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H. H. PORTER VS. PITTSB’H BESSEMER$YEEI. CO., LIMITED, ET AL. 1 


1 _. Pleas of the cirenit court of the United States for the district 
of Indiana, begun and holden at the United States court- 
house in the city of Indianapolis, in said district, on the first 
Tuesday of May, in the year of oar Lord one thousand eight hun- 
dred and eighty-six, before the Honorable Walter Q., Gresham, 
judge of said circuit court, and the Honorable William A. Wood, 
judge of the district court ‘of the United States for the, neem of 
Indiana and ex-officio judge of said circuit court. 


Henry H. Porter 
v8. No. 7932. 
THE Cuicaco & GREAT SOUTHERN Rattway Com- { Chancery. 
PANY and Others. : 


Be it remembered that heretofore, to wit, at the November term 
of said court, on the 9th day of March, 1885, before the Honorable 
William A. Woods, judge as aforesaid, ‘the following proceedings in 
the above-entitled cause were had, to wit : 


Comes now the complainant, by Peirce, McDonald, Butler & 
Mason, his solicitors, and files his bill of complaint herein in the 
words following, to wit : 


2 To the honorable the judge of the said court in chancery 
sitting : 


Your orator, Henry H. Porter, would respectfully show unto your 
honor that he is a citizen of the State of Illinois and a resident of 
Cook county, in said State, and that the said Chicago & Great South- 
ern Railway Company is a corporation duly organized and existing 
under the laws of the State of Indiana, and is a citizen of said State 
of Indiana, and that John C. New, trustee; Andrew Grinking, Vol- 
ney Q. Irwin, James McCalmont, Ison Collyer, Robert B. Lank, 
John W. Mills, Lafayette Car Works, William Wallace, James Wal- 
lace, John W. Bear, Emery Constantine, Charles Bright, Henry 
Smith, Robert Cochran, Geo. F. Sims, Bayless Raypole, John W. 
Gass, Fred. Sheets, Alex. A. McDonald, Edward Larson, Otte Bury- 
ston, John Peterson, Washington L. Bryant, James H. Lyons, James 
Newman, and Felix Warbritten are citizens of the State of Indiana. 

And your orator would further show that the said Chicago & Great 

Southern Railway Company on and before the first day of 
3 November, 1881, was the owner of and engaged in construct- 

ing and operating a line of railroad of about eighty miles in 
length, extending from Fair Oaks junction, in the county of Jasper, 
passing through the said county of Jasper, the counties of Newton, 
Benton, and Fountain, all in the said State of Indiana, to Yeddo, in 
said last-named county, and had also located about forty miles more 
of its said line, extending from Yeddo aforesaid to Brazil, in the 
county of Clay, in said State of Indiana; that on the said first day 
of November, 1881, the said railroad company duly executed and 
delivered to the said John C. New, of Indianapolis, Indiana, as 
trustee, a certain trust deed or mortgage, bearing date the day and 
year last aforesaid, a copy of which 1s marked Exhibit “A” and 
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made a part of this bill of complaint, by which said trust deed or 
mortgage the said railroad company conveyed the northern division 
of its said line of road between Brazil, in the county of Clay afore- 
said, and its junction with the Louisville, New Albany & Chicago 
railway at Fair Oaks aforesaid, being the line of road above 
+ described, together with alland singular the rights of way, road- 
bed, made orto be made, its track, laid or to be Jaid, between 
the terminal points aforesaid, together with all the stations, depot 
grounds, rails, fences, bridges, sidings, engine-houses, turn-tables, 
machine shops, buildings, coal Jands, and contract rights in any 
way now or hereafter appertaining, unto said described division of 
railroad, together with all the engines, cars, machinery, supplies, 
tools, and fixtures now or at any time hereafter held, owned, or ac- 
quired by said party of the first part for use in connection with its 
division aforesaid, with all its depot grounds, yards, sidings, turn- 
outs, sheds, machine shops, leasehold rights, and other terminal 
facilities now or hereafter owned or leased and enjoyed by the said 
party of the first part pertaining to said division, together with all 
and singular the powers and franchises thereto belonging, and the 
tolls, income, and revenue to be levied and derived therefrom, to 
secure a proposed issue of two millions of dollars of bonds to be 
executed by said company, bearing interest at six per cent. 
5 per annum, payable semi-annually on the first day of Janu- 
ary and July of each year; that immediately after the execu- 
tion and delivery to said John C. New, trustee, of said mortgage 
und deed of trust it was duly recorded in the counties of Jasper, 
Newton, Benton, Warren, and Fountain, and became thereby and 
has ever since continued to be the first and paramount lien to all 
the property described in said deed. 

That afterwards, in the month of March, 1883, said railway com- 
pany acquired by consolidation the railroad and all the property of 
the Chicago and Block Coal Railroad Company, consisting of about 
twenty miles of completed road extending southwardly from Attica 
to Yeddo, in Fountain county, and divers rights of way and par- 
tially constructed railway extending from Yeddo, through Parke 
county, and to Brazil, in Clay county. 

And that thereafter, on April %th, 1883, the said Chicago and 
(yreat Southern Railway Company, by way of further assurance of 

title, executed a supplemental trust deed, a copy of which is 
6 filed herewith and made a part hereof, ana Exhibit “ B,” 

conveying all of the said property theretofore belonging to the 
Chicago and Block Coal Railroad Company as further security of 
the payment of principal and interest of the bonds issued under 
the trust deed of November Ist, 1581, which was duly recorded in 
the counties of Fountain, Parke, and Clay, and became and = has 
ever since continued the first and paramount lien on that property. 

That after the execution and delivery of said indentures of No- 
vember Ist, ISSI, said Chicago and Great Southern Railway Com - 
pany issued and negotiated for value twelve hundred thousand dollars 
of the bonds specified therein, and said bonds are sti!l outstanding. 
That on July Ist, 1SS2, the interest matured on said issue of 
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bonds, and the same was not paid, and the interest maturing on said 
bonds on the first days of January and July, 1883,-1884, and first 
day of January, 1885, are all past due and unpaid. 
Your orator further alleges and shows to the court that he 

7 is the owner and holder of all the bonds and coupons there- 

unto belonging issued as aforesaid, and that on the — day of 
January, 1885, he demanded in writing of said John C. New, trustee 
as aforesaid, that he should proceed to execute the trust of said two 
indentures executed to him as aforesaid, and to protect the lien and 
priority thereof upon said railroad property, and to procure the 
sale of the same to satisfy the principai and interest of said bonds, 
and in obedience to said demand said trustee has instituted pro- 
ceedings in the Newton circuit court in said State of Indiana to - 
fureclose said mortgage and sell said property; but on the — day of 
the said Jonn C. New, as such trustee, dismissed Jiis said bill 
of complaint against the said railroad company and declined further 
to prosecute the same, and hitherto has declined, and still declines, 
although he has been thereunto especially requested by vour 
orator, or to take any other steps to enforce said trust. 

And your orator would further show and aver that the 

S said mortgayed property cqnstitutes an inadequate security 

for the bonded debt which is charged against it by the lien 
of said mortgages; that no interest has ever been paid on any part 
of the outstanding bonds, and that the income and resources of the 
railroad are insufficient in the present condition of the property to 
pay the mere operating expenses; that the mortgagor corporation is 
insolvent, and has no property or assets other than the mortgaged 
property aforesaid, and that said line of railroad and all its appur- 
tenances must necessarily be considered as a unit, and is altogether 
incapable of severance without doing great injury and injustice to 
all persons interested. 

And your orator further says that by the terms of said trust deed, 
marked Exhibit “A,” it is among other things provided that if a six 
months’ default shall occur in the payment of either the principal or 
interest of anv of the bonds thereby secured after actual demand as 

aforesaid, then it shall be lawful for the said trustee upon the 
y written request of the holders of a majority in amount of said 

bonds then outstanding, and upon receiving satisfactory in- 
demnity, either with or without entry upon said premises, to cause all 
and singular the premises, railway, appurtenances, equipment, and 
franchises thereby conveved to be sold as‘an entirety at public auc- 
tion to the highest and best bidder, at the city of Chicago, Iinois, 
after giving at least sixty days’ notice of the time, place. and terms 
of sale by advertisement in a newspaper of general circulation in 
the city of Chicago, and like advertisement in a newspaper of gen- 
eral circulation in the city of New York, and on such sale said 
trustee, party of the second part in said deed of trust, shall make, 
execute, acknowledge, and deliver unto the purchaser or purchasers 
thereof a good and sufficient deed in fee-simple conveying said rati- 
road property and franchises so sold, which conveyance shall be a 
parame bar in law and equity against the said party of the 
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10 first part, the railroad company aforesaid, its successors and 

assigns, and all persons claiming or to claim under them, of 
all right, title, interest, or claim in and to the said premises and 
franchises of any part thereof. But it is expressly provided that 
nothing in said instrument contai:ied shall in any way be construed 
to take away or interfere with the right of the said trustee, party of 
the second part in said instrument, after a six months’ default in 
the payment of interest or principal of the bonds thereby secured, 
to nrocee?, at his election, to institute legal proceedings in any 
court of competent jurisdiction to foreclose the said mortgage and 

to procure a judicial sale of the property thereby conveyed. 

And your orator avers that by reason of the premises and of the 
. default in the payment of interest by the said railroad company a 
right of action has accrued to the trustee to proceed to the foreclos- 
ure and sale of said premises by judicial proceeding, and that the 
failure and refusal of the said trustee to proceed further in the 

execution of said trust, as hereinbefore alleged, has vested in 
11 your orator as the holder and owner of the bonds secured by 

said trust deed or mortgage the same rights and privileges 
for the enforcement of the said trust that might have been exer- 
cised by the said trustee, the samg being necessary to his protection 
as such bondholder. 

Wherefore your orator, inasmuch as he is without adequate remedy 
in courts of law, and can only have full and complete remedy in 
courts of equity, where matters of the kind set forth in the forego- 
ing bill are properly cognizable and relievable, would pray that the 
said Chicago & Great Southern Railway Company and John C. New, 
trustee aforesaid, and Andrew Grinking, Volney Q. Irwin, James 
McCalmont, Isor Culver, Robert B. Lank, John W. Mills, Lafayette 
Car Works, William Wallace, James Waliace, John W. Bear, Emery 
Constantine, Charles Bright, Henry Smith, Robert Cochran, Geo. F. 
Sims, Bayless Raypole, John W. Gass, Fred. Sheets, Alex. A. Mc- 

Donald, Edward Larson, Otto Burgston, John Peterson, Wash- 
12 ington L. Bryant, James H. Lyons, James Newinan, and Felix 

Warbritten, parties above named, be made defendants to this 
his bill of complaint, and that a subpeena in chancery issue against 
them, commanding them and each of them, on a day to be therein 
named, to appear to this his bill of complaint and file answers thereto 
severally and specifically, answering each and all of the allegations 
of said bill as fully as if the same were here repeated in the form of 
distinct interrogatories, and that the said defendant creditors of the 
said railroad company be each severally required to set forth and 
specify the nature and character of their several and respective claims 
against said company, and that the said John C. New, trustee as 
aforesaid, be also required to specifically answer the allegations of 
the said bill respecting bis action in.the premises in connection with 
the said trust, and that upon the final hearing hereof there be a de- 

cree entered in favor of your orator forever foreclosing the 
13 equity of redemption of the said Chicago & Great Southern 

Railway Company, and all persons claiming by or through 
it, to the premises, property, rights, and franchises set forth and de- 
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scribed in the said instruments marked Exhibits “A” & “B” and 
attached to and made a part of this bill of complaint, and in the 
meantime and until the final disposition of this cause that a receiver 
of this court be appointed to take possession of all and singular the 
said railroad, property, rights, franchises, and appurtenances as the 
same are set forth in the said instruments aeaked “A” & “B,” and 
to hold, operate, use, and administer the same, under the orders and 
decrees of this court, for the benefit of your said orator and other 
persons in interest, and for all further and proper relief consistent 
with equity and good conscience in the premises; and, as in duty 
bound, your orator will ever pray. 

R. B. F. PEIRCE anp 

McDONALD, BUTLER & MASON, 


Sol'rs for Complainant. 
14 Exuipit “A” to bill. 


This indenture, made and entered into this first day of November, 
A. D. one thousand eight hundred and eighty-one, by and between 
the Chicago and Great Southern Railway Company, party of the first 
part, and John C. New, of Indianapolis, Indiana, party of the second 
part, as trustee, for the uses and purposes hereinafter set forth, wit- 
nesseth : 

Whereas the party of the first part is a corporation duly created 
by and existing under the laws of the State of Indiana, and is the 
owner of all and singular the line of railway, coal lands, equipment, 
appendages and franchises hereafter more particularly dencttteed, 
together with the franchises and powers to operate the same and 
levy and collect tolls thereon, all and singular, which property and 
franchises are now in the possession of and use of said party of the 
first part; and 3 

Whereas the said party of the first part’ has full avthority and 
power under the laws of the State of Indiana to borrow money for 
its corporate purposes and te enable it to construct, complete, im- 
prove, equip, and operate its road, and has the further authority to 

issue its corporate bonds to effect such loan, and also fall au- 
15 thority to secure the same by mortgage or deed of trust upon 

the northern division of its railroad, constructed and to be 
constructed, coal lands, equipment, franchises, and income of the 
said party of the first part, as hereafter described ; and 

Whereas the board of directors of said party of the first part did, 
ata regular meeting, duly convened and held on the twenty-ninth 
day of October, 188], resolve that, for the purpose of borrowing 
money for the corporate purposes aforesaid, the said party of the first 
part should prepare, sign, seal, and negotiate a series of bonds, 
amounting in the aggregate to two million dollars (2,000,000), in 
the form following, except as to numbers, viz: 
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Unitep Srates oF AMERICA, State of Indiana. 
$1,000.00. No. —. 
First-Mortgage Northern Division Gold Bond. 


The Chicago and Great Southern Railway Company, a corpora 
tion existing under the laws of the State of Indiana, for value re- 
ceived, promises to pay to John C. New, of Indianapolis, Indiana, or 
bearer, the sum of one thousand (1,000) dollars in gold coin of the 
United States of the present standard of weight and fineness, at the 

office of the Central Trust Company in the city of New York, 
16 on the first day of January, in the year one thousand nine 
hundred and twelve, with interest, payable in like gold coin 
of the United States at the rate of six per cent. per annum, on the 
first days of January and July of each year, on the presentation and 
surrendef of the annexed interest warrants, according to their tenor. 

The principal and interest of this bond is smalls without relief 
from valuation or appraisement laws. 

This bond is one of a series of like date, tenor, and effect, amount- 
ing in the aggregate to two million (2,000,000) dollars, being ten 
thousand bonds of one thousand dollars each, numbered consecu- 
tively from 1 to 2,000, inclusive, all such bonds boads being equally 
secured by a first mortgage or trust deed of even date herewith, con- 
veving all and singular the northern division of said Chieago and 
Great Southern Railway Company, wherever situate, together with 
all its property, equipment, appurtenances, and franchises, unto said 
John C. New, of Indianapolis, Indiana, as trustee, which said mort- 
evage or trust deed has been duly recorded according to l:w in each 
of the counties in Indiana where said northern division is situate. 

This bond shall pass by delivery or by transfer on the 

17 books of the said railway company at its agency in the city 

of New York, and after any such registrations of ownership 

on the books of such ageney, duly certified on the back hereof by 

the transfer ageni, no transfer hereof shall be valid or pass any title 

hereto unless made in writing on the books of such agency, unless 

the last precedent transfer has been made to bearer, in which event 
the bond shall become thereby transferable by delivery. 

This bond shall continue subject to successive registrations and 
transfers to bearer as aforesaid at the option of any holder thereof, 
in accordance with the above provisions. 

No bond of this series shall be valid and obligatory unless the 
same is dulv authenticated bv a certificate endorsed on the back 
thereof duly executed by the said trustee. 

In witness whereof the said Chicago and Great Southern Railway 
Company has caused the foregoing to be attested by its president 
and secretary and its corporate seal to be attached, this first day of 
November, A. D. one thousand eight hundred and eighty one. 

, President. 
, Secretary. 
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18 With sixty coupons for the setni-annual interest to become 
due thereon in the following form to be attached thereto: 


On the first day of July, 1882, the Chicago and Great Southern 
Railway Company will pay the bearer thirty dollars in gold coin, 
at the Central Trust Co. of New York, for six months’ interest on its 
first-mortgage northern division bond. 

No. —. 


, Secretary. 


Said coupons differing so as to express the form and time of pay- 
ment of each, and having the secretary’s signature engraved thereon. 
Such issue of bonds to be two thousand bonds of one thousand dol- 
lars each, being numbered from Nos. 1 to 2,000, both inclusive, and 
having also the following certificate to be attested by the trustee, 
Viz: 

Truatee’s Certificate. 


I, Jobn C. New, of Indianapolis, Indiana, trustee, hereby certify 
that this bond is one of a series amounting in the aggregate to two 
million dollars, as mentioned in the within-deseribed mortgage, 
which has been duly recorded in the ¢everal counties in which the 
northern division of said railroad is situate. 

, Trustee. 


19 Whereas it was further resolved by the said board of direc- 

tors at such meeting that, in order to secure the pavinent of 
the principal and interest of such issue of bonds, the said party of 
the first part should prepare, sign, seal, acknowledge, execute, and 
deliver in due form of law a deed of trust or mortgage unto some 
proper person as trustee conveying all the present and in-future to 
be acquired northern division of railway, appurtenances, contract 
rights, equipment, coal lands, and income, interest, and security for 
the payment of such issue of bonds and coupons : 

Now, therefore, under the authority and power aforesaid and in 
order to secure the payment of the principal and interest of said 
issue of two million bf of bonds as aforesaid, and in considera- 
tion of the premises and the further payment by the party of the 
sccond part unto the party of the first part.of the sum of one dol- 
lar, the receipt of which is hereby acknowledged, the Chicago and 
Great Southern Railway Company has bargained, sold, granted, con- 
veved, and confirmed, and by these presents does bargain, grant, sell, 

convey, and confirm, unto John C. New, and to his successor or 
20) successors in trust aud for the uses and trusts hereby created, 

all and singular the northern division of railway of the said 
party of the first part, as the same now is or may hereafter be con- 
structed between Brazil, Clav county, Indiana, extending thence 
northwardly through the counties of Clay, Parke, Fountain, War- 
ren, Benton, Newton, and Jasper, to a junction with the Louisville, 
New Albany and Chicago nae asi or northwest from Rensselaer, 
Indiana, being about one hundred miles in length, together with all 
und singular the rights of way, road-bed, made or to be made, its 
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track, laid or tu be laid, between the terminal points aforesaid, to- 
gether with all the stations, depot grounds, rails, fences, bridges, 
sidings, engine-houses, turn-tables, machine shops, buildings, erec- 
tions, coal lands, and contract rights in any way now or hereafter 
appertaining to said described division of railroad, together with 
all the engines, cars, machinery, supplies, tools, and fixtures now or 
at any time hereafter held, owned, or acquired by the said party of 
the first part, for use in connection with its division aforesaid, with 
all its depot grounds, yards, sidings, turnouts, sheds, machine shops, 
leasehold rights, and other terminal facilities now or here- 
21 after owned or leased and enjoved by the said party of the 
first part, pertaining to said divisions, together with all and 
singular the powers and franchises thereto belonging, and the 
tolls, income, and revenue to be levied and derived therefrom. 

To have and to hold the said granted premises unto the said 
yarty of the second part and its successors forever in trust neverthe- 
oa and for the usesand purposes in this indenture expressed—that 
is to say: 

First. If the interest due on any of the described issue of bonds 
and hereby secured shall not be paid by the party of the first part 
when the same becomes due, and shall so remain in arrears for six 
months after it is actually demanded at the place where the same 
is payable, as specified in the coupons given to evidence such interest, 
or in case the principal of said bonds, or any of them, shall not be 
paid at their maturity, then it shall be lawful for the party of the 
second part, or his successors in said trust for the time being, and it 
shall be the duty of such trustee, upon the request in writing so to 
enter of the holders of not less than one-half of the then outstanding 

bonds of the issue hereby secured, and upon receiving satis- 
22 factory indemnity for so doing, to forthwith demand, enter, 
take, and maintain possession of all and singular the railroad 
premises and franchises hereby conveyed, and as the attorney-in-fact 
or agent of said party of the first part, by himself and agents or 
substitutes duly constituted, have, use, manage, operate, and enjoy 
the same and each and every part thereof to as full an extent as the 
said party of the first part might lawfully do, and shall make from 
time to time all needful repairs, alterations, and additions thereto, 
and receive all the tolls, income, and revenue thereof, and after de- 
ducting the expenses of said use, operation, reasonable repairs, altera- 
tions and additions, and the cost of taking possession, and fair com- 
pensation for the services of such trustee for such taking possesion 
and management while in possession, the said party of the second 
part or his successor for the time being shall apply thé remaining 
revenue and income arising from the use of said mortgaged prop- 
erty and coming to his hand to the payment of the interest in de- 
fault and maturing from time to time, satisfying the said coupons 
in the order of their several maturities, and thereafter apply the 
residue upon the principal of said then outstanding bonds. 
23 Second. And upon the further trust that if a six months’ 
default shall oceur in the payment of either principal or in- 
terest of any of the bonds hereby secured, after such ac.ual demand 
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as aforesaid, then it shall be lawful for the party of the second part, 
or said trustee for the time being, and upon the written request of’ 
the holders of a majority in amount of said bonds then outstanding, 
and upon receiving satisfactory indemnity as aforesaid, he shall, 
with or without entry as aforesaid, [to] cause all and singular the said 
premises, railway appurtenances, equipment, and franchises hereby 
conveyed to be sold as an entirety at public auction to the highest 
and best bidder, at the city of Chicago, I]}mois, after giving at least 
sixty days’ notice of the time, place, and terms of sale by advertise- 
ment in a newspaper of general circulation in the city of Chicago, 
and like advertisement in a newspaper of general circulation in the 
city of New York, and on such sale said party of the second part, 
or the trustee for the time being, shall make, execute, acknowledge, 
and deliver unto the purchaser or purchasers thereof a good and 

sufficient deed, in fee-simple, conveying the said railroad 
24 property and franchises so sold, which convevance shall be a 

perpetual bar in law and equity against the said party of the 
first part, its successors and assigns, and all persons claiming or to 
claim under them, of all right, title, interest, or claiin of, in, or to 
the said premises and franchises, or any part thereof. 

The said party of the second part, after deducting from the pro- 
ceeds of sal. the costs and expenses thereof, and a reasonable com- 
pensation to said trustee, and his attorneys and agents, for services 
In connection therewith, shall apply so much of the proceeds as may 
be necessary to the ratable payment of principal and the then accrued 
interest of all the said bonds, whether the said principal be then due 
ornot; and if any proceeds of such sale remain in his hands after 
the full payment of the principal and accrued interest of all said 
bonds, then he shall render and pay over the same unto the party 
of the first part, or its successors or assigns: . 

Provided, however, That nothing hereinbefore contained shall in 
any way be construed to take away or interfere with the right of the 
party of the second part, after a six months’ default in the payment 

of the interest or principal of the bonds hereby secured, to 
25 proceed, at his election, to institute legal proceedings in any 

court of competent jurisdiction to foreclose this mortgage and 
procure a judicial sale of the property hereby conveyed. 

Third. In case of any such taking possession or proceeding to sell 
the mortgaged premises for default of payment of interest, if the said 
party of the first part, before the said bonds shall become due and 
efure such sale shall be made, shall pay and satisfy all interest then 
in arrears on all such outstanding bonds, and shall also pay and dis- 
charge all costs, expenses, and disbursements and reasonable com- 
pensation incurred by reason of such default or possession, then, 
upon evidence thereof to his satisfaction, the said party of the second 
part shall thereupon discontinue such proceeding and restore pos- 
session of the mortgaged premises to the party of the first part, to be 
thereafter held subject to these presents in‘lke manner as if such 
default or entry had not occurred, 

Fourth. The said party of the first part expressly covenants and 
agrees that it will, on demand, from time to time hereafter, execute, 
2—] 280 
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a, 


acknowledge, and deliver unto the said party of the second part any 

and all such further and other conveyances and assignments 

26 as may be necessary and proper to fully convey to and not in 

the party of the second part or the trustee for the time being 

all such future-acquired depots, grounds, estate, equipment, and prop- 

erty as it may hereafter, from time to time, purchase for use in and 

upon the said northern division of said railroad which is intended 
to be hereby conveyed. 

And the said party of the first part doth still further agree that it 


cipal or interest of any of its bonds hereby secured, forthwith, 
upon demand of the party of the second part or the trustee for the 
time being, surrender the full and peaceable possession of all and 
singular the premises hereby conveyed or intended to be [conveved ], 
including all the real and personal property by it acquired subse- 


northern division cf railroad, and will also surrender all books of 
account, records, and papers used by it in and about the operation 
thereof; and it further agrees that it will not, in case of any such 
demand, entry, or sale, make any resistance or delay thereto, or make 
any application for an injunction or other legal process to stay such 
entry or proceedings. 
~ 27 Fifth. [tis especially agreed that all of the said bonds to 
be issued hereunder shall be upon an equality as far as re- 
gards security for the payment thereof by these presents, notwith- 
standing the same may be issued at different times, it being in- 
tended that this indenture shall operate as a security for all said 
bonds equally, ratably, and without preference, whether issued at 
the same or different times. 

Sixth. It is agreed that each of the bonds hereby secured shall 
pass by delivery or by transfer registered on the books of the party 
of the first part, at its agency in the city of New York, and after a 
registration of ownership in such books, and duly certified on the 
back of any such bond by the transfer agent of the party of the 
first part, no transfer thereof shall be valid unless made upon the 
said bocks, unless the last transfer has been to bearer, in which 
event such bond may continue to be transferable by delivery. Any 
such bonds shall continue subject to such succession, registration, 
and transfers to bearer, at the option of the owner. 

Seventh. This trust and the security hereby intended shall only 
extend to such bonds of this issue as shall be certified by said 

trustee to belong to said issue and to be secured by this 
28 mortgage, and when all said bonds and interest thereon shall 
be paid or discharged the trustee hereby created shall cease, 
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determine and become extinct, and the full right and title to the 
premises hereby conveyed shall revert in said party of the first part, 
i without any further or other acknowledgement, satisfaction, recon- 
2. vevance, re-entry, or other act. 

| And it is further agreed that unto such aeRult and demand, as 
| aforesaid, the said party of the first part shall have the right to 


will, in case of any default in the payment by it, either of the prin-, 


quent to the date of these presents for use in connection with its-said — 


and the estate hereby granted to the party of the second part shall . 
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maintain, keep, and hold possession of all and singular the property 
and franchises hereby granted, manage the same, and enjoy the 
rents, income, and revenue thereof. 

Eighth. It is mutually agreed that the said party of the second 
part and his successor or successors in the trust hereby created 
shall only be accountable for reasonable diligence in the manage- 
ment thereof, and shall not be responsible for the acts, omissions, or 
defaults of any agent empluved by him or them, and that the said 
party of the second part, or any successor in said trust, shall be‘én- 

titled to demand, receive, and retain proper compensation for 
29 every labor or servige performed, salt expense, damage, and 

disbursement incurred by him or them in the discharge of 
this trust, in case of default or taking possession or sale of the prem- 
ises, and that he or they shall not be liable in any manner for any 
loss or damage which may happen, unless the same be occasioned 
by his or their gross neglect or wilfull malpleasance. 

In case the said trust shall become vacant by reason of the in- 
capacity, removal, or resignation of the said party of the second 
part, or any successor, [it] shall be lawful for the holders of the 
majority in amount of the bonds then outstanding to appoint a 
successor by writing by them signed, or for any court of record in 
any county through which said Jine of railroad runs to appoint 
such successor on the nomination in writing of not less than the 
holders of five hundred thousand dollars of said bonds then out- 
standing. 

And upon such appointment being tnade, and the said trust being 
accepted, any such successor or substituted trustee shall, without 
further act or deed, become vested with all and singular the estate, 
rights, and powers, and shall perform all the duties of trustee in 

like manner and with. the same effect as if it of he had 
30) been named in this instrument as trustee. 
In witness whereof the said Chicago and Great Southern 
Railway Company, by order of its board of directors, has hereto 
aftixed its corporate seal and caused the same to be signed by its 
president and secretary, and the said trustee has hereto set his hand 
and its seal the day and vear first above written. 
THE CHICAGO AND GREAT SOUTHERN 
RAILWAY COMPANY, 


By . President. 
, Truatee. 
Attest: , Secretary. 
ol And afterwards, to wit, at the November tert of said court, 


on the 4th dav of April, 1885, before the Honorable William 
A. Woods, judge, as aforesaid, the following proceeding: were had 
in the cause entitled “ John Hack et al. va. The Chicago & Creat 
Southern Railway Company et al...” numbered 7944, to wit: 


(‘omes now the defendant, Henry H. Porter, bv R. 13. KF. Peirce, 
McDonald, Butler & Mason, his solicitors, and files in this court a 
transcript of the proceedings had and papers filed in the above. 
entitled cause in the Jasper circuit court. 


de. 
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And the order appointing Shumway receiver, and the complaint 
of John Hack, and the order appointing Foster receiver, and the 
petition of Henry H. Porter for removal’ to the circuit court of the 
United States for the district of Indiana, as set out in said tran- 
script from said Jasper circuit court, are in the words following, to 
wit: 


m=, 


32 Order Appointing Shumway Receiver. 
STATE OF INDIANA, Jasper County : 
: In the Circuit Court. Octs Term, 1884. 


JOHN Hack, JAMES E. HALE, FREDERICK Lasu, and CHARLES A. 
HAMMOND 
vs. 
CHICAGO AND GREAT SOUTHERN Rainway Co. and Harry Craw- 
FORD. 


Be it remembered that on this 27th day of October, A. D. 1884; 
before the Hon. Peter H. Ward, judge of the Jasper circuit court in 
Chambers, at Rensselaer, Indiana, come the plaintiff- in the above- 
entitled cause, by their counsel, William A. Staren and Simon P. 
Thompson, and likewise the defendant-, by their attorney, Elisha 
Moore, Jr., and enter their full appearance to the action in writing, 
reading as follows (insert), and on motion of plaintiffs’ attorney, 
and no objection being made, it is ordered and decreed by the court 
that Philip B. Sheumway be, and he is hereby, appointed receiver 
of all and singular the property, books, papers, assets, and effects of 

the Chicago and Great Southern Railway Company, and is 
33 directed to take into bis custody and control, as the officer of 

this court, the said line of railway in the complaint described, 
extending from Fair Oaks to Yeddo, together with all the equip- 
ments and appurtenances now thereon, whether belonging to said 
corporation or its contractor, and the said receiver is hereby directed 
and authorized by such agent as he may appoint to operate the said 
road and receive and disburse all the revenues thereof accruing 
after his taking possession, and to report his doings to this court at 
each term thereof. 

The said receiver is hereby entrusted with all the usual powers of 
receivers in similar cases and is at liberty to apply to the court for 
instructions as to his duty. 

Thereupon the said Philip b. Shumway tenders an undertaking, 
which is approved by the court, and he is directed and authorized, 
on filing his oath of office with the clerk, to enter upon his duties 
and continue therein uutil the further order of this court. The 

clerk is ordered to enter this order in the order-book of this 
34 court and issue a duly authenticated copy hereof to said Philip 
B. Shumway, which shall be sufficient warranty for him. 

PETER H. WARD, 

Judge Jasper Circuit Court. 


> 
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35 Original Complaint. Filed in Jasper C’t Oct. 27, 1884. 


Jasper Circuit Court. October Term, 1884. 


STATE OF INDIANA, | pe 
Jasper County, j° ° 
John Hack and James E. Hale, who are partners under the style 
of Hack & Hale; Frederick Lash, and Charles A. Hammond com- 
plain of the Chicago & Great Southern Railway Company and say: 
That said corporation was organized under the laws of the State 
of Indiana, and is authorized to locate, construct, and operate a line 
of railway from Lake Michigan to the Ohio river. 

That the said line of railway is now partially constructed, with 
the rails laid thereon from Fair Oaks thence southwardly through 
the counties of Jasper, Newton, Benton, Warren, and Fountain 
counties to Yeddo, being about 80 miles in length; and upon about 
40 miles of its line, between Yeddo and Brazil, in Clay county, the 

railroad had been surveyed, located, and a large amount of 
36 grading done, and the right of way had largely been ob- 
tained thereon. 

In the work of constructing the said line of railroad the said 
corporation has incurred divers debts and liabilities, and is justly 
indebted unto the firm of Hack & Hale in the sum of three thou- 
sand dollars and upwards, to the said Lash in the sum of two thou- 
sand dollars and upwards, and to the said Hammond in the sum of 
one thousand dollars and upwards. 

The said corporation, In consequence of the recent financial strin- 
gency, has been compelled to suspend all its construction work and 
owes a considerable indebtedness, amounting in all to over $100,000, 
exclusive of bonds secured by mortgage, and the said company is in 
imminent danger of insolvency. . 

Many of the creditor of said corporation have instituted actions 
in different courts along the line and also in justice courts, and 

many other creditors are threatening to Institute actions upon 
34 their several demands, and where judgment is obtained do 

further threaten and intend to levy upon, seize, and sell the 
property of the corporation. | 

For over six months the completed portion of said railroad, be- 
tween Fair Oaks and Yeddo, has been operated by daily trains carry- 
ing mail, passengers, express matter, aud freight, and the same 
has been and is a public highway, in which all the citizens who rely 
upon the said Heed for transportation facilities have an interest in 
maintaining as an operated railroad. 

The plaintiffs claim that the said corporate property aforesaid 
constitutes a trust fund for the common benefit of creditors, and that 
one of the main elements of its value consists in it being constantly 
maintained as an operated highway in the daily receipt of reve- 
nues, and that for the creditors to institute different actions and re- 
cover judgments and then seize portions of the property would, in 

effect, give them unjust preferences over other creditors 
3S equally entitled, and would dismember the said property, 
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compel it to cease operations, and then and thereby the trust 
fund and its profits are in danger of being materially injured and 
practically lost, aud, in consequence of such threatened action on 
the part of a portion of its creditors, the said corporation is in im- 
minent danger of insolvency. 

Henry Crawford is in possession and enjoyment of said corporate 
property as contractor, and he is made a defendant to answer to his 
interest therein. 

The plaintiffs therefore sue in behalf of themselves and all other 
creditors of said company, and pray that an account may be taken 
of all claims against the said corporation, and that the same may be 
entered according to their proper priorities, and that pending the 
action a receiver may be appointed to protect and preserve the trust 
fund, so that it can be subject to the order of the court for the com- 
mon benefit of all creditors. 

The plaintiffs pray for such other and further relief as may 
39 be necessary and proper in the premises. 
WILLIAM A. STARIN, 
Chicago, Iil., 
SIMON P. THOMPSON, 
Solicitors for Complainants. 


STATE OF INDIANA, _ | 


9 é SS . 
County of Jasper, | 


William A. Starin, being duly sworn, on oath says that the fore- 
going complaint is true in matter and in fact as therein stated. 
WILLIAM A. STARIN. 


Subseribed and sworn to before me this 27th day of October, 1884. 
JAMES F. IRWIN, 
Cl-rk Jasper Circuit Court. 


4i) Order Appointing Foster Receiver. 


And now come all the plaintiffs in the above-entitled cause, by 
their attorneys, and come also all the defendants herein, by their 
attorneys, and on the motion heretofore made, to wit, on the 26th 
day of February, 1885, and taken under advisement by the court, to 
remove Philip B. Shumway, appointed by the Jasper circuit court 
receiver of said railway company on the 27th day of October, 1884, 
and the court being fully advised in the premises, finds that said 
Shumway has discharged the duties of his trust faithfully and efti- 
ciently, but,on account of his residence in another State and distance 
from the property, and being without the jurisdiction of the court, 
that it is for the best interests of all the parties that he be removed 
and another receiver appointed in his stead. 

It is therefore ordered and decreed by the court that the said Philip 
B. Shumway be, and he is hereby, removed from his said trust as 
such receiver, and that William Foster, of Goodland, of the State of 
Indiana, be, and he is hereby, appointed as his successor in said 
trust, to whom the said Shumway is hereby ordered to turn over 
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41 the said railroad property and all books, papers, contracts, 
leases, and vouchers in his possession or under his control 
connected with said trust except such vouchers, books, papers, and 
accounts as may be necessary for said Shumway to use in se up 
his accounts, and these the said Shumway shall deliver to the clerk 
of this court upon filing his final report, and also to pay over to his 
said successor the balance of all moneys remaining in the hands of 
said Shumway as such receiver; and the said William Foster is 
hereby directed to be sworn and to file his undertaking, with sure- 
ties, as such receiver according to law, payable to the clerk of this 
court, for the use of whom it may concern, to be approved by the 
court, and thereupon said William Foster, as such receiver, shall 
forthwith take possession of all the railroad property of said railway 
company and use, manage, and operate the same under the orders 
and direction of this court, and shall also receive all moneys 
42 turned over to him by said Shumway, as hereinbefore ordered, 
and also shall receive and take possession of all books, papers, 
documents, pay-rolls, vouchers, bills receivable and samelile and 
everything in the possession and control of said Shumway as such 
receiver, giving to him, said Shumway, as such receiver, proper 
receipts therefor, and also shall take unto possession, sue for, collect, 
and receive all other books, papers, documents, bills receivable and 
payable, choses in action, ard property of every name and nature 
or kind of said railway company, wherever situate or found, belong- 
ing to said railway cempany, hereby giving and granting to said 
receiver full power and authority to proceed to take due and proper 
legal proceedings, either in law or equity, to accomplish the purpose 
of his said trust either in his own name as such receiver or in the 
name of said railway company, as he may be advised by his coun- 
sel, and also hereby giving and granting to said receiver all other 
usual powers of a receiver. 
43 It is further ordered and decreed that said Shumway shall, 
during the present term of this court, file bis final report as 
receiver, and upon the approval thereof by the court that the said 
Shumway shall be from all lability discharged, and his undertak- 
ing tiled as such receiver, with all habilities thereunder, be cancelled. 

And the court, as a condition of the appointment [of ] said receiver, 
reserves the right to make any further order respecting the priority 
and payment of labor and supply claims accruing prior to the re- 
ceivership herein as may hereafter seem and appear to the court to 
be equitable and just. 

It is further ordered and decreed by the court that the change in 
said receivership, so far as the question of time in closing the ae- 
counts of said Shumway and commencing his accounts on the part 
of said Foster as such receiver, shall be taken and considered as of 
the beginning of March 6th, 1885. 

And said Foster as such receiver shall, during the first 


44 week of each succeeding term of this court, file a full report 
of his doings as such receiver and of the operations of said 
railway. : 


And now the said William Foster appears in open court and files 
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his written undertaking as such receiver, payable to the clerk of 
this court, for the use of whom it may concern, with Charles W. 
Hartley, George Hardy, Solomon C. Spoor, & Ziba F. Little, as 
sureties thereon, which undertaking is now examined and approved 
by the court and the court’s approval endorsed thereon. 


45 Petition for Removal tv the Circuit Court of the United States, 
District of Indiana. 
STaTe oF INDIANA, |... 
Newton County, | 


In the Circuit Court of said County. February Term, 1885. 


JOHN Hack et al. 
v8. 
THE CHiIcato AND GREAT SOUTHERN RAILWAY COMPANY. 


To the said Newton circuit court: 
Your petitioner, Henry H. Porter, shows to this honorable court 
that he is interested in the above-entitled suit and a necessary party, 
all of which is fully shown by his petition to be made a party 
thereto and the answer and cross-bill by him tendered in connec- 
tion with said petition, all of which remain of file in this court, 
and to which, for greater certainty, your petitioner refers your 
honor. 
That the amount in dispuie in the above-entitled suit exceeeds, 
exclusive of costs, the sum or value of five hundred dollars ; 
46 that vour petitioner was at the commencement of this suit, 
and still is, a citizen and resident of the State of Illinois; that 
Jobn Hack, James E. Hale, Frederick Lash, and Charles A. Ham- 
mond, the original plaintiffs in said suit, were, at the commence- 
ment of the same, and still are, residents and citizens of the State of 
Indiana ; that The Chicago and Great Southern Railway Company, 
defendant, was at the commencement of said suit, and still is, a cor- 
poration created and existing under the laws of the State of Indiana, 
and a citizen of the State of Indiana; that the other of said parties 
to the said suit are, or claim to be, unsecured or floating-debt cred- 
itors of the said railway company ; that in the said suit above men- 
tioned a controversy exists which is wholly between citizens of 
different States, and which can be fully determined as between 
them, to wit, a controversy between your said petitioner and the 
Chicago and Great Southern Railway Company, which controversy 
is fully disclosed in the cross-bill or complaint of your 
47 petitioner tendered and offered to be filed in said cause, and 
which is part of the record in this cause. The amount in 
dispute in said controversy exceeds, exclusive of costs, the sum of 
five hundred dollars; and your petitioner offers herewith a bond 
with good and sufficient surety for his entering in said circuit court 
of the United States, on the first day of next session, a copy of the 
record in this suit, and for paying all costs that may be awarded 
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by said circuit court if said court shall hold that this suit was 
wrongfully or improperly removed thereto; and he prays this 
honorable court to proceed no further herein, except to ‘make the 
order of removal required by law and to accept the said surety and 
bond, and to cause the record herein to be removed into said cir- 
cuit court of the United States in and for the district of Indiana. 

McDONALD, BUTLER & MASON, 

R. B. F. PIERCE, 

Att’ys for Henry H. Porter. 


48 STATE OF til 
Marion County, 


We, Joseph E. McDonald and Robert B. F. Pierce, being duly 
sworn, do say that we are attorneys for said petitioner, Henry H. 
Porter, in the above-entitled cause ; that we have reud the foregoing 
petition and know the contents thereof, and that the statements and 
allegations therein contained are true as we verily believe. 

JOSEPH E. McDONALD. 
ROBERT B. F. PIERCE. 


Subscribed by the said Joseph E, McDonald and Robert B. F. 
Pierce in my presence, and by them sworn to befure me this 12th 
day of March, A. D. 1885. : 

[i. s.] GEORGE W. WOODS, 
Notary Public in and for Marion County, 
State of Indiana. 


STATE OF INDIANA, | 
Newton County, f 


Comes now Henry H. Porter, who, being duly sworn, upon his 
oath says that the matters and facts stated in the above and 
49 foregoing petition are true in substance and in fact as he 


verily believes. 
HENRY H. PORTER. 


Subscribed and sworn to before me this 13th day of March, 1885. 
JNO. G. DAVIS, 
Clerk Cir. Court. 


50 And afterwards, to wit, at the November term of said court, 
on the 9th day of April, 1885, before the Honorable William 
A. Woods, judge as aforesaid, the following further proceedings were 
had in the above-entitled cause, to wit: 
Comes now Volney Q. Irwin, by Kennedy & Kennedy, his solici- 
tors, and files his cross-bill herein in the words following, to 
wit: 
51 Volney Q. Irwin, who has been summoned as a defendant 
herein, by way of cross-complaint against the plaintiff and 
also against his codefendant, The Chicago and Great Southern 
Railway Company, says that on the 9th day of November, 1881, he 
entered into a written contract with the said Chicago and Great 


o— 1280 
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Southern Railway Company to do the grading, grubbing, and ex- 
cavating on the said road of his codefendant, The Chicago and 
Great Southern Railway Company, from a point near the town of 
Oxford, in Benton county, Indiana, to a point known as Independ- 
ence or Kikapoo Grade, in Warren county, Indiana, a distance of 
some fourteen miles, which contract is in words and figures as fol- 
lows, to wit: 


(Here insert “ Exhibit A.”) 


That pursuant to said contract he commenced work on said road 
near said town of Oxford on the 10th day of November, 1881, and 
completed the work and turned the same over to said railroad 
company on the 15th day of September, 1883 ; that at the time he 

so commenced work on said road under said contract no 
02 work whatever had been done on said road between said 

town of Oxford and said Independence or Kikapoo Grade, 
in said Warren county, Indiana, nor had said railroad company 
located or procured the right of way for its said road through either 
of said counties or any part or parts thereof, nor had it filed in 
either of said counties any profile-of its said road, nor did it locate its 
said road in said-county of Benton or said county of Warren and 
file a profile thereof.till long after the execution and recording of 
the plaintiff’s said mortgage ; that neither at the time he entered 
into said contract nor at the time he commenced work thereunder 
on said railway had said mortgage sued on by plaintiff herein been 
recorded in either of said counties above named, nor had he any 
knowledge or notice thereof at the time he commenced work under 
said contract. And said cross-cor plain[an]t says that under said con- 
tract he did all of the grubbing, grading, and exeavating between 
said points mentioned in his said centract, which work, at the 

contract price, amounted to $55,000.00, and that said company 
De paid all of said amount due for said work but the sum of 

$12,000.00 ; that on the — day of October, 1883, and within 
sixty days after the time he completed said work, he filed in the 
office of the recorder of said Warren county a notice of his inten- 
tion to hold a lien on all of said grades, embankments, and excava- 
tions so constructed and made by him under said contract to secure 
said balance so due him from said company for such work, and that 
on the — day of October, 1583, he tiled a copy of said notice in the 
recorder’s office in said county of Benton, which said notice is in 
words and figures as follows, to wit: 


(Here insert Exhibit “ B,” filed herewith.) 


And said cross-complain{an ]t further avers that on the 22nd day 
[of] October, 1884, he employed attorneys and commenced his suit in 
the Warren circuit court, in said State of Indiana, to recover a judg- 
ment for said balance so due him from said company and to fore- 

close said lien on said line of railway in said county of War- 
a ren, Which said suit was submitted to the court upon com- 
plaint by the plaintiff and answered by the defendant, and 
resulted ina judgment in favor of this cross-complainant against 
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said railway company for the sum of $11,781.16, and cost of suit, 
taxed at $——, and the foreclosure of said lien, and order by said 
court for the sale of said line of road in said county of Warren, from 
the line between said counties of Warren and Benton to said Inde- 
pendence or Kikapoo Grade, in said county of Warren, which Judg- 
ment and decree were rendered on the — dav of April, 1884, and 
cross-complainant says that said judgement for said amount and 
said decree for the sale of said grades, embankments, and excava- 
tions, and said line of road in said county, were duly rendered and 
made in said court, and that said judgement is unpaid. He further 
avers that on the — day of , 1884,-he employed counsel and 
commenced a suit in the said county of Benton by filing his com- 
plaint and causing summons to issue thereon to foreclose his 
29 said lien on all of said line of road in said county of Benton 
from said town of Oxford to the line between ran ¢ counties of 
Warren and Benton, which suit is still pending in the circuit court 
of said county of Benton. 
And said cross-complainant further avers that at the time the 


‘mortgage which plaintiff is seeking to foreclose was executed and 


recorded in said county of Benton and said county of Warren his 
codefendant, The Chicago and Great Southern Railway Company, 
had not finally located said road between said points mentioned in 
said contract, nor had said company sold any of said bonds which 
said mortgage was executed to secure; and said cross-complainant 
further avers that none of said bonds were sold till long after said 
work was done, nor until after he had filed his said notice of lien in 
said counties of Benton and Warren. 
And cross-complainant further avers that said bonds were issued 
without any consideration whatever, and that the present holders 
thereof had knowledge and notice that said bonds were then 
Ob and there without consideration. And = cross-complainant 
avers that there ix now due him on said claim, for prin- 
cipal and interest and attorne V's fees, the sum of $15,000.00; # os ‘Te 
fore said cross-complainant demands judgement and asks that the 
court will order, adjudge, and decree that his said claim isa lien on 
all said line of road between said points mentioned in said contract, 
prior and superior to said mortgage, and asks that the court will 
further order and decree, if it should decree a foreclosure of said 
mortgage, that when said road is sold tlie proceeds thereof be ap- 
plied first to the payment of the sum so due to this cross-complain- 
ant, before anything ts paid on said bonds, and said cross-complain- 
ant prays | for whatever relief he may be entitled to in the premises. 
KENNEDY & KENNEDY, & 
STRAIGHT, WILEY’& CARTER, 
Att ya for Volncy Q Trwin. 


The cross-complainant, Volney Q. Irwin, propounds to the 

OG plaintiff the following interrogatories, and asks that he may be 
seem by the court to answer the same under oath, to wit 

1. What amount of the bonds provided for in the mortgage set 

up in your complaint herein have been sold ” 
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2. If any of said bonds have been sold, state to whom they were 
sold, and at what price. 
3. Who now owns the bonds provided for in said mortgage which 


have been sold ? 

KENNEDY & KENNEDY, & 

STRAIGHT, WILEY & CARTER, 
Att’ys for Volney Q. Irwin. 


58 Contractor’s Notice of Lien. 


Notice is hereby given to all whom it may concern that the un- 
dersigned, who made a contract with the “Chicago and Great South- 
ern Railway Company,” constructed all the embankments, and 
made all the excavations on said road from a point near the town 
of Oxford, in Benton county, Indiana, to a point near Attica, in 
Fountain county, Indiana, and for which said railway company 
now owes him the sum of fifty-seven thousand and two hundred 
($57,200) dollars, intends to hold a lien on that part of said road- 


bed constructed by him, and the track laid thereon to secure said, 


debt, said part of said road being more particularly described as 
follows, to wit: 

Beginning at @ point fifteen hundred feet south of where said 
road crosses the “Lake Erie and Western railway,” track in Oak 
township, Benton county, Indiana, and running thence southward 
where said railway crosses the Independence Grade or dirt road in 
the east half of the southeast quarter of section thirty, in township 

twenty-two north, of range seven west, in Warren township, 
59 Warren county, Indiana. 
Given under my hand this Oct. 17, 1883. 
VOLNEY Q. IRWIN. 


60 Chicago & Great Southern Railway Co. 


This agreement, made and entered into this 9th day of November, 
A. D. one thousand eight hundred « eighty-one, by and between V. 
Q. Irwin, of Crawfordsville, State of Indiana, party of the first part, 
and the Chicago & Great Southern Railway Company, party of the 
second part, witnesseth : 

That for and in consideration of the payments and convenants 
hereinafter mentioned to be performed and fulfilled by the party of 
the second = said party of the first part doés hereby agree and 
bind himself, his heirs, executors, and administrators, to perform all 
the labor and furnish all the material necessary to fully compleat in 
the most substantial and workmanlike manner and to the satisfac- 
tion and acceptance of the engineer of the company the clearing 
& grubbing, grading, including side tracks and depot grounds, ditch- 
ing, changing of streams and highways, together with such other 

work as may be required by the engineer of the party of the 
61 second part, to prepare the road-bed and structures for the re- 
ception of the ties and rails on that portion of the line of the 
Chicago & Great Southern Railway commencing at or near Oxford 
in Oak Grove townsbip, Benten county, Indiana, and terminating 
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at the Independence grade, in Warren township, Warren county, 
Indiana, according to the directions of said engineer and the an- 
nexed specifications and the following conditions, viz: 

First. The work shali be commenced within ten days after the 


execution of this contract, and shall be fully compleated in accord- 


ance with the terms of this contract on or before the first day of 
January, 1882, with a reasonable allowance of time beyond that 
date for bad weather. 

Second. The said work shall in all particulars be made to conform 
to the plans, specifications, and directions of the chief engineer and 
the engineer in charge of the work, by whose measurements and 

calculations the quantities and amounts of the several kinds 
62 of work performed under this contract shall be determined, 

and who shall have full power to reject and condemn all 
work or materials which in his opinion do not conform to the spirit 
of this agreement, and shall decide every question which may or 
can arise between the parties relative to the execution thereof, and 
his decision shall be conclusive and binding upon both parties 
hereto, and no right of action shall arise hereon except upon and 
after such an award by said engineer. 

Third. The several stipulations of this contract shall be performed 
in such manner that the party of the first part shall not be relieved 
from the immediate charge and responsibility of the work, and no 
part thereof shall be transferred or sublet to other parties unless by 
the sanction and approval in writing of said second party or their 
engineer. 

Fourth. If any foreman or laborer employed by the contractor 
shall, in the opinion of the engineer, execute bis work in an unfaith- 

full, unskillful manner or in any respect prove remiss or inade- 
63 quate to the performance of his duty or f wear or riotous 

in his conduct he shall forthwith, by the direction of the en- 
gineer, be discharged, and no person shall be emploved on the work 
in the capacity of foreman or overseer who has been previously dis- 
charged for either or any of the above reasons. 

Fifth. If any damage shall be done or permitted by the party of 
the first part or by workman in his employ to the owners or occu- 
pants of Jand or other property adjoining or in the vicinity of the 
work herein contracted to be done, the engineer shall have the right 
to estimate the amount of such damage and to pay the same to such 
owner or occupant, and amount so paid shall be deducted from the 
value of the work done under this contract. 

Sixth. The said party of the first part further agrees not to keep 
or suffer to be kept or used any ardent spirits in any house or tene- 
ment built or occupied by him or by any workman in his employ 

or by any boarding-house keeper under hin on or near said 
64 work, and to discharge from his employment any workman, 

laborer, or boarding-house keeper who is guilty of a breach 
of this agreement when required to do so by the engineer. 

Seventh. All roads to quarries, quarry lease roads, for hauling 
material and ways to and from the work; also all grounds for the 
deposit of material (except for wast- or spoiled banks and such other 
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material as may be reserved for the company)—. The erection of 
shanties or yards for the performance of work are to be procured 
and paid for by the party of the first part at his own expense. The 
aforesaid party of the second part hereby agrees and binds himself 
that upon the certificate of the chief engineer that the work con- 
templated to be done under this contract has been fully compleated 
by the party of the first part they will pay said party of the first 
part for the performance of the same in full for materials and work- 
manship as follows, to wit, twenty-five dollars per acre for both 
grubbing and clearing; for excavation and embankment, six- 
teen (16) cénts per cubic yard; the be-ms to be no less 
65 than from four (4) feet and as much greater as may be ordered 
by [the] engineer of the party of the second part. It is fur- 
ther agreed by the party of the second part that estimates shall be 
made during the progress of the work on or about the first of each 
month, and that payment shall be made by said second party upon 
the estimate & certificate of the engineer of the party of the second 
part on or before the fifteenth day of each month for the amount 
and value of work done and materials furnished during the previous 
month, 10 per cent being deducted and retained by the company until 
the final completion of the work embraced in this contract, when all 
sums due the party of the first part shall be fully paid and this con- 
tract considered cancelled. For the purpose of avoiding all cause of 
difference or dispute between the parties to this contract relative to 
its true intent and meaning and for the purpose of adjusting In an 
amicable manner any difference that may or can arise rela- 
66 tive thereto, it its mutnally understood and agreed as follows, 
to wit: 3 
First. The party of the second part hereby agrees to procure and 
furnish the lands for right of way, together with all necessary extra 
widths for burrowing pits and wast- or spoil banks, said second party 
reserving the right at any time tochange the location of the line and 
the establishment of the grades; and it is hereby mutually agreed 
that no extra charge will be claimed or allowed on account of such 
change in the line or grade, the prices herein mentioned being con- 
sidered as full compensation for the various kinds of work agreed to 
be performed. | 
Second. Whenever work is required to be done which is not now 
contemplated or covered by the price herein mentioned the engineer 
shall fix such prices for the work as he shall consider just and equi- 
table, and said parties shall abide by such prices, provided the 
67 party of the first part enter upon and commence such work 
with a full knowledge of the price so fixed by the engineer. 
But ifthe party of the first part declines executing the work at the 
prices fixed by the engineer then the party of the second part may 
enter into contract with any other person or persons for its execu- 
tion the sameas if this contract had never existed, and if extra work 
or work not provided fur in this contract is performed by the con- 
tractor without protest or notice in writing to the engineer before 
such prices shall have been tixed for such work then the engineer 
shail estimate the same at such prices as he shall deem just and rea- 
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sonable, and his decision shall be final and the contractor shall 
accept of such prices in full satisfaction of his demands against the 
party of the second part for said extra work; but nothing shall be 
deemed extra work that can be measured and estimated under the 
terms of this contract. 
Third. If the party of the first part refuses or unreasonably 
68 neglects to remedy an imperfections which may be pointed 
out by the engineer, or in any manuer violate- the conditions 
of this contract, so that, in the judgment of the engineer, there shall 
be just grounds for apprehension that the work will net be com- 
pleated in the manner and within the time specified, then it shall be 
the duty of the engineer to serve a written notice upon said party, 
setting forth the ground for his apprehension and specifying the 
inanner, together with a reasonable time in which said party may 
cause such ground to be removed, and if, at the expiration of such 
time, said grounds of apprehension be not removed, then full power 
and authority is hereby mutually vested in said engineer to declare 
this contract forfeited, and, on such declaration being given in writ- 
ing by the engineer to the parties hereto, this contract shall deter- 
mine immediately, and the said party of the second part may for- 
ever retain the reserved percentage on account of the considera- 
69 tion for damages which they may have sustained by reason 
of the forfeiture of this contract, or, as an alternative to a 
declaration of forfeiture, the party of the second part shall, on writ- 
ten report of the engineer that apprehensions are entertained that 
this contract will not be compleated in the time and manner herein 
stipulated, have the right to take such measures as may be deemed 
by the engineer necessary to insure the compleation of the work in 
the time and manner herein stipulated, and to deduct from the 
mouthly and final estimate of work done under thie contract such 
sums sums as may be required to defray the expenses of such meas- 
ures among the measures which, under such circumstances, may be 


resorted to on the execution by their own agents of such portions of 


the work as the said engineer may select or the requirement that 
the party of the first part shall provide for and employ in the most 
efficent manner such additional men, carts, teams, &c., Kc., as the 

party of the second part may furnish, in which case said 
70 party of the first part agrees to employ said men, carts, teams, 

&ec., in the manner directed by the engineer, who shall have 
the right to retain from the estimate an amount sufficient to pay 
such men, carts, teams, &c. 

Fourth. It is further mutually agreed between the parties hereto 
that nothing herein shall be construed into a liability for damages 
on the part of the second party hereto should the whole or any purt 
of the work embraced in this contract be for any reason suspended 
or delayed, and ip no event will the party of the first part have a 
right to claim extra compensation or price for damage arising from 
such suspension or delay in the operation of said work, it being, 
however, understood and agreed that the party of the first part are 
to have an extension of time for the compleation of the work e1- 
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braced in this contract equal to any delays on the part of the-second 
party on account of right of way or any other reason. 


November, A. D. 1881. 
V. Q. IRWIN. 
THE CHICAGO & GREAT SOUTHERN 
RAILWAY C0O., ; 
By D. H. CONKLIN, Super’nt. 
Witness: 
R. A. HAM-LTEN. 


71 And afterwards, to wit, at the November term of said court, 
on the 18th day of April, 1885, before the Honorable William 

A. Woods, judge as aforesaid, the following further proceedings were 

| had in the above-entitled cause numbered 7944, to wit : 

of Comes now the Smith Bridge Company by E. W. Tollerton, its 

a solicitor, and by leave of court files its intervening petition herein, 

in the words following, to wit: 


72 To the judges of said court: 
| The Smith Bridge Company, having been made a party 
| herein bv order of said court, with leave to file an intervening peti- 
| tion, now comes and represents that your petitioner is a corporation 
duly organized and incorporated under and by virtue of the laws of 
the State of Ohio, and is a citizen of the said State of Ohio. 

And your petitioner further represents that the defendant, The 
Chicago and Great Southern Railway Company, 1s a corporation cre- 
ated, organized, and doing business under and by virtue of the laws 
of the State of Indiana, and was so created and organized with 
authority to build and operate a railroad in said State; that under 
and by virtue of the authority so granted the said defendant pro- 
ceeded to and has constructed, and now operates by a receiver duly 
appointed by the courts of said State, a line of railroad commencing 
at the village of Fair Oaks, in the county of Jasper, in the said State 

of Indiana, and thence extending through the counties of Jas- 
wD ver, Newton, Benton, Warren, and Fountain to the village of 

vedo, in said county of Fountain, said line being entirely 
within the limits of said State of Indiana. 

Your petitioner further says that after the incorporation of said 
defendant railroad company as aforesaid, and on the 26th day of 
October, 1882, your petitioner and said defendant entered into a 
certain agreement In writing, a true copy of which agreement is 
attached io this intervening petition, marked Exhibit “A,” and made 
a part hereof; that under and by virtue of said written agreement 
your petitioner agreed to construct and build for the defendant rail- 
road company, on its line of railway, a certain bridge over and 
across the Wabash river, in the county of Warren aforesaid, of the 
pattern, stvle, and dimensions specified therein ; and your petitioner 
says that the said defendant railroad company agreed on its part to 
pay your petitioner for building and constructing said bridge, of the 
material, stvie, and dimensions provided for in said contract, the 
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sum of thirty-eight dollars per lineal foot, to wit, the sum of thirty- 
four thousand two hundred dollars. 
74 Your petitioner says that said bridge was to be built and 
completed under the inspection and approval of the chief 
engineer of the defendant railroad company ; that said engineer was 
to make estimates of the value of the work done and the material 
furnished for the construction of said bridge each month, and that 
your petitioner was to be paid by the said defendant railroad com- 
pany the amount of such estimates so made by said engineer, and 
as the same were made, less ten per cent. thereof to be retained by 
said railroad company until the completion of said bridge. 

Your petitioner further says that it furnished the material, con- 
structed and completed said bridge in all respects as required by the 
provisions and terms of said contract, and that said material and 
work were inspected and accepted by the chief engineer of said rail- 
road company, and that said bridge, when completed, was in like 

manner inspected and accepted, and final estimates declared. 
75 Your petitioner further says that it was also agreed by and 

between your petitioner and said railroad company, under 
the provisions and terms of said contract, that at the time said bridge 
should be completed and the final estimates made then the balance 
due for the construction of said bridge under said contract should 
be paid to your petitioner, and, upon the payment of said balance of 
the purchase and construction price of said bridge, the title to said 
bridge and bridge materia] should pass to and rest in said railroad 
company. 

Your petitioner says that by the express terms of said contract 
the title to said bridge and bridge material should be and remain 
in your petitioner during the construction thereof, and until the 
contract price should be fuily paid, as the sole and individual prop- 
erty of your petitioner; and that, upon a failure or default in the 
payment of the contract price for said bridge, upon its completion, 
your petitioner was to have the right to remove said bridge and 

bridge material. 
76 Your petitioner further says that it has never waived its 

rights and title to or property in said bridge and bridge ma- 
terial, but, on the contrary, your petitioner, upon the completion of 
said bridges, to wit, on the 24th i t0e of January, 1584, notified the 
said defendant railroad comnpany in writing, a copy of which notice 
is hereto attached, marked “ Exhibit B,” and made a_ part hereof, 
that your petitioner would retain possession and control of said 
bridge until the purchase price should be fully paid, as provided in 
said contract, and that said railroad company would not be allowed 
to use suid bridge in the operation of its said road until said pay- 
ment was fully made, and your petitioner says that whatever pos- 
session and use the said railroad company has had of said bridge 
was and is unauthorized and without the consent of vour peti- 
tioner. 

Your petitioner says that there is due and unpaid on the pur- 
chase price of said bridge the sum of seventeen thousand three hun- 
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; dred and eighty-seven dollars and fifty-four cents, with in- 
ve terest thereon at 8 per cent. from March 3rd, 1884. 

Your petitiouer further says that after the incorporation of 
said defendant railroad company, as aforesaid, and on the 24th day 
of July, 1883, your petitioner and said defendant entered into a sec- 
ond and further agreement in writing, a true copy of which agree- 
inent is attached to this intervening petition, marked Exhibit “C,” 
and made a part hereof; that under and by virtue of said second 
ugreement your petitioner agreed to construct and build for said 
defendant railroad company, on its line of railway, a certain bridge 
over and across Pine creek, in the county of Warren aforesaid, of 
the pattern, style, and dimensions specified therein; and your peti- 
tioner says that said defendant railroad company agreed on its part 
to pay your petitioner for building and constructing said bridge of 
the material, style, and dimensions provided for in said contract 

the sum of thirty-five dollars per lineal foot, to wit, the sum 
78 of five thousand two hundred and fifty dollars. 

Your petitioner says that said bridge was to be built and 
completed under the inspection and approval of the chief engineer 
of the said defendant railroad company ; that said engineer was to 
make monthly estimates of the value of the work done and the ma- 
terial furnished for the construction of said bridge, and that your 
petitioner was to be paid by the said descndani railroad company 
the amount of such estimates so made by said engineer and as the 


same were made, less ten per cent. thereof, to be retained by said > 


railroad company until the completion of said bridge. 

Your petitioner further says that it furnished the material, con- 
structed and completed said bridge in ali respects as required by 
the provisions and terms of said contract, and that the said material 
and work were inspected and accepted by the chief engineer of said 

railroad company, and that said bridge, when completed, was 
aw in like manner inspected and accepted and final estimates de- 
clared. 

Your petitioner further says that it was agreed by and _ be- 
tween your petitioner and said railroad company under the pro- 
visions and terms of said contract that at the time said bridges 
should be completed and the final estimates made then the balance 
due for the construction of said bridge under said contract should 
be paid to your petitioner, and that upon the payment of the said 
balance of the purchase price of said bridge and bridge material 
the title thereto should pass to and vest in said railroad company. 

Your petitioner says that by the express terms of said contract 
the title of said bridge and bridge material should be and remain 
in your petitioner during the construction thereof and until the 
contract price should be fully paid, as the sole and individual 
property of your petitioner, and that upon a failure or default in 

the payment of the contract price for said bridge upon its 
SU completion your petitioner was to have the right to remove 
said bridge and bridge material. 

Your petitioner says that it has never waived or released its title 
and right to or property in said bridge and bridge material, but, on 
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the contrary, your petitioner, upon the completion of said bridge, to 
wit, on the 26th day of January, 1884, notified the said defendant 
railroad company in writing, a copy of which notice is hereto 
attached, marked Exhibit “B,” and made a part hereof, that your 
petitioner would retain possession and control of said bridge until 
the purchase price should be fully paid, as provided in said con- 
tract, and that said railroad company would not be permitted to use 
said bridge in the operation of its said road until said purchase 
price was fully paid ; and your petitioner says that whatever posses- 
sion and use the said railroad company has had of said bridve 
was and is unauthorized and without the consent of your peti- 
tioner. 
81 Your petitioner says that there is due and unpaid on the 
purchase price of said bridge the sum of four thousand and 
fifty dollars, with interest thereon at 8 per cent. from March 3rd, 
1884. 

Wherefore your petitioner prays that thecourt may take an account 
of and determine the amount due and owing to your petitioner for 
the construction and purchase price of said bridges aforesaid ; that 
the right and title of your petitioner in and to said bridges and 
bridge material may be protected and declared by this court to be 
superior to the claims of all other parties; that the priorities of the 
various liens and equities in and to said railroad property mav be 
determined and adjusted, and that, if necessary for the protection 
and enforcement of your petitioner’s rights aforesaid, the said _rail- 
way line, together with the appurtenances thereto belonging, may 
be ordered: to be sold according to law and the proceeds thereof dis- 

tributed according to law and equity, and for all such other 
S2 and further relief in the premises as the nature of the cir- 
cirmmstances of this case may require and to this honorable 
court shall seem meet. 
C. W. TOLERTON, 
Solicitor for the Smith Bridge Com pany. 


Unirep States oF AMERICA, District of Indiana. 


STATE OF OHIO, ) 
—. >} Oe 
Lucas County, | 


Wm. 8. Daly, being duly sworn, says that he is secretary of the 
Smith Bridge Company, the above petitioher ; that he is acquainted 
with the contents of the foregoing intervening petition, and that the 


matters and things therein stated are true in substance and in fact. 
WM.S. DALY. 


Sworn to and subscribed before me this Sth day of April, 1SS5. 
FREDERICK L. GEDDEs, 


Notary Public in and for Lucas County, Ohio. 


S83 Exnuiuit “A.” 


This agreement, made and entered into this 26th day of October, 
1882, by and between the Smith Bridge Company, of oledo, Lucas 
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county, in the State of Ohio, party of the first part, and the Chicago 
and Great Southern Railway Company, a corporation formed under 
and pursuant to the laws of the State of Indiana, party of the second 
part, witnesseth: That whereas the party of the first part has this 
day and does by these presents contract and agree to construct and 
build for the party of the second part a bridge over and across the 
Wabash river at or adjacent to the town or city of Attica, in the 
State of Indiana, consisting of six (6) spans of one hundred and fifty 
(150) feet each, of the pattern and style known as the Pratt combina- 
tion truss, with the Smith improvement, of the capacity of thirty- 

five hundred (3,500) pounds per lineal foot on a factor safety 
84 of five (5), all in accordance with the plans and specifications 

hereunto attached and marked Exhibits “A” and “B,” and 
referred to and made a part of this agreement, to be fully completed, 
including the track stringers ready to receive the ties and placed 
upon the piers and abutments prepared to receive the bridge con- 
structed by the party of the second part in the Wabash river at 
Attica aforesaid; for which bridge the said party of the first part 
is to receive the sum of thirty-eight ($38) dollars per lineal foot, 
making the sum of thirty-four thousand and two hundred (-34,200.00) 
dollars for said bridge, upon the terms and conditions hereinafter 
contained. : 

And the party of the second part agrees upon its part to pay said 
arty of the first part said sum of thirty-eight ($38.00) dollars per 
ineal foot, or in all the sum of thirty-four thousand and two hun- 

dred ($34,200.00) dollars, for such bridge, it being understood 
85 that said bridge is to be in all respects first class, and to be 
made of good material, subject to inspection and approval of 


the engineer in charge of said work. Payments to be made as fol-’ 


lows, except otherwise agreed by the parties hereto: 
On or about the first of each and every month the party of the 
second part shall, by its chief engineer, cause estimates to be made 
of the amount and value of the bridge material and work done on 
the same, delivered at the place of erection of said bridge, and also 
estimates of the amount and value of the bridge as placed in posi- 
tion; and the party of the second part shall pay the value of such 
estimates, less ten per cent. retained until the bridge is fully com- 
pleted, and the money due on such estimates to be paid on or about 
the 15th of each month; upon final estimate and completion of the 
bridge the balance due thereon is to be paid in accordance with the 
foregoing contract and price of said btidge; at which time 
86 the title of said bridge is to vest in said party of the second 
part, but during the construction of said bridge and until the 
contract price shall have been fully paid the title of said bridge and 
bridge material shall be and remain in the party of the first part as 
their individual property, and in default of payinent of the contract 
price of said bridge the party of the first part reserves the right to 
remove said bridge and bridge material. 
CHICAGO AND GREAT SOUTHERN 
RAILWAY COMPANY, 
By H. CRAWFORD, Jr., See’y & Treas’r. 


x 


ih a —— EE 


ee eee es , ’ a 
<a ve « ¥ 
c . > 


Bek ee ae al ip ia aite. 5 


THE PITTSBURGH BESSEMER STEEL CO., LIMITED, ET AL. 2% 


87 Exuibir B. 


To Henry Crawford, president, and F. H. Peters, engineer, of the 

Chicago and Great Southern Railway Company : 

You are hereby notified that the Smith Bridge Company will re- 
tain possession and control of the bridges built by said company on 
the line of said railroad over Pine creek and the Wabash river, in 
the State of Indiana, until said bridges are entirely paid for as pro- 
vided in the contract. 

And said railroad company is hereby notified that it is not allowed 
to use said bridges in the operation of its road until the payment 
for the bridges 1s fully made. 


January 24th, 1884. 
THE SMITH BRIDGE COMPANY, 


By 


Served a copy of this notice on said Henry Crawford, Sr., presi- 
dent, this 26th day of January, 1884. 
P. EL LANE. 


Subscribed and sworn to before me this 25th day of January, 1884. 
D. HARRY HAMMER, 
Notary Public. 
88 Exnipit C. 


This agreement, made and entered into this 24th day of July, 
1883, by and between the Smith Bridge Company of Toledo, Lucas 
county, in the State of Ohio, party of the first part, and the Chicago 
and Great Southern Railway Company,a corporation formed under 
and pursuant to the laws of the State of Indiana, party af the see- 
ond part, witnesseth : 

That whereas the party of the first part bas this day and doth 
by these presents contract and agree ta construct and build for, the 
party of the second part a bridge over and across Pine creek at or 
near the town or city of Attica, in the State of Indiana, consisting 
of one (1) span of one hundred and fifty (150) feet, of the pattern 
and stvle known as the Pratt combination truss, with the Smith 
improvement, of the capacity of thirty-five hundred (3,500) pounds 

per lineal foot, on a factor safety of five (5), all in) accord- 
89 ance with the plans and specifications hereunto attached, 

which are to be a duplicate of the spans erected over the 
Wabash river at Attica, Indiana, built by the Smith Bridge Com- 
pany; for which bridge the party of the first part is to receive 
the sum of thirty-five ($35.00) dollars per lineal foot, making the 
sum of fifty-two hundred and fifty (85,250.00) dollars for the said 
bridge, upon the terms and conditions hereinafter contained ; and 
the party of the second part agrees upon its part to pay said party 
of the first part said sum of thirty-five (835.00) dollars per-lineal 
foot, or in all the sum of fifty-two hundred and fifty (85,250.00) dol- 
lars, for said bridge— 

It being understood that said bridge i< to be in all respects first 
class and to be made of good material, subject to inspection and 
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approval of the engineer in charge of said work. Payments tobe 
made as follows, except otherwise agreed by the parties hereto: On 

or about the first of each and every month the: party of the 
90 second part shall by its chief engineer cause estimates to be 

made of the amount and value of the bridge material and 
work done on the same, delivered at the place of the erection of said 
bridge, and also estimates of the amount and value of the bridge as 
placed in position, and the party of the second. part shal: pay the 
value of such estimates, less ten per cent. retained until the bridge 
is fully completed, and the money due on such estimates to be paid 
on or about the 15th of each month. Upon final estimate and com- 
pletion of the bridge the balance due thereon is to be paid in ac- 
cordance with the foregoing contract and price of said bridge, at 
which time the title of said bridge is to vest in said party of the sec- 
ond part; but during the construction of said bridge and until the 
contract price shall have been fully paid, the title of said bridge and 
bridge material shall be and remain in the party of the first part as 
their individual property, and in default of payment of the contract 


price of said bridge the party of the first part reserves the | 


91 right to remove said bridge and bridge material. 
CHICAGO AND GREAT SOUTHERN 
RAILWAY COMPANY, 
By HENRY CRAWFORD, Pres. 


992 And afterwards, to wit,at the November term of said court, 

on the 18th day of April, 1885, before the Honorable William 
A. Woods, judge as aforesaid, the following further procecdings were 
had in the above-entitled causes, numbered 7932 and 7944, to wit: 


Now on this 18th day of April, 1885, comes Henry H. Porter, one 
of the defendants in the above-entitled cause, and shows to the 
court that heretofore, to wit, on the 9th day of March, 1885, he 
brought in tins court his original suit for the foreclosure of the mort- 
gage covering and conveying the railroad and prorerty described 
in the above-entitled cause, said original cause being entitled 
“Henry H. Porter vs. The Chicago & Great Southern Railway Com- 
pany and others,” and being numbered 7932 on the present docket 
of this court; that after the bringing of said suit in this court the 
said above-entitled cause of “ Hack et al. vs. The Chicago «& Great 
Southern Railway Company et al.” has been transferred from the 
Newton circuit court to this court, the same being now a pending 
cause upon the docket of this court and numbered 7944; that both 
of said causes involve the same property, to wit, the Chicago « 
Great Southern railway and property ; that said Henry H. Porter 
is complainant in said cause originally brought in this court and is 
one of the defendants in said cause transferred from the Newton cir- 
cuit court; and said Porter now moves the court to consolidate said 
two causes, the said consolidated cause to proceed under the stvle 
and title of “ Henry H. Porter vs. The Chicago & Great Southern 
Railway Company and others, consolidated cause ;” and, the court 
having considered said motion, and the parties in interest being 
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present in court and appearing to said motion, and the court 
93 being duly advised in the preéemises— 

It i is ordered that the said two above-named causes be, and 
the same are hereby, consolidated, the said consolidated cause to 
proceed under the sty le and title of “ Henry H. Porter vs. The Chi- 

ago & Great Southern Railway Company et al., consolidated cause.” 
It is further ordered that the pleadings ,, petitions, cross-bills, n- 
swers, and orders heretofore filed and entered in either of said two 
causes shall stand and be and remain as pleadings, petitions, cross- 
bills, answers, and orders in and to said consolidated cause. 


And at the same time, on said 18th day of April, 1885, before 
said judge, the following further proceedings were had in the above- 
entitled cause, to wit: 


4 The motion of Henry H. Porter, one of the defendants in 

the suit of John Hack et al. against the Chicago & Creat 
Southern Railway Company and others, tiled by him therein on 
the 17th day of April, 1885, for the removal of William Foster as 
receiver of the defendant corporation, coming on now to be heard 
by the court, it is shown to the satisfaction of the court that due no- 
tice of said motion has been served on said Foster, and the court 
having considered said motion and being convinced that on account 
of age und infirmity said Foster 1s ahd will be unable to discharge 
with satisfactory cfliciency the duties of reteiver herein: 

It is now, therefore, ordered by the court that said Foster be, and 
he is hereby, removed from his trust as such receiver; and, on mo- 
tion of said Henry H. Porter, who is also the complainant: herein, 
itis further ordered that George C. Kimball be, aud he is hereby, ap- 
pointed receiver in the place and stead of said) Foster and as his 
successor in said trust. 

And it is further ordered by the court that said Kimball, upon 

giving bond in the sum of tho:ty thousand dollars and quali- 
1) fving as such receiver, is author: “ed and directed to take imme- 

diate and full possession of the property, records, bonds, 
papers, rights, and franchises of and belonging to said defendant 
corporation, and to exercise all the powers incident to said receiver- 
ship under the order of this court. 

And it is further ordered by the court that said Foster immedi- 
ately surrender his trust as aforesaid to said Kimball, and that as 
soon as practicable said Foster make to this court a fall report of his 
doings in his said trust. 

And said George C. Kimball now files bis bond in the penalty 
of $30,000, with Henry H. Porter and Robert B. F. Peirce as Ins 
sureties thereon, which is approved by the court, and «aid Kimball 
is duly sworn in open court to discharge the duties of said receiver- 
ship according to a8 and the order ot this court. 


a And afterwards, to wit, at the November term of said 

court, on the 29th dav of Ajat!. 1885, before the Honorable 
William A. Woods, judge as aforesaid, the following further pro- 
ceedings in the above-entitled caus: « re had, to wit: 
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Comes now the receiver, by his counsel, and files his petition No. 
1 and petition No. 2 herein, in the words following, to wit: 
956 Comes now George C. Kimball, receiver herein, and shows 
to the court that since his appointment as receiver he finds 
properly certified vouchers of his predecessors, P. B. Shumway and 
William Foster, and submits herewith a list of each, the indebt- 
edness under the receivership of P. B. Shumway being filed here- 
with and marked “ Exhibit A,” showing a gross indebtedness of 
$7,055.68 on vouchers, aud unpaid on the pay-rolls for March 1st to 
5th, inclusive, of $628.13; that he finds properly certified vouchers 
of said Foster as receiver, a list of which is filed herewith and 
marked “ Exhibit B,” amounting to $2,691.23, and unpaid upon the 
pay-rolls for March from 6th to 31st, inclusive, $3,141.65. 

And your receiver would show to the court that he received no 

money from his predecessors; that there is no ge on 
95c hand to pay these claims, and no prospect of being able to 

lay any money aside for that purpose out of the earnings of 
the road in the near furture; and he also submits herewith a letter 
from the auditor, Mr. F. D. Raymond, giving an estimate of claims 
during the receivership not yet audited. 

And he would also show to the court that many of these claims 
are pressing ; that all are past due, and many of the owners are 
suffering and should be promptly paid. He therefore asks the 
court to consider the propriety of a speedy payment of these claims, 
and to make an order authorizing him to borrow money on re- 
ceiver’s certificates, upon such terms as the court may direct, and 
to pay the claims already audited and those that may be hereafter, 
not exceeding thirty thousand dollars in the aggregate. 


95d APRIL. 25TH, 1885. 
Gieo. C. Kimball, Esq., receiver. 

Dear ~..: Herewith I hand to you statement of unpaid vouchers 
of P. B. - umway, receiver, amounting to....-------- 7,055 68 
Stateme: © of amount unpaid on roll of P. B. Shumway, 

rereiwor;. a! iO. E-O6R 6k kek co ok nike ncindnadoaees 628 15 
Statement of unpaid vouchers of Wm. Foster, receiver, 

SUOMI BO iii ik kid dsc dniciesnniendnnaes 2,691 23 
Statement of amount unpaid on roll of Wm. Foster, re- 

COR WOT, FE ee he bk Soke ik eae 3,141 65 

BON as ec cnncinn siiiti ecicas Gs sss san ethipabiad asain 13,516 69 


G. C. K.—In addition to the foregoing amounts there are due and 
payable the following estimated amounts: : 


To the owners of the Co. G. S. cars for mileage collected 
Teen RE PO i i osc ai ace eee 2,300 00 
icoashlanilinioknsh adaaiabmenceaeimuniaia 2,500 00 
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Fur the general office : 


Salaries, April 1-17th, unpaid._-----...-----.-----. 200 00 

For fuel, Mar. ‘th-Apr. 17th..-.---- --2. ~~~. eee 1,000 00 
For mileage u. Co. G. S. cars on Co. G.S. R., Oct. 27th- 

FE RAE cc cwcennipnt ican witnd 06 bil hams uate 1,000 00 

7,000 00 

95e Besides the amount that may be allowed P. B. Shumway 


and Ww. Foster per balance due them for services as re- 
ceivers. 
Respectfully yours, 
F. D. RAYMOND, Auditor. 


P.S.—There are . available assets of any amount with which 
to meet these obligati..- There is less than 500 in the hands of 


agents, which, with a: termined amount due from the U.S. P. 
Dept., estimated at $1,..::. :. akes about all that is now due the re- 
ceiver. 
Yours, truly, F. D. RAYMOND, Auditor. 
Chi. Jon. Bearing Wor}. |). . ses ...-.-----.--------- 38 40 
Cunningham & Temple, «iii g for cars._..-..-----~--- 10 81 
P. C, Becks, OFICO TOR cence cewctedweumn cnmnec tates 83 35 
BEG BEE Sil, INE. « cancien nee sadeciniie leis wenninn 16 67 
Fitz Simmons & Connel, bridge timber .......-......--. 321 30 
Fairst Steel Co., car springs ----~-..---..---~-----..-- 25 63 
H. H. Porter, damage to engine .... ---..-----~------- 800 O00 
Union Coal Co., a © shih Rciciin: thidiann wie 6 bias cia ans uc lab 9 27 
Henry Smith, bridge timber —...... .----------------.. 21 «63 
Do., ” a PR We EE EE i OE aE — ooo O07 
Do., " M ween se sntuduanseweeatandes: Se a0 
95f Jacob Leibo, ties... --_- san aj dailiantssaiis sessile eal 23 25 
John Lighte, ties.......-2. 22-2 ene ee nee. «= 30. «GI 
T. C. Annabal, legal service._.....-.. -------. -------- 75 OO 
1). R. Salmond, expense-..--.--.--- «diese jamiaiapinttiea teal 3 00 
\. FS QE GOR snide <tien deed woa> - cabal 9 30 
DA, hain owenems <ecanen sau 7 40 
Crera, Adatns & Co., coal ...--..---- sili cd wii 33 Sl 
Do., gS DERG LEP sus Nice senmbilealiaaeaiien 172 66 
Do., Oe Siac a seableanaeibaie nae Gale ae pall aki een 9) 5o 
Do., Oa se thiaisene waa 166 52 


2,691 23 
Proportion (3) of amount unpaid on March pay-roll, 
BIT vie un dccm Sods coueee somes annem keane cuna eee oe 


: 5,832 58 
John McAuley, on ac. Feb. service and pay-roll ac ---..- 4 20 
Fred Lash, fe er Retr nS 13 5O 
H. Roberts, ~ sini 25 OO 


j—] 280 


Be es 
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| J.S. Albaugh, on ac. Feb. service and pay-roll ac.----- 25 10 
Rome Oe ee ~ 92 39 
| F. Metzer & Bro., ppt ere ee a 6 25 
Chas. A. Hammond, eG ee a pe ES 8 00 
tH John Grogan, | lo AL a a rd 10 
: Thos. Wairen, pa Me ee ean ue Re 1 33 
Mrs. Barnett, Mee Se on ee 1 40 
Jas. Jarrett, gee are ene teen eS 1 65 
Frank Rvbosk), oe ee 1 32 
Paul Brida, A ee ee eS 1 87 } 
Chas. Thompson, ean ae 3 30 
Albin Johnson, se ere Ne NS 3 30 
Tom Dickerson, gee ea ee ee 4 95 
| 95g  J.M. Butters, on ac. Feb. service and pay-roll ac_--- 4 62 
| Geo. Cook, ee 1] 
Mentzler & Bro., atid ee 6 25 
W. Mooney, 5 bila 5 50 
Fred Lash, - asin 315 
W.J. Young, . ween 4 00 
John Condon, § kone 1 66 
Geo. Hastings, cect 6 58 
D. B. Colvin, 4 pena 8 00 
J. R. Marsh, . SPAN: 3 60 
Chas. Bengston, 9 ie aid 11 50 
Thos. Tulson, yas ep 5 00 
ff Industrial Works, turn-table --------..---.-..-----.--- 850 00 
i es TE AE Cian a iii sine nc inincnhGnec gunn 59 85 | 
Fitz Simmons «& Connel, bridge CONROE iin abc een 434 18 
Pees: Se. SOO ES ill esas 109 13 
Chi., R. 1. & Pac. R’ y Co., labor, material _._...-....--- 42 27 
Do., . sai i ple iavaieeaed 89 18 
Pettibone « Millicken, supplies i ana ac ecm neni eae asia 152 71 
2 Pg ee ee re cicawianalaianenae sstaios sie ae i 689 25 
P. C. Brooks, office rent. --_- sits she sian scooiainale aaiciaibdce Masinde 16 65 
| WE REO WF 11h, SRO oo iin sins once ckecins bcncne anne 60 00 
@ Do., Pe adsl egies opens rea ae cael pin aoe 3 33 
: Chi. Jon. Bearing Works, Pwasses- -----.---.------- ---- 46 80 
Warren Springer, repair pumps ---- .----------------- 8 50 
P. C. Hanford Oil C i iis ets ei ied estas eaknence' cate sin it 36 51 


cee ee i te 


inline ede wets ri 

Hall's Safe BES CA, 1 IG non ice cece wumesnnan ? 
Nat. R’y Pub. Co., advertising time-card _ ~~ _ ~~ --- 7 50 
95h Nat. R’y Pub. Co., advertising time-card..-...- -- » 


2,949 835 

A. J. Kirkwood & Co., steam-pump, ete. .-..-.----.---- 431 27 
Bi. Ee, FOUGOE, WOO ois eo hove tk wah oid eames 1,629 42 
0, RR OE GING a icici scccicicbene ans 385 OO 


Do., stationery & printing -.-..-------------. 27 70 
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Crevar, Adams & Co., supplies..--..---.--------...--- 401 72 

Do., Or ae piesa wanda tea an cade esac ona 142 47 

Do., is ated ale wits ea ae 1 60 
Peter M. Crane, digging well---.----.--------------- - 100 00 
I. B. & W., station expense --.....---.------- siden aie 6] 
D. M. Green, hardware, &c. -....--.-----.------------ 32 82 
D, Besmenn, eepenec... os ne 2 85 
Es Oy Oy, PUREE Oe ion or oe ese eue 212 
B. P. Andrews & Co., lumber... --.--...-.- 2. 56 71 
AF, GA, MOUND ising os se cin seks sais 2 50 
Sims «& Fields, carpenter work & material ....-..-...--- 183 48 
H. J. Crawford, legal service ..-...-.----------------- 5 OO 
John Dightle, shines for track------.----.- i Ni Sesceecesh deters 5 OO 
Henry Smith, bridge timber ....-.----.---.-. .--- cua 45 73 
A. Bunyon, expense_......--.---.---.- pina wae Subn ow 
Cae: I i eke a A aa a, i es 35 

Do., gE a ale MIR oe VE Pee erste Col ERT SENT TAO 5 3h 

Do., weap Unk ean blest sic il eeeinain baa so anes hn ade 1 50) 
B.C. Bhoeke; Haw Ware oo cis bn oe koh cose ck 1 65 
Peacock & Martin, legal expense--.---...----.--.---- 1 GO 
Fountain Warrenkleur, stat'y & printing-------.-...--- 10 77 
John Painter, expense -..--..-.- BP putnam oye cae 1 50 
Hess & Harvey, blacksmithing- --- - agha Eiptin sey ern tee Ram vee i 1 75 

i 6,516 37 
Martin Ryerson Co., lumber--.......---------------- 539 31 


7,055 68 
Proportion (4) of amount uppaid on March pay-roll, 
DORIS as dw nad app baccdebeuken Coden Siiniosin saben - 628 13 


7,683 81 


%t  Tothe honorable judge of said court: 

Your petitioner, George C. Kimball, heretofore appointed 
receiver in this case, would respectfully show to the court that he 
has made a careful examination of the condition of the property of 
his trust, and submits to the court the following as his views ax to 
its present condition and its necessities : 


He finds, first and general, that said property is in bad physical 
condition, and requires for its safe and successful operation extensive 
repairs, and for the. purpose of informing the court he would sug- 
gest the following matters as demanding the early and speedy action 
of the court in relation thereto : 


He finds, in regard to the bridges and trestles, that the same are 
weak, the timbers very much decayed, having already been 

3) in use longer than their life, out of repair, and in some in- 
stances unsafe for use, and for the purpose of making such 
repairs apd improvements thereon as to render them safe it will re- 
quire an expenditure of about twenty-five thousand dollars, 
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($25,000.00), the bridge across the Wabash especially needing atten- 
tion, its foundations giving evidence of serious settlement~ 

He would also show the court there are many claims for right of 
way unsettled and unadjusted, and for this purpose there should be 
provided at once the sum of ten thousand dollars ($10,000.00). 

The road is poorly fenced, and in many places there is no fencing 
whatever ; there being throughout its me line many cattle roam- 
ing at large, and for this purpose the sum of fifteen thousand dol- 

lars ($15,000.00) should be provided. 
95k The track of said railway has never been properly ballasted 
and ditched, and by reason thereof it is in bad condition and 
the property seriously suffers therefrom, and for the purpose of ditch- 
ing and ballasting the track with gravel, which is found in large 
and convenient quantities along the line of said road, the sum of 
twenty thousand dollars ($20,000.60) should be provided. 

The petitioner would show that there is only one turn-table 
on the line of said road, and that is situated a- Yeddo, there 
being no place between Yeddo and Fair Oaks where an engine 
may be turned, and it is of the utmost importance that a turn- 
table be provided at once at Attica; that for that ee yew it 
is necessary to purchase a lot, and said receiver has looked about 

and ascertained that a suitable lot can be purchased at that 
951 place for about the sum of six hundred dollars ($600.00), 

with some buildings thereon that can be utilized for a repair 
shop; that there is no place at Attica where an engine can be run 
under shelter, and that an engine-house should there be provided, 
and would suggest that for the construction of said engine-house 
and the purchase of a turn-table and their erection at that point, 
and the finishing of one already started at Yeddo, the sum of two 
thousand dollars ($2,000.00) should be provided. The ties in the 
track have never been removed and many of them are now com- 
pletely decayed or broken, thereby making the operation of the 
road less safe and the injury to the rolling-stock and rails materi- 

ally increased, and that the sum of five thousand dollars 
95m ($5,000.00) be allowed for the purchase of ties. The road is 

especially deficient in the matter of side tracks and there are 
no rails on hand to be used therefor; much of the iron south of 
Attica having been in the track for many years is badly worn and 
should be replaced with new rails and the old rails used in length- 
ening out the present and putting in where necessary new side 
tracks, and for the purchase of new rails the sum of fifteen thousand 
dollars (15,000.00) is necessary ; and for the purpose of these vari- 
ous repairs the petitioner believes to be not aaly economical, but 
that it is necessary to purchase a new steam shovel and plow, as 
the use of these will save their cost in what would otherwise be 
used in payment of labor ; also a new pile driver, which is necessary 
to drive the piles required in repairing the bridges, and is always 

a necessary tool for emergencies, which will probably 
95n cost in the neighborhood of twelve thousand dollars 

($12,000.00). 

The railroad company has never had any repair shops and little 


ew 
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attention has been given to the repairing of the rolling-stock, so that 
the cars generally need overhauling and repairing, and for this pur- 
vose I estimate that it would cost abéut six thousand dollars 
($6,000.00). 

At some of the stations there are no depots, at others the depots 
are small, and at some the depots need repairing, and for the gen- 
eral improvement of depot facilities there should be appropriated 
about five thousand dollars ($5,000.00). 

And for the purchase of wheels, axles, and light machinery and 
supplies, the sum of five thousand dollars ($5,000.00), making a 
total expenditure of one hundred and twenty thousand and six 

hundred dollars (3120,600.00.) The expenditure of this — 
950 of money for the purposes indicated are, as your receiver be- 
—lieves, necessary not only for the present safe and economical 
operation of the road, but would be desirable for its permanent im- 
provement, and he therefore asks the court for a consideration of 
these necessities of the road and for an order authorizing him to 
borrow this said sum of money for said expenditures, upon such 
terms as the court may direct, and to issue therefor receiver's cer- 
tificates for the purpose of carrving out the improvements in ac- 
cordance with the foregoing suggestions. 

Your receiver would further suggest that the present is a peculiarly 
proper and advantageous time to-purchase the material, supplies, 
and equipments above named, as the prices thereof are now very 
low—much lower than they are likely to be in the future. 
GEORGE ©. KIMBALL, Receiver. 


Yop Ard afterwards, to wit, at the May term of said court, on 

the 29th day of April, 1885, before the Honorable William 
A. Woods, ;udge as aforesaid, the following further proceedings in 
the above-entitled cause were had, to wit: 


You This day comes on to be heard the petition of the receiver, 
No. 1, in regard to issuing receiver's certificates and boerrow- 
Ing moueysthereon; and it appearing tothe court from the accounts 
of said receiver and lis predecessors, Plalip B. Shumway and Wil- 
lam Foster, tiled with his petition, that there are considerable sums 
of money due for labor, supplies, materials, and other operating ex- 
penses of the said rallway since the appointment of sar! Shumway 
as receiver by the Jasper circuit court of, the State of Indiana, and 
the said receiver having no funds with which to pay said indebted. 
ness, and it appearing to the satisfaction of the court that said in- 
debtedness cught to be paid: : 
Now, therefore, in view of the above points and ino pursuance of 
the prayer of the petition this dav filed before me by the said 
%5r receiver, George C. Kimball, heretofore appointed by the court 
as receiver, to control, manage, and operate the Chicago and 
Great Southern Railway Company, the said receiver is hereby au- 
thorized and directed to borrow, on the terns and rate of interest 
set out in the following form and debenture, not exceeding thirty 
thousand dollars, to be used in paying the indebtedness of the re- 
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ceiverships herein, and to issue to the person or persons advancing 
such sum, or any or parts thereof, certificates, signed by him;-express- 
ing the amounts so advahced and the terms upon which the same 
may be advanced, which. certificates may be in form as follows, to 
wit: 


No. s——. 


The Chicago and Great Southern Railway Company, George C. 
Kimball, receiver. 


OFFICE OF THE RECEIVER, 
ATTICA, INDIANA, 


—, 1885. 
95s One vear after date, unless sooner paid, I, George C. Kim- 
ball, as receiver of the Chicago and Great Southern Railway 
Company, under and by virtue of authority vested in me by the 
circuit court of the United States for the district of Indiana, prom- 
ise to pay ,or order, dollars, with interest at the rate of 
six per cent. per annum, this obligation to operate with such other 


debentures as may be hereafter ordered by this court as a first lien 


on all the railroad of said company lying between Fair Oaks and 
Yeddo, in the State of Indiana, and its earnings, income, and 
profits, after deducting operating expenses, costs of needed repairs, 
and other expenses of the receivership, this obligation being one of 
a series authorized to be issued by said order, not exceeding thirty 
thousand dollars. 


. Receiver. 


Dt The indebtedness evidenced by said certificates is hereby 
made a first and best lien on all of said railroad lying be- 
tween Fair Oaks and Yeddo, in the State of Indiana, superior to all 
other claims whatsoever. 
4, 29th, 1885. ' 


M5 And afterwards, to wit, at the May term of said court, on 

the 6th day of May, 1885, before the Honorable William <A. 
Woods, judge as aforesaid, the following further proceedings were 
hed in the above-entitled cause, to wit: 


Come now the parties by counsel and file herein the following 
stipulation, to wit: . 


It is hereby agreed by and between the parties that the Cleveland 
Rolling Mill Company, a citizen of Cleveland, State of Ohio; Wirt 
D. Walker, a citizen of Chicago, Ilinois; H. B. Scutt & Company, 
Oliver Bros. & Phillips (Limited), citizens of Pittsburgh, State of Pa., 
and Charles Fitzsimmons and Charles J. Connell, citizens of Chicago, 
[inots, may be made parties defendant in the above-entitled cause : 
and upon their being made parties Col. John S. Cooper and Straight, 
Wiley & Carter agree to enter their formal appearance as attorneys 
for all of said parties, waiving the issuing and = service of process, 
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and will answer for all of said parties when so made defendants 
under the rule and order of the court. 
JOHN S. COOPER anv 
STRAIGHT, WILEY & CARTER, 
Attorneys for Cleveland Rolling Mill Co. et al. 
McDONALD, BUTLER & MASON, 
Sol’s for Porter. 


And it is thereupon ordered by the court that the parties men- 


— tioned in the above stipulation be, and they are hereby, made par- 
ties defendant in the above-entitled cause, and are ruled to answer 


herein by the 15th inst. 


97 And afterwards, to wit, at the May term of said court, on 

the 28th day of May, 1885, before the Honorable William A. 
Woods, judge as aforesaid, the following further proceedings were 
had in the above-entitled cause, to wit: 


_ Comes now the defendant, The Chicago & Great Southern Railway 
Company, by Henry A. Gardner, its solicitor, and files its answer 
herein in the words following, to wit: 

98 The separate answer of the Chicago & Great Southern Rail- 


way Company, one of the defendants, to the bill of com- 
plaint of Henry H. Porter, complainant. 


a 


This defendant, now and at all times hereafter, saving and reserv- 
ing to itself all benefit and advantage of exception and otherwise 
| that can or mav be had or taken to the many errors, uncertainties, 
and other imperfections in said bill of complaint contained, for an- 
swer thereto or unto so much and such parts thereof as it is advised 

it is necessary or material for for it to answer, answering, says : 
That it admits that Henry H. Porter is a citizen of the State of 
Ilinois and a resident of Cook county, in said State, and that all 
the defendants to said bill of complaint are citizens of the State of 

Indiana. : 

This defendant, further answering, save that it admits that on the 
| first day of November, 1881, it was the owner of and engaged in 
yi constructing and operating a line of railroad from Fair Oaks, in 
: Indiana, to the city of Brazil, in Clay county, Indiana, and 
ot) that on said first day of November, 1881, it dulv executed 
and delivered to John C. New, of Indianapolis, Indiana, as 
trustee, a trust deed or mortgage bearing date the said first dav of 
) November, A. D. 1881, by which it conveyed to said trustee its line 
of railroad, constructed and in course of construction, being the line 
of railroad described, together with all and singular its right of 
wav, road-bed, tracks, depot, grounds, stations, buildings, and all its 
property constituting aa forming a part of said line of railroad; 
also its engines, cars,and machinery, as by reference to said Exhibit 
A of complainant's bill will more fully and at large appear, to secure 
an issue of two million dollars of its bonds, also described in said 
Exhibit A of complainant's bill, said bonds being payable to the 
order of John C. New and certified to by him as trustee; that by 
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® 
said trust deed the said bonds became and have since continued to 
be a first and paramount lien on all the property described in said 
trust deed. 
And this defendant, further answering, says that it admits 
100 ~=that in the month of March, 1883, it acquired by consolida- 
tion the railroad property, franchises, rights of way, equip- 
ments, &c., of the Chicago & Block Ccal Railroad Company, a line 
of railroad about twenty miles in length, extending from Attica to 
Yeddo, in Fountain county, and that thereafter, on April 9th, 1883, 
this defendant, to further secure said bonds, executed and delivered 
to said John C. New, as trustee, a supplemental trust deed, of which 
Exhibit B of complainant’s bill is a copy, conveying all of said 
property it acquired from said Chicago & Block Coal Railroad 
Cumpany, to be held by him as further security for the payment of 
said two roillion dollars of bonds, as above mentioned, which said 
trust deed became thereby, and has ever since continued to be, a 
first lien upon said property. 

This defendant, further answering, says that it admits that after 

the execution and delivery of said trust deeds to said John C. New, 
as trustee, it issued and negotiated for a good and valuable 
101 ~—sconsideration $1,200,000 of said bonds, and the said bonds 
were delivered to the purchaser thereof. 

This defendant, further answering, says that it admits that the 
said Henry H. Porter is the holder and owner of all of said 1,200 
bonds and the coupons belonging thereto, and that the coupons ma- 
turing on July Ist, 1882, January Ist, 1883, July Ist, 1883, January 
Ist, 1884, July Ist, 1884, and January Ist, 1885, are all past due and 
unpaid, and that this defendant has no money or property with 
which to pay said past-due coupons. 

This defendant, further answering, says that it admits that said 
Henry H. Porter, being the owner and holder of said bonds and 
coupons, did in January, 1885, demand, in writing, of said John C. 
New, trustee, that he should proceed to execute the trust of said two 
trust deeds so executed and delivered to him as aforesaid, substan- 
tially asset forth in complainant's bill of complaint,and that said New 

did commence suit to foreclose said trust deeds and sell said 
102. property, but subsequently dismissed his bill and refused ab- 

solutely to protect the rights of said Porter as the holder of 
said bonds and coupons, or to have said security In any way applied 
to the payment thereof, and has absolutely refused to take any steps 
toward the protection of said Porter. 

And this defendant, further answering, says that the property cov- 
ered by said mortgages is in an unfivished condition, the railroad 
unballasted and in its present condition incapable of paying the ex- 
pense of operating the same, and that it is inadequate security to 
pay the amount of said $1,200,000 of bonds, and that this defendant 
Is Insolvent and has no other property or assets of any kind other 
than the property covered by said mortgages. 

Thisdefendant, furtheranswering, says that it admits that it is pro- 
vided in said trust deed first mentioned that if the coupons or in- 
terest Warrants upon sail bonds shall be six months in arrears it 
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shall be lawful for said John C. New, trustee, upon written 
103 sr request from the holders of a majority in amount of said bonds 
at that time outstanding, and upon receiving satisfactory in- 
demnity, to cause all and singular the premises, railway appurte- 
, nances, equipments, and franchises conveyed by said trust deed to be 
- 2 sold as an entirety at public auction to the highest and best bidder 
| at the city of Chicago, Illinois, upon giving sixty days’ notice of the 
time, place, and terms of sale by advertiseinent, as set forth in said 


: yO he | 
i “exhibit A, and that upon such sale said trustee should make, ex- 
: ecute, acknowledge, and deliver a good and sufficient deed, convey- 
» ing all said railroad property and franchises so sold to the purchaser 


or purchasers thereof. 

This defendant, further answering, says that it adinits that the said 

trustee had also the right under said trust deed, after six months’ de- 
fault in the payment of interest or principal of the bonds secured 
: by said trust deed, to institute legal proceedings in any court 
104 of competent jurisdiction to foreclose said trust deeds and to 
| rocure judicial sale of the property thereby conveyed. 
This defendant, further answering, says that it admits the default 
-  * Jn interest of said bonds as aforesaid, and admits that the said trus- 
tee, John C. New, has refused to take any steps to protect the rights 
| and interests of said complainant or to execute the authority and 
3 right given him under said trust déeds, and that a right of action 
has accrued to the complainant, Henry H. Porter,as the bolder and 
3 owner of the said $1,200,000 of bonds above mentioned, secured by 
said trust deeds for the enforcement of the trusts mentioned in the 
said trust deeds, and to cause the said property covered by said trust 
deeds to be sold and the proceeds thereof apphea in payment of this 
defendant’s indebtedness to him. 


| This defendant, further answering, savs that only twelve hundred 
| of said bonds have been issued or are outstanding against it, and 
that its entire indebtedness secured by said trust deeds 1s the 
) 105 amount due to said Porter, viz, twelve hundred thousand 
; dollars and the interest thereon as aforesaid to the amount of 
’ over $220,000. 
] This defendant, further answering, savs that it admits that said 
" Porter is entitled to a decree of foreclosure herein, and hereby assents 
f to and authorizes this court to enter a decree herein in favor of said 
d Porter for ihe amount so as aforesaid due to him and for a sale of 
3 the property mentioned and described in said two trust deeds, and 

to pay him the said amount. 
- This defendant, further answering, says that there is no other mat- 
d ; ter or thing in said compiainant’s bill of complaint contamed ma- 
x- ; terial or necessary for it to make answer unto and not herein and 
to hereby well and sufficiently answered; all of which matters and 
nt : things this defendant is ready and willing to aver, maintain, and 
er prove, as this honorabie court shall direct. 

THE CHICAGO & GREAT SOUTHERN 

O- i A I LW A Y, 


By EDWARD F. LAWRENCE, Pres't. 
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County of Cook, °° = 
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| Edward F. Lawrence, being duly sworn, on oath says that he has’ 

| read the above answer subscribed by the Chicago & Great Southern 
Railroad Company and knows the contents thereof, and that the 

same is true of his own knowledge except as to the natters which are 

therein stated to be on his information and belief, and as to those 
matters he believes them to be true. 

| EDWARD F. LAWRENCE. | 


Subscribed and sworn to before me this 27th day of May, A. D. 
1885. : 
[NOTARIAL SEAL. ] C. B. STANGE. 


107 And afterwards, to wit, at the May term of said court, on 
: the 15th day of June, 1885, before the Honorable Walter Q. 
| Gresham and the Honorable William A. Woods, judges as afore- 
| said, the following further proceedings were had in the above-enti- 
tled cause, to wit: 


Come now the defendants, The Cleveland Rolling Mill Company, 
Wirt D. Walker and others, by Mr. Wiley and Mr. Cooper, their 
solicitors, and, upon their motion, leave is hereby granted them to 
withdraw and amend their [joint] and several answer filed herein 
on the 19th day of May, 18So. 
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And afterwards, to wit, at the May ter: of said court, on the 24th 
day of June, 1885, before the Honorable William A. Woods, judge 
| us aforesaid, the following further proceedings were had in the 
abpve-entitled cause, to wit: 


Come now the Cleveland Rolling Mill Company and others, by 
counsel, and retile their joint and several answer as amended in the 
words following, to wit : 


10S The joint and several answer of the Cleveland Rolling Mill 
Company, a corporation organized and existing under the 
laws of the State of Ohio; Wirt D. Walker, of the State of Ili- 
| nois; Henry W. Oliver. Jr., David B. Oliver, James B. Oliver, ) 
: John Phillips, and James Smith, copartners doing business 
under the firm name and stvle of Oliver Bros. & Phillips, of the 
State of Pennsylvania; H. B.Seutt & Co. (Limited), a corporation 
organized and existing under the laws of the State of Pennsyi- 


vania, and Charles Fitzsiinmons and Charles J. Conneil, partners, 7 
1} doing business under the firm name and style of Fitzsimmons & 

Connell, defendants, to the bill of complaint of Henrv H. Porter, 

complainant. ¥ 


These defendants, now and at all times hereafter saving and _ re- 
serving to themselves whatever of benefit or advantage that can or 
may be had or taken to the many errors, uncertainties, or 1mperfec- 
tions in the sail bill of complaint, fir answer thereunto, or to so 
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much thereof as these defendants are advised it is material for them 
to make answer unto, answering, sav: They admit that the said 
Henry H. Porter, complainant, has possession and is the holder of 
the bonds of said railway cotapany mentioned in-said bill of 
109 complaint, and also hold- the coupons representing the in- 
terest upon said bonds in his said bill of complaint men- 
tioned and set forth. _ 

These defendants, further answering, say as tollows, viz: This de- 
fendant, The Cleveland Rolling Mill Company, savs for itself that 
under and by virtue of a contract and agreement with the said Chi- 
cago & Great Southern Railway Company during the years 18S] 
and 1882 it furnished for the said railway company a large amount 
of iron rails for the building of said railroad, the last payment for 
which was and became due and owing this defendant, under vari- 
ous agreements with said railway company, after the first of July, 
1882, and for the amount of which indebtedness due and owing this 
defendant the said railway company was, on the 11th day of March, 
A. D. 1885, indebted to this defendant in the sum of $37,724.36, and 
for which amount this defendant recovered judgement against said 
railway company on the day and vear last aforesaid in a certain suit 
then pending in the cireuit court of Newton county, in the State of 

Indiana, wherein this defendant was plaintiff and said rail- 
110 = =way company was defendant, and of which suit the said cir- 

cuit court of Newton county had jurisdiction, as well as of the 
said defendant railway company, and which said judgement was and 
isa lien on the railway of said defendant railway company as de- 
fendant in said bill of complaint. 

And the said defendant, Wirt D. Walker, savs that on the 18th 
dav of November, 1SS4, in this honorable court, he recovered judge- 
ment against said railway company, defendant, for material fur- 
nished after the first of July, 1852, for the building and equipment 
of said railroad of said defendant railway company, which judge- 
ment was for the sum of $2,835.53, together with the costs of said 
suit. 

And the said defendants, Henry W. Oliver, Jr, David B. Oliver, 
James B. Oliver, John Phillips, and James Smith, copartners as afore- 
said under the firm name and style of Oliver Bros. & Phillips, for 
answer to said bill of complaint, answering, say © That on the 20th 
day of February, 1885, said last-mentioned defendants recovered a 
judgement against said railway company for 8710.24 in the circuit 

court of Benton county, Indiana, and their costs of such suit, 
111) =o and that of the said defendant railway company the «aid last- 

mentioned circuit court had jurisdiction; that said judge- 
ment was recovered for materials furnished to said railway company 
after the month of July, A. D. 1882, which materials were used in 
the construction of said railroad, and which said judgement was and 
isa lien on said railway property. 

And the said defendant, H. B. Scutt & Co. (Limited), for answer to 
said bill of complaint, answering, says that subsequent to the month 
of July, 1SS2, the said railway company, defendant, became indebted 
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to thisdefendant in a largesum of money for the materialsfurnished 
and used in the building of said railroad; that on the 20th day of 
February, 1885, this defendant recovered a judgement against said 
rulway company ina suit then and there pending in the Benton 
county circuit court of Indiana for the sum of $1,148.53 and costs, 
of which suit and of the said defendant the said Benton county cir- 
cuit court then and there had jurisdiction, and which said jJudge- 
ment was and is a lien upon said railway property. 
And these defendants, Charles Fitzsimmons and Charles J. 
112.) Connell,as partners under the firm name of Fitzsimmons & Con- 
nell, for answer to said bill of complaint, say that subsequent 
to the month of July, 1882, they furnished material in the construe- 
tion of the railway of said defendant railway company to a large 
amount, and that on the second day of April, 1885, in the cireuit 
court of Jasper county. Indiana, in a suit in which these defendants 
were plaintiffs and said railway company was defendant, these de- 
fendants recovered a judgement against said railway company for 
the sum of $2,452.36 and costs against railway company, which said 
judgement was and is a lien upon said railway property. 

And all the defendants in this answer, further answering, sav that 
each and every of the judgements recovered by them respectively 
against said railway company are still valid and subsisting judge- 
ments against said railway company, and that the said judgements 
have not in any way been paid or satisfied, and that the same are 
now in full foree and etfect as liens against the properiv of said rail- 
Way property. 

And these defendants, further answering, say that the ma- 

L113) tertalsfurnished forthe building ofsaid railway by each of them 

respectively was furnished, and the indebtedness therefor be- 

came due to them, and each of them, respectively, after the default 

in the interest on the bonds of said railway company, as set torth 
and complained of by said complainant in his bill of complaint, 

And that after the first default in the interest complained of by 
said complainant in the bill of complaint, the said material was used 
In the construction of the sard railway by the said railway company, 
and tor the benetit and advantage of the said railway property. 

And these defendants are advised by their counsel, believe and 
charge the same to be true, that for the amounts respectively of 
their said claims against said railway company they are enutled to 
be paid out of the proceeds of the sale of suid railway property and 
out of the income thereof the amount due to them respeetively for 
such material so furnished, with legal interest thereon. | 

These defendants, further answering, sav that the said bonds and 
Interest coupons mentioned and reterred to tn said bill of complaint 
were executed and delivered under the following cireumstances, 

Viz: 
Ll That on or about the Isth day of Mareh, 1582. one Henry 
Ccawtord having become the owner of a majority of the stock 
of said railway company, and having precured to be elected 4s mem- 
bers of the board of directors of said railway company clerks and 
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employees of him, the said Crawford, persons who were under his 
control and subject to do his bidding, prepared a contract between 
him, the said Crawford, and the said railway company, under and 
by virtue of which the said bonds, together with the capital stock of 
said railway, company, were to be issued and delivered to him, the 
said Crawford; that said contract provided that the said Crawford 
should procure the right of way for — grade, bridge, construct, and 
equip the northern division of said railway company extending 
from a junction with the Louisville, New Albany and Chicago rail- 
way, about ten miles northwest of Rensselaer, or such point of june- 
tion as might be fixed upon by the parties, and thence southwardly 
through the counties of Jasper, Newton, Benton, Warren, Fountain, 
Park and Clay to Brazil, all inthe State of Indiana, and that the same 
should be done in accordance with the specifications con- 
115. tained in said contract; that the said Crawford should also 
erect the necessary depots, water-tanks, tool-houses, turn- 
tables, and stock-pens, and put in proper sidings, and should pur- 
chase, pay for, and place upon said road a sufficient number of 
engines and passenger and freight cars to enable it to do the busi- 
ness that might be offered to it; and also should erect alongside of 
said road a line of telegraph and have the same properly wired, and 
that the same should be entirely completed by June Ist, A.D. 1885, 
and that in consideration thereof he, the said Crawford, should re- 
ceive from the said railway company two million dollars of the full- 
paid non-assessable shares of the capital stock of said railway cont- 
panyv,and also two million dollars of its first-mortgage six per cent 
gold bonds, secured by a mortgage or deed of trust dated November 
Ist, 18S2, executed to John C. New as trustee, and that he, the said 
Crawford, should also receive from said railway company twe mill- 
ion dollars of its income bonds, bearing interest not to exceed seven 
per cent. per annum, payable annually out of the net earnings 
of the said northern division, and secured by a trust deed, 
116s with proper covenants, to such trastee, and that the said first 
mortgage and income bonds anid capital stock should be pur 
to the said Crawford as the work of construction from time to time 
should progress; and in and by its said contract certain other pro- 
Visions and agreements were made by and between said railway 
company and said Crawford, which will more particularly and fully 
appear upon an examination of said contract a copy of which 1s 
hereunto annexed and made a part hereof, marked “ Extibit A” 
These defendants, further answering, <av that the «aid contract 
was made, or pretended to be made, by and between the said Uraw- 
ford and the said railway company at a time when he, the said 
Crawford, had full and entire control over the said railway company, 
whose board of directors were mere clerks in the cmplov of the said 
Crawford, in his pay, under his direction, and entirely subject to do 
his bidding. And these defendants charge that the smd Crawford 
was at that time himself a director and officer of said railway com- 
pany. And these defendants are advised by their counsel, believe 
and charge the same to be trne, that the said contract, when 
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117. ~+executed, was fraudulent and void; that the same was, In 
effect, a contract or pretended contract made by the said 
Crawford to and with himself, he having at the time the contract 
was made the full control and direction of the said-railroad com- 
pany and its board of directors. 
These defendants, further answering, say that during all the time 
that the said railroad was being constructed the said Henry Craw- 
ford, the contractor in the building of said road, was the sole owner 


of a majority of the stock of said railroad company ; that all of the 


said bonds and interest coypons of the said complainants were de- 
livered to the said Crawford as the said railroad was being con- 
structed, at his instance and dictation not only as contractor, but as 
controlling the organization of said railroad company, and that each 
and every of the twelve hundred bends with the interest coupons be- 
longing thereto, sought to be foreclosed in this suit, were delivered 
to the said Crawford, or pretended to be delivered to him, by the 
said railway company, exactly when and where he, the said Craw- 

ford, directed the said railroad company through its board of 
118 = directors an officers to deliver the same; and that said con- 

tract and the delivery of the bonds thereunder were in effect 
and substance the case of a contract executed by the said Crawford 
to and with himself, and the consideration was paid to him by said 
railroad company acting under his sole and exclusive dictation and 
control as aforesaid; that the said contract was and ts, in a court of 
equity, fraudulent and void, and that the delivery of the said bonds 
sought to be foreclosed in this suit, and each delivery thereof was a 
fraudulent delivery of bonds by the said railroad company, or in 
the name of the said railroad company to the said Crawtord at his 
dictation and instance. 

These defendants, further answering, say that the said bonds thus 
delivered to the said Crawford under and by virtue of the said con- 
struction contract were by him hypothecated with the firm of Drexel, 
Morgan & Co.,a copartnership doinga banking business in the city and 
State of New York, and that the same were by the said Porter, com- 
plainant, purchased from said Drexel, Morgan & Co., under an 
agreement between said Porter and the said Drexel, Morgan & Co., 

the said Crawford, and the First National Bank of Chicago ; 
119 that before the said Drexel, Morgan & Co. received said 

bonds on hypotheeation or pledge thev investigated the said 
railroad and the contract between the said Crawford and the said 
raidroad company and knew all about the fraudulent character of 
the said contract—that is to sav, the said Drexel, Morgan & Co. 
knew that the said Crawford had eutire control and direction of the 
said board of directors of the said railroad company at the time the 
said contract was entered into and at the time the said bounds were 
delivered to him, the said Crawford, and the said Drexel, Morgan «& 
Co. not only took the said bonds in hypothecation, but also took and 
recelved an assignment of the said construction contract as collat- 
eral security for the payment of the money borrowed of the said 
Drexel, Morgan & Co. by the said Crawford with full knowledge of 
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the fraudulent character of said contract and of the delivery of said 
bonds. 

These defendants, further answering, say that said Porter, prior to 
acquiring the bonds and interest coupons for which he st fore- 
closure in this suit, inquired into and knew the facts and = cir- 

cumstances hereinabove set forth, namely, that the said Henry 
120) =Crawford, at the time the said construction contract was 

pretended to be entered into between him and the said rail- 
road company, had the full and entire control of the said railroad 
company; that he owned the majority of the stock thereof; that 
the directors and officers thereof were clerks and employees of him, 
the said Crawford, and subject to do his bidding, and that at the 
time the said bonds were delivered to the said Crawford, together 
with the interest coupons thereunto belonging, during the progress 
of the construction of said railroad, he, the said Crawford, had like 
control and domination over tue officers and directors of the said 
railroad company and was the owner and holder of a majority of 
the stock thereof. 

These defendants, further answering, say that they are advised by 
their counsel, believe, and charge the same to be true, that the said 
construction contract of the said Henry Crawford and the delivery 
of the bonds to him in accordance therewith, under the facts and 
circumstances hereinbefore set forth, were, and the same are, fraud- 
ulent and void as against these defendants, Judgement creditors of 

said railroad company, and that the said mortgage and bonds 
121 = secured thereby, together with interest coupons representing 

the interest due on said bonds, should, as against these de- 
fendants, be considered and treated by this court as a court of 
equity, subordinate to the rightful liens and claims of these defend- 
ants in the premises. 

These defendants, further answering, say that they are informed, 
believe, and so charge the facts to be, that before the said Henry HL. 
Porter, the complainant, consummated the purchase of the said 
bonds and interest coupons sought to be ‘foreclosed in this suit, he 
well knew the rightful claims of these defendants in the premises, 
together with claims other than those of these defendants, and that 
as between him and the said Henry Crawford it was provided in a 
contract in writing that the sum of one hundred thousand dollars 
or more should be retained by the said Porter and set apart with 
which to pay ali liens against the said railroad property, which 
should be established paramount to the lien of the said mortgage, 
to the said John C. New, trustee, and that the said Porter, when he 

purchased the said bonds and interest coupons, and when bh: 
1220) made the said agreement for the purchase thereof, well knew 

the rightful claims of these defendants in) the premises and 
eought to protect his mortgage security by making provision for 
the payment of these defendants’ claims and other claims that 
might be established against said railroad property as prior to the 
said mortgage. 
These defendants, further answering, say that the <aid Porter did 
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retain and still has retained and now has the sum of one hundred 
thousand dollars or more in his hands as a trust fund for the 
purpose of paying these defendants in case they shall establish a 
lien ahead of said mortgage, and that the same was a part of the 
consideration which the said Porter agreed to pay for the said bonds 
bought by him from the said Drexel, Morgan & Co. in accordance 
with the agreement between him, the said Porter, the said First Na- 
tional Bank of Chicago, and said Crawford and said Drexel, Morgan 
& Co. 3 
These defendants, further answering, say that they are informed, 
believe, and charge the facts to be, that by virtue of the agreement 
between the said Drexel, Morgan & Co., the said First National 
Bank of Chicago, said Henry Crawford, and said Henry H Porter 
that of the said sum of one hundred. thousand dollars or 
123 = more which the said Crawford shall not be required to pay 
for claims established as prior liens to the said mortgage the 
said Porter is obligated and bound to pay any such surplus to the 
said Henry Crawford. | 
And these defendants, further answering, say that they are in- 
formed, believe, and so charge the facts to be, that when the said 
Henry H. Porter was negotiating for the purchase of the said bonds 
and interest coupons sought to be foreclosed in this suit he knew 
and was advised by the creditors of said railway company that there 
was a large sum of money due and owing to them for work and 
labor done and supplies and material furnished in the construction 
of said railroad and that his dealings in the premises were with the 
said Henry Crawford, and in order to protect himself, the said 
Porter, and to protect the mortgage security the said sum of one 
hundred thousand dollars or more was set apart as a trust fund out 
of which to pay the rightful claims of these defendants and other 
creditors of this defendant railroad company who had furnished 
supplies and materials or done labor in the construction of 
124 said road in case, after litigation, the said claims could not 
be defeated as liens prior to the lien of the said mortgage 
securing the bonds held by the said Porter, and that the effort and 
attempt now made by the said Porter is being made and attempted 
in the interest of the said Henry Crawford to save as much for him, 
the said Crawford, out of the said hundred thousand dollars as can 
be made and saved in the sole and exclusive interest of the said 
Henry Crawford, the contractor of said railroad company, unde, 
the said fraudulent contract hereinabove mentioned and set forth 
and a copy of which is attached to this answer, as aforesaid. 
And as to all other matters and things in the said bill of com- 
plaint contained not herein specifically answered these defendants 
deny the allegations contained in said bill of complaint and require 
from the said complainant specitic and certain proot thereof. 


And these defendants, having answered the said bill of complaint 
as fully and particularly as they are advised it is material or neces- 
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sary for them to answer, beg to be hence dismissed, with their rea- 
sonable costs in this behalf most — sustained. 

CLEVELAND ROLLING MILL CO., 
WIRT D. WALKER, 
OLIVER BROs. & PHILLIPS, 
H. B. SCOTT & CO., 
FITZSIMMONS & CONNELL, 

By JOHN S. COOPER & STRAIGHT, 
WILLY & CARTER, 

| Their Solicitors. 

JOHN S. COOPER, Of Counsel. 
HARRIS & CALKINS, Of Counsel. 


125 Exnisir A. 


This agreement, made this 18th day of March, A. D. 1882, between 
Henry Crawford, of Chicago, Illinois, the party of the first part, and 
the “ Chicago & Great Southern Railway Company,” a corporation 
organized under the laws of the State of Indiana, the party of the 
second part, witnesseth : 

That for and in consideration of the payments and covenants of 
the party of the second part, as hereinafter set forth, the party of 
the first part hereby agrees to proture the right of way for aud fully 
grade, bridge, construct, and equip the northern division of the 
railway of the party of the second part, extending from a junction 
with the Louisville, New Albany & Chicago railway about ten miles 
northwest of Rensselaer, or such point of Junction as may be fixed 
on by the parties, and thence southwardly through the counties of 
Jasper, Newton, Benton, Warren, Fountain, Parke, and Clay to 
Brazil, Indiana, in accordance with the terms and specifications 
hereinafter set out—that is to say, the said party of the first part 
agrees— , : 

First. To procurea complete right of way of sufficient width 
126 = over and upon the said entire route for the line of railway, 

and also sufficient and suitable grounds for sidings, depots, 
switch-yards, turn-tables, water-tanks, and other appendages ordi- 
narily needed by a railway for its proper operation. | 

Second. That he will also in a proper and workmanlike manner 
grade and bridge the said railroad, lay down thereupon two thou- 
sand and six hundred and forty ties to the mile, either of oak, cedar, 
hemlock, or other proper wood, and lay down thereupon either iron 
or steel rails, to be not less than fifty-two pounds to the lineal yard, 
and securely fasten the same by fish-plates, four boits to each joint, 
and thoroughly spike down the rails over the entire length of line, 
and will also procure and put down all of the necessary crossing- 
frogs, turnouts, switch-stands, and appurtenances necessary to com- 
plete the line ready for business, » such graduations, bridgings, 
track-laving, ties, and rails to be ou! | -ood quality and construe- 
tion, and the whole work to be done) « workmanlike and proper 
manner, and the read to be surfaced with a smooth and proper sur- 
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face, and all necessary and proper road crossings, bridges, and cattle 
guards to be placed along the line. = 
127 Third. The party of the first part will also erect all such 
necessary depots, water-tanks, tool-houses, turn-tables, and 
stock-pens as may be necessary and proper for the handling of such . 
business as}may be offered to the said line on its completion, and he 
will also put in proper sidings at convenient points so as to enable 
the business of the line to be handled with economy and despatch ; 
said party of the first — agrees also to purchase, pay for, and place 
upon the road a sufficient amount of engines and passenger and 
freight cars as to enable it to handle with reasonable promptness all 
the business that may be offered to it at such time as it is completed 
and opened for business, being such an amount of equipment as Js 
usually placed upon roads of similar character upon completion. 

Fourth. He will also erect upon the right of way, alongside of the 
road, a line of telegraph and procure the same to be properly. wired 
and have an amount of instruments and batteries placed at proper 
stations on the road so as to afford proper facilities for the handling 

of trains and traftic over the road. 
128 The party of the first part agrees that the said work herein 

agreed to be done shall be begun with promptness and prose- 
cuted with such diligence that the same shall be entirely completed 
by June Ist, A. D. 1882; provided, however. if, by reason of injunc- 
tions or bad weather, floods, 6r unforeseen circumstances or the 
failure of contractors, the work of construction shall be delayed or 
temporarily prevented, then the party of the first part shall have 
the above contract time of completion sufficiently extended to meet 
and equalize anv such unexpected delays. 

In consideration of the premises above on the part of the party of 
the first part the said party of the second part hereby agrees as com- 
pensation and payment, and as an agreed price for such grading, 
bridging, labor, materials, right of way, and equipment as aforesaid 
to pay the said party of the first part— 

iret. All donations of stock, right of way, land, labor, material, 
or money that have been heretofore or may hereafter be at any 
time acquired by the party of the second part for its use or benefit. 

Second. Also, to pay and deliver to the party of the first 
129 ~~ part two million dollars of the full-paid non-assessable shares 
of the capital stock of the party of the second part. 

Third. Also, to pay and deliver to the party of the first part the 
issue of two million dollars of its first-mortgage six per cent. gold 
bonds which are secured by the mortgage or trust deed dated No- 
vember Ist, 1882, and executed to John C. New. 

Fourth. Also, to pay and deliver to the party of the first part two 
million dollars of the income bonds of the party of the second part, 
which bonds shall bear not to exceed seven per cent. interest, paya- 
ble annuelly, and which interest shall be payable exclusively out of 
the net earnings of said northern division after payment of the in- 
terest on its first-mortgage bonds, Operating expenses, taxes, and 
proper renewals and repairs, but said interest shall be non-cumula- 
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tive; such bonds to be secured by a trust deed, with proper cove- 
nants, to such trustees as may be agreed on between the parties. 

It is further agreed that the payment of such stock, first-mortgage, 
and income bonds are to be made to the party of the first part in 
proportion as the work of construction from time to time progresses, 

and the said party of the tirst part shall have the absolute 
130 right to demand and receive the full amount of fifteen thou- 

sand dollars in stock and the same amount of first-mortgage 
bonds, and the same amount in income bonds for each and every 
mile of main track as fast as laid, and for all equipment as fast as 
placed on the road, the party of the first part shall have the right 
to demand and receive the first-mortgage bonds aforesaid at the 
rate of sixty-six cents on the dollar, to equal the full appraised value 
of such equipment, as fixed by the engineer of the party of the 
second part, and also the same amount of income bonds and stock. 

On the completion of the road or termination of this contract the 
wee of first part shall have the right to demand and receive any 
valance of stock and bonds that may remain at such time still un- 
delivered tothem out of total contract price. It is further agreed that 
the said party of the first part is to have the full possession and con- 
trol of each and every part of said line of railroad and equipment 
and property and receive and appropriate as his own all and singular 
the income and revenues of said railroad until the entire and full 
completion of the road or the termination of this contract, but such 
operation shall be at the risk & cost of the party of the first 

part. 
131 It is further agreed that the party of the second part shall 

from time to time on demand, and for the accommodation of 
the party of the first part, execute and deliver to the party of 
the first part its promissory notes or acceptances to enable hin to 
negotiate loans for the work of construction, or to evidence the pur- 
chase of inaterial, right of way. equipment, or to pay for labor to 
be used in the work, but said notes or acceptances are always on tma- 
turity or renewal to be fully paid by the party of the first part and 
the railway company forever protected and saved harmless there- 
from. 

It is further agreed that if said company, before the completion of 
said northern division, decides to extend its line southerly om Bra- 
zil, that in that cave said party of the first part shall have the right 
to construct and equip such extension, and shall receive the same 
amount and character of payment and compensation as is herein- 
before set out for each mile, viz., twenty thousand dollars in full- 
paid stock for each mile of main track, twenty thousand dollars per 

mile in first mortgage six per cent. bonds, and twenty thousand 
132 = dollars per mile in income bonds and all the donations that 

the said party of the second part nay procure upon the said 
southern division. | 

It is further agreed that if the said party of the first part, at his 
expense, procures the consolidation of the party of the first part with 
the Chicago and Block Coal Railroad Company, so as to thereby ac- 
quire among other property the completed railway of the said 
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named corporation extending southerly from Attica, that thereupon 
the party of the first part shall be allowed and paid upon the main 
line mileage of said constructed road so acquired the same amount of 
stock and first-mortgage and income bonds and donations as though 
the said railroad so acquired had been actually constructed by the 
party of the first part under the terms of this contract. 

If at any time during the progress of the work the party of the 
first part shall be unable to make the first-mortgage bonds thereby 
agreed to be paid as part compensation atsuch price as will net him 
seventy-five cents on the dollar, then the party of the first part shall 
be entitled at his option to stop all further work under this agree- 

ment and declare the same to be terminated, and demand 
133 and receive from the party of the second part full payment 

and settlement in stock, bonds, and donations for all work 
and labor done and material, equipment, or right of way furnished 
up to such notice and termination of this contract, such payments 
to be for the full contract price per mile. 

In witness whereof the party of the first part hath hereto set his 
hand and seal and the party of the second part has hereto set the 
signature of its president and aflixed its corporate seal, attested by 
Its secretary, the day and vear first above stated. 

(Signed) HENRY CRAWFORD. om 
CHICAGO & GREAT SOUTHERN 

RAILWAY COMPANY, 

By WM. A. STARIN, President. 


Attest: H. CRAWFORD, Jr., Secretary. 


STATE OF ILLINOIS, |. 
County of Cook, jy - 


William G. MeMillan, being tirst duly sworn, deposes and says he 
Ix the agent and attorney for the Cleveland Rolling Mill Company, 
one of the defendants mentioned in the foregoing answer: that he 
has read the answer hereto set forth and knows the contents thereof, 
and that as to the facts therein stated he knows the same to be true, 
wud as to the matters and things set forth as being on informa- 
tion and belief he believes them to be true. 


WILLIAM G. McMILLAN. 


Subscribed and sworn to before me this 22nd day of June, A. D. 
Ldd0. | 
[SEAL. ] WILLIAM GARNETT, Jr., 
Notary Public. 


134 And afterwards, to wit, at the May term of said court, on 

the dth day of August, 1885, before the Honorable William 

A. Woods, Judge as atoresaid, the following further proceedings in 
the above-entitied cause were liad, to wit: 

Comes now Jaines MeCaiment, Volnev Q. Irwin, Smith Bridge Co., 

James Carnahan, John Hack, James E. Hale, Coburn, Jones & Co., 

and Philip Martin, by Straight, Wiley & Carter, John 8. Cooper, and 
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Harris & Calkins, their solicitors, and amend their cross-bill and re- 
tile the same in the words following, to wit: 


135 The joint and several cross-bill of and on behalf of the cred- 
itors and lien-holders of the Chicago & Great Southern Rail- 


_ way Company, humbiy complaining, showeth unto your honors — 


James MeCalmet, Volney Q. [rwin, James Carnahan; John Hack 
and James E. Hale, persons doing business under the firm name of 
Hack & Hale; The Cleveland Rolling Mill Company; Henry Co- 
burn, Smith, Jones, a firm doing business nnder the name 
of Coburn, Jones & Co., plaintiffs, and Philip Martin, assignee of 
labor claims, who bring this cross-bill on behalf of themselves and 
all other creditors, lien-holders, tax-payers of and stock holders in the 
suid Chicago & Great Southern Railway © ‘ompany | against said rail- 
way company and Henry A. Porter — Jobn C. New, trustee, and sav : 

That heretofore, to wit, on the Sth dav of March, 1880, a railroad 
company was incorporated under the laws of the State of Indiana, 
under the name of the Indiana & Chicago Railroad Company, for 
the purpose of constructing and operating a railroad company in 
said State through the counties of Jasper, Benton, Warre n, Fountain 
Parke, and Clay for the purpose of providing a railway and ontlet 
from the coal-tields of Indiana into the city of Chicago and other 
points. 


That afterwards, to wit,dn the 14th dav of Juiv, 188], the 

156) name of said company was changed in pursuance of the laws 
of satd State to that of the Chieago & Great Southern Railway 
Company, one of said defendants. 

That prior to the 18th day of March, IS82, but a few shares of the 

‘apital stock In said corporation had, been issued, and that of nid 
stock one Henry Crawford had become and then was the owner of a 
majority thereof,and by virtue of such ownership controlled the sae 
defendant railway company. 

That shortly thereafter, to wit, on the. — dav of ——, ISS2, he 
elected the following persons to be directors of said « (OM PANY, te wit 
William <A. Starin, Henry Crawiord, Jr. J.D Lyon, ©. L. Worden, 
D. H. Conklin, Geo. W. MeDonald, and Fred. Laey, being seven of 
the nine directors authorized by said railway company to form its 
beard, which seven persons are and were his friends, kindred, em- 
plovees, and servants, and who constituted a ruling majority of the 
board of directors, and were all and each of them under his personal 
eoutrol and domination so far as their offieral actions as directors 
Was eoneerned, and who before and at the time of their election and 
qualification promised and agreed with said Crawford that they 

would obev and carry ont his wishes and directions in all 
137) things whatsoever in the arrangement of said railroad. 

And therenpon the eaid Crawford cansed said hoard of drrect- 
ors to elect his employe- and servant, Wilham A. Starin, president of 
«aid beard, and his son, Henry Crawford, Jr. treasurer thereof, 
and hye kept and retainer! aad De rsons ‘directors and othicers He Ba afore- 
said from thence ontil the iseuanee of the stock anid bands, ax here- 
inafter set ont. 
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That prior to the 18th day of March, 1882, no work had been 
done upon said line by said railroad company of any value, and no 
stock had been subscribed and paid for and issued save a few shares 
for the purpose of keeping said corporation intact and enabling its 
board of directory to each hold one share, in order to qualify them 
for their several offices, and a few other shares to said Henry Craw-. 
ford, to enable him to hold a majority of the stock and thereby 
dominate and control the franchises and operations of said com- 

any. . 

That on the 18th day of March, 1882, the said Henry Crawford, 
being then a stockholder and the chief stockholder of said corpora- 
tion, and thereby dominating the said corporations therewith and 

through his said board of directors and officers as aforesaid, 
1373 prepared and caused said railway company, through his said 

board of directors, named, chosen, and pledged as aforesaid, 
to enter into a construction contract with him, whereby he caused 
said railway company to agree with him that he should build said 
railroad, as the contractor, from Fair Oaks, in the county of Jasper, 
that being the point chosen where said railroad should begin, to 
connect with the Louisville, New Albany & Chicago railroad, 
squtherly through the counties aforesaid to Brazil, Indiana. 

By said contract said Crawford proposed to procure for said com- 
pany the right of way between said points; grade, bridge, tie, and 
Iron the railroad with iron or steel, with proper turnouts, switches, 
‘attle guards, and the like; erect all necessary shops, water tanks, 
tool houses, turn-tables, stock-pens, and the like necessary ; equip 
said line with a sufficient number of engines and cars and other 
rolling-stock to enable said company to transact the business thereof, 
being an amount of equipments the same as is usually placed upon 
railroads having and doing similar business, said business contem-_ 

plated being that of a large carrier of coal and produce and 
138 also a passenger carrier; also to construct a telegraph line 

along said railroad and establish and supply proper stations 
and telegraph offices sufficient for the safe and efficient operation of 
the railroad. 

in consideration whereof, by said contract, he caused the company 
to agree to pay him therefor all donations of stock, right of wavy, 
land, labor, material, and money that had been or thereafter might 
be acquired by the said company; also to pay him two million dollars 
of the fully-paid non-assessible shares of the capital stock of the 
company, that being the entire amount authorized by the articles 
of incorporation ; also to pay him two million dollars of its  first- 
mortgage six per cent. gold bonds; also to pay him two million 
dollars of its income bonds, those being the entire amounts of bonds 
authorized by said corporation to be issued upon its property, said 
bonds to be secured by a trust deed or mortgage by the company, 
made or to be made to the defendant, John C. New, in trust, in 
manner and form as is usual in the creation of railway securities. 
A copy of said contract is now exhibited herewith, marked “ Ex- 
hibit A.” 

And said Crawford, in) pursuance of said contract by him 
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139 made, prepared and caused to be accepted and adopted as 

aforesaid, further provided that he should have the posses- 
sion and control of said railway company during its construction, 
and receive all the income and earnings of any and every kind 
until it was turned over to the company, and in order that he might 
raise money to be used in its construction he further caused the 
company, by the contract aforesaid, to agree that it should on his 
demand and for his accommodation execute and deliver to him its 
promissory notes and acceptances, which he should use in negoti- 
ating loans upon its credit, or he might use the same in the pur- 
chase of materials, labor, equipments, and the like to any amount 
he might think necessary. 

And these plaintiffs show to the court that after the making of 
suid contract the construction of said railway was begun, and as it 
progressed a very large amount of the labor, material, and supplies 
used therein and thereupon were purchased and obtained’ in the 
name of and upon the credit of the said railway company. The 
only part of said railroad ever constructed was the portion Iving 
between Fair Oaks and Attica, a distance of about fifty miles. 

And they are informed and believe, and therefore cbharge 
140 ~~‘ the fact to be, that said railroad was not built in accordance 
with the terms and provisions of said contract; that the ma- 
terial used in the construction was inferiur; that the work was 
slighted ; that the rails were not steel, but iron ; that less than three 
miles of sidings in all were made; that the buildings were few and 
poorly constructed, and that, in short, the honest and reasonable 
cost. and expense of constructing said line of railroad between Fair 
Oaks and Attica, exclusive of a bridge over Big Pine creek and 
another over the Wabash river, did not exceed the sum of five 
thousand dollars per mile, and was not worth any amount in excess 
of that sum. | 

That in the construction of said railroad by said Crawford the 
suid railroad company became indebted for Jabor, materials, and 
supplies in a large amount, exceeding in the aggregate over one 
hundred and fifty thousand dollars, which indebtedness the said 
Crawford refused to pay, and which is still unpaid. 

That these plaintiffs, James MeCalmont, Volney Q. Irwin, did 
work in grading said railroad under contracts with it, and he, the 

said McCalmont, on the — day of Jinthe Warren circuit 
141 = court, recovered a judgement for &— and enforcement of a 
contractor's lien. 

The iron used upon said railroad was purchased of the Cleveland 
Rolling Mill Company, and the said Crawford neglected and refused 
to pay therefor; it, said Rolling Mill Company, on the 11th day of 
March, 1885, recovered a judgement against said railroad company, 
in the Newton circuit court, for the sum of $37,724.56, which then 
became a lien upon said railway property. 

And it is further shown to the court that divers and sundry other 
creditors, from time to time, recovered judgements in the several 
countries through which said railroad passes against said company 
for work, labor, and supplies used in the construction of said rail- 
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way, and for which said Crawford neglected and refused to pay, 
aggregating $—, a list whereof will be furnished tothe court as soon 
as the same can be correctly ascertained. 

And the said Smith Bridge Company erected the two bridges 
aforesaid, one over Big Pine creek, in Warren county, and the other 
over the Wabash river, under contracts made with the railway com- 
pany, defendant, which are filed herewith and marked “ Exhibit 
B,” on aecount of which there remained in the aggregate the sum 

of $— unpaid. 
142 By the terms of said contracts said bridges were to remain 

the property of the bridge company until it was fully paid; 
that after the failure of said Crawford and said company to pay 
therefor, the said bridge company demanded of said railway com- 
pany the right and permission to remove said bridges, which the 
said railway company refused to permit to be done, and the same 
still remain in use on the line of said railway. 

That the said firm of Coburn, Jones & Co. furnished lumber and 
other material for the erection of depots, sidings, and the like, and 
which was used by said Crawford, and for which there is still a bal- 
ance due of $2,500. 

That the plaintiffs, Hack & Hall, also did work and labor in the 
construction of said line of railway, for which the said Crawford 
has neglected and refused to pay, and they have a claim against 
said railroad for such work and labor, aggregating about $1,000.00, 
which is due and unpaid. 

And the plaintiff, James Carnahan, shows to the court that he is 
a laborer, and that he has performed labor upon said railway In its 

construction and otherwise, and that —1s still due him for 
143. ~=such work and labor the sum of $134.50, which the said Craw- 

ford or said railway company have failed and refused to pay, 
and which is due and unpaid. 

And the plaintiffs further show to the court that there are about 
sixty-five other persons, laborers, who did and performed labor in 
the construction of said railroad, for whose labor the said Crawford 
neglected and refused to pay, and that it would needlessly encum- 
ber the record to insert their names and the several amounts owing 
them in this cross-bill, but that the aggregate amount of labor 
claims so owing and unpaid is about $24,000. A list of the names 
and amounts will be exhibited to the court as soon as the same can 
be accurately ascertained and made out. 

And it is further shown to the court that some of said laborers 
have procured judgements; some have proved their work under a 
commission issued out of the Newton eircuit court, all of which is 
on file in this proceeding, and a very large portion of the total bills 
are within the limitation of the six months’ rule provided for the 
protection of labor and supplies in the order herein appointing a 
receiver. 

And your petitioners further show that at the time of the 

144. making of the said contract there was a line of railroad con- 
structed from Attica southward, which was of little or no 
value; that the said Crawford had or could obtain the control 
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thereof fora mere nominal consideration, and that at the time of 
procuring the said construction contract, in anticipation thereof he 
caused said company to agree with him in the way aforesaid, that 
if he procured said railroad, known as the Chicago & Block Coal 
Railroad, to be consolidated into the Chicago & Great Southern 
Railway, that he should have therefor the same amount of stock 
and bonds per mile provided in said construction contract; and 
that thereafter, to wit, in the month of March, 1883, he caused and 
procured such consolidation, said constructed railroad extending 
thence from Attica to Yeddo, in Fountain county, a distance of 
about twenty miles; and thereupon, to wit, on April 9th, 1883, 
caused said defendant railroad company to execute a supplemental 
trust deed upon that portion of the property, being “Exhibit B” 
in the plaintiff’s complaint. | 

The said Crawford did no work between Yeddo and Brazil, but 
abandoned the work; that portions of defendants’ property, 
between Yeddo and Attica, at the time when said consolida- 
tion took place was, in a great part, old, and was inferior and 
incomplete as a railway property. 

After the consolidation and abandonment of the work as afore- 
said, to wit, on the — day of , 188-, the said Crawford caused 
a meeting of the board of directors of the said defendant railway 
company to be held in the city of Chicago, for the purpose of re- 
ceiving the report of said Hen-y Crawford concerning the perform- 
ance of his said contract; that at said meeting there was not a 
quorum of the board of directors present, all the directors being 
his kinsmen, servants, and emplovés. 

And thereupon, without authority of law, he caused said board to 
assume to elect another friend, Elisha Moore, a director, to fill outa 
quorum, said Moore, as these plaintiffs believe, having no interest 
in the said company; and he, said Moore, being then, present, at 
the instance of said Crawford, assumed and did act and participate 
in said meeting, thereby filling out the quorum, and voted upon 
all questions arising in said meeting as if he were a legal director. 

And thereupon, said board being illegally organized, as he, 

146s said Crawford, well knew, he therenpon made a report to said 

board concerning his said contract, which he and said illegal 

board well knew had not been performed, but the contents of said 

report are unknown to these petitioners and therefore cannot be 

stated, but they ask that the company may be required to produce 

and exhibit the same to the court, and also to exhibit books and 
proceedings concerning the construction of said railroad. 

And they aver the fact to be that if a true report of the work 
done and of all the facts as they then existed bad been honestly 
made and honestly acted upon the said Crawford would not have 
been entitled to receive any portion of the alleged compensation for 
the construction of said railroad. 

And they show that they are informed and believe, and aver the 
fact to be, that if a full, truthful, and complete report had been made 
then and there, showing the actual amount paid therefor by said 
Crawford, it would have appeared, as the facts then were and now 
S-—]2S0 
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are, that the entire line did not fairly cost more than $300,000, a: 
that the indebtedness outstanding then and there exceeded the su 
of $150,000, and he, said Crawford, had not expended, in the agg 

gate, out of his own means to exceed $150,000, and wheth 
147 ~~ he did expend that sum, or less, cannot be known until | 

accounting shall be ordered and had showing the actual cc 
of the work done and paid for by him and the amount of donatio 
and the like had and received by him on account thereof. 

And these petitioners now show unto the court that the sa 
(‘rawford and his said board of illegal directors, having the knov 
edge and means of knowledge of each and all the facts aforesa’ 
nevertheless, at said meeting, at the command and dictation of sa 
Crawford, caused to be issued and to be delivered to him all of sa 
bonds now in suit; also a large amount of the capital stock, believ 
to be about $1,200,000; and also a large amount of income bon 
believed to aggregate a similar sum. 

And vour petitioners show that the issuance of said stock at 
bonds was and is illegal and void. 

After said Crawford had procured the same they were deliver 
to Morgan, Drexel & Co., bankers, of New York city, in pledge f 
an individual loan made to said Crawford, they, the "uh Her, the 
and there having knowledge of all the facts ‘aforesaid. 

Afterwards, and before the commencement of this su 

148 Henry H. Porter and others formed a syndicate of associ 

tion for the purpose of getting control of the Chicago 

Great Southern Railway Company and of extending the line fro 

Yeddo southward across the Indiana coal fields, through Brazil, 
the Ohio river. 

And thereupon an arrangement was made with said Crawford t 
which said stock and bonds were taken out of pledge and deliver 
to said Porter, and the said Morgan, Drexel & Co. were paid tl 
sum advanced by them, with interest, aggregating less than $400,00 

And as a further part of said arrangement between Porter, Cray 
ford, and their associates it was nqrenk tat Porter should tile a bi 
foreclosing said mortgages on account of said bonds against all tl 
persons having or asserting any claim or lien against the propert 
and extinguish the same and organize a new corporation, to who 
the property should be conveved ; that said Porter should not a 
vance in all to exceed $500,000, including the sums advanced | 
Morgan, Drexel & Co.; that. the said Crawfurd should have th 
benefit of the difference between $500,000 and the amount nece 
sarily expended in foreclosing and extinguishing suid mortgage an 

acquiring the ownership of the defendant's railway propert: 
14 It was further arranged and understood that another rai 

way company should be organized, extending from Yedd 
southward as aforesaid, and to be consolidated with the property « 
this company when procured, and the railroad thus built throug 
the Indiana coal-tields and profits arising should be divided betwee 
Porter, Crawford, and their associates. 

And in pursuance of said arrangement the said Porter and cei 
tain of his associates did on the Sth day of May, 1885, incorperat 
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under the laws of Indiana a railroad from Yeddo through to Brazil 
and across the Indiana coal-fields to the Ohio river, with a capital 
stock of $100,000, of which said Porter then subscribed $95,000, and 
the rest was taken by the friends and associates of said Porter and 
said Crawford ; and also in pursuance of said arrangement this suit 
is brought and prosecuted. | 

And petitioners show that the said Porter and the others asso- 
ciated with him, whose names will be hereafter be given, each 
and all knew, before and at the time of entering into the ar- 
rangements and before advancing any money, each and all of the 
facts hereinbefore stated concerning the issuance of said stock and 

bonds. ) 
150 And now your petitioners humbly show unto the court that 

said construction contract is fraudulent and void at the elec- 
tion of said railway company or any of its stockholders; that the 
board of directors of said railway company, and being under the 
domination and control of said Porter and said Crawford and their 
associates, do refuse to make any defense to this action ; but, on the 
other hand, they have caused or permitted Henry S. Gardiner, an 
attorney-at-law, who has long been and is now is the counsellor and 
advisor of said Porter, to file an answer on behalf of said corpora- 
tion, to file an answer confessing each and every allegation in the 
bill of complaint, and thereby seek to cut off and prevent the court 
froin being advised of the facts herein set out, and to carry out and 
consum-ate the inequitable and unlawful purpose of said combina- 
tion and conspiracy. 

And these petitioners show that if they are permitted so to do 
they will defeat the rights of the creditors of said railway and de- 
stroy the rights of the bona fide stockholders. 

Your petitioners show that thev are informed and beliéve, and 

therefore aver the fact to be, that the persons forming such 
151 association or syndicate to gain control of the property of 

the railway contributed or agreed to contribute the sume set 
opposite their names, to wit: 


RI TOOT oi cin cits si ess wn wc ewan semeknn dee: Ae 
Be CIB on cs ce washed nn hence nnn ae: ee 
by: Te STS, so nhnnctnandnxwiiandess oi asic pits aeced Ubieedi jp Ghientasancn 
Be OE cs ncidn dcidkae dace Knee enn sank ecodiadeaice 25,000 
Robert Law .....--.-- users Vicia wails atibis hi-ce eau . 25,000 
NN is WEI ais ae essai neni cette mentee cdcaihinse cance 15,000 
Bi Wc WE ob kdncciencancecs iim econ tua ie ieiniai 0,000 
E. H. Lawrence............... i 3,000) 


and the remainder by said Porter, or said Porter and said Crawford. 

Your petitioners further show, upon information and belief, that 
said Porter is not the trustee of his associates aforesaid in any sense 
which authorizes him to sue in his own name herein, and they ask 
that said Porter be required to discover and disclose the names of 
the persons associated with him to the end that they may be made 
parties to this action. 

Your petitioners further show that the <aid Porter asserts in this 
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court that the issuance of said bonds was lawful; that thé property 
of the railway company is an inadequate security for said debt ; that 

the corporation is insolvent; that the said mortgage and 
152 __— bonds are the first lien upon the property of the company ; 

that said John C. New, trustee, refuses to maintain any action 
or take any steps for the enforcement of said bonds or the protection 
of said property,whereas the truth is that the said issuance of bonds 
was illegal and without consideration, and the said mortgages are 
fraudulent, null, and void, and the said New refuses to act at the 
instance and connivance of the said Porter and his associates for the 
sole purpose of enabling said [orter to bring and remove said action 
into this honorable court. 

And your petitioners further show that when said railroad is com- 
pleted to Brazil or beyond, and thereby affording an outlet from 
the Indiana coal-fields, it will be a valuable railroad property ; that 
if an accounting is had of the sum actually expended by said Craw- 
ford and paid out of his own means, and of the other indebtedness 
outstanding for labor, supplies, and the like, tnat the property is of 
vastly greater value than the sum of such indebtedness; or if the 
court would levy an assessment upon the unpaid stock issued to 

said Crawford and now held by said Porter for the par value 
153 __— thereof, and compel its payment, it would provide a sum sufti- 

cient to pay off and discharge all of the valid and existing 
claims against said company, including any and all sums advanced 
by said Crawford, and leave a sum sufficient to complete the line 
from Yeddo to Brazil. 

Wherefore your petitioners humbly pray that an accounting may 
be had as to the cost of the work perfurmed and paid for by said 
Henry Crawford upon the construction of said railway: also that 
the market value of the road from Attica to Yeddo, known as the 
Chicago & Block Coal railroad, may be ascertained at the time the 
same was consolidated into the Chicago & Great Southern Railway 
Company. : 

Also that a further accounting be had as to the indebtedness exist- 
ing and unpaid arising out of the construction of the said railway, 
and that it be stated and found whether the same was incurred upon 
the credit of the railway company or upon the credit of said Henry 
Crawford ; that the mortgages set out in the bill of complaint, “ Ex- 

hibits A and B,” and referred to herein and made a part hereof, 
154 be cancelled as fraudulent and void, and-that the said plain- 

tiff be required to produce the bonds held by him, or him and 
his associates, and file the same in this court, and that thev be can- 
celled as void; that the stock issued to said Crawford, hereinbefore 
mentioned, be declared null and void, and that the said plaintiff be 
required to produce the same in this court that the same may be 
cancelled ; or, if the court shall deem it more in consonance with 
equity and good conscience, that he or they may be permitted to 
hold and retain the stock of the par value of the sum actually due 
said Crawford and said Porter upon a final accounting herein and 
the remainer of said stock be hereafter cancelled ; or that the court 
will order an assessment to be made and collected upon said stock 
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for a sum sufficient to liquidate all the indebtedness of said railway 


, company, and find and ascertain what amount is thereafter due 


from the holders of said stock upon so much thereof as shall not be 
returned and cancelled. 

And these petitioners further pray the court that their several 
liens and claims and interests, as hereinabove set forth, may be found 

and ascertained upon final hearing and decree, and that such 
155 ~— decree and judgment be pronounced as will best protect their 

interest and preserve and protect the rights of said railway 
company. 

And your petitioners further pray that the court will ascertain on 
final hearing the amount due for Jabor and supplies furnished to 
and used in and upon the road, and will declare the same to be a 
prior and first lien upon the property, superior in equity to the 
claims or liens of any or all other persons, for the benefit of all 
persons of such class or classes as may become parties before final 
decree. 

And will the court further find and ascertain what contractors’ or 
mechanics’ lien exist upon and against said property and find, order, 
and decree the amount, date, and order of priority thereof. 

And, as to the said bridge company, that the court will deter- 
mine its rights and declare that it may remove said bridges, or, if 
found to be of more value to the company, that the same shall re- 
main; then that the balance due thereon be ascertained and de- 

clared to be a first and prior lien upon the railway property, 
156 ~~ superior to the liens of any and all other persons, save and 

excepting only those of the Jaborers’ and mechanics’ liens 
which have prioritv in equity and rmght, 

And will the court grant unto vour orators the writ of subpcrna, 
issued out of and under the seal of this honorable court, to be di- 
rected to the defendants to this cross-bill- and each of them, com- 
manding them and each of them to appear herein ata time and 
under a penalty to be therein named, and there to stand by and per- 
form each and singular the orders and decrees as to your honors 
shall seem agreeable in equity and good conscienee, and that vour 
orators may have such other and further relief as in equity and 
good conscience may to your honors seem meet. 

And your orators will ever pray. 

THE SMITH BRIDGE Co, 
THE CLEVELAND ROLLING MILL CO. & 
OTHERS, Cross- Complainants, 
By STRAIGHT, WILEY & CASTEN, 
JOHN S. COOPER. 
HARRIS & CALKINS, Solicitors. 


STATE OF INDIANA 
¢ ° 4 && : 
County of Marion, | 
157 U. Z. Wiley, one of the solicitors for cross-complainants, 


being duly sworn, says that the foregoing bill of complaint 
has been read over to him and he is fully informned of the contents 
thereof; that the matters and things therein set forth, so far as they 
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mation and belief he believes them to be true: and further saith 
not. : 
(..Z. WILEY. 


Subscribed and sworn to before me this 3rd day of July, 1885. 


NOBLE C. BUTLER, C/erk. 


And at the same time, on said 4th day of August, 1586, before the 
honorable judge as aforesaid, the following further proceedings in 
the above-entitled cause were had, to wit: 


Comes now the Smith Bridge Company, by Straight, Wiley & 
Carter, and Harris & Calkins, its solicitors,and files its answer herein 
in the words following. to wit: 


15S) Answer of the Smith Bridge Company, a corporation organ- 

ized and existing under the laws of the State of Ohio, to the 

bill of the said Henry H. Porter, complainant, against the Chi- 
cago & Great Southern Railway Company. 


This defendant. now and at all times hereafter saving and reserv- 
ing to itself all and all manner of benefit and advantage of excep- 
tions to the many errors, uncertainties, and imperfections in the said 
bill of complaint contained, for answer thereunto or unto so much 
thereof as this defendant is advised is material and necessary for It 
to make answer unto, answers and savs: That heretofore, to wit, on 
the — day of in the vear 1S—_it entered into a contract with the 
defendant, The Chieago and Great Southern Railwav Con:pany, for 
the erection of two bridges—one over the Wabash river, near Attiea, 
Indiana. and the other over Big Pine creek, near Pine Village, In- 
diana—bvy the terms of which coutract it was agreed with the said 
railway Coli pany to construct said) bridges aceording to approved 
plans and methods at and tor the stipulated price and sum of S— 
A copy of said contract is filed with this answer, marked “ Exhibit 
A. and is hereby referred to for greater certainty. 

That by the terms of said contraet said bridges when con- 
[5 structed were to remain the property of the said bridge com- 
panvand the tithe should not pass to the railway company 
nntilat bad fully paid it forthem: that in accordance with the terms 
ef said contraet this defendant did construct said railroad bridges, 
and said railroad company made payment on account therefor as 
follows: Om the bridge over the Wabash river the sum of 3—, and 
on the bridge over Big Pine creek the sum of S—. leaving still due 
in the aggregate for said two bridges the sum of S21.800.24 

That atter the fatlure of the said railway company to" tv therefor 
sand defendant demanded of said railway company pe.uission to 
remove said bridges, which the company refused to permit to be 
done, and the same still rersain in use on the line of the said ratl- 
Wal, 

And the defendant further siiVs that on the Sth dav of Mareli.in 
the vear TSSQ,a railroad company was incorporated under the laws 


of this State by the name of the Indiana & Chicago Railroad Com- 


are known to him, are true, and so far as thev are set forth on infor- 
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pany ; that it ran through Jasper, Warren, Benton, Fountain, Parke, 
and Clay counties, of this State; that the purpose of its promoters 
was to reach the coal fields of Indiana and provide an outlet 
160 ~~ therefrom to the city of Chicago and other points ; that after- 
wards, to wit, on the 14th dav of July, 1SS1, the name of the 
company was ¢ hanged, in pursuance of the ‘laws of this State, to the 
i‘hieago and Great ‘Southern Railway Company, one of the defend- 
ants herein: that prior to the 18th day of March, 1882, but few 
shares of the capital stoek of said corporation had been issued, and 
one Henrv Crawford had become the helder and owner of a majer- 
itv thereof, and controlled the board of directory as well as all of its 
business relations. 

That on the — of , 1882, he elected the following persons 
directors of said — to wit: William .\. Starin, Henry Craw- 
ford, Jr., D. J. Lyon, C. L. Worden, D. A. Conklin, Fred. F. Laev, 
and J. M. McDonald, pte constituting seven of the nine directors 
authorized by the said company to form its board. All of the persons 
named were his friends, kindred, emplovees, and servants, and con- 
stituted «a ruling majority in all or the meetings of the said beard. 
They were all subject to his personal control and domination, so far 
as their ofticial actions as directors were concerned, and were elected 
and qualified under the promise and agreement to carry out the 

wishes of the said Henry Crawford in and about the premises. 
161 After the election of the directory as aforesaid Henry Craw- 

ford caused his employe and servant, Willham A. Starin, te 
be elected president of the board, and his son, Henry Crawtord, Jr., 
secretary, and a part of the time treasurer thereof They were all 
retained as directors in the company until the issuance of the stock 
and bonds hereinafter mentioned in the bill of the said Porter. 

(mn the 1Sth day of March, ISS2, no work had beey done upon 
suid line of railroad of any value, and no stock had been subseribed 
and paid for except a few shares held by said Henry Crawford for 
3 purpose of m: maging and controlling the corporation, as herem, 
before set out, and the stock held by him was in effect oot paid for, 
and was held simply for the purpose of enabling bim to dominate 
and control the operations of the corporation. 

That on the 18th dav of March, ISS2, said Henry Crawford, then 
a stockholder and the chief stockholder of said corporation, and 
thereby dominating and a it, with the Bs, of directors 
organized as aforesaid, all of whom he controlled, pre pared and 
caused said railway aa, through its directors, to enter inte a 

construction contract with him, where by he caused the com- 
162 panv to agree that he should build the railroad as the con- 

tractor from Fair Ouks, in the county of Jasper, to Brazil, in 
Clay county, in the State of Indiana. 

By the terms of said contract said Crawford proposed to procure for 
the company the right of way, grade, bridge, te, and iron the railroad 
with Iron or stee] rails, and supply and Oust ruct Proper tiipsp-cstits, 
switches, cattle-gua rdsand t .€ hke and erect ail OT oe be tnt t | ryV shicopes, Wirtler- 
tanks, tool-houses, turn-tables, stock-pens, and the like necessary ty 
equip said line for operation, and alse to furnish a sufficient number of 
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engines and cars and other rolling-stock to enable the company to 
transact business such as is usually placed upon railroads similarly 
situated and doing a like business, said business contemplated being 
that of a large carrier of coal and produce, as well as passenger car- 
rier; also to construct a telegraph line along said ratlroad and 6s- 
tablish and supply proper stations and telegraph offices sufficient 
for the safe and ethcient operation of the railroad. 

In consideration whereof he caused the company by said contract 
to agree to pay him therefor all donations, voted aid, right of way, 

land, labor, material, and money that had been or thereafter 
163 might be aequired by the company: also to pay him two 

million dollars of the full-paid-up, non-assessible shares of 
the capital stock of the company, that being the entire amount of 
its authorized shares of stock. 

Also to pay him two million dollars of its first-mortgage six per 
cent. gold bonds; also to pay him two million dollars of its in- 
come bonds, that being the entire amount authorized to be issued 
upon its property. 

The bonds were to be secured by a trust deed or mortgage, and 
the defendant New was to be the trustee, all in the form usual in 
the creation of railway securities. A copy of the contract is filed 
herewith and marked * Exhibit B” for the information of the court. 

And said Crawford further caused the said railway company to 
agree with him that he should have the possession and control of 
the railway company during its construction, and receive all the in- 
come and earnings of every kind arising therefrom until he should 
turn itever. In order that he might raise monev to be used in its 
construction, he caused the company to contract with him that it 

should on his demand and tor his accommodation execute 
164 and deliver to him its promissory notes and acceptances, which 

he might use in negotiating loans, or he might use the credit 
of the road in purchasing immaterial, labor, equipments, or whatever 
he might think necessary. 

Atter the contract was made and the construction of the railroad 
was begun a large part of the material, supplies, and labor in the 
building and construction of the railroad was obtained in the name 
and upon the credit of the railroad company. The only part of the 
railroad ever constructed was that portion Iving between Pair Oaks, 
in Jasper county, and Atuica,in Fountain county, a distance of about 
<IXtY milles. 

The defendant shows to the court that the railroad was not built 
in accordance with the terms and provisions of the contract. The 
inatecial used in its construction was inferior; the work was slighted ; 
the rails Were iron: there was less than three miles of sidings con- 
structed: there were bot few buildings constructed, and thev were 
poorly baalt. In short, the honest and rensonable cost and eA Pelise 
In constructing the line between Fair Oaks and Attiea, exclusive of 

the bridges over Big Pine creek and the Wabash river, did 
Ih not exceed the sum of five thousand dollars per mile, and is 
net worth to exceed that sum: that in the construetion of 
the railroad by Crawford it became indebted for labor, materiais, 
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and supplies, and for work done in operating it in a large amount, 
exceeding in the aggregate over $150,000, which indebtedness Craw- 
ford refuses to pay, and it is still unpaid. 

That said Crawford received in cash from the tax-payers of Union, 
Iroquois, Oak Grove, and — townships the sum of about $52,000 
as taxes, or voted aid by said taxpayers of said townships to said 
railroad company. 

The defendant further shows that at the time of making the con- 
tract with said Crawford there was a railroad constructed from 
Attica southward to Yeddo, but that it was of little value; that 
the said Crawford had or could obtain the control of it for a mere 
nominal consideration; that at the time of precuring the contract 
with the company in anticipation thereof he caused it to be agreed 
in the contract aforesaid that if he procured the railroad known as 
the Chicago & Block Coal railroad to be consolidated into the Chi- 

cago & Great Southern Railway Company that he should 
166 ~~ have therefor the same amount of stock and bonds per mile 
as provided for in the construction coutract aforesaid. 

That in the month of March, 1853, he procured such consolida- 
tion with said Chicago & Block Coal Railroad Company, extending 
from Yeddo, in Fountain county, fo Attica, a distance of about 
twenty miles. On April 9th, 1885, he caused the defendant railway 
company to execute a supplemental deed of trust upon that portion 
of the property, beng “ Exhibit B” in the plainutts declaration ; 
that said Crawford did no work between Yeddo and Brazil, but 
wholly abandoned the work. The line of railroad between Yeddo 
and Attica at the time of the consolidation was old, inferior, incom- 
plete, and of very little value as a railroad property. 

After the abandonment of the work, to wit, on the — day of ——, 
1SS—, said Crawford caused a meeting of the board of directors of 
the defendant railway company to be held in the city of Chicago 
for the purpose of receiving the report of him, the said Crawtord, 
concerning the work he had done under his said contract; that at 
said meeting there was not a quorum of the board of directors pres- 
ent, and all that were present were lis kinsmen, servants, emplovees, 

and especial friends. 
16y And that thereupon, without authority of law, he caused 

said board to assume to elect another friend and emplovee, 
one Elisha Moore, Jr., a director to fill out a quorum at the time of 
said election. Said Moore had no interestin said railroad company 
and owned no stock therein. The said Moore, being then present, 
at the instance and request of said Crawford, assumed to aid, did 
act and participate in the meeting, and voted on ail questions arising 
as if he were a legal director; that no querum of legal directors 
were present, and that it took his presence to make out a quorum. 

Thereupon said board being illegaily organized, as said Crawford 
well knew, received the report which he, sand Crawford, then and 
there made respecting the performance of his contract with said 
railway company, but which report is unknown to the defendant 
and therefore cannot be here stated. He asks that the said railroad 
company be required to exhibit it, and also to exhibit the books 
9—] IN) 
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wherein are written the proceedings which took place at said meet- 
ing and immediately thereafter. 

And the defendant says that if a true report of the work done 

and of all the facts as they then existed hud been made and 
I68 honestly aeted upon said Crawtord would not bave been enti- 

tled to receive any portion of the alleged compensation for 
the construction of the said railroad; that uf a fair and honest re- 
port had been made as the facts were and now are it would have 
appeared that the entire line constructed by the said Crawtord had 
Hot cost him more than $300,000, and the outstanding indebtedness 
then and there exceeded the sum of $150,000, which would only 
leave the sum of about $150,000 which the said Crawtord had then 
and there expended in and about the work in construeting said 
railroad: that he had received a jarge amount of donations and the 
like along the fine of the railroad, which would still reduce the 
amount of money which he had put therein. 

And the defendant further shows that at said meeting of the 
board of direetors tilegally organized,as before stated, the said Craw- 
ford caused and procured it to issue and deliver to him ail of said 
bonds now in suit and aiso a large amount of the capital stoek of 
the company, believed to be about 31,200,000, and income bonds 
belreved to deter wate a -imilar sum. And the defendant charges 

that all of said acts and the issuance and delivery otf said 
160) bonds and the issuance and delivery of said stock was illegal 
and void. 

After said Crawford lad procured said bonds and stoek he de- 
ivered them to Drexel, Morgan & Co., bankers, in New York, by 
way of pledge for an individual loan of money made by tuerm to 
him, for about the sum of $350,000. But the defendant avers that 
aaid Drexel, Morgan & Co. bad notice and knowledge of all the 
tacts aforesaid, and of the illegalitw of the issue of said bonds, and 
the illegality of the construction contract of the said Crawtord. 

Afterwards, and before the commencement of this suit, the com- 
pial nant He ney if. Porter, formed a sviidicate or association tor the 
purpose of getting eontrol of the € hicago & Great Southern Ratl- 
way, anid of extending it from Yeddo southward across the Indiana 

oal-fields to the Ohio river. Thereupon an arrangement was made 
. and between said Porter and said Crawford by which the stock 
and bends theretofore delivered to Dre xet, Morgan & Co. in pledge 
were taken ip. a ned the said bonds and stock were repledged by the 
sail Crawford to the said Porter for the advancement by the said 


Porter and his friends to Drexej . Morgan & Co. of the armount of 


roney Whiel they had sdvanced ea) said (‘rawford., aggregating the 
sum of abenut S400.0000. 
1,0 Asa further part of said arrangement between said Porter, 
(ruwtord, and their assoc ‘lates, it Was agreed that Porter 
-pould file a bill foree losing said mortgage on account of said bonds 
between all persons having or asserting any claim or lien against 
the property of the railway company, and extinguish the same and 
Ofgeniae 6 oer conparaiien to whom the property after such fore- 
closure proceedings and sale should be conveyed. 
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It was further agreed between the said Crawford and Porter and 
his assoetates, that said Porter should not advance not to exceed 
$500,000, including the sum advanced to Drexel, Morgan & Co. : 
that the said (Crawford should have the benetit of the difference 
between the amount Porter and Ins friends paid to Drexel, Morgan 
& Co. and said $500,000, but in no event was Crawtord to receive 
more than $250,000: that the sum the said Crawford was to re- 
ceive depended somewhat upon the amount whieh it cost to extin- 
vuish the debts and liabilities of the said railroad in this foreclosure 
proceeding. | 

It was further arranved and agreed that another ratlroad cor- 
pany should be organized, extending from Yeddo -outhward to the 

(hio river, which should be consolidated with the defendant, 
I7l Chieago & Great Southern Railway Company: the profits 

arising therefrom and from the completed road should be 
divided between the said Porter, Crawford, and their associates. 

In pursuance of said arrangement and understanding, on the Uth 
dav of Mav, 1885, said Porter and his associates did incorporate 
under the laws of Indiana a railroad from Yeddo, through Brazil, 
to the Ohio river, with a capital stoek of $100,000, of which sum 
Porter subsertbed $95,000 and the rest was taken bv said Crawford 
and his friends, all in pursuance of the arrangements aforesaid 

Defendant shows that the said Porter and his associates, whose 
names will be given hereafter, each and all of them knew betore 
and at the time of entering into the arrangement, and before ad- 
vancing any money, all the facts hereinbefore stated concerning the 
legal construction contraet with said Crawford, the tilegality of the 
issuance of the said stock and bonds, and of ali the other tilegai 
acts hereinbefore more specitically set out. 

The defendant shows unto your honors that the coostruetion con- 
tract made or pretended to be made between the sard Crawford and 
the said railroad company ts fraudulent and void at the election of 

the stockholders or creditors of the sani company: that the 
l72 =o beard of directors of the railwav company were and still are 

under the control and domination of sani Crawford, and the 
said Porter and the said railway company retuse to make any de- 
fence to this action, but on the contrary have caused or permitted 
an attornev-at-law who has long been and now ts the counsellor and 
advisor of the said Porter to file an auswer on behalf of the corpu- 
ration, confessing each and every allegation in the complaimt set out, 
thereby seeking to cut off and prevent the court from arse ativises 
of the facts hereinbefore set out, and to carry out and consum-ate 
the inequitable and unlawful parpose of said combination and con- 
“piracy. 

And the defendant says if they are permitted to do so 1t will de- 
feat the rights of the creditors of the said railway company and 
destroy the rights of the bona fide owners of the shares of stock of 
said company. 

And the defendant shows to your honors that the persons who are 
assomated with the said Porter in the scheme heretofore set out in 
this answer, and who contributed or agreed to contribute to the rais- 
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ing of the money to take said bonds out of pledge are as follows, 
with the sums agreed to be paid by each set opposite their names, 
to wit: 


7s. 2 SRO Bn =o co os eee $50,000 
Be as ais i ec a 25,000 
oe ee BOS ho a a ea eee 25,000 


Be IN eS ices eee arene, oan lene alien is 
Retest Law ........... ati ccc dass ec ecole As uaa cer - 25,000 


I gai kw hse ee ieee ne a 15,000 
I ate seca ek cds occ dp hc ac a RR ites ee 5,000 
Te Te i i a 5,000 


and the remainder by said Porter or said Porter and Crawford. 

The defendant further shows that the said Porter is not the trustee 
of his associates In any sense which authorizes him to sue tn hisown 
name herein, and they ask that said Porter be required. to disclose 
whether the names above given are his associates, or the names of 


Se 


any other persons associated with him, to the end that they may be 
made parties hereto. 

The defendant further says that the said Porter asserts in this 
court that the issuance of the said bonds was lawful: that the prop- 
erty of the railway company is an inadequate security for said debt; 
that the corporation is insolvent; that the mortgage and bonds are 
a first lien upon the property of the company; that said John C. 
New refuses to maintain any action or take auv steps to the enforce- 

ment of the said bouds and the protection of the said prop- 
174 erty; whereas the truth is the issuance of said bends was 
illegal and without consideration. 

‘The mortgages are fraudulent and are therefore null aud void; 
that said New refuses to act at the instance and request of the said 
Porter and his associates, or -ome of them, for the sole purpose of 
enabling Porter tu bring and remove this action intothis honorabie 
court. 

When the road is completed, if it ever should be, to Brazil and 
beyond, affording an outlet froin the Indiana coal-tields, it will be 
a Valuable railroad property . that if an accounting is had of the 
sum actually expended by suid Crawford and of the other indebted- 
ness outstanding for labor, supplies, and the like, it will be found 
that the property is of vaster greater value than the sum of such 
indebtedness. : 

And the defendant asks that the matters and things herein al- 
leged be considered, to the end that the bonds and mortgage claim 
by the said Porter be annulled and set aside, and that the debt of 
this defendant be protected, and that it be allowed to take out the 
bridges held by said railway company under said contract, or de- 

nving which will the court tind, order, and decree that 
175 its Hen is a paramount and superior lien to any and ail 

others to the full value of the amount remaining unpaid 
against said railway company and its property. 

And this defendant denies all and ail manuer of unlawiul ecombi- 
nation or confederacy wherewith it is by the said bill charged, with- 
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out that, that any other matter or thing in the said bill of com- 
plaint contained material or necessary for this defendant to make 
answer unto, and not herein or hereby well and sufficiently an- 
swered, confessed or avoided, traversed or denied, is true; all which 
matters and things this defendant is ready and wiiling to aver, 
maintain, and prove as this honorable court shall direct, and hum- 
bly prays to be hence dismissed with its reasonable cost and charges 
in this behalf most wrongfully sustained. 

SMITH BRIDGE COMPANY, 

By STRAIGHT, WILEY & CARTER, 
HARRIS & CALKINS, Sediectors. 


And at the same time comes Volnev Q. Irwin by Kennedy «& 
Kennedy, Straight, Wiley & Carter, and Harris & Calkins, his so- 
licitors, and files his answer herein in the words following, to 

wit: 
176 The said defendant, now and at all times, saving and re- 
serving to himself all manner of benefit and advantage of 
exceptions to the many errors, uncertainties, and imperfections tn 
the said bill of complaint contained, or unto so much thereof as this 
defendant is advised is material and necessary for him to make an- 
swer unto, answering, savs that heretofore, to wit, on the {th day of 
November, in the vear 1881, he entered into a written contract with 
the codefendant, the said Chicago and Great Southern Railway Com- 
pany, to do the grading, grubbing, excavating, and filling on the 
railroad of said defendant from a point near the town of Oxford, m 
Benton county, Indiana, to a point known as Independence or Kick- 
apoo Grade, in Warren county, Indiana, a distance of about 
177 ~— fourteen miles, or thereabouts, which contract was in writing 
and is filed with his cross-bill herein and marked Exhibit 
“A,” and to which he begs leave to refer-with like effect as if the 
same were herein set out. 

In pursuance of said contract Le commenced working near the 
town of Oxford on the 10th dav of November, 1881. and completed 
and turned it over to the railroad company on the loth dav of Sep- 
tember, 1883: that at the time he commenced said work under said 
contract no work whatever bad been done on said railroad between 
said points, nor had the railway company iocated or procured the 
right of way for its railroad through either of the said counties, or 
any part thereof; nor had it filed in either of the counties anv pro- 
file of its railroad, or the line of location thereof; nor had they tiled 

such profile and survey until long after the recording of the 
178 = mortgage in complainant’s bill mentioned. 

At the time the said defendant commenced work on said 
railroad the complainant had not recorded the mortgage in said 
counties, or either of them, nor had the defendant any notice or 
knowledge, at the time of the commencement of the work, that there 
was any such mortgage in existence. 

The defendant savs that under said contract he did ail the work 
mentioned therein between the points mentioned, and that the con- 
tract price amounted to the sum of $55,000; that the company, from 
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time to time, paid him therefor in money, in all about $43,000, leav- 
ing a balance due him of about $12,000: that ou the — dav 

179. sof “October, tn the vear 1533, aud within sixty days after he 
completed said work, he filed in the oftice of the recorder of 
Warren county a notice of his intention to hold a lien on ail of said 
work crades, embankments, excavations, bridges, and the hke— 
made by him under said contract, to secure the balance due him 
east: said ratlroad ¢ OmPSP ¥; that on the — dav ot Octeber. 1885, 
Lie also filed a copy of the said notic e in the recorder’s office in Ben- 
ton county. Copies of the notice of the len as filed in said offices, 
ith the date of the recording thereof, are filed with bis cross-eem- 


chet t a this caus Sse, marked Exhibit mp3 a atid to which he pravs 

leave to refer with like effect as if the same were made a part 
hereof. 

LSv The defendant Irwin turther shows to the court that en 
the 22nd day of October, 1854, le conimenced his action m 


the Ms arren circuit court, in said State, to recover and did recover 
against said defendant, The Chicago and (rreat Southern Railway 
Gauss a judgment for the amount due him under said contract, 
and did obtain an order and decree of the said court foreclosing luis 
said mechanies lien on the said pact of the raliroad so constructed 
oy him. The amount found to be due him and for which ee 
Was reudered was the sum of SL1,7S1.16 and costs of suit, taxed ; 
S—. and the said railroad and ail that part thereat me 


PSN] Tite polits herein betore natued which lay iu the coOunLY ert 


Warren was by the judgment and consideration of the court 
ordered to be sold for the payment of the amount so found to be due 
aim: thatthe said judgment and foreclosure proceedings oi Lis said 
tens are now In full force ane unpaid ; that he likewise, on the — 
day of ——, in the vear 1504, commenced his suit mn the Benton 
eireult court to foreclose his said Len on all of the ratlroad iving 
between Oxford and the Warren county line, in said county of Ben- 


ton, and which said suit and action is still pending, and was petd- 
me tt the time of the a ppointment of the receiver uerein. 

LS2 And said defendant fart her savs that the mortgage which 
thre said I whiry li. Porter seeks ha toreciose ik this sult Was 

executed and recorded su the county of Denton and county of War- 


ren before the said Chi a and (ireat Southern Raiiway Company 
iad finally located ie railroad between the points mentioned in 
) The Oot pals lack ret said 
anv of its bonds when said morn Was executed and recorded. 
None of the bonds mention ne norigage were suld anti long 
after the work was completed by this defendant and be had tiled 
his notices of a lien on the railroud In the ; suid coutities; that there 
is new due bim on the sii lil ean abeut it? shill ot S15.448), whieh 
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road, which he believes to be superior and paramount to the lien of 
the said complainant, Henry H. Porter. 

He files this answer on behalf of himself and all other like credi- 
tors who have liens, either by way of foreclosure, mechanics’ lien, or 
judgments against the said railroad, and who may desire to come in 
under the decree herein rendered. 

He further shows to the court that a schedule and list of said 
creditors with the amounts due them, some of which are in judg- 

ment and some are not, is tiled with the answer 4f John 
184 Petersen and others in this cause, and to which he makes 

reference, and so far as the same Is material ne asks that the 
same may be taken asa part of this answer, with like effeet as if 
tiled herewith and made a part hereof. 

The said defendant further shows to the court that the Smith 
Bridge Company has tiled an answer herein which particularly set 
out and alleges various conspirac-es and fra-dulent conduct on the 
part of the said complainant, Henry H. Porter, and a collusion with 
his said codefendant, The Chicago and Great Southern Railway 
Company, and with one Henry Crawford, all of which allegations 
he adopts and makes them a part of this answer, and hereby refers 

to the same, and prays thatthe allegations therein may be 
185 taken as a part of his answer herein, with like etfect as if the 

same were set out more fully and at large by him in this an- 
swer. 


KENNEDY w KENNEDY, 
STRAIGHT. WILEY & CARTER. 
HARRIS & CALKINS, 


Solicitors. 


VOLNEY Q. IRWIN. 


And afterwards, to wit, at the May term of said court,on the llth 
day of August, 1885, before the Honorabie William A. Woods, judge 
as aforesaid, the fullowing further proceedings in the above-entitied 
cause were had, to wit: 


Comes now the Pittsburgh Bessemer Steel Company ( Limited), by 
John N. Jewett and Baker, Hord & Hendricks, its solicitors, and by 
leave of court files its intervening petition herein in the words fol- 
lowing, to wit: 
i860 To the honorable the judges of the cireuit court of the Uiited 

States for the district of Indiana : 

The intervening petition of the Pittsburgh Bessemer Steel Com- 
pany (Limited), of Pittsburgh, Pennsvivania, respectfuliv showeth 
unto vour honors that your petitioner is a corporation organized 
and existing under the laws of the State of Penosvivaoia: that on 
or about the third day of October, ISS], your pelivioner entered 
into a contract with the said defendant, The Chicago & (rreat 
Seathern Railway Company, for the sale to said company of two 
thousand tons of steel rails, weighing fiftv-two peunds per lineal 
vard, at the price of fifty-nine dollars and sixty cents per ton, to by 
shipped to Goodland, Indiana, and to be paid for in cash by said 
railroad company when shipped at Pittsburgh, Pennsylvania. 
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quired their said bends with full notice of the mghts and claims of 
your petitioner in the premises, as hereinbefore set forth, and subject 
thereto. 

Your petitioner therefore prays, the premises considered, that its 
claim aforesaid against the said railway company may be settled and 
adjusted in accordance with the rulesand practice of this honorable 
court, and the amount thereof, when so ascertained, mav be declared 
to be a lien upen the income and earnings of said railway cumpany, 
and upon the proceeds of the sale of said mulway, if such sale shail 
be made, in preference to the bonds of said company referred to in 
the original bill of said Porter, complainant in this cause, and that 
payment of the same may be decreed out of the earnings or proceeds 
of sale aforesaid, as a preferred claim under the facts above set forth 
and the luw applicable thereto: and your petitioner wijl ever pray, ete. 
JOHN N. JEWETT axp 
BAKER, HORD & HENDRICKS, 


Sol’s for the Pittsburgh Bessemer Sed a. 


11 Copy of Contract. 


Chicago & G’t Southern R. R. Co., 125 Dearborn Street, Chicago. 
Schrader & Elert, Chicago. 


CHicaco, JU Sepil., ISS]. 


Dear Stns: We have to-day bought for vour account from Pitts 
burgh Bessemer Steel Co., Limited, a lot of steel rails on the toilow- 
ing conditions, viz: 

Quantity, two thousand tons. Brand or make, Pittsburgh Besse- 
mer Steel Co. make. (Quality, best. Price, $59.60 (fiftv-nine doilars 
[and] sixty cents) per ton, 2,240 lbs., f. o. b. works. Terms of pay- 
ment, cash on delivery of bills [of |] lading: inspectors certif. for each 
504) tons as fast as shipped, by sight draft, with exchange on N. Y., 
with b. 1. & ins. cer. Place of delivery, f. 0. b. works at Pittsburgh. 
Time of shipment, one thousand tons during November, one thous- 
and tons during December, 188]. Shipping directions, rails to be 
shipped per Pennsyl’a Company to (wodiand, Indiana. 

Notr.—Rails to be 52 lbs. per vard; wenght ‘M) % . to be of 

192-30’ length with not over 10 @% of shorter length, and to di- 

minish by 1 ft. differences; second quality raiis, not exceed- 

ing 5%. to be taken at LO % reduction; inspection at mull at the ex- 
pense of the purchaser. 


Yours truly, SCHRADER & ELLERY. 


We confirm vour action on our behalf, as expressed in the above 
contract, and accept the same as binding on us in every respect as 
set forth. 

(et. 3, LSS. 

(Seal Chi. & Gt Southern Roy Co! 
CHICAGO & G’T SOUTHERN R’Y, 
By H. CRAWFORD, Jr., See. 


Correct since interlineation. 7 
H. CRAWFORD, Jz. 
10—1284) 
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om, 


193 Marca Ist, 1885. 


Chicago and Great Southern Railway Company in ace’t with the Pittsburgh Bessemer 
Steel Company (Limited). 


Jan. Ww. To 503.1960 tons 52 ib. rails : 59.60 Sis1lo 95. Int. 3 yrs. I mi o. Is days tat 6 — .. 5,400 86 
“ 2 “* SS1400 * » 3,196 08, “3 l 16 ini joy 74 
“* 31. “ londing & unloading rails............ 433 00, pe Dies Cee Loe xe 7 6 

Feb’y 1. “ freight paid...................cccceeeee oe 1,504 20. ee taste, Sever whee ae 294 13 
“ ws. “ traveling exp’s H. P. Smith......... 66 15, ee et, See ff * li 91 

BT Ue. ROS Fins ccckce ccs ceive enisess siden: 2 82. °4 5 ta ’ aw 

23,013 17 4,319 15 

rh ¢ ht ist. To interest per margin... «64,319 1 

$27, 33y ; moe 
Cr. 

saa ak By cash cttecesereeseeereeee. S000 00, [ntl vr. 9 mos. 18 days @ 6% ...... gant 

Sept. 8 o- cngeneneniiiniinina rh Mi Leg eS ak Blea 176 67 
185. TERE Ly) 140 67 

Mich 1. * inf. as per margin... 1,040 67 


$11,040 67 
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93a And afterwards, to wit, at the Mav term of said court, on 
the 15th day of August, 1555, before the Honorable William 
A. Woods, judge as aforesaid, the following further proceedings in 
the above-entitled cause were had, to wit: 
Comes now the receiver, by counsel, and files his petition herein in 
the words following, to wit: 


1936 HL. HL. — advances on pay-rolls and ma- 
RACES ALS SAPO ELLE CNET IO NAIR GER 


REE ie aA Poorer peer es ama Cae 8,029 69 
Pay-roll, August, approximated to the 15th .._-_____ 4,014 S84 
Vouchers, July ssc hipabdigitiek Sicie a sta eins eo bein mk learenadiaaes ona 2,278 82 
Vouchers, August, approximated to the I: aa ee 2,967 50 
Coal bills, July, Ne Oth Ae. BON ks Skink cee DOO UO 
TE OGS Qeiee CUNO Ne eck ns a iene Scare nan cana 1,020 00 


jc > RMR NTC RES SRG RUE ECS AUR ERM 

Approximate cost of tools and machinery needed for the econom- 

ical working of the property, and cost of real estate paid for by 
Geo. C. Kimball, parcaaeeacs 


BepnNh PONRIVOR ne ae ae 1500 (4) 
PONTNER COR on ee a isi iy sla ik Raa pal dra L.S50) OO 
Two locomotives, cylinders 17 x 24 is tad gies pcg 12,500 00 
Screw-cutting lathe, 12 ft. bed, 24 in. swing... __.-__- OSH 1) 
ene: TOU MORNE on Su a tio OW 
Chebe aiitne I se 271 2 
One bert ees Se Stas aac as RR pee Pe zene a oh Bo 


Real estate: 


Lot No. 105, city of Attica, for stock-vards ._._——- Beane 615 75 
Lot No. 104 * si for turn-table...._...-__- Gus OO 
Lot No. 52. fronting on Union St. ) mes 
Lots Nos. 62 & 79.1n the city of For AN . ft de- Mm om 
Attica, Indiana CERES RE pots, Xe. Ant 


i) 
‘) 
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Repairs : 
Rep’rs (of ] bridge over Wabash river at Attica --_--- 1,000 00 
Under-crossing with Wabash, St. L. & Pa’e R’y-_---- 8,500 00 
1,000 tons steel rail, bolts, and splices_ .---- ~.------- 39,000 00 
TR iii ners Sh ei aks Maa reins $77,161 25 
193¢ Comes now George C. Kimball, receiver of said railway 


company, and submits to the court sheet No. 1, attached 
hereto, showing the approximate amount of indebtedness incurred 
by him in the operation and permanent and necessary improvement 
of the property of his trust up to this date, Aug. 15th, 1885, amount- 
ing to $48,540.85. 

And he further shows to the court by sheet No. 2, filed herewith, 
the approximate cost of tools, machinery, and repairs needed for the 
safe and economical management and working of the said railway 
and the actual cost of real estate purchased and paid for by him in- 
dividually and .necessary for the use of the company at Attica, 
amounting in all to the sum of $77,161.25. 

Wherefore said receiver now asks the court for an order au- 
193d thorizing and directing him to issue receiver's certificates for 
the amount of indebtedness already incurred, viz., $48,540.85, 
and for authority to purchase for his said trust all the property, 
tools, and real estate, and to make the repairs mentioned in sheet 
No. 2, and to issue receiver’s certificates therefor. 
GEORGE C. KIMBALL, 


Receiver. 


15e And afterwards, to wit, at the same term of said court, on 
the same day, before the Honorable William A. Woods, judge 
as aforesaid, the following further proceedings in the above-entitled 
cause were had, to wit: 
193f Now comes on to be heard the petition of the receiver, this 
day filed, in regard to issuing receiver's certificates for money 
borrowed and to be borrowed by said receiver for indebtedness 
already incurred and to be incurred; and it appearing to the court 
from the accounts of said receiver, filed with his petition, that there 
are considerable sums of money due for moneys advanced to said 
receiver on pay-rolls and materials, and for sums due on pay-rolls 
and for materials and supplies, and the said receiver having no 
funds with which to pay the same, and it 5 to the satisfac- 
tion of the court that said indebtedness ought to be paid : 
Now, therefore, in view of the above points, and in pursuance of 
the praver of the petition this day filed before me by the said re- 
ceiver, George C. Kimball, heretofore appointed by this court 
1939 «as receiver to control, manage und operate the Chicago and 
Great Southern Railway Company, the said receiver is hereby 
authorized and directed to pay said advances, and to borrow on the 
terms and rate of interest set out in the following form and deben- 
ture, not exceeding fifty thousand dollars, to be used in paying the 
above-mentioned indebtedness of the receiver and to issue to the 
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person or persons having already advanced, or who may advance» 
such sums, or any part or parts thereof, certificates signed by him 
expressing the amounts so advanced and the terms upon which the 
same may be advanced, which certificates shall be known as “ Series 
No. 2,” and may be in form as follows, to wit: 


Series No. 2. 


No. $ 
The Chicago and Great Southern Railway Company. 
193h George C. Kimball, receiver. 


OFFICE OF THE RECEIVER, 
Attica, INDIANA, —, 1885. 

One year after date, unless sooner paid, I, George C. Kimball, as 

receiver of the Chicago and Great Southern Railway Company, under 

and by virtue of authority vested in me by the circuit court of the 

United States for the district of Indiana, premise to pay or 

order — dollars, with interest at the rate of six per cent. per an- 

num; this obligation to operate with such other debenture- as have 

been or may be hereafter ordered by this court as a first Hen on all 

the railroad of said company lying between Fair Oaks and Yeddo, 

in the State of Indiana, and its earnings, income, and profits, after 

deducting operating expenses, costs of needed repairs, and other ex- 

penses of the receivership, this obligation being one of a 

1937 series authorized to be issued by said order not exceeding 
fifty thousand dollars. 


, Receiver. 


The indebtedness evidenced by said certificates and by the certifi- 
cates issued under the order of April 29th, 1855, 1s hereby made a 
tirst and last lien on all of said railroad lying between Fair Oaks 
and Yeddo, in the State of Indiana, superior to all other claims 
whatsoever. 

And it further appearing to the satisfaction of the court, from the 
petition of the receiver and the state:nent filed therewith, that for the 
safe and economical working, management, and improvement of the 
property of the trust a large amount of money should ahould be ex- 
pended at once for tools, machinery, locomotives, pile driver, der- 

rick-car, lathe, planer, drill-press, bolt-cutter, steel rails, bolts, 
193; and splices, real estate at Attica, repairs to the bridge over the 

Wabash river, and at the undercrossing of the Wabash, St. 
Louis & Pactfie railway near Attica; and it appearing that the re- 
cerver has no money or Income from the earnings of the road with 
which to meet the expenses thereof, now, therefore, In view of said 
facts and in pursuance of the prayer of said petition this day filed 
by the said receiver, Greorge C. Kimball, appointed as aforesaid, the 
said receiver is hereby authorized and directed to borrow from time 
to time, as he may need to meet the indebtedness to be incurred as 
aforesaid in the terms and rate of interest set out in the following 
form and debenture, not exceeding eighty thousand dollars, and to 
issue to the person or persons advancing — sum, or any part or 
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193k parts thereof, certificates signed by him expressing the amounts 

so advanced and the terms upon which the same may be ad- 
vanced, which certificates shall be designated as “Series No. 3,” and 
may be in form as follows, viz: 


Series No. 3. 


x——— 


No. 


The Chicago and Great Southern Railway Company. George ©. 
Kimball, receiver. 


OFFICE OF THE RECEIVER, 
Attica, INDIANA, -—, [SS5. 
One vear after date, unless sooner paid, [, George C. Kimball, as 
receiver of the Chicago and Great Southern Railway Company, 
under and by virtue of authority vested in me by the circuit court 
of the United States for the district of Indiana, promise to pay 
or order — dollars, with interest at the rate of six per cent. per 
annum, this obligation to operate, with such other debentures 
193d as may be hereafter ordered by this court, as a lien paramount 
to all other liens except such liens as may be or may be de- 
termined or declared by the court héreafter to be prior to the lien 
of the first mortgage and the deed of further assurances executed by 
the said company to secure the issue of two millions of dollars of it# 
bonds on all the railroad of said company lying between Fair Oaks 
and Yeddo, in the State of Indiana, and its earnings, income, and 
profits, after deducting operating expenses, costs of needed repairs, 
and other expenses of the receivership, this obligation being one of 
a series authorized to be issued by said order not exceeding eighty 
thousand one hundred and sixty-one and 73, dollars. 


_ Receiver. 


This indebtedness condensed by said certificates is hereby 

195m made a len on all of said railroad Iveng between Fair Ouks 

and Yeddo, in the State of Indiana, superior and paramount to 

all liens and claims whatsoever, except such as are or may be hereafter 

be determined or declared by the court to be prior to the lien of the 

mortgage and deed of further assurance executed by said company 
to secure the issue of $2,000,000 bonds of the company 

August 15th, 1585. 


194 And afterwards, to wit, at the May term of said court, on 

the 17th day of August, 1885, before the Honorable Wiiham 
A. Woods, judge as aforesaid, the following further proceedings in} 
the above-entitled cause were had, to wit: 


And now, this cause coming on to be heard upon the bill of com- 
plaint of said Henry H. Porter and the answer of the said Chicago 
and Great Southern Railway, and the pro confesao order as to Jolin 
C. New, trustee, and also upon the proofs and exhibits in the cause, 
and all the parties to this suit being present and before the court, 
and the said cause having been fully argued, and the court being 
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fully advised, doth now find that the matters and things in said 
bill of complaint alleged are true, and that the equity of “the cause 
is with the complainant, Heury H. Porter. 

And the court finds that there is due to the said Henry H. Porter 
on the interest coupon falling due July 1, 1Sa82. the sum of $36,000, 


together with interest from that date to July Ist, 1555, amounting to 
$6,480, makiv 4 the total ammount due as aforesaid on said coupon 
$42,480 

And the court tinds that there is due to the said Heury H. Porter 
on the — eoupon falling due January Ist, 1583, the sum of 
$36,000, together with interest from that date to July Ist, 1885, 


amounting by $5 400, making the total amount due as aforesaid on 

pon eal. 100. 

And the court finds that there is due to the said Henry H. Porter 

test ; coupe n falling due July Ist, 1533, the sum of $36,000, 
with interest from that date to July Ist, 1Ss5, amount- 


loge iit: Lt 
[hho lng to | he 2, making the total amount due as aforesaid on 
said coupon S40,320. 
(nd the court further finds that there is due te the said Henry 


H. Porter on the interest coupon falling due January ist, ISS4, the. 


a 
, . ' 


sum of Sob,u00, together with interest from that date to July ist, 
1585, amounting to $3,240, making the total amount due as afore- 
coupon Sou 240, | 
id fuvil finds that there is due to the said Henry 
Hl. Porter on the interest coupon falling due July ist, ISs4, the sum 
of 836-000, towether with Interest from: that date to Juiv ist, ISS5, 
S260, wi: iRIng the total amount due as tore ‘seid Ol} 

said coupe 1} aes |i ie : 
And the court finds that there is due the said Henry H. Porter on 
: upon falling due January Ist, 15a, the sui of $36,000, 
together with laterest fromm that date to Julv Ist, L584, armounting 
to R)4S0, making the total amount due as aforesaid on said coupon 
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S37 080) 
\nd the court tinds that there is due to the said Henry H. Porter 
on the interest coupon falling due July Ist, 1584, the sum of 336,000, 
making the total amount due on said coupons 3274.68), with in- 


terest thereon at six per cent. per annum from the aid rst day of 


Lele? chapel further tindsS that there is due ta the said Ciltil- 


plainant, Henrs Wn Porter, from said defendant on the first day of 


July, 185, for the principal sum of said bonds the sum of 31,200,000, 
together with interest thereon at six per cent. from said date, 
it) making total amount otf prineip val and Coupons, With interest 
thereon. dne eth the oat day ol July S LSSo, of $1.47 4.650, 
hee sabi i complainant, Porter, 31,474,650, 


together with Sa. at SIX per ene the reou lrom said tirst dav of 
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It is therefore ordered, adjudged, and decreed in this cause as fol- 
lows: 

First. That within tive duvs from this date the defendant, The 
Chicago, and Great Southern Railway Company, do pay into this 
court for the use of said complainant, Henry H. Porter, the said 
sum of $1,474,680, with interest from July Ist, 1885, at the rate of 
six per cent. per annum, and also that said defendant do pay the 
costs and charges of the complainant in and about this suit in this 
behalf laid out and expended. 

Second. That the equity of redemption of the defendantsand all per- 
sons claiming by, through, or under them, or either of them, in, to, and 
overthe said mortgaged property and premises, to wit, ail and singular 
the line of the railway of the said defendant corporation, The Chicago 
and Great Southern Railway Company, constructed or to be con- 
structed, from Fair Oaks, in Jasper county, extending through the 
counties of Newton, Jasper, Benton, Warren, Fountain, and Clay, to 

the city of Brazil, in said county of Clay, all being in the 
197 State of Indiana, together with all the lands, tenements, and 

hereditaments aequired or appropriated for the purpose of a 
right of wav of said railway, including all side tracks and mghts of 
way for the same, and also all depoteand station grounds, and all de- 
pots, engine-houses, cur-houses, station-houses, warehouses, machine- 
shops, car-shops, workshops, freight-bouses, grain-houses, and elevators 
and other erections and superstructures, ail machinery, tools, and 
implements held or acquired for use in connection with said rail- 
way, and also all locomotives, tenders, curs, and other rolling-stock 
and equipment, rails, bridges, wavs, piers, curriages, chairs, spikes, 
wheels, axles, ties, and all fuel and other stores and supplies beiong- 
ing to, or that may from time to time belong to, or be provided for 
use Upon or in connection with said railroad, with ail and sipgalar 
the appurtenances, and the rents, and incomes, and protitsof the same, 
and all the franchises and other rights of the said railway company 
pertaining to the said railway be, and the same is hereby, barred 
and forever foreclosed. 

Third. The said corporate property, to wit, said railway, woth its 
franchises, estate, property, and effects of every nature, as set forth 
and described in said deeds of trust, be sold at the eity of Indian- 
apolis, in the State of Indiana, upen dug notice given of the time, 
A we and terms of such sale by advertisements to be published not 
“ than three times a week for six successive weeks in a news- 

paper published in the eity of New York, also ina newspaper 
] {9S published in the city of Chieago, State of Pines, and aise im 

a newspaper published in the city of Indianapoits, State of 
Indiana,and William P. Fishback is hereby appointed master in chan- 
eery, and as such empowered to execute this decree according te the 
terms thereof, and is required to make prompt report and payment 
of ail moneys derived from such sale inte this court immediately 
after the execution of this decree. 

Fourth. Such sale shall be fot cash, and no bid shall be received 
for less than three hundred thousand doilars.one hundred thousand 
of which shall be paid at the time of sale. and the baiance to be 
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paid into court upon confirmation of the sale, unless the court shall 
at that time otherwise order. 

Fifth. Upon the report of the sale of the property, franchises, 
rights, and interests described in said trust deeds, the master is re- 
quired to make forthwith after such sale, and upon full compliance 
with the terms of such sale by the purchaser, and the approval by 
this court, the purchaser will be entitled to a deed conveying to him 
absolutely the.said mortgaged railway, rights, property, franchises, 
interests, and effects, real and personal, as fully as the same are now 
held and owned by the said defendant corporation. , 

Sixth. All questions of distribution necessary to be considered in 
this cause, and all allowances proper to be made, as well as all 

other questions not acaeel of by this decree, are reserved 
199 for the future action of this court— 

It being hereby intended and ordered that the property be 
sold free from all demands, liens, and incumbrances whatsoever, and 
that the fund arjsing from the sale be brought into court subject to 
the rights of all parties, or all who may be made parties, as their 
respective rights shall hereafter be determined, and nothing in this 
decree shall in any way preclude any claimant from asserting his 
right in and to the fund arising from such sale. 

And, in behalf of all parties and applicants to be made parties, 
Harris and Calkins, as solicitors, except to said decree and each part 
thereof, and are allowed thirty days to file specific statement of ex- 
ceptions and grounds therefor with the same effect as if filed now. 


And afterwards, to wit, at the May term of said court, on the 7th 
day of September, 1885, before the Honorable William A. Woods, 
judge as aforesaid, the following further proceedings in the above- 
entitled cause were had, to wit: 


Come now the creditors and stockholders, by Harris & Calkins, 
their solicitors, and file their exceptions to the decree herein, subject 
to motion to modify, and said exceptions are in the words following, 

to wit: 
9200 Be it remembered that on the 17th day of August, in the 

year 1885, the said complainant, by R. B. F. Peirce, Esq., his 
solicitor, appeared before the undersigned, district judge of the United 
States for the district of Indiana, acting as circuit judge in chambers, 
and asked for the entry of a decree in the said above-entitled —, and 
then and there submitted the draft of a decree, which he asked to 
be entered ; and also at the same time W. H. Calkins, Esq., solicitor 
for certain for certain of the stockholders and creditors of said de- 
fendants corporation, appeared in answer to a request made by the 
said R. B. F. Peirce, and then and there resisted the request made 
to have a decree entered upon the following grounds—that is to 
say: 

1. That no notice had been given him or the other solicitors ar 
pearing for the same and other creditors of the intention of the said 
Peirce to submit said motion, and that the request made by the 
said Peirce of the said Calkins to be present at that time had been 
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given only about two hours before that time, during which time the 
noon intermission occurred. . 
2. That no other notice had been given to the said Calkins 
201 orto any of the other solicitors appearing for the defendants 
to said bill of the said Porter of the intention of the said— 
Porter to submit a request to enter a decree in said suit at said 
time. , 

3. That the said W. H. Calkins, as solicitor of some of said cred- 
itors and some of the stockholders of said defendant corporation, 
then and there protested against the entry of any decree at that 
time, because the issues tendered by the answers of said stockholders 
and creditors in their answers then and theretofore filed, and upon 
the cross-bill theretofore filed by some of the creditors of said defend- 
ant corporation, had not been replied to, nor the cross-bill answered 
unto, and no issue had been joined upon the facts so pleaded by said 
cross-bill and answers, and that no evidence had been taken, and 
that no order of reference had been made, and the cause was not 
then ripe for decree. 

4. And because the court had no authority or ee under 
the practice in said court to enter a deeree in said cause foreclusing 
the mortgage in suit against the defendants thereto appearing 

and resisting the same, orany of them, before the issues were 
202 closed and evidence heard touching the issues, and such pro- 

ceedings was without authority of law and void. Yet, neverthe- 
less, over these objections and the general objection and protestation 
then and there made by the said W. HL. Calkins, Esq., there being 
no other solicitor present representing any of the defendants or hav- 
ing notice thereof, and there being no defendant present or having 
notice thereof, and ho solicitor representing the Chicago:«& Great 
Southern Railway Company, dutvndnet, the court did entertain the 
motion of the complainant’s solicitors to receive the decree by him 
tendered, and ordered the same to be entered of record as a judgment 
in said court and cause, and gave thirty days’ time unto the defend- 
ants to tender and file exceptionsin writing to the said deerce, which 
is now done within said time, and is signed and sealed by the Hon- 
orable William A. Woods, then and now sitting as judge of the cir- 
cuit court of said district in the absence of the circuit judge, and 
the same is ordered to be filed and made a part of the record. 


203 And afterwards, to wit, at the May term of said court, on 

the 2ist day of September, 1855, before the Honorable Wil- 
liam A. Woods, judge as aforesaid, the following further proceed- 
ings were had in the above-entitled cause, to wit: 


Come now Baker, Hord & Hendricks, solicitors, and upon their 
motion the petition of the Union Rolling Stock Company, Bristol & 
South Wales Railway Wagon Company, and William A. Adams, 
and the petition of the Pittsburg Bessemer Steel Company (Limited) 
are hereby referred to William P. Fishback, Esq., master in chancery 
to take the evidence and report the same, together with his finding 
thereon, to this court with all convenient speed. 
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paid into court upon confirmation of the sale, unless the court shall 
at that time otherwise order. 

Fifth. Upon the report of the sale of the property, franchises, 
rights, and interests described in said trust deeds, the master is re- 
quired to make forthwith after such sale, and upon full compliance 
with the terms of such sale by the purchaser, and the approval by 
this court, the purchaser will be entitled to a deed conveying to him 
absolutely the said mortgaged railway, rights, property, franchises, 
interests, and effects, real and personal, as fully as the same are now 
held and owned by the said defendant corporation. 

Sixth. All questions of distribution necessary to be considered in 
this cause, and all allowances proper to be made, as well as all 

other questions not disposed of by this decree, are reserved 
199 for the future action of this court— 

It being hereby intended and ordered that the property be 
sold free from all demands, liens, and incumbrances whatsoever, and 
thet the fund arising from the sale be brought into court subject to 
the rights of all parties, or all who may be made parties, as their 
respective rights shall hereafter be determined, and nothing in this 
decree shall in any way preclude any claimant from asserting his 
right in and to the fund arising from such sale. 

And, in behalf of all parties and applicants to be made parties, 
Harris and Calkins, as solicitors, except to said decree and each part 
thereof, and are allowed thirty days to file specific statement of ex- 
ceptions and grounds therefor with the same effect as if filed now. 


And afterwards, to wit, at the May term of said court, on the 7th 
day of September, 1885, before the Honorable William A. Woods, 
judge as aforesaid, the following further proceedings in the above- 
entitled cause were had, to wit: 


Come now the creditors and stockholders, by Harris & Calkins, 
their solicitors, and file their exceptions to the decree herein, subject 
to motion to modify, and said exceptions are in the words following, 

to wit: 
900 Be it remembered that on the 17th day of August, in the 

year 1885, the said complainant, by R. B. F. Peirce, Esq., his 
solicitor, appeared before the undersigned, district Judge of the United 
States for the district of Indiana, acting as circuit judge in chambers, 
and asked for the entry of a decree in the said above-entitled —, and 
then and there submitted the draft of a decree, which he asked to 
be entered ; and also at the same time W. H. Calkins, Esq., solicitor 
for certain for certain of the stockholders and creditors of said de- 
fendants corporation, appeared in answer to a request made by the 
said R. B. F. Peirce, and then and there resisted the request made 
to have a decree entered upon the following grounds—that is to 
say : 

1. That no notice had been given him or the other solicitors ap- 
pearing for the same and other creditors of the intention of the said 
Peirce to submit said motion, and that the request made by the 
said Peirce of the said Calkins to be present at that time had been 
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given only about two hours before that time, during which time the 
noon intermission occurred. : 
2. That no other notice had been given to the said Calkins 
201 or to any of the other solicitors appearing for the defendants 
to said bill of the said Porter of the intention of the said 
Porter to submit a request to enter a decree in said suit at said 
time. ! 

3. That the said W. H. Calkins, as solicitor of some of said cred- 
itors and some of the stockholders of said defendant corporation, 
then and there protested against the entry of any decree at that 
time, because the issues tendered by the answers of said stockholders 
and creditors in their answers then and theretofore filed, and upon 
the cross-bill theretofore filed by some of the creditors of said defend- 
ant corporation, had not been replied to, nor the cross-bill answered 
unto, and no issue had been joined upon the facts so pleaded by said 
cross-bill and answers, and that no evidence had been taken, and 
that no order of reference had been made, and the cause was not 
then ripe for decree. 

4. And because the court had no authority or _ypemscay 9 under 
the practice in said court to enter a deeree in said cause foreclosing 
the mortgage in suit against the defendants thereto appearing 

and resisting the same, orany of them, before the issues were 
202 closed and evidence heard touching the issues, and such pro- 

ceedings was without authority of law and void. Yet, neverthe- 
less, over these objections and the general objection and protestation 
then and there made by the said W. H. Calkins, Esq., there being 
no other solicitor present representing any of the defendants or hav- 
ing notice thereof, and there being no defendant present or having 
notice thereof, and ho solicitor representing the Chicago-& Great 
Southern Railway Company, defendant, the court did entertain the 
motion of the complainant’s solicitors to receive the decree by him 
tendered, and ordered the same to be entered of record as a judgment 
in said court and cause, and gave thirty days’ time unto the defend- 
ants to tender and file exceptionsin writing to the said decree, which 
is now done within said time, and is signed and sealed by the Hon- 
orable William A. Woods, then and now sitting as judge of the cir- 
cuit court of said district in the absence of the circuit judge, and 
the same is ordered to be filed and made a part of the record. 


203 And afterwards, to wit, at the May term of said court, on 

the 2lst day of September, 1885, before the Honorable Wil- 
liam A. Woods, judge as aforesaid, the following further proceed- 
ings were had in the above-entitled cause, to wit: 


Come now Baker, Hord & Hendricks, solicitors, and upon their 
motion the petition of the Union Rolling Stock Company, Bristol & 
South Wales Railway Wagon Company, and William A. Adams, 
and the petition of the Pittsburg Bessemer Steel Company (Limited) 
ure hereby referred to William P. Fishback, Esq., master in chancery 
to take the evidence and report the same, together with his finding 
thereon, to this court with all convenient speed. 
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And afterwards, to wit, at the May term of said court, on the 30th 
day of September, 1885, before the Honorable Walter Q. Gresham 
and the Honorable William A. Woods, judges as aforesaid, the fol- 


lowing further proceedings in the above-entitled cause were had, to | 


wit: 

Come now Cephas Atkinson and John Swan, petitioners, and file 
their petition, and offer to file their sworn answer, and ask to be 
made parties defendant to this suit; and the court, being fully advised 
in the premises, on the order of the circuit judge, the district Judge 
dissenting, the said Swan and Atkinson are admitted as defendants, 
and now file their answer. 

This order shall in nowise affect the decree heretofore made for 
the sale of the railroad by the court or rights of parties thereunder. 

The answer heretofore filed by Messrs. Harris & Calkins and 

others, as solicitors for the Smith Bridge Company, on August 
204 = 4th, 1885, is by leave of court withdrawn, so far as it affects 

the said Smith Bridge Company, but the pleading shall re- 
main on file as an exhibit to other answers filed by said solicitors. 

And the answer of said Atkinson and Swan, filed as above, is in 
the words following, to wit: 


205 To the judges of the circuit court of the United States: 


Your petitioner-, John W.Swan and Cephas A. Akison, show 
unto your honors that they are tax-payers of Union and Oak Grove 
townships, Benton county, Indiana; that as such tax-payers they 
have an interest in the subject-matter of the above-entitled suit, as 
fully shown and = set out in the accompanying answer; they 
hereby refer to the statement in said answer contained, and ask that 
they and all of them be considered in connection with this petition 
as if again recited herein, and that for the reasons therein recited 
they be admitted as parties defendant hereto, to defend the said 
railway company and the interests of its bona fide stockholders. - 

CEPHAS ATKISON. 
JOHN W. SWAN. 
STRAIGHT, WILEY & CARTER, 
HARRIS & CALKINS, 


Nolicitors. 


206 These defendants, now and at all times saving and reserving 

to themselves all and all manner of benefit and advantage of 
exceptions to the many errors, uncertainties, and imperfections in 
the said bill of complaint contained, for answer thereunto, or 
unto so much thereof as these defendants are advised is material 
and necessary forthem to answer unto, answer and savy : 

That is to say the said John W. Swan is a resident and tax-payer 
of Union township, in Benton county, Indiana, and has been for ten 
vears last past; tbat on the — day of May, 1880, the said town- 
ship, under and in pursuance of the laws of this State, at an election 
then and there held, voted aid to the Indiana and Chicago Railroad 
Company, which afterwards became the Chicago and Great Southern 
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Railway Company, his co-defendant herein, to a large amount, to 
wit, the sum of about $8,000.00 
207 That afterwards the board of commissicners of said county, 
at the time the money was paid to the railway company, sub- 
scribed to its capital stock in the full amount thus voted by said 
tax-payers of said township; that of the aggregate sum so paid by 
said township the said defendant Swan paid the sum of $194.80; 
and the said Cephas Atkison says that he is a resident and tax-payer 
of Oak Grove township, Benton county, Indiana, and has been for 
ten years last past; that on the — day of May, 1880. the tax-payers 
and voters of that township voted aid to the said defendant railway 
company in the name of the Indiana and Chicago Railroad Com- 
pany, which afterwards became the Chicago and Great Southern, in 
a large sum of money, to wit, about $15,000.00 ; that afterwards the 
board of county commissioners of said county, at the time 
2US_ said sum of money was paid to said railway company, sub- 
scribed the full amount of such aid voted to the capital stock 
of said railway corporation; that of the said aggregate amount so 
voted and paid the defendant Atkison paid the sum of $670.27 ; and 
the said defendants say that the number of tax-payers in said town- 
ships contributing to said. fund are so numerous that it would need- 
lessly encumber the record to insert herein their names, with the 
respective amounts by them paid; but they will lav before the court 
the list and amounts paid as soon as the same can be made out, and 
upon the trial of this cause will make proof thereof. 
And they further say that two other adjoining townships in Newton 
county likewise voted aid to said railroad, and the tax-payers 
209 paid in large sums of money, which entitles the suid tax- 
avers and all of them to paid-up steck in the railroad to 
the full amount of money paid by each of them. The whole amount 
voted in all four of the townships aggregates about the sum of 
$52,000. These defendants, at the proper time, will make _ of 
the names and amount paid by the tax-pavers of said townships. 
These defendants faster sav that they file this answer on behalf 
of themselves and all others similarly situated and who desire to 
come in under the decree in this case, and they ask that their an- 
swer herein may be taken as representing the interest of all of said 
tax-pavers to the full amount in the aggregate paid by them, to wit, 
$52,000. 
210 And these defendants further sav that at the time of the 
pavment of railroad tax aforesaid the treasurer issued to them 
receipts therefor, but that he failed to issue to them such special re- 
ceipts as the law provided and required, and on the Srd day of Au- 
gust,in the vear 1885, they took from the treasurer of Benton county 
special receipts which are authorized by the laws of this State, show- 
ing the amount of railroad tax having been paid by them, and on 
said day presented said receipts to one Chas. W. Hillard, who is the. 
treasurer of suid Chicago and Great Southern Railway Com- 
211) pany (the president or secretary, or either of them, could — be 
found), and demanded of him that he tssue to them a certifi- 
cate of shares of capital stock in said railway company to the full 
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amount. of the money so paid by them, less the odd sum over and 
above the amount which might be evenly divided by the sum of 
fifty, and thereupon exhibited to him the said special receipts is- 
sued to them as aforesaid; but the said Hillard wholly failed and 
refused to issue to them the said certificates of stock, or any of them. 
And the defendants say that under the law of this State they were 
entitled to have and receive of said company the said shares of stock 
aforesaid, and that the other tax-payers are likewise entitled to have 
and receive from said company the shares of capital stock 
212. in said company to the full amount of $52,000, par value. 
But these defendants aver that they believe it would be use- 
less for any of the said tax-payers to demand the said stock, as they 
believe the railway company would refuse to deliver it, as they did 
to these defendants. 

And the defendants further say that on the 8th day of March, in 
the year 1880, a railroad company was incorporated under the laws 
of this State by the name of the Indiana and Chicago Railroad Com- 
pany; that it ran through Jasper, Benton, Warren, Fountain, Parke, 
and Clay counties of this State: that the purpose of its promoters 
was to reach the coal-tields of Indiana and provide an outlet there- 

from to the city of Chicago and other points. 
215 That afterwards, to wit, on the 14th day of July, 1881, the 

name of the company was changed, in pursuance ‘of the laws 
of this State, to the Chicago and Great Southern Railway Company, 
one of the defendants herein ; that prior to the 18th day of March, 
1Ss2, but few shares of the capital stock of said corporation had 
been issued, and one Henry Crawford had become the holder and 
owner of a majority thereof, and controlled the board of directory 
as Well as all of its business relations. 

That on the — day of , 1SS2. he elected the bien persons 
directors of said meg to wit: William A. Starin, Henrv Craw- 
ford, Jun., D. J. Lyon, C. L. Worden, D. H. Conklin, Fred. F. Laey, 
and J. W. MeDonald, al constituting seven of the nine directors 
authorized by the said company to form its board. All of the per- 

sons named were his friends, kindred, emploves, and servants, 
214 and constituted a ruling majority in all of the meetings of 

the said board. They were all subject to his personal control 
and domination, so far as their official actions as directors were con- 
cerned, and were elected and qualitied under the promise and agree- 
ment to carry out the wishes of the said Henry Crawford in and 
ubout the premises. .\fter the election of the directory as aforesaid 
Henry Crawford caused his emplové and servant, William A. Starin, 
to be elected president of the board, and his son, Henry Crawford, 
Jr., secretary, and a part of the time treasurer thereof. Thev were 
all retained as directors in the company until the issuance ‘of the 
stock and bonds hereiaafter mentioned im the bill of the said Porter. 

On the ISth of Mareh, 1882, no work had been done upon said 
line of railroad of any vaiue, and no stock had been subseribed and 

paid for, except a few shares held by said Henry Crawford 
215 = for the purpose of managing and controlling the corporation, 
us hereinbefore set out,and the stock held by him was in effect 
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not paid for, and was held simply for the purpose of enabling him 
to dominate and control the operations of the corporation. 

That on the 18th day of March, 1882, said Henry Crawford, then 
a stockholder—and the chief stockholder of said corporation—and 
thereby dominating and controlling it, with the board of directors 
organized as aforesaid, all of whom he controlled. prepared and 
caused said railway company, through its directors, to enter into a 
construction contract with him, whereby he caused the company to 
agree that he should build the railroad as the contractor from Fair 
VUaks, in the county of Jasper, to Brazil, in Clay county, in the State 
of Indiana. 

_ By the terms of said contract said Crawford proposed to 
216 ~=»rocure for the company the right of way, grade, bridge, tie, 

and iron the railroad with iron or steel rails, and supply and 
construct proper turn-outs, switches, cattle-guards and the lke, and 
erect all necessary shops, water-tanks, tool-houses, turn-tables, stock- 
pens and the like necessary to equip said line for operation, and 
also to furnish a_ sufficient number of engine¢? and cars and other 
rolling-stock to enable the company to transact business such as is 
usually placed upon railroads similarly situated and doing a like 
business, said business contemplated being that of a large carrier of 
coal and produce, as well as passenger carrier; also to construct a 
telegraph line along said railroad and establish and supply proper 

stations and telegraph offices sufficient for the safe and effi- 
217 = cient operation of the railroad. In consideration whereof 

he caused the company by said contract to agree to pay him 
therefur all donations, voted aid, right of wav, land, labor, material, 
and money that had been or might thereafter be acquired by the 
com pany. | 

Also to pay him two million dollars of the full-paid-up non-assess- 
ible shares of the capital stock of the company, that being the entire 
amount of its authorized shares of stock ; also to pay him two imil- 
lion dollars of its first-mortgage six per cent. gold bonds; also to 
pay him two million dollars of its income bonds, that being the 
entire amount authorized to be issued upon its property. 

The bonds were to be secured by a trust deed or mortgage and the 
defendant here was to be the trustee, ali in the form usual in the 

creation of railroad securities. A: copy of the contract is filed 
218 herewith, marked Exhibit “ B,” for the information of the 
court. 

And said Crawford further caused the said railway company to 
agree with him that he should have the possession and control of 
the railway company during its construction and recetve all the in- 
come and earnings of every kind arising therefrom until le should 
turn it over. In order that he might raise money to be used in its 
construction, he caused the company to contract with him that it 
should, on his demand and for his accommodation, execute and de- 
liver to him its promissory notes and acceptances, which he might 
use In negotiating loans, or he might use the credit of the road in 
purchasing material, labor, equipments, or whatever he might 
think necessary. After the contract was made and the con- 


CRRA yo AA, pees BRS aR A ate A HERES hestnies, 


86 HENRY H. PORTER VS. 


struction of the railroad was begun a large part of the 
219 material, supplies,and labor in the building and construction 

of the railroad was obtained in the name and upon the credit 
of the railroad company. The only part of the railroad ever con- 
structed was that portion lving between Fair Oaks, in Jasper county, 
and Attiea, in Fountain county, a distance of about sixty miles. 

The defendants show to the court that the railroad was not built 
in accordance with the terms and provisions of the contract. The 
material used in its construction was inferior; the work was slighted ; 
the rails were iron; there was less than three miles of sidin-s con- 
structed ; there were but few buildings constructed, and they were 

poorly built; in short, the honest and reasonable cost and ex- 
220 pense in constructing the line between Fair Oaks and Attica, 
exclusive of the bridges over Big Pine creek and the Wabash 
river, did not exceed the sum of five thousand dollars per mile, and 
it is not worth to exceed that sum; that in the construction of the 
railroad by Crawford it became indebted for labor, materials, and 
supplies, and for work done in operating it, in a large amount, ex- 
ceeding in the aggregate $150,000, which indebtedness Crawford 
refuses to pay, and it is still unpaid: that said Crawford received in 
cash from the tax-pavers of Union, Iroquois, Oak Grove, and — 
townships the sum of about $52,000 as taxes or voted aid by said 
tax-payers of said townships to said railroad company. 
221 The defendant further shows that at the time of making 
the contract with said Crawford there was -a railroad con- 
structed from Attica southward to Yeddo, but that it was of little 
value; that the said Crawford had or could obtain the centrol of it 
for a mere nominal consideration ; that at the time of procuring the 
contract with the company, in anticipation thereof, he caused it to 
be agreed in the contract aforesaid that if he procured the railroad 
known as the Chicago Block Coai railroad to be consolidated into 
the Chicago and Great Southern Railway Company that he should 
have therefor the same amount of stock and bonds per mile 
222 oas provided for in the construction contract aforesaid ; that 
In the month of March, 1SS2, he procured such consolidation 
with said Chicago and Block Coal Railroad Company, extending 
from Yeddo, in Fountain county, to Attica, a distance of about 
twenty miles. 

On April Yth, 1883, he caused the defendant railway company to 
execute a supplemental deed of trust upon that portion of the prop- 
erty, being Exhibit" B”™ in the plaintiff's declaration ; that said 
Crawford did no work between Yeddo and Brazil, but wholly aban- 
doned the work. The line of railroad between Yeddo and Attica 
at the time of the consolidation was old, inferior, incomplete, and 

of very little value as a ratlroad property. 
22 After the abandonment of the work. to wit, on the 1Sth 
dav of February, 1584, said Crawford caused a meeting of 
the board of directors of the defendant railway company to be held 
in the city of Chicago for the purpose of receiving the report of bim, 
the sand Crawford, concerning the work he had done under Lis said 
contract: that at said meeting there Was nota quorum of the board 
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of directors present, and all that were present were his kinsmen, 
servants, employés, and especiai friends, and that thereupon, with- 
out authority of law, he caused said board to assume to elect another 
friend and employé, one Elisha Moore, Jr., a director, to fill out a 
quorum. . At the time of said election said Moore had no in- 
224 ~—siterest in said railway company, and owned no stock therein. 
The said Moore, being then present, at the instance and re- 
quest of said Crawford, assumed to and did act and participate in 
the meeting and voted on all questions arising as if he were a mere 
legal director; that no quorum of legal directors was present, and 
that it took his presence to make out a quorum. ‘Thereupon said 
board, being illegally organized, as said Crawford well knew, re- 
ceived the report which he, said Crawford, then and there made 
respecting the performance of his contract with said railway com- 
pany, but which report is unknown to the defendants, and, therefore, 
cannot be here stated. They ask that the said railroad com- 
225 pany be required to exhibit it, and also to exhibit the books 
wherein are written the proceedings which took place at said 
meeting, and immediately thereafter. 

And the defendants say that if a true report of the work done and 
of all the facts as they then existed had been made and honestly 
acted upon said Crawford would rot have been entitled to receive 
any portion of the alleged compensation for the construction of the 
said railroad; that if a fair and honest report hade been made as 
the facts were and now are it would have appeared that the entire 
line constructed by the said Crawford had not cost him more than 
$300,000, and the outstanding indebtedness then and there existing 
exceeded the sum of $150,000, which would only leave about the 
sum of $150,000 which the said Crawford had then and there ex- 

pended in and about the work in constructing said railroad ; 
226 = that he had received a large amount of donations and the 

like along the line of the railroad, which would still reduce 
the amount of money which he had put therein. 

And the defendant further shows that at said meeting of the board 
of directors, illegally organized, as before stated, the said Crawford 
caused and procured it to issue and deliver to him of all [of] said 
bonds now in suit and also a large amount of the capital stock of 
the company, believed to be about $1,500,000, and income bonds 
believed to aggregate a similar sum; and the defendants charge 
that all of said acts and the issuance and delivery of said bonds 
and the issuance and delivery of said stock was illegal and void. 

After said Crawford had procured said bonds and stock he deliv- 

ered them to Drexel, Morgan and Co., banker-, in New York, 
227 soby way of pledge for an individual loan of money made by 

them to him for about the sum of $350,000; but the defend. 
ants aver that said Drexel, Morgan and Co bad notice and know!l.- 
edge of all the facts aforesaid and of the illegality of the issue of 
said bonds and the illegality of the construction contract of the said 
Crawford. 

Afterwards, and before the commencement of this suit, the com- 
plainant, Henrv H. Porter, formed a syndicate or association for 
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the purpose of getting control of the Chicago and Great Southern 
railway and of extending it from Yeddo southward across the In- 
diana coal-fields to the Ohio river. 

Thereupon an arrangement was made by and between said Porter 
and said Crawford by which the stock and bonds theretofore deliv- 

ered to Drexel, Morgan and Co. in pledge were taken up and 
228 the said bonds and stock were repledged by the said Crawford 

to the said Porter for the advancements by the said Porter 
and his friends to Drexel, Morgan and Co. of the amount of money 
which they had advanced to said Crawford, aggregating the sum of 
about $400,000. 

As a further part of said arrangement between said Porter, Craw- 
ford, and their associates it was agreed that Porter should file a bill 
foreclosing said mortgage on account of said bonds against all per- 
sons having or asserting any claim or lien against the property of 
the railroad company, and extinguish the same and organize a new 
corporation, to whom the property after such foreclosure proceedings 
and sale should be conveyed. 

It was further agreed between the said Crawford and Porter 
229 and his associates that said Porter should not advance not 

to exceed $500,000, including the sum ‘advanced to Drexel, 
Morgan and Co.; that the said Crawford should have the benefit of 
the difference between the amount Porter and his friend paid to 
Drexel, Morgan and Co. and said $500,000, but in no event was 
Crawford to receive more than $250,000; that the sum the said 
Crawford was to receive depended somewhat upon the amount which 
it cost to extinguish the debts and liabilities of the said railroad in 
this foreclosure proceeding. 

It was further arranged and agreed that another railroad com- 
pany should be organized extending from Yeddo southward to the 
Ohio river, which should be consolidated with the defendant, Chi- 
cago and (reat Southern Raiiway Company. ‘The profits arising 

therefrom and from the completed road should be divided 
230 between the said Porter, Crawford, and their associates. 

In pursuance of said arrangement and understanding on 
the 9th day of May, 1885, said Porter and his associates did incor- 
wrate under the laws of Indiana a railroad from Yeddo through 
srazil to the Ohio river with a capital stock of $100,000, of which 
sum Porter subscribed $95,000, and the rest was taken by said Craw- 
ford and his friends, all in pursuance of the arrangements afore- 
said. ! 

Defendants show that the said Porter and his associates, whose 
names will be given hereafter, each and all of them knew before 
and at the ume of entering into the arrangement and _ before ad- 
vancing any money all the facts hereinbefore stated concerning 

the illegal construction contract with said Crawford, the ille- 
251 = gality of the issuance of the said stock and bonds,and of all 
the other illegal aets hereinbefore more specifically set out. 

The defendants show unto your honors that the construction con- 
tract made or pretended to be made between the said Crawford and 
the said railroad company is fra-dulent and void at the election of 
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the stockholders or creditors of the said company; that the board 
of directors of the railway company were, and still are, under the 
control and domination of said Crawford and the said Porter, and 
the said railway company refuse- to make any defence to this action, 
but, on the contrary, have caused or permitted an attorney-at-law, 
who has long been and now is the counsellor and adviser of the 

said Porter, to file an answer on behalf of the corporation, 
232 confessing each and every allegation in the complaint set 

out, thereby seeking to cut off and prevent the court froin 
being advised of the facts hereinbefore set out, and to carry out 
and consum-ate the inequitable and unlawful purpose of said com- 
bination and conspiracy. 

And the defendants say if they are permitted to do so it will de- 
feat the rights of the creditors of the said railway company and 
destroy the rights of the bona-fide owners of the shares of stock of 
said company. 

And defendants show to your honors that the persons who are 
associated with the said Porter in the scheme heretofore set out in 
this answer, and who contributed or agreed to contribute to the 
raising of the money to take said bonds out of pledge, are as fol- 
lows, with the sums ayreed to be paid by each set opposite their 
names, to wit: 
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and the remainder by said Porter or said Porter and Crawford. 

The defendants further show that the said Porter is not the trustee 
of his associates in any sense which authorizes him to sue in his 
own name herein, and they ask that said Porter be required to dis- 
close whether the namcs above given are his associates or the names 
of any other persons asssociated with him, tothe end that they may 
be made parties hereto. 

Che defendants further say that the said Porter asserts in this 

234 = court that the issuance of the said bonds was Jawful; that the 
yroperty of the railway company isan a security for 

said debt: that the corporation is insolvent; that the mortgaye and 
bonds are a first lien upon the property of the company ; that said 
John C. New refuses to maintain any action or take any steps to the 
enforcement of the said bonds and the protection of the suid property. 

‘Whereas the truth is, the issuance of said bonds was iNegal and 
without consideration. 

The mortgages are fra-dulent, and are therefore null and void; 
that said New refuses to act at the instance and request of the said 
Porter and his associates, or some of them, for the sole purpose of 
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enabling Porter to bring and remove this action into this honorable 
court. 

235 When the road is completed, if it ever should be, to Brazil 


and beyond, affording an outlet from the Indiana coal-fields, 
it will be a valuable railroad property. 

That if an accounting is had of the sum actually expended by said 
Crawford and of the other indebtedness outstanding for labor, sup- 
plies, and the like, it will be found that the property is of vastly 
greater value than the sum of such indebtedness. | 

And the defendants ask that the matters and things herein alleged 
be considered, to the end that the bonds and mortgage claim- by the 
suid Porter be annulled and set aside, and that the stock of these de- 
fendants be protected; and these defendants deny all and all manner 
of unlawful combination or confederacy wherewith they are by the 

said bill of complaint charged, without that, that any other 
236 matter or thing in the’said bil of complaint material or nec- 

essary for these defendants to make answer unto, and not 
herein or hereby well and sufficiently answered, confessed or avoided, 
traversed or denied, is true. 

All of which matters and things these defendants are ready and 
willing to aver, maintain, and prove as this Hionorable court shall 
direct, and humbly pray to be hence dismissed with their reasonable 
cost and charges in this behalf most wrongfully sustained. 

2 JOHN W.SWAN. 
CEPHAS ATKISON. 
JOHN S. COOPER. 
STRAIGHT, WILEY & CARTER, 
HARRIS & CALKINS, 
Solicitors. 


237 Strate OF INDIANA, ) .. 
Benton County, | 


Cephas Atkison, being duly sworn, on his oath says that he 
has heard read the foregoing answer and is fully informed of the 
matters and things therein stated; that the matters therein stated 
on information are true as he is informed and believes; the matters 
therein stated of his own knowledge are true. 


CEPHAS ATKISON. 


Subscribed and sworn to before me this August 4th, 1885. 
D. KE. STRAIGHT, 


Notary Public. 


And afterwards, to wit, at the May term of said court, on the 2nd 
dav of October, 1585, before the Honorable William A. Woods, judge 
as aforesaid, the following further proceedings in the above-entitled 
cause were had, to wit: 
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Come now Crerar, Adams & Co., by Lyman & Jackson, their 
solicitors, and file their claim herein, in the words following, to wit: 


938 Inthe Matter of the CHicaGo & GREAT SOUTHERN RAILROAD 
Company. George C. Kimble, receiver. 


Claim of John Crerar, John McGregor Adams, and E. S. Shepherd, 
copartners under the firm name and style of Crerar, Adains 
& Co. 


STATE OF ILLINOIS, 
Cook County, 


Edward S. Shepherd, being first duly sworn, deposes and says 
that he is a member of the firm of Crerar, Adams & Company, and 
that the Chicago and Great Southern Railroad Company are in- 
debted to the said firm of Crerar, Adams & Co. in the sum of seveu 
thousand eight hundred and nine dollars and ninety-four cents 
($7,809.94) for merchandise sold and delivered by said firm of 
Crerar, Adams & Co. to the said Chicago and Great Southern Rail- 
road Company at the special instance and request of the said Chi- 
cago and Great Southern Railroad Company. and that the annexed 
statement of said indebtedness is trie and correct. 

EDWARD 8S. SHEPHERD. 


239 Subscribed and sworn to before me this 16th day of June, 
1885. 
[SEAL. ] | LYNN T. SPRAGUE, 


Notary Public. 
_ Cricaco, Oct. 31, 1884. 
Chicago & Great Southern R. R. Co. to Crerar, Adams & Co., Dr. 


Railway supplies, 11 & 13 Fifth avenue. Terms, net cash. Ac- 
counts not settled by the 15- of the month subject to sight draft. 
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And thereupon it is ordered by the court that said claim be, and 
the same is hereby, referred to William P. Fishback, Esq., master in 
chancery, to take the evidence and report the same, together with 
his tinding thereon, to this court with al] convenient speed. 


245 And afterwards, to wit, at the May term of said court, on 
the Sth dav of October, 1885, before the Honorable William 

A. Woods, judge as aforesaid, the following further proceedings in 

the above-entitled cause were had, to wit: : 


; Comes now John W. Swan aud others, by Harris & Calkins, their 
5 solicitors, and file their petition herein for a rehearing, which peti- 
tion is in the words following, to wit: 


246 Tothe honorable judges of the circuit court of the United 
States for the district of Indiana, in chancery siting : 

Showeth unto vour honors your petitioners, John W. Swan and 

Cephas Atkison, The Cleveland Rolling Mill Company, Wirt D. 

Walker, H. B. Seutt and Company, Oliver Brothers and Phillips, 

a Charles J. Fitz Simmons and Charles J. Connell, partners as Fitz 

2 Simmons and Connell, that they and each of them are parties de- 

5 fendant to the above consolidated causes, the said Swan and Atkison 

having been made parties as stockholders of said defendant rail- 

way company, bv order of this honorable court, entered on the 34th 

day of September, 1885, and the others of your petitioners having 

been made parties defendant to said bill of said Pusies to foreclose 

suid mortgage in pursuance of a stipulation entered into by and 

between their solicitors and the solicitors of said Henry H. 

247s Porter, complainant in said bill, and filed in this court and 

% made part of the records in said cause and by this court 

+ ordered to be done on or about May 6th, 1885, and others of vour 

petitioners Jast mentioned being at the date aforesaid judgment 

creditors of ¢aid defendant railway company, they having obtained 

their respective judgments against said railway company at the 

times and for the amounts respectively as set forth and shown in 

the pleadings and papers on file in said consolidated causes and to 

which your petitioners beg leave to refer and make the same or such 
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part or portions thereof as are or may be material] to this petition a 
part hereof. 

Your petitioners further show unto your honors that on or about 
the 27th day of October, A. D. 1884, the above-named complainants 

in said creditors’ bill, John Hack and others, filed their com- 
248 plaint in the circuit court of Jasper county, in the State of 

Indiana, alleging, amongst other things, that said railway 
company was indebted to said plaintiffs respectively in amounts as 
stated in said complaint, and that said company was insolvent, and 
praying, amongst other things, for the appointment of a receiver 
for the property of said company. 

That the appearance of said company was, on or about the day 
and vear last aforesaid, duly entered to said bill, and by the consent 
of said railway company and on the application of said plaintiffs 
one Phillip B. Shumway was, on or about the day and year afore- 
said, appointed such receiver, and he within a few days thereafter 
cualified as such receiver by doing those things required of him by 
Jaw and the order of the court. 

Subsequently said last-mentioned cause was removed to the cir- 

cuit court of Newton county, in said State, and whilst said 
249 cause was pending in said Newton circuit court one John C. 

New filed his complaint in said last-mentioned court for the 
purpose, amongst other things, of foreclosing the same mortgages 
mentioned and described in the above bill of complaint of said 
Porter in this court, in which complaint said New averred that said 
Porter was the sole owner of all the bonds and coupons issued 
under and secured by said two mortgages ; and in said complaint, 
and the litigation which took place thereunder in said Newton cir- 
cuit court, the said New, as trustee in said mortgages, was repre- 
sented by Hon. R. B. F. Pierce as as his attorney, and the same 
person who has represented the said Porter in said consolidated 
causes In this court. 

And your petitioners are informed and believe, and so charge the 
fact to be, that said Pierce, in all of said litigation in said State 

court, as well as in this court, was in reality the attorney 
250 and solicitor of said Porter, hired by him and subject to his 
(Porter's) direction, as the real chent of him, said Pierce. —_. 

That afterwards, and on or about March 5th, 18585, said Pierce so 
acting as the attorney of record for said New (but, as your petition- 
ers are Informed, believe, and so charge the fact to be, in fact as 
attorney for said Porter) in said foreclosure suit, dismissed said suit 
out of said Newton circuit court, and at the same time was seeking 
as the attorney for suid Porter as the owner of the bonds and in- 
terest coupons secured by said two mortgages to have said Porter 
made party to said suit, wherein said Hack and others were plaint- 
itfs, and remove said suit to this court. 

Such proceedings were bad in said Newton circuit court in said 
last-named suit that said court removed said Shumway as receiver 

as aforesaid, and appointed one William Foster in his stead ; 
25] and afterwards said suit was, after being once remanded by 
this court, lodged in this court, which, on the petition of said 
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Porter for removal finally, and on or about the said 4th day of 
April, A. D. 1885, took jurisdiction of said cause, in pursuance of 
an opinion of this court, written out and now on file and made a 
part of the record of this cause in this court. 

Your petitioners further show that after the said suit in which 
the said John Hack and others are plaintiffs (and which for con- 
venience your petitioners hereinafter designate as the “ Hack suit”) 
has been removed to this court, as above mentioned, on or about 
the 18th day of April, 1885, by order of this court, the said Hack 
suit was consolidated with the said suit brought by said Henry H. 
Porter for the foreclosure of said mortgages, and which last-men- 
tioned suit for convenience your petitioners hereinafter designate as 

the “ Porter suit.” 
202 Your petitioners further show unto your honors that they 
are informed, believe, and so charge the fact to be, that prior 
to the time of the removal of said Hack suit to this court, and 
whilst the same was pending in the Newton circuit court, and after- 
wards, while that suit and also the Porter suit were pending in this 
court, and prior to the filing of the answer of the Chicago and Great 
Southern Railway Company, on May 25th, 1885, as hereinafter re- 
ferred to, various answers, petitions, complaints, cross-bills, and cross- 
complaints had been filed in one or the other of said causes, or in 
said consolidated cause, attacking the right of said Porter to fore- 
close the said mortgage, amongst other things, on the ground that 
the bonds and interest coupons secured thereby had been fra-du- 
lently issued, and that said Porter was not a purchaser in 
253 = good faith and for value of said bonds, and that said railway 
company had a good and perfect defense to said mortgage 
foreclosure and to said bonds and coupons in the hands of said 
Porter; and the said Porter and his attorneys and the officers, at- 
torneys, and directors of said railway company well knew that the 
creditors were avowing their intention of defending against the 
foreclosure of the said mortgage, and that the said Porter also 
owned a large amount of the unpaid capital stock of said railway 
company, for which said creditors were intending to have him as- 
sessed in order to pay the indebtedness of said railway company, 
whether due to the said Porter or to the general creditors of the said 
company. 

Your petitioners are further informed, believe, and so charge the 

facts to be, that said Porter was on the 28th day of May, 1885, 
254 = and had been for months before that time in full control of 

the affairs of said railway company, whose board of directors 
and officers did precisely as the said Porter directed should be done, 
they, or some of them, being associated with him in his scheme, as 
hereinafter set forth. 

Your petitioners are further informed, believe, and so charge the 
facts to be, that some time prior to the 18th day of March, 1582, one 
Henry Crawford, who was originally a defendant in the said Hack 
case, Was negotiating with William Foster and others, of the State 
of Indiana, who owned and controlled the said railway company 
and directed the management of its corporate affairs; that the said 
13—1280 
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Foster and his associates owned all the capital stock of said company 
except that which had been subscribed for and had already been 
paid or was in process of being paid for by the municipalities 


255 on the line of said road, as shown by the papers on file in this - 


‘ase. Within avery few days prior to the 18th day of March, 
1882, the said Crawford obtained control of the said railway com- 
pany and its corporate affairs and the management thereof from the 
said William Foster and his associates, and either on the 18th day 
of March or a day or two prior thereto the said Crawford procured 
the resignation in the board of directory of the said Foster and his 
associates, or at least a majority of the directors who were acting in 
the interest of the said Foster and his associates; and at the same 
time the said Crawford procured or caused to be elected at a pre- 
tended meeting of the stockholders or directors of the said company 
(which these petitioners charge was illegal and void) a majority of 
said directors, composed of the clerks of the said Crawford, his son, 
and others in bis employ, who had not one dollar of beneficial 14- 

terest in said road, but simply accepted the position of direct- 
256  orsin said company at the request of said Crawford. And after- 

wards, on the 18th day of March, 1882, at a pretended meet- 
ing of said board of directors (which these petitioners charge was 
an illegal meeting), the said Crawford presented, and the said di- 
rectors, or a majority thereof, pretended to go through the form of 
endorsing, a certain construction contract between the said Craw- 
ford and the said railway company, a copy of which is hereunto 
annexed and made a part hereof and marked Exhibit “A.” 

And these petitioners set forth and show unto your honors that 
said construction contract was prepared by the said Henry Crawford, 
or under his direction; that the same was authorized by said board 
of directors, not in the performance of their duty as directors of said 
railway company, but at the behest of the said Crawford, and be- 

cause and for the sole reason that the said Crawford requested 
257 said directors to authorize the said contract to be executed in 
the name of the said railway company. 

And your petitioners show that the said contract in the provisions 
thereof was grossly unfair and unjust toward said railway company, 
and was a fraud upon said company and its stockholders and credi- 
tors, and that vour petitioners are advised by their counsel, believe, 
and charge the same to be true, that the said pretended contract was 
fraudulent and void from the manner in which it was entered into, 
having been dictated as to its terms and provisions by the said 
Crawford, without any one acting in the interest of the said railway 
company consenting thereto. 

And your petitioners further show unto your honors that they are 
informed, believe, and so charge the facts to be, that afterwards, and 

whilst the said Crawford was engaged in building thesaid road 
258 under the terms of said pretended contract, the same pre- 
tended board of directors of said railway company, acting in 
the interest, for the benetit, and at the dictation and direction of the 
said Crawford, voted from time to time as he, the said Crawford, re- 
quested, the delivery of the first-mortgage bonds and the shares of 
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capital stock mentioned under said pretended construction contract 
to the said Crawford, and the same were delivered to him. 

And your petitioners are informed, believe, and so charge the 
facts to be, that at some one or more of the pretended meetings of 
the said board of directors, wherein the first-mortgage Londs of said 
company were voted, and which are now a part of the bonds claimed 
to be owned and held by the said Henry H. Porter, certain of the 
members of the board of directors of the said company who were re- 

ported on the records of said company setting forth the meet- 
259 ings of said board of directors as being present, were not in 

fact present, but were absent from said meeting, and were 
absent from the city of Chicago, in which the said meeting or meet- 
ings were pretended to be held. 

And your petitioners further show unto your hoiors that all the 
bonds and interest coupons now held by the said Henry H. Porter, 
and also all the capital stock held by him,as hereinafter mentioned, 
were delivered or taken possession of from said company by said 
Crawford under the provisions of said pretended contract, which 
your petitioners charge was and is Prana ste and void. 

Your petitioners also state. on information and belief, and charge 
that the said Henry Crawford, under the provisions of said pretended 
construction contract, received or took from said railway company 
about the sum of $1,800,000, par value, of the capital stock of the 

said railway company as stock full paid and non-assessible. 
260 Your petitioners further show unto vour honors that thev 

are informed, believe, and so charge the facts to be, that after- 
wards, and after said bonds and stock had been obtained by said 
Henry Crawford from the said railway company, and on or about 
the Ist day of January, 1883, he, the said Crawford, delivered the 
said bonds, the said stock, and the said frandulent construction con- 
tract to a firm of bankers in the city and State of New York, known 
as Drexel, Morgan and. Company, by way of pledge to secure the 
repayment of certain advances of money made by the said Drexel, 
Morgan and Company to the said Crawford, amounting, in the ag- 
gregate, to the sum of about $350,000; that said banking firm of 
Drexel, Morgan and Company never became the absolute owners of 

said bonds, stock, or construction contract, but simply held 
261 =the same as collateral security for the indebtedness of said 

Crawford to them as aforesaid, and knew when they took the 
same of the fraudulent character of said construction contract. 

These petitioners further show unto your honors that afterwards, 
and on or about the 26th day of December, 1554, whilst the said 
railway and property were in the hands of a receiver, appointed, as 
aforesaid, by the Indiana State court, and at a time when said 
Henry H. Porter knew about the indebtedness of said railway com- 
pany, he, the said Porter, entered into a contract to and with the 
said Crawford, as these petitioners are informed, believe, and su 
charge the facts to be, for and on behalf of himself, said Porter, and 
his associotes interested with him therein, and organized for the 
purpose of completing the construction of said line of railway of 
the said railway company, which it was authorized to construct 
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262 in and by the terms of which agreement said Crawford was 

to, and, in fact, did, sell, assign, and set over unto the said 
Henry H. Porter, for himself and his associates, all and singular 
his, the said Crawford’s, right, title,and interest in and to said bonds - 
and stock and construction contract so pledged to the said Drexel, 
Morgan and Company as collateral security for the said amount of 
of $350,000 as aforesaid, to the said Henry Crawford, and in con- 
sideration of which sale and assignment by said Crawford to the 
said Porter and associates the latter agreed to pay for said bonds 
and stock the sum of $500,000, of which the sum of $392,363 (24 
less the sum of $2,600, allowed by the said bank to the said Craw- 
ford as rebate in computation of interest on said loan), paid by 
the said Porter to said Drexel, Morgan and Company for and 

on account of the loan by the latter to said Crawford 
263 of said $350,000, with the accrued interest thereon, making 

the sum paid by said Porter for himself and associates to said 
Drexel, Morgan and Company, on account of said loan to said Craw- 
ford, with accrued interest thereon, the sum of $389,763.24; and the 
balance of said $500,000, being the sum of about $110,236.76, was 
to be and was retained by said Porter, and is now in the possession 
and control of said Porter and his associates, for the purpose of pay- 
ing any and all claims adjudged and decreed by a court of compe- 
tant jurisdiction to be prior and paramount to the lien of said bonds 
of said railway company, being the bonds in question in this suit, 
and that the balance of said last-named sum of money left after 

paying all claims decreed by order of a court of competant 
264 jurisdiction to be prior and paramount +o the lien of said 

bonds of said railway company, being the bonds in suit, was 
to be paid over to the said Henry Crawford ; and it was further 
agreed in said contract between said Porter and said Crawford that 
if the said Porter and his associates, known in said last-mentioned 
contract as [the] syndicate, should obtain more than the sum of 
$500,000 for said bonds and stock that the said Crawford was to have 
one-quarter of the proceeds of the sale thereof over and above said 
$500,000, but in no event was said Crawford’s share of the proceeds 
of said sale in excess of said $500,000 to exceed the sum of $250,000. 

And your petitioners are further informed, believe, and so charge 
the facts to be that the persons interested with said Porter in the 
ownership of said bonds and shares of said capital stock and in said 

enterprise of extending the said line of railway as above men- 
265 tioned [are] Samuel M. Nickerson, Henry Seibert, David 

Dows, J. M. Durand, Alexander J. Leith, Robert Long, Isaac 
H. Wing, E. W. Winter, and E. F. Laurence. 

And these petitioners further show unto vcur honors that the said 
Porter and those associated with him, from the time of his attempt 
to foreclose the mortgage securing the bonds of said railway com- 
pany held by him, has been constantly endeavoring, both in said 
State court, until said suit was dismissed therein, and also in this 
court, to procure an adjudication in his favor as to his ownership 
in good faith of said bonds and a foreclosure of said mortgage, with- 
out allowing any one interested in said railway company or in the 
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property thereof an opportunity to defend against said foreclosure, 
and to subject the matters in controversy to judicial investigation. 
And your petitioners are informed, believe, and so charge 

266 =the facts to be that the said Porter and those interested in 
him conspired together to procure such judicial decree with- 

out a judicial investigation, and as a part of said conspiracy, on or 
about May 28th, 1885, the said Porter and those acting with him 
procured one E. F. Laurence, claiming to be the president of the 
company, and interested with the said Porter in the ownership of 
the said bonds and capital stock, as hereinbefore stated, to sign an 
answer on behalf of said railway company, as the president thereof, 
and one Henry A. Gardener, a private and personal attorney of said 
Porter, to sign said answer as the pretended solicitor of said railway 
company, in and by which said answer said railway company not 
only was made to falsely and fraudulently admit all of the allega- 
tions in the bill of complaint of said Porter, but whilst said orig- 
inal mortgage and supplemental mortgage sought to be fore- 

267 closed by the said Porter in his bill of complaint as aforesaid 
nowhere provided that the principal sum of the bonds se- 

cured by the said mortgage should become due presently after the 
failure to pay the interest due upon said bonds, or for any other 
reason, wad whilst the principal sum of said bonds was to become 
due, according to the tenor of said bonds, on the first day of January, 
1912, there was no provision, either in said bonds or in either of said 
mortgages, original or supplemental, securing said bonds providing 
for the principal sum of the bonds to become due in any event be- 
fore their maturity, as aforesaid, yet the said answer of the said rail- 
way company falsely and fraudulently confesses that the principal] 
sum of said bonds, amounting to $1,200,000, which could not become 
due for a period of over a quarter of a century, should become and 
were then justly due, and that for such principal, together 

268 ~~ with the interest, said Porter was entitled to be paid, and for 
a decree and foreclosure accordingly. And vour petitioners 
annex hereto and make a part hereof a copy of said answer last 
mentioned,and mark the same Exhibit B. Your petitioners further 
show unto your honors that they ure informed, believe, and so 
charge the facts to be that certain townships along the line of said 
railway, along about the vear 1880, voted to subseribe to the stock 
of the Indiana and Chicago Railway Company, which company was 
succeeded by and all its property and franchises transferred to the 
said Chicago and Great Southern Railway Company; that said 
townships voted to subscribe for, take, and pay for stock in said com- 
pany to the aggregate amount of about $52,000, and that after- 
wards said townships did pay for said stock the above amount, 
and about the 2nd day of May, 1885, the said townships which 
had thus voted to subscribe for stock in said railway 

269 company, in and by the name of school a re- 
spectively, filed their petition to be made parties and allowed 

to defend against the foreclosure of said mortgage in said cause, 
and while said application was pending, and which showed the in- 
equity and injustice of allowing the said Porter to inforce a fore- 
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closure of said mortgage as prayed for by him, the said answer of 
the said railway company was filed; that afterwards, on the 20th 
day of June, 1885, this court having refused to allow the said school 
townships to be made parties the said townships, as civil townships, 
filed their answer and petition in this honorable court to be made 
parties and to be allowed to defend against said foreclosure as stock- 
holders of said railway company, which application was also by this 
court, on the 29th day of June, 1885, rejected; that afterwards, and 

some time prior to the 17th day of August, 1885, your peti- 
270 ~=-tioners, John W. Swan and Cephas Atkison, as large tax- 
payers and citizens of Oak Grove and Union townships, in 

Benton county, Indiana, and as persons who had contributed to the 
payment of the taxes assessed for the payment of said stock sub- 
scribed for by said townships in said railway company, filed their 
petition to be made parties defendant in said Porter suit, consoli- 
dated as aforesaid, and also filed their proposed answer to the bill 
of complaint of said Porter, and made said answer a part of their 
sald petition, and asked that they be adinitted as parties defendant 
to said suit, and to defend the said railway company and the inter- | 
ests of its bona fide stockholders. 

And after said petition had been presented to the Honorable 
William A. Woods, presiding as judge of said circuit court, and had 

been under consideration by him for some days, the said in- 

271 ~=terlocutory decree or decretal order hereinafter complained 

of was entered by order of the said judge. 

And these petitioners further show unto your honors that they 
are Informed, and believe and so charge the facts to be. that on the 
17th day of August, A. D. 1885, whilst the said petition of your 
petitioners, Swan and Atkison, as such tax-pavers and equitable 
stockholders of said railway company, and their proposed answer 
on behalf of said railway company to said Porter's bill of com- 
plainant were pending in this honorable court and taken under 
advisement by the Honorable William A. Woods, sitting as circuit 
court Judge as aforesaid, and whilst there were pending in this court 
the answers of numerous judgment creditors who were par- 
ties defendant to said Porter's suit ter foreclosure, setting 
forth their grounds of detense against the foreclosure of said 
mortgage substantially, all in the line of the matters that 

are herein above set forth as-a defense to the fore- 

272 ~=s closure of said mortgage, and to all of which vour peti- 

tioners beg leave to refer, the same as if they were made a 
part hereof (as well as to all the other papers, documents, orders, 
aud decrees of said court in said consolidated cause), and whilst the 
most of the attorneys engaged in said cause were off upon their 
summer vacations, the aforesaid R. B. F. Pierce, Esq., as attorney 
for said complainant, as your petitioners are coiemiead and believe, 
and so charge the facts to be, on said day and vear last mentioned, 
some time during the said day, inforedmed the Hon. W. H. Calkins, 
one of the counsel for your petitioners, in the city of Indianapolis, 

that in about two hours from that time he, Pierce, would submit a 

decree to the said judge, sitting in chambers, for the sale of said 
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property; and that during the time mentioned bv said Pierce, the 

said Calkins appeared in said court, before the said judge, 
273 in chambers, in the city of Indianapolis, whereupon the said 

Pierce, as attorney for said Porter, resented the decree here- 
inafter set forth and complained of, and asked that the same be en- 
tered, and the said Calkins objected thereto and insisted that such 
decree should not be entered; but, nevertheless, said judge of said 
court, sitting in chambers, then and there directed the said decree 
to be entered, and the same then and there was entered as a part of 
the records of said court by the direction of the said judge, and 
the same was and is in the words and figures following: 


In the Circuit Court of the United States for the District of Indiana. 
May Term, 1885. Chancery. 
Present: Hon. Wm. A. Woods, judge. 
Henry H. Porter 
rs, 
THE CHICAGO & GREAT SOUTHERN Rattway Company et al. 
AuGust 171Tn, 1885, 

274 And now this cause confihg on to be heard upon the bill 

of complaint of said Henry H. Porter, and the answer of 
the said Chicago and Great Southern Railway Company, and the 
pro confesso order as to John C. New, trustee, and also upon the 
roofs and exhibits in the cause, and all the parties to this suit be- 
Ing present and before the court, and the said cause having been 
fully argued, and the court being fully advised, doth now find that 
the matters and things in said bill of complaint alleged are true, 
and that the equity of the cause is with the complainant, Henry H. 
Porter. : 

And the court finds that there is due to the said Henry HH. 
Porter, on the interest coupon falling due July Ist, 1582, the sum 
of thirty-six thousand ($36,000) dollars, together with interest 
from that day to July Ist, 1885, amounting to six thousand four 
hundred and eighty (86,480) dollars, making the total amount 
due as aforesaid on said coupon forty-two thousand four hundred 

and eighty ($42,480) dollars. 
275 And the court finds that there is due to the said Henry TL. 

Porter on the interest coupon falling due January Ist, 1553, 
the sum of thirty-six thousand ($36,000) dollars, together with in- 
terest from that day to July Ist, 1885, amounting to tive thousand 
four hundred ($5,400) dollars, making the total amount due as afore 
said on said coupon forty-one thousand four hundred (841 400) dol. 
lars. 

And the court finds that there is due to the said Henry HW Porter 
on the interest coupon falling due July Ist, 1883, the sum of thirty- 
“ix thousand (&36,000) dollars, together with interest from that date 
to July Ist, 1SS5, amounting to four thousand three hundred and 
twenty (£4,320) dollars, making the total amount due as afyresaid 
on said coupon forty thousand three hundred and twenty (840,520) 
dollars, 
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104 HENRY H. PORTER VS. re 
And the court finds that there is due to the said Henry H. Porter 
on the interest coupon falling due January Ist, 1884, the sum 
276 ~=of_ thirty-six thousand ($36,000) dollars, together with in- 
terest from that day to July Ist, 1885, amounting to three 
thousand two hundred and forty ($3,240) dollars, making the total 
amount due as aforesaid on said coupon thirty-nine thousand two 
hundred and forty ($39,240) dollars. 

And the court finds that there is due to the said Henry H. Porter 
on the interest coupon falling due July 1st, 1884, the sum of thirty- 
six thousand ($36,000) dollars, together with interest from that date 
to July Ist, 1885, amounting to two thousand one hundred and sixty 
($2,160) dollars, making the total amount due as aforesaid on said 
coupon thirty-eight thousand one hundred and sixty (38,160) dol- 
lars. 

And tie court finds that there is due tothe said Henry H. Porter 
on the interest coupon falling due January Ist, 1885, the sum of 
thirty-six thousand (36,000) dollars, together with interest from that 

date to July 1st, 1885, amounting to one thousand and eighty 
277 ~=—- ($1,080) dollars, making the total amount due as aforesaid 

on said coupon thirty-seven thousand and eighty ($37,080) 
dollars. 

And the court finds that there is due to the said Henry H. Porter 
on the interest coupon falling due July Ist, 1885, the sum of thirty- 
six thousand ($36,000) dollars, making the total amount due on said 
coupons two hundred and seventy-four thousand six hundred and 
eighty ($274,680) dollars, with interest thereon at 6 per cent. per 
annum from the said ist day of July, 1885. 

And the court further finds that there is due to the said complain- 
ant, Henry H. Porter, from the said defendant on the Ist day of 
July, 1885, for the principal sum of said bonds the sum of one mil- 
lion two hundred thousand ($1,200,000) dollars, together with in- 
terest thereon at 6 per cent. from said date, making the total amount 
of principal and coupons, with interest thereon, due on the Ist day 

of July, 1855, of one million four hundred and seventy-four 
278 thousand six hundred and eighty (31,474,680) dollars, together 

with interest at 6 per cent. thereon from the said Ist day of 
July, 1885, which the said complainant is entitled to’ recover from 
the said defendant railway company upon the bonds and coupons 
mentioned in said bill of complaint and secured by the two deeds 
of trust executed to John C. New, as trustee. 

It is therefore ordered, adjudged, and decreed in this cause as fel- 
lows: 

First. That within five days from this date the defendant, The 
Chicago and Great Southern Railway Company, do pay into this 
court for the use of said complainant, Henry H. Porter, the said sum 
of one million four hundred and seventy-four thousand six hundred 
and eighty (81,474,680) dollars, with interest from July Ist, 1885, at 
the rate of G per cent. per annum, and also that said defendant do 
pay the costs and charges of the complainant in and about this suit 

in this behalf laid out and expended. 
or Second. That the equity of redemption of the defendants 
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and all persons claiming by, through, or under them or either 
of them in, to, and over the said mortgaged property and_pretiises, 
to wit, all and singular the line of the railway of the said defendant 
corporation, The Chicago and Great Southern Railway Company, 
constructed or to be constructed, from Fair Oaks, in Jasper county, 
extending through the counties of Newton, Jasper, Benton, Warren, 
Fountain, and Clay, to the city of Brazil, in said county of Clay, all 
being in the State of Indiana, together with all the lands, tenements, 
and hereditaments acquired or appropriated for the purpose of a 
right of way of said railway, including all side tracks and rights of 
way for the same, and also all depot and station grounds, and all 
depots, engine-houses, car-houses, stntion-houses, warehouses, ma- 

chine-shops, car-shops, workshops, freight-houses, grain- 
280 houses, and elevators, and other erections and superstruct- 

ures; all machinery, tools, and implements held or acquired 
for use in connection with said railway; and also all locomotives, 
tenders, cars, and other rolling-stock and equipment, rails, bridges, 
ways, piers, carriages, chairs, spikes, wheels, axles, ties, and all fuel 
and other stores and supplies belonging to or that may from time 
to time belong to or be provided for use upon or in connection with 
said railroad, with all and singular the appurtenances, and the rents 
and incomes and profits of the same, and all the franchises and other 
rights of the said railway company pertaining to the said railway 
be, and the same is hereby, barred and forever foreclosed. 

Third. The said corporate property, to wit, the said railway, with 
its franchises, estate, property, and effects of every nature, as set 
forth and described in said deeds of trust, be sold at the city of Indian- 

apolis, in the S-ate of Indiana, upon due notice given given of 
281 ~—sitthe time, place, and terms of such sale by advertisements to be 

published not less than three times a week for six successive 
weeks in a newspaper published in the city of New York; also 
in a newspaper published in the city of Chicago, State of Illinois, 
and also in a newspaper published in the city of Indianapolis, State 
of Indiana; and William P. Fishback is hereby appointed master 
in chancery, and as such empowered to execute this decree accord- 
ing to the terms thereof, and is required to make prompt report and 
payment of moneys derived from = such sale to this court immedi- 
ately after the execution of this decree.. 

Fourth. Such sale shall be for cash. and no bid shall be received 
for less than three hundred thousand ($300,000) dollars, one hun- 
dred thousand ($100,000) dollars of which shall be paid at the tine 

of sale, and the balance shall be paid inte court upon con- 
282s firmation of the sale, unless the court shall at that time other- 
wise order. 

Fifth. Upon the report of the sale of the property, franchises, 
rights, and interests described in said trust deeds, which the master 
is required to make forthwith after such sale, and upon full 
compliance with the terms of such sale by the purchaser, and 
the approval thereof by this court, the purchaser will be entitled to 
a deed conveying to him absolutely the said mortgaged railway, 
rights, property, franchises, interest, and effects, real and personal, 
14—1280 : 
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as fully as the same are now held and owned by the said defendant 
corporation. 

Sixth. All questions of distribution necessary to be considered in 
this cause, and allowances proper to be made, as well as all other 
questions not disposed of by this decree, are reserved fur the future 

action of this court, being hereby intended and ordered that 
283 the property be sold free from all demand, liens, and incum- 

brances whatsoever, and that the fund arising from the 
sale be brought into court, subject to the right of all parties, or all 
who may be made parties, as their respective rights shall hereafter 
be determined: and nothing in this decree shall in any way preclude 
any claimant from asserting his right in and to the fund arising 
from such sale. And in behalf of all parties and applicants to be 
made parties Harris and Calkins, as solicitors, except to said decree 
and each part thereof, and are allowed thirty days to file a specific 
statement of exceptions and grounds therefor, with the same effec 
as if filed now. 

And afterwards and on the 7th day of September, A. D. 1885, the 
said Harris and Calkins, as authorized by the said decree, filed their 

bill of exceptions to the proceedings of said court in the mat- 
284 ter of entering said decree, and the same were by the said 

judge allowed to be filed, subject to any motion to modify the 
same. And your petitioners show that no motion to modify the 
statements in said bill of exceptions has ever been made since the 
sume were-filed and allowed, and the said bill of exceptions, as a 
part of the record in this case were and are in the words and fig- 
ures following to wit: 


UNiTeD STATES OF AMERICA: 


In the Circuit Court of the United States, District of Indiana. 
In Chancery. 


Hesry H. Porter 
TS, 
THe CHICAGO AND GREAT SOUTHERN RAILWAY COMPANY. 


Be it remembered that on the 17th day of August, in the vear 
ISS5, the said complainant, by R. B. F. Pierce, his solicitor, appeared 
before the undersigned, district judge of the United States 
285 for the district of Indiana, acting as circuit judge, and asked 
for the entry of a decree in the said above-entitled suit, and 
then and there submitted the draft of a decree, which he asked to 
be entered. And also at the same time W. H. Calkins. Esq., solici- 
tor for certain of the stockholders and creditors of sa‘d defendant 
corporation, appeared in answer to a request made by the said R. 
B. F. Pierce, and then and there resisted the request made to have 
it decree entered upon the following grounds—that Is to say : 

1. That no notice had been given him or the other solicitors ap- 
pearing for the same and other creditors of the intention of the said 
Pierce to submit said motion, aud that the request made by the said 
Pierce of the said Calkins to be present at that time had been given 
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only about two hours before that time, during which time the noon 
intermission occurred. 7 
2. That no other notice had been given to the said Calkins, 
286 or to any of the other solicitors appearing for the defendants 
to said bill of the said Porter of the intention of the said 
Porter to submit a request to enter a decree in said suit at said 
time. 

3. That the said W. H. Calkins, as solicitor of some of said cred- 
itors and some of the stockholders of said defendant corporation, 
then and there protested against the entry of any decree at that 
time, because the Issues tendered by the answers of said stockholders 
and creditors on their answers then and theretofore filed, and upon 
the cross-bill theretofere filed by some of the creditors of said de- 
fendant corporation, had not been replied to, nor the cross-bill an- 
swered unto, and no issue had been joined upon the facts so pleaded 
by said cross-bill and answers, and that no evidence had been taken, 
and that no order of reference had been made, and the cause was 

not then ripe for a decree. 
287 4. And because the court had no authority or jurisdiction 
under the practice in said court to enter a decree in said 
cause foreclosing the mortgage in suit against the defendants thereto 
appearing and resisting the same, or any of them, before the issues 
were closed and evidence heard touching said issues, and such pro- 
ceeding was without authority of law and void. 

Yet, nevertheless, over these objections and the general objection 
and protestation then and there made by the said W. H. Calkins, 
Ksq., there being no other solicitor present representing any of the 
detendants or having notice thereof, and there being no defendant 
present or having notice thereof, and no solicitor representing the 
Chicago and Great Southern Railway Company, defendant, the court 
did entertain the motion of the complainant's solicitors to receive 

the decree by him tendered, and ordered the same to be en- 
288 tered of record as a judgment in said court and cause, and 

gave thirty days’ time unto the defendants to tender and file 
exceptions in writing to the said decree, which is now done within 
said time, and is signed and sealed by the Honorable William A. 
Woods, then and now sitting as judge of the circuit court of said 
district in the absence of the circuit judge, and the same is ordered 
to be filed and made a part of the recérd. 

Your petitioners further show unto your honors that at the time 
of the entry of said decree not only had those of your petitioners 
who were and are judgment creditors of said railway company as 
aforesaid reposing upon the files of this court in said cause answers 
denving the right of said Porter to said bonds, as above stated, and 

defending against the foreclosure of said mortgage, and not 
280 only had vour petitioners, Swan and Atkison, their petition 

[and] answer before said court undisposed of, but also other 
creditors had filed answers and petitions setting forth defenses to 
stid proposed foreclosure of said mortgage and supplemental mort- 
gage, to none of which, as your petitioners are informed and believe, 
and so charge the facts to be, had any replications been filed by said 
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complainant, Porter, nor had the said cause been referred to a mas- 
ter, nor had up to the time or when the said decree was entered the 
said Porter ever produced in evidence a single bond or coupon of 
said railway company claimed to be owned by him, nor had he ever 
produced either the original or supplemental mortgage described by 
him in the bill to foreclose the same, nor, as your petitioners are in- 
formed and believe, and so charge the facts to be, had any evidence 
been taken or submitted to said court, or any proof introduced in 
said cause'of any kind, name, or nature authorizing a foreclosure 

of said mortgages, or showing or going to show that it is for 
290 the advantage of any of the parties interested in the said rail- 

road property, pow in the possession and custody of this honor- 
able court, that the same be sold in the manner provided in said 
decree. 

And your petitioners further show unto your honors that on said 
17th day of August, when said decree was entered in said case, there 
were other judgment creditors of said defendant railway company 
besides your petitioners and also other persons having valid claims 
against said railway company, some unsecured and others claimed 
by the respective creditors to be secured by special lien upon the 
property of said railway company embraced in said mortgages, and 
superior to the lien of said mortgages. Many of said above-men- 
tioned judgment and other general or lien creditors had appeared 
in said suit and set up their special liens as superior to said mort- 

gages, or in other cases relied upon their judgments as para- 
291 mount in lien to said mortgages, having been represented in 

said cause by counsel other than the counsel representing 
your petitioners, none of whom, as your petioners are informed, be- 
lieve, and so charge the facts to be, knew or were notified of the 
motion of said R. B. F. Pierce that he proposed to ask said court to 
enter said decree. : 

Your petitioners, The Cleveiand Rolling Mill Company, and the 
others of vour petitioners, who are judgment creditors, as above set 
forth, further se that their solicitors who had been attending to 
said claims and contesting said foreclosure from the first were N. L. 
Wiley, Esq., of Fowler, Indiana, and John 8S. Cooper, of Chicago, 
Illinois, and that neither of them, nor A. C. Harris, Esq., the other 
solicitor for your petitioners, nor any of vour petitioners, knew or 
were ever informed or given notice of the said motion to enter said 

decree, but on the contrary thereof neither of said three 
292 solicitors nor any of your petitioners knew or heard about 

the proposed action of said court until after said decree was 
entered. And the one of vour petitioners’ solicitors who was present 
when said decree was entered had but recently appeared in said 
case and was less familiar with it than said Wiley or Cooper. 

And vour petitioners are further informed, believe, and so charge 
the facts to be, that said decree was prepared and presented to the 
said district judge as aforesaid on the day that said judge was going 
to and did leave on his summer vacation for the Eastern States, and 
when the other attornevs could not be heard ; and petitioners charge 
that it was done by said Pierce for the express purpose of procur- 
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ing for said Porter a judicial decree in favor of said Porter 
293 without any judicial inquiry, and for the purpose of cutting 

off these petitioners and others interested in said railway 
property from any legal inquiry; and petitioners further charge 
that the said decree, in so far as it recited that the court found the 
allegations of said Porter’s bill of complaint true, and the equity 
of the cause with said Porter, and that the railway company was 
indebted to him for the interest and principal as in said decree 
found and set forth, and that the said railway company be decreed 
to pay into the court for his use the sum mentioned in said aecree 
within five days from the entry of said decree—that said statements, 
findings, and orders were a surprise upon said district judge. 

That said Pierce procured said decree to be rushed through in a 
short time on the eve of said judge's departure from the said city of 
Indianapolis as aforesaid, and had those provisions inserted in said 

decree and procured them to be retained therein when 
294 said decree was entered for the purpose of getting an adjudi- 

cation in favor of said Porter when said court did not intend 
by said decree to make any adjudication in that regard, but simply 
to sell all said property and franchises free and clear from liens, 
and have the proceeds of the property at the sale take the place of 
the property itself. -* 

And vour petitioners further show unto vour honors that in the 
present complicated state of the record in said consolidated causes, 
and the errors in entering said decree under the circumstances as 
shown, your petitioners are advised by their counsel, informed, be- 
lieve, and charge the same to be true, that no persons who might 
otherwise bid at the sale of said railroad property will feel safe in 
bidding on said property under said decree on account of the grave 

doubt as to whether a sale thereunder will insure a good title 
295 thereto to the purchaser, and if said sale proceeds under said 

decree it is almost a certainty that said Porter or his asseci- 
ates as aforesaid, acting in the same interest, will be the only bid- 
ders at said sale, which your petitioners charge is exactly what said 
Porter and his associates are desirous of bringing to pass. 

And your petitioners further show and charge that if said decree 
shall be allowed to stand, and the sale of said property take place 
thereunder, that the same will be to allow said Paster and his asso- 
ciates to consummate their said scheme and conspiracy to procure 
a judicial decree in favor of said Porter as the holder and owner of 
said bonds in good faith by cutting off your petitioners from having 
any judicial inquiry made into those questions. | 

And vour petitioners therefore represent and show the following 

special causes or matters for rehearing of «the action of this 
2% court herein complained of and which cerminated in the 

entry of suid decree, and for a rehearing of said decree itself, 
Viz: 

First. Because when said decree was entered there were answers, 
by parties defendant, setting forth facts denying the equities of said 
Porter's bill of complaint, on file in said Porter's case and in said 
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consolidated case, to which said Porter had not filed any replication 
and upon which no proof had been taken. .. 

Second. Because, when said decree was entered, there had been 
no judicial inquiry made, nor was there- any legal evidence on file 
in said Hack and Porter suits, or said consolidated cause, touching 


the question as to whether it was for the interest of any of the: 


parties to the suit, or as to whether it was just and equitable that 
any such sale of said railway property and franchises should be 
made as ordered in said decree, your petitioners respectfully 
297 submitting that a court of equity will not sell property in its 
possession before a final decree determining the rights of the 
parties before it to such property, without a judicial inquiry, and 
showing that such sale ought in justice and equity to be made. 

Third. Because, at the time said decree was entered, your peti- 
tioners, Swan and Atkison, had their petition as stockholders of said 
railway company, and their proposed answer to said Porter’s bill of 
complaint before said court, and since said decree was entered they 
have been allowed to become parties defendant to said Porter’s bill 
of complaint, and allowed to file their said answer thereto as stock- 
holders of said railway company, and said decree should be set aside 
to enable said Swan and Atkison to litigate said Porter’s equities in 
the premises, that being the purpose of their application to this court, 

and this court having held that they should be allowed so to 
298 do, it would, they submit, be inequitable to cut them off from 

so doing by allowing said decree, entered after their applica- 
tion was made, to stand when such decree was entered under the 
facts and circumstances as shown hereinabove, and by the records 
and files in said consolidated causes. : 

Fourth. Because the entry of said decree was made without due 
and proper notice, and Ip a manner obnoxious to the rules of this 
honorable court and the equity rules prescribed by the Supreme 
Court of the United States, and to the due and orderly administra- 
tion of justice in courts of equity. 

Fiith. Because the entering of said decree operated ag a surprise 
and fraud upon these petitioners and other parties in said above- 
entitled causes. 

Sixth. Because the recitals and findings in said decree were 

299 and are false in fact, and the satne were and are a fraud upon 

the court and these petitioners in these, amongst other, par- 
ticulars, viz: . 

Said cause did not come on to be heard upon said Porter's bill of 
complaint, and the answer of said railway company, and the default 
of New, and upon the proofs and exhibits in said cause, as stated in 
said decre; but, on the contrary, said Pierce's motion for the en- 
try of said decree was all there was before said court, and no proofs 
whatever were introduced, nor have they ever been introduced, in 
support of Porter's said bill of complaint. 

The said cause had not been fullv argued, as stated in said decree, 
because answers had been filed to said bill denving the facts stated 
therein, and said Porter had not only never introduced any proof 
in support of his bill, but had not even taken issue as to the 
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300 facts by filing replications to the answers, so that there was 
nothing to argue as to the merits of the cause. 

The court did not find that the matters and things in Porter's 
said bill of complaint alleged were true, nor that the equity of said 
cause was with said Porter, as stated by said decree, because there 
had been no inquiry as to those matters by the court and judicial 
inquiry, your petitioners submit, must precede judicial findings. 

The court did not find that there was due to said Porter from 
sald railway company the various sums on account of interest 
upon the bonds of said railway company, as stated in said decree, 
because said Porter never made any legal proof that he owned 
any bonds of said railway company. 

The court did not and could not find that there was due said 
Porter froin said railway company on the Ist of July, 1885, the sum 
of $1,200,000 as principal of the of the bonds of suid railway com- 

pany owned by said Porter, because said bonds by their 
301 terms were due and payable January Ist, A. D. 1912, and 

there was and is no provision, either in the said original 
mortgage or said supplemental mortgage, or in said bonds, or any- 
where else, providing that said bonds should ever become due and 
payable before that date, save and except in said decree; but your 
petitioners submit that it is not-within the power or province of a 
court of equity to decree that an obligation which does not become 
due for more than twenty-six vears shall become due instantly, and 
require the obligor to pay it in five days. 

Seventh. Because the said railway company in and by said de- 
cree is only given the period of five days in which to pay the enor- 
mous sum of $1,474,680—a period of time utterly inadequate under 
the facts and circumstances of the entering of said decree and of 
said case. 

Kighth. Because by the provisions of said decree, although 

302 said railway company should pay the full amount adjudged 

against it within the five days specitied, nevertheless the sale 

of its property and franchises was required by said decree to be 
made precisely the same as if nothing had been paid. 

Ninth. Because it has not vet been determined that any sale of 
the property and franchises of said railway company will have to be 
made. 

Tenth. Because the errors committed in entering said decree and 
the facts and circumstances shown of record in said consolidated 
cause- have thrown a cloud upon the title which any purchaser 
would acquire at a sale under said decree, and have thereby stifled 
and prevented competition at said sale. : 

Eleventh. Because said decree and the action of said court in en- 
tering the same under the facts and circumstances disclosed of 
record in said consolidated causes were in many other respects er- 

roneous. irregular, inequitable, unjust, and oppres-ive toward 
303 these petitioners and other creditors and stockholders of said 
railroad company, as shown by the records in said consoli- 
dated cause-, and by the papers, pleadings, and documents on file 
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therein, to which your petitioners beg leave to refer in support of 
this petition the same as if they were specifically set forth herein. 
Wherefore these petitioners bring this their petition, not only on 
behalf of themselves, but all other stockholders and creditors of said 
defendant railway company similarly situated, and humbly pray 
this honorable court that in consideration of the premises it will 
allow this petition to be filed in said consolidated cause, and that 
upon a hearing of the matters and things in said petition contained 
it will order, adjudge, and decree that said interlocutory decree or 
decretal order entered by this court on the 17th day of August, A. 
D. 1885, in said cause, and which is specifically hereinbefore 
504 set forth, shall be reheard, cancelled, set aside, and for naught 
held, and that your petitioners may have such further and 
other relief in the premises as shall be agreeable to equity and good 
conscience. 
And your petitioners will ever pray, «c. 
JOHN W. SWAN, 
CEPHAS ATKISON, 
CLEVELAND ROLLING MILL CO., 
WIRT D. WALKER, 
H. B. SCUTT & CO., . 
OLIVER BROS. & PHILLIPS, 
J. FITZSIMMONS & CONNELL, 
By HARRIS & CALKINS & STRAIGHT, 
WILEY & CARTER, 
Their Sol’s. 
JOHN S. COOPER, 
Of Counsel for said Petitioners. 


UsiTeD States OF AMERICA, |... 
Northern District of Illinois, ) ~~’ 


Henry Meisellar, being first duly sworn, deposes and says that he 
is an attorney-at-law, residing in the city of Chicago, in said north- 
ern district of Illinois; that he is attorney and agent for several 
creditors of said defendant railway company in the foregoing-en- 
titled cause; that he has been and 1s familiar with the affairs of said 

railway company, and with said litigation referred to in the 
300 foregoing petition; that he has read the foregoing petition 

and knows the contents thereof, and that the matters and 
things therein stated are true of his own knowledge, except as to 
such matters as are therein stated to be on information and_ belief, 
and [as] to such matters he believes it to be true: 


HENRY MEISELLAR. 


Subscribed & sworn to before me Oct. 7, 1885. 
FE. A. DRUMMOND, 
US. Comm'r. 
SOM Exnipit “A.” 
This agreement, made this 18th day of March, A. D. 1882, be- 
tween Henry Crawford, of Chicago, IHlinois, the party of the first 
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part, and the “ Chicago and Great Southern Railway Company,” a 
corporation organized unde; the laws of the State of Indiana, the 
party of the second part, witaesseth : | 

That for and in consideration of the payments and covenants of 
the party of the second part, as hereinafter set forth, the party of 


ao the first part hereby agrees to procure the right of way for and fully 
4 grade, bridge, construct, and equip the northern division of the rail- 
| way of the party of the second part, extending from a junction with 
° the Louisville, New Albany and Chicago railway, about ten miles 


northwest of Rensselaer, or such point of junction as may be fixed 
on by the parties, and thence southwardlv through the coun- 
S07 ties of Jasper, Newton, Benton, Warren, Fountain, Parke, and 
Clay to Brazil, Indiana, in accordance with the terms and 
specifications hereinafter set out—that is to say, the said party of the 
first party agrees— 

First. To procure a complete right of way of sufticient width over 
and upon the said entire route for the line of railway, and also sufti- 
cient and suitable grounds for sidings, depots, switch-yards, turn- 
tables, water-tanks, and other appendages ordinarily needed by a 
railway for its proper operation. 

Second. That he will also in # proper and workmanlike manner 
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4 grade and bridge the said railroad, lay down thereupon two thou- 
a sand and six hundred and forty ties to the mile, either of oak, hem- 
Z lock, cedar, or other proper wood, and lay down thereupon either 


iron or steel rails, to be not less than fifty-two pounds to the 
308 lineal yard, and securely fasten the same by fish-plates, four 
bolts to each joint, and thoroughly spike down the rails over 
the entire length of line, and will also procure and put down all of 
the necessary crossing-frogs, turn-outs, switch-stands, and appurte- 
nances necessary to complete the line reasly for business. A such 
graduation, bridging, track-laying, ties, and rails to be out of good 
quality and construction, and the whole work to be done ina work. 
manlike and proper manner, and the road to be surfaced with a 
smooth and proper surface, and all necessary and proper road cross- 
ings, bridges, and cattle-guards to be placed along the line. 
Third. The party of the first part will also erect all such neces- 
sary depots, water-tanks, tool-houses, turn-tables, aud stock- 
309 pens as may be necessary and proper for the handling of such 
business as may be offered to the said line on its completion, 
and he will also put in proper sidings at convenient points, so as to 
enable the business of the line to be handled with economy and 
e despatch. Said party of the first part agrees also to purchase, pay for, 
wud place upon the road a sufficient amount of engines and passenger 
and freight cars as to enable it to handle with reasonable prompt- 
— ness all the business that may be offered to it at such time as it is 
completed and opened for business, being such an amount of equip- 
tient as is usually placed upon roads of similar character upon 
com pletion. 
Fourth. He will also erect upon the right of way alongside 
310 of the road a line of telegraph and procure the same to be 
properly wired and have an amount of instruments and bat- 
1jo—] 280 . 
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teries placed at proper stations on the road, so as to afford proper 
facilities for the handling of trains and traffic over the road. 

The party of the first part agrees that the said work herein agreed 
to be done shall be begun with promptness, and prosecuted with 
such diligence that the same shall be entirely completed by June- 
Ist, A. D. 1883, provided, however, if by reason of injunctions or 
bad weather, floods, or unforeseen circumstances, or the failure of 
contractors, the work of construction shall be delayed or tempora- 
rily prevented, then the party of the first part shall have the above 
contract time of completion sufficiently extended to meet and equal- 

ize any such unexpected delays. 
311 In consideration of the above premises on the part of the 
party of the first part the said party of the second part hereby 
agrees as compensation and payment and as an agreed price for such 
grading, bridging, labor, material, right of way, and equipment, as 
aforesaid, to pay the said party of the first part— 

First. All donations of stock, right of way, land, labor, material, 
or money that have heretofore or may hereafter be at any time ac- 
quired by the party of the second part or for its use or benefit. 

Second. Also to pay and deliver to the party of the first part two 
million dollars of the full-paid non-assessible shares of the capital 
stock of the party of the second part. 

Third. Also to pay and deliver to the party of the first 

312 part the issue of two million dollars of its first-mortgage 
six per cent. gold bonds, which are secured by the mortgage 

or trust deed, dated November Ist, 1882, and executed to John C. New. 

Fourth. Also to pay and deliver tothe party of the first part two 
million dollars of the income bonds of the party of the second part, 
which bonds shall bear not to exceed seven per cent. Interest, pay- 
able annually, but which interest shall be pavab!e exclusively out 
of the net earnings of said northern division after payment of the 
interest on its first-mortgage bonds, operating expenses, taxes, and 
proper renewals and repairs, but said interest shall be non-cumula- 

tive: such bonds to be secured by a trust deed, with proper 
313 covenants to such trustee as may be agreed on between the 
parties. 

It is further agreed that the payment of such stock, first-mort- 
gage, and income bonds are to be made to the party of the 
first part in proportion as the work of .construction from = time 
to time progressed, and the said party of the first part shall have 
the absolute right to demand and receive the full amount of 
fifteen thousand dollars in stock and the sane amount of first- 
mortgage bonds and the same amount in income bonds for each and 
every mile of inain track as fast as laid, and for all equipment as 

fast as placed on the road the party of the first part shall have 
$14 the right to demand and receive the first-mortgage bonds 
aforesaid, at the rate of sixty-six cents on the dollar, to equal 
the full appraised value of such equipment, as fixed by the engineer of 
the party of the second part, and as the same amount of income 
bonds and stock. 
On the completion of the road or termination of this contract the 
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party of the first part shall have the right to demand and receive 
any balance of stock and bonds that may remain at such time still 
undeliverec to him out of the total contract price. 

It is further agreed that the said party of the first part is to have 

the full possession and control of each and every part of said 
315 line of railroad and equipment and property, and receive 

and appropriate as his own all and singular the income and 
revenues of said railroad until the entire and full completion of the 
work or the termination of this contract. but such operation shall 
be at the risk and cost of the party of the first part. 

It is further agreed that the said party of the second part shall, 
from time to time, on demand and for the accommodation of the 
party of the first part, execute and deliver to the pars of the first 
part its promissory notes or acceptances to enable him to negotiate 
loans for the work of construction, or to evidence the purchase of 

material, right of way, equipment, or to pay for labor to be 
316 used in the work; but said notes or acceptances are always 

on maturity or renewals to be fully paid by the party of the 
first part, and the railway company forever protected and saved 
harmless therefrom. 

[tis further agreed that if said company, before the completion of 
said northern division, decides to extend its line southwardly from 
Brazil that, in that case, said party of the first part shall have the 
right to construct and equip such extensions, and shall receive the 
same amount and character of payment and compensation as 1s 
hereinbefore set out for each mile, viz: twenty thousand dollars in 

full-paid stock for each mile of main track, twenty thousand 
317 = dollars per mile in first-mortgage six per cent. bonds, and 

twenty thousand dollars per mile in income bonds and all 
the donations that the said party of the second part may procure 
upon the said southern division. 

It is further agreed that if the said party of the first part, at- his 
expense, procures the consolidation of the party of the second part 
with the Chicago and Block Coal Ratlroad Company, so as to thereby 
acquire among other property the tn railway of the said 
named corporation extending southwardly from Attica, that there- 
upon the party of the first part shall be allowed and paid upon the 
tain line mileage of said constructed road so acquired the same 

amount of stock and first mortgage and income bonds and 
SIS donations as though the said railroad so acquired had been 

avtually constructed by the party of the first part under the 
terms of this contract. 

If at any time during the progress of the work the party of the 
first part shall be unable to nuarket the first-mortgage bonds hereby 
agreed to be paid as part compensation at such price As will net bio 
seventy five cents on the dollar, then the party of the first part shall 
be entitled, at his option, to stop all further work under this agree- 
ment, and declare the same to be terminated. and demand and_re- 
ceive from the party of the second part full paymeut and settlement 
in stock, bonds, and dovations for all work and labor done, and 
inaterial, equipment, and right of way furnished up to such 
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319 notice and termination of this contract, such payments to be 
for full contract price per mile. 

In witness whereof the party of the first part has hereto set his 
hand and seal and the party of the second part has hereto set the 
signature of its president and affixed its corporate seal, attested by 
its secretary, the day and year first above stated. 


HENRY CRAWFORD. [sEAL.] 
CHICAGO AND GREAT SOUTHERN 
RAILWAY COMPANY. [sEAL.] 


Attest: By H. M. A. STANLEY. 
H. CRAWFORD, Jun., Secretary. 


320 Exuisit 3B. 


Usitep States oF AMERICA, | 
District of Indiana, j 


In the Circuit Court of the United States for the District of Indiana. 
November Term, A. D. 1884. 


88° 


THE CHuicaGco & GREAT SoUTHERN RAILWAY COMPANY ef al. 
ats. 
Henry H. Porter. 


The separate answer of the Chicago and Great Southern Railway 
Company, one of the defendants, to the bill of complaint of Henry 
H. Porter, complainant. 

This defendant, now and at all times hereafter saving and reserv- 
ing to itself all benefit and advantage of exception and otherwise 
that can or may be had or taken to the manv errors, uncer- 

321 tainties, and other imperfections in said bill of complaint 

contained, for answer thereto, or unto somuch and such part 
thereof as it is advised it is necessary or material for it to answer, 
answering, says that it admits that Henry H. Porter is a citizen of 
the State of [Illinois and a resident of Cook county,in said State, and 
that all the defendants to said bill of complaint are citizens of the Ke 

State of Indiana. 

This defendant, further answering, savs that it admits that on the 
first dav of November, 15881, it was the owner of and engaged in 


constructing and operating a line of railroad from Fair Oaks,in In- 3 
diana, to the city of Brazil,in Clay county, Indiana, and that ° 
322 ~=on said first dav of November, 1851, 1t duly executed and de- 4 
livered to John C. New, of Indianapolis, Indiana, as trustee, a 2 
trust deed or mortgage bearing date the said first day of November, <i 
A. D. 1881, by which it conveyed to said trustee its said line of rail- a 


road constructed and in course of construction. being the line of 
railroad described, together with all and singular its right of way, 
road-bed, tracks, depot, grounds, stations, buildings, and all its prop- 
erty constituting and forming a part of said line of railroad ; also its 
engines, cars, and machinery, as by reference to said Exhibit “A,” of 
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complainants’ bill will more fully and at large appear, to se- 
o25 curean issue of two million dollars of its Seine. also de- 

scribed in said Exhibit “A,” of complainants’ bill, said bond- 
being payable to the order of John C. New and certified to by him 
as trustee; that by’said trust deed the said bonds became and have 
since continucd to be a first and paramount lien on all the property 
described in said trust deed. 

And this defendant, further answering, says that it admits that 
in the month of March, 1883, it acquired by consolidation the rail- 
road property, franchises, rights of way, equipments, &c., of the 
Chicago and Block Coal Railway Company, a line of railroad about 

twenty miles in length, extending from Attica to Yeddo, in 
324 Fountain county, and that thereafter, on April 9th, 1885, 

this defendant, to further secure said bonds, executed and 
delivered to said John C. New, as trustee, a supplemental trust deed, 
of which Exhibit “ B” of complaina-ts’ bill is a copy, from convev- 
ing all of said property it acquired from said Chicago and Block 
Coal Railroad Company, to be held by him as further security for 
the payment of said two million dollars of bonds, as above men- 
tioned, which said trust deed became thereby, and has ever since 
continued to be, a first iien upenm said property. 

This defendant, further answering, says that it admits that after 
the execution and delivery of said trust deeds to said John C. New, 
as trustee, it issued and negetiated for a good and valuable consid- 

eration $1,200,000 of said bonds, and the said bonds were 
20 ~=— delivered to the nurchaser thereof. 

This defendant, further answering, savs that it admits that 
the said Henry H. Porter is the holder and owner of all of said 
1,200 bonds and the coupons belonging thereto, and that the 
coupons maturing on July Ist, 1882, January Ist, 1885, July Ist, 
1883, January Ist, 1884, July Ist, 1S54, and January Ist, 1SS5, are 
all past due and unpaid, and that this defendant has no money or 
property with which'to pay said past-due coupons. 

This defendant, further answering, says that it adits that said 
Henry H. Porter, being the owner and holder of said bonds and 
coupons, did in January, 1885, demand in writing of said Jobn ©, 

New, trustee, that he should proceed to execute the trust 
326 of said two trust deeds so executed and delivered to him as 

aforesaid, substantially as set forth in complainant's bill of 
complaint, and that said New did commence suit to foreclose sard 
trust deeds and sell said property, but subsequently dismissed his. 
bill and refused absolutely to protect the rights of said Porter as the 
holder of said bonds and coupons, or to have said security in any 
way applied to the payment thereof, and has absolutely refused to 
tuke any steps toward the protection of said Porter. 

And this defendant, further answering, says that the property 
covered by said mortgages is in an unfinished condition, the rail- 

road unballasted and in its present condition incapable of 

ves paying the expense of operating the same. and that it 1s 1n- 

adequate security to pay the amount of said $1,200,000 of 

bonds, and that this defendant is insolvent and bas no other prop- 
ad 
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erty or assets of any kind other than the property covered by said 
mortgages. 

This defendant, further answering, says that it admits that it is 
provided in said trust deed first mentioned that if the coupons or 
interest warrants upon said bonds shall be six months In arrears it 
shall be lawful for said John C. New, trustee, upon written request 
from the holders of a majority in amount of said bonds at that time 
outstanding, and upon receiving satisfactory indemnity, to cause all 
and singular the premises, railway appurtenances, equipments, and 

franchises conveyed by said trust deed to be sold as an en- 
328  tirety at public anetion, to the highest and best bidder, at the 

city of Chicago, Illinois, upon giving sixty days’ notice of the 
time, place, and terms of sale by advertisement, as set forth in said 
Exhibit “ A,” and that upon such sale said trustee should make, ex- 
ecute, acknowledge, and deliver a good and sufficient deed convey- 
ing all said railroad property and franchises so sold to the purchaser 
or purchasers thereof. 

This defendant, further answering, says that it admits that the 
said trustee had also the right under said trust deed, after six 
months’ default in the payment of interest or principal of the 
bonds secured by said trust deed, to institute legal proceedings in 
any court of competant jurisdiction to foreclose said trust deeds and 

to procure judicial sale of the property thereby conveyed. 
329 This defendant, further answering, says that it admits the 
default in interest of said bonds, as aforesaid, and admits that 
the said trustee, John C. New, has refused to take any steps to pro- 
tect the rights and interests of said complainant or to cxecute the 
authority and right given him under said trust deeds, and that a 
right of action has accrued to the complainant, Henry H. Porter, as 
the holder and owner of the said $1,200,000 of bonds above men- 
tioned, secured by said trust deeds for the enforcement of the trusts 
mentioned in the said trust deeds, and to cause the said property 
covered by said trust deeds to be sold and the proceeds 
330 thereof applied in paymert of this defendant's indebtedness 
to him. 

This defendant, further answering, says that only twelve hun- 
dred of said bonds have been issued or are outstanding against it, 
and that its entire indebtedness secured by said trust deeds is the 
amount due to said Porter, viz., twelve hundred thousand dollars, 
and the interest thereon as aforesaid to the amount of over $220,000. 

This defendant, further answering, says that it admits that said 
Porter is entitled to a decree of foreclosure herein and hereby assents 
to and authorizes this court to enter a decree herein in favor of said 

Porter for the amount so as aforesaid due bim and for a sale 
vol of the property mentioned and described in said two trust 
deeds, and to pay him the said amount. 

This defendant, further answering, says that there is no other 
mnatter or thing in said complainant’s bill of complaint contained 
material or necessary for it to make answer unto and not herein 
and hereby well and = sufticiently answered, all which matters and 
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things this defendant is ready and willing to aver, maintain, and 
prove as this honorable court shall direct. _ 
THE CHICAGO & GREAT SOUTHERN 
RAILWAY COMPANY, 
By EDWARD F. LAWRENCE, Pres't. 


332 Srate oF [LLtinots, | 
County of Cook,  § 


Edward F. Lawrence, being duly sworn, on oath says that he has 
read the above answer subscribed by Chicago and Great Southern 
Railroad Company and knows the contents thereof, and that the 
same is true of his own knowledge, except as to the matters which 
are therein stated to be on his information and _ belief, and as to 
those matters he believes them to be true. 


EDWARD F. LAWRENCE. 


ove 


Subscribed and sworn to before me this 27th day of May, A. D. 
1885. es 
[NOTARIAL SEAL. | (. B. STANGE, 


Endorsed : Filed May 28th, 1885. Henry A. Gardener, sol’r for 
deft. 


333 € 334 To the honorable the judges of said court, in chancery 
sitting: 


Your petitioners, Henry Smith, Robert Cocbrane, A. J. MeDonald, 
John W. Mills, Felix Waburten, Frederick Schutz, bE. WH. Purring, 
Ellsworth Coal Company, George W. McDonald, James McCarthy, 
F. H. Peters, C.J. Peters, F. F. Davidson, John Ezinger, E. J. Harty, 
CH. Kiff, J.C. Mentzer, George A. Carpenter,and F. F. Lacey, would 
respectfully show unto vour honors that they are judgment credit- 
ors, hen-holders and supply claimants respectively of said defend- 
aunt, The Chicago & Great Southern Railway Company ; that they 
are defendants to said above-entitled cause and have filed their an- 
swers and other pleadings in said consolidated cause ; that no default 
has been sateeed against them or either of them for want of answer 
or other pleading by said complainant in said foreclosure suit. 

Your petitioners further show that at all Gaies during the progress 
of the litigation in said foreclosure cause they have been represented 

by counsel and have contested the entry of the decree of fore- 
330 closure and sale entered by this henorable court; that said 

decree was enrolled without the consent of vour petitioners or 
their counsel. | 

Petitioners further show that thev are advised and believe, and so 
charge the fact to be, that stockholders and other creditors of said 
defendant railway company, viz., John W. Swan, Aphas Atkinson, 
and Cleveland Rolling Mill Co. and others, have tendered to this 
honorable court their certain petition for review and rehearing of 
the said decree of foreclosure and sale entered by thi« court, and 
pray that said decree so entered be opened and set aside for the rea- 
sons stated in such petition. 
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Petitioners, having the same interests as the petitioners praying 
the review of such decree and being similarly situated, desire to join 
in such petition, and therefore adopt all and: singular the allegations 
and averments set forth in said petition as their own as though the 
same had been fully incorporated herein, and ask for the same relief 

as prayed in said petition and the same benefit as though 
336 they had each severally joined directly in such petition; and 
your petitioners will ever pray. 
HENRY SMITH, 
ROBERT GOCHRANE & OTHERs. 
By McDONALD & MEISEBAR, 
Their Solicitors. 


Circuit Court of the United States, District of Indiana, ss. 


George W. McDonald on oath says that he is one of the petition- 
[er]s mentioned in the foregoing petition ; that he is also one of the 
solicitors of record in this cause for said petitioners; that he has 
read the foregoing petition and that the same is true. Affiant 
further says that he has also read the petition of John W. Swan, 
Alphas Atkinson, and others mentioned in the foregoing petition ; 
that the matters and things therein are true in substance and In 
fuct, except such matters mentioned therein upon information and 
belief of said petitioners, and as to such matters affiant believes 
them to be true. 


GEORGE W. M’DONALD. 


Subscribed and sworn to before me this October 13, 1885. 
NOBLE C. BUTLER, CVE. 


Dob And afterwards, to wit, at the May term of said court, on 

the 12th day of October, 1885, before the Honourable Walter 
Q). Gresham and the Honorable William A. Woods, judges as afore- 
said, the following further proceedings in the above-entitled cause 
were had, to wit: 


Comes now H. H. Porter, by McDonald, Butler & Mason and R. 
B. F. Peirce, and the defendant, by John S. Cooper and Harris & 
Calkins, and the matter of the petition to set aside the decree en- 
tered herein being argued and the court being advised does sustain 
the same. 

And it is ordered and adjudged that said decree herein of date 
August 17th, 1885, of reeord in chancery order book No. 13, page 6, 
be, and the same ts, set aside and held for naught; to which ruling 
said Porter excepts. And itis further ordered that, as to so much 
of said case as involves the validity of the mortgage and mortgage 
debts as the same are deseribed in the bill of said Porter and the 
defendants’ answers, the defendants complete the taking of their 

testimony on or before November 20th, ISS5: and that the 

338 compleimant, Porter, complete the taking of his testimony in 
rebuttal within ten davs thereafter. | é 

And afterwards, to wit, at the May term of said court, on the 23d 
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day of October, 1885, before the Honorable William A. Woods, 
judge as aforesaid, the following further proceedings in the above- 
entitled cause were had, to wit: 

Comes now Henry H. Porter, by his solicitors, and files his repli- 
cation to the joint answer of Cephas Atkinson e¢ al. herein in the 
+7 - words following, to wit: 

339 Replication of Henry H. Porter, complainant to the joint an- 
swer of Cephas Atkinson and John W. Swan and others, 
: defendants. 


This repliant, saving and reserving unto himself all and all man- 
ner of advantage of exception to the manifold insufficiencies of the 
said answer, for réplication thereunto, saith that he will aver and 
prove his said bill to be true, certain, and sufficient in the law to be 
answered unto, and that the said answer of the said defendants 1s 
uncertain, untrue, and insufficient to be replied unto by this repli- 
ant, without this, that any other matter or thing whatsoever in the 
said answer contained material or effectual in the law to be replied 
unto, confessed and avoided, traversed or denied, is true; all which 
matters and things this repliant is and will be ready to aver and 
prove as this honorable court shall direet, and humbly prays as in 
and by his said bill he has already prayed. 

R. B. F. PIERCE axp 
McDONALD, BUTLER & MASON, 


Sol’s for Complainant. 


340 And afterwards, to wit, at the November term of said court, 
. on the 29th day of December, 1885, before the Honorable 
Walter Q. Gresham and the Honorable William A. Woods, judges 
as aforesaid, the following further proceedings in the above-entitled 
cause were had, to wit: 


Comes now the Smith Bridge Company, by E. W: Tollerton and 
John S. Coopez, its solicitors, and files its amended intervening pe- 
tition herein in the words following, to wit: 


341 Amended Interrening Petition of the Smith Bridge Company. 


To the judges of said court: ; 

The Smith Bridge Company, having been made a party herein 
bv order of said court, with leave to file an amended intervening pe- 
tition, now comes and represents that your petitioner is a corporation 
duly organized and incorporated under and by virtue of the laws of 
the State of Ohio, and is a citizen of the said State of Ohio. 

And your petitioner further represents that the defendant, The 
Chicago and Great Southern Railway Company, is a corporation cre- 
ated, organized, and doing business under and by virtue of the laws 
of the State of Indiana, and was so created and organized with 
authority to build and operate a railroad in said State; that under 
‘and by virtue of the authority s granted the said defendant pro- 
ceeded to and has constructed, and now operates by a receiver duly 
appointed by the courts of said State,a line of ratlroad commencing 
16—12S0 
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at the village of Fair Oaks, in the county of Jasper, in the said 
342. State of Indiana, and thence extending through the counties 

of Jasper, Newton, Benton, Warren, and Fountain to the vil- 
lage of Yeddo, in said county of Fountain, and has partially built 
its road from Yeddo to Brazil, said line being entirely within the 
limits of said State of Indiana. 

Your petitioner further says that after the incorporation of said 
defendant railroad company, as aforesaid, and on the 26th day of 
October, 1882, your petitioner and said defendant entered into a 
certain agreement in writing, a true copy of which agreement 1s at- 
tached to thisintervening petition, marked Exhibit “A,” and made 
a part hereof; that under and by virtue of said written agreement 
vour petitioner agreed to construct and build for the defendant rail- 
road company, on its line of railway, a certain: bridge over and 
across the Wabash river, in the county of Warren aforesaid, of the 
pattern, stvle, and dimensions specified therein, and vour petitioner 

savs that the said defendant railroad company agreed on its 
345 part to pay vour petitioner for building and constructing 

said bridge of the material, style, and dimensions provided 
for in said contract the sum of thirty-eight dollars per lineal foot, 
to wit, the sum of thirty-four thousand two hundred dollars. Your 
petitioner says that said bridge was to be built and completed under 
the inspection and approval of the chief engineer of the defendant 
railroad company ; that said engineer was to make estimates of the 
value of the work done and the material furnished tor the con- 
struction of said bridge each month, and that your petitioner was 
to be paid by the said defendant railroad company the amount of 
such estimates so made by said engineer, and as the same were made, 
less ten per cent. thereof to be retained by said railroad company 
until the completion of the said bridge. 

Your petitioner further says that it furnished the material, con- 
structed and completed said bridge in all respects as required by the 

provisions and terms of said contract, and that the said mate- 
S44 0 riai and work were inspected and accepted by the chief engin- 

eer of said railroad company, and that said bridge, when com- 
pleted, was in like manner inspected and accepted, and final esti- 
mates declared. 

Your petitioner further says that it was also agreed by and 
between your petitioner and said railroad company, under the 
provisions and terms of said contract, that at the time said bridge 
should be completed and the tinal estimates made then the balance 
due for the construction of said bridge under said contract) should 
be paid to vour petitioner, and, upon the payment of said balance of 
the purchase and construction price of said bridge, the title to said 
bridge and bridge material should pass to and vest in said railroad 
company. 

Your petitioner says that by the express terms of said contract 
the title to said bridge and bridge material should be and remain 
in vour petitioner during the construction thereof, and until the 
contract price should be fully es as the sole and individual 
property of vour petitioner; and that, upon a failure or default 
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$45 in the payment of the contract price for said bridge, upon its 
completion, your petitioner was to have the right to remove 
said bridge and bridge material. 

Your petitioner further says that it has never waived its rights 
and title to or property in said bridge and bridge material, but, 
on the contrary, vour petitioner, upon the completion of said 
bridges, to wit, on the 24th day of January, 1884, notified tie 
said defendant railroad company in writing, a copy of which notice 
is hereto attached, marked “ Exhibit B.” and made a part hereof, 
that vour petitioner would retain possession and control of said 
bridge until the purchase price ea be fully paid, as provided in 
said contract, and that said railroad company would not be allowed 
to use said bridge in the operation of its said road until said pay- 
ment was fully made, and your petitioner says that whatever pos- 
session and use the said railroad company has had of said bridge 
was and is unauthorized and without: the consent of your peti- 

tioner. 
d46 Your petitioner says that there is due and unpaid on the 
purchase price of said bridge the sum of seventeen thousand 
three hundred and eighty-seven dollars and fifty-four cents, with 
in terest thereon at 8 per cent. from Marth 3rd, 1884. 

Your petitioner further says that after the incorporation of said 
defendant railroad company, as aforesaid, and on the 24th day of 
July, 1883, vour petitioner and said defendant entered into a see- 
ond and further apreement in writing, a true copy of which agree- 
ment is attached to this intervening petition, marked Exhibit °C,” 
and made a part hereof; that under and by virtue of said second 
ugreement vour petitioner agreed to construct and build for said de- 
fendant railroad company, on its said line of railway, a certain bridge 
over and across Pine creek, in the county of Warren aforesaid, of 

the pattern, stvle, and dimensions specified therein ; and your 
347 petitioner says that said defendant railroad company agreed 

on its part to pay vour petitioner for building and construct- 
ing said bridge of the material, style, and dimensions provided for 
in said contract the sum of thirty-five dollars per lineal foot, to wit, 
the sum of five thousand two hundred and fifty dollars. 

Your petitioner says that said bridge was to be built and com- 
pleted under the inspection and approval of the chief engineer of 
the said defendant railroad company: that said engineer was to 
make monthly estimates of the value of the work done and the ma- 
terial furnished for the construction of said bridge, and that vour 
petitioner was to be paid by the said defendant railroad company 
the amount of such estimates so made by said engineer and as the 
same were made, less ten per cent. thereof to be retained by said 
railroad company until the completion of said bridge 

Your petitioner further says that it furnished the material, con- 

structed and completed said bridge in ali respects as required 
348) by the provisions and terms of said contract, and that the said 
material and work were inspected and accepted by the chief 
engineer of said railroad company, and that said bridge, when com- 
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pleted, was in like manner inspected and accepted and final estimates 
declared. 

Your petitioner further says that it was agreed by and be- 
tween your petitioner and said railway company under the pro- 
visions and terms of said contract that at the time said bridge 
should be completed and the final estimates made then the balance 
due for the construction of said bridge under said contract should 
be paid to your petitioner, and that upon the payment of the said 
balance of the purchase price of said bridge and bridge material 
the title thereto should pass and vest in said railroad company. ¢ 

Your petitioner further says that by the express terms of said con- 
tract the title of said bridge.and bridge material should be and remain 

in your petitioner during the construction thereof and until 
349 the contract price should be fully paid, as the sole and indi- 

vidual property of your petitioner, and that upon a failure 
or default in the payment of the contract price for said bridge upon 
its completion your petitioner was to have the right to remove said 
bridge and bridge material. 

Your petitioner says that it has never waived or released its title 
and right to or property in said bridge and bridge material, but, 
on the contrary, your petitioner, upon the completion of said bridge, 
to wit, on the 26th day of January, 1884, notified the defendant 
railroad company in writing, a copy of which notice is hereto 
attached, marked Exhibit “ B,” and made a part hereof, that your 
petitioner would retain possession and control of said bridge until 
the purchase price should be fully paid, as provided in said con- 
tract, and that said railroad company would not be permitted to use 
said bridge in the operation of its said road until said purchase 

price should be fully paid; and your petitioner says that 
350 whatever possession and use the said railroad company has 

had of said bridge was and is unauthorized and without the 
consent of your petitioner. 

Your petitioner says that there is due and unpaid on the pur- 
chase price of said bridge the sum of four thousand and fifty delhacs, 
with interest thereon at eight per cent. from March 3rd, 1884. 

Your petitioner further charges upon information and belief that 
the complainant, Henry H. Porter, who now claims to own and 
hold the bonds of said defendant railroad company, acquired what- 
ever interest he may have in said bonds with full knowledge that 
said defendant railroad company had not paid for and had not 
acquired the title to said bridges, and that vour petitioner was the 
builder and owner thereof, and that said Porter, before he purchased 
or owned said bonds or obtained any interest therein, had possession 
and knew the terms of the said contracts between vour petitioner 
and the said Chicago and Great Southern Railway Company. 

Wherefore your petitioner prays that thecourt may take an 

391 «account of and determine the amount due and owing to your 
petitioner for the construction and purchase price of said 
bridges aforesaid; that the right and title of your petitioner in 
and to said bridges and bridge material may be protected and de- 
clared by this court to be superior to all claims of all other parties ; 
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that the amount due your petitioner for the construction of said 
bridges may be declared and decreed to bea lien not only upon said 
bridges, but as well upon the entire railroad, together with all its 
equipments; that the priorities of the various liens [and] equities 
in and to said railroad property may be determined and adjusted, 


~§- and that said railroad line, together with all the appurtenances and 
equipments thereunto belonging, may be ordered to be sold accord- 
: ing to law and the proceeds thereof distributed according to law 
FA and equity, and for all such further and other relief in the pretm- 
% ises as the nature of the circumstances of this case may re- 
P 392 quire and to this honorable court shall seem meet. 

: Ek. W. TOLERTON, 


.. Solicitor for the Smith Bridge Co. 
é JOHN L. COOPER, 
; Of Counsel. 


Usitep States oF America, District of Indiana. 


StaTE OF OHIO, 1 
| 88 
Lucas County, { 


Wim. 8. Daly, being duly sworn, says.that he is secretary of the 
Smith Bridge Company, the above petitioner ; thut he is acquainted 
with the contents of the foregoing intervening petition, and that the 
matters and things therein stated are true in substance and in fact. 


WM. 8S. DALY. 


Sworn to and subscribed before me this 15th day of December, 
1885 
i . 


H. F. SHUNCK, 
Notary Public, Lucas County, Ohio. 


S90 Kxuipir “A.” 


This agreement, made and entered into this 26th day of October, 

1883, by and between the Smith Bridge Company, of Toledo, Lucas 

county, in the State of Ohio, party of the first part, and the Chi- 

) cago and Great Southern railway, a corporation formed under and 
‘ pursuant to the laws of the State of Indiana, party of the second 
part, witnesseth: That whereas the party of the first part has this 

day and does by these presents contract and agree to construct and 

build for the party of the second part a bridge over and across the 

Wabash river at or adjacent to the town or city of Attica, in the 
> State of Indiana, consisting of six (6) spans of one hundred and fifty 
(150) feet each, of the pattern and &tyle known as the Pratt combina- 
tion truss, with the Smith improvement, of the capacity of thirty- 
tive hundred (3,500) pounds per lineal foot on a factor safety of five 
(5), all in accordance with the plans and specifications here- 
394 unto attached, marked Exhibits “A” and “B,” and referred 
to and made a part of this agreement, to be fully completed, 
including the track stringers ready to receive the ties and placed 
upon the piers and abutments prepared to receive the bridge con- 
structed by the party of the second part in [the] Wabash river at 
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Attica aforesaid ; for which bridge [the] said party of the first part 
is to receive the sum of thirty-eight ($38.00) dollars per lineal foot, 
making the sum of thirty-four thousand and two hundred ($34,200) 
dollars for said bridge, upon the terms and conditions hereinafter 
contained. 

And the party of the second part agrees upon its part to pay said 
party of the first part said sum of thirty-eight ($38.00) dollars per 
lineal foot, or in all the sum of thirty-four thousand and two hun- 
dred ($34,200.00) dollars, for such bridge, it being understood that 
said bridge is to be in all respects first class, and to be made of 
good material, subject to inspection and approval of the engineer in 
charge of said work. Payments to be made as follows, except other- 

wise agreed by the parties hereto: 
IO On or about the first of each and every month the party of the 

second part shall, by its chief engineer, cause estimates to be 
made of the amount and value of the bridge material and work done 
on the same, delivered at the place of the erection of said bridge, and 
also estimates of the amount and value of the bridge as placed in po- 
sition; and the party of the second part shall pay the value of such 
estimates, less ten per cent. retained until the bridge is fully com. 
pleted. and the money due on such estimates to be paid on or about 
the 15th of each month; upon final estimate and completion of the 
bridge and balance due thereon is to be paid in accordance with the 
foregoing contract and price of said bridge, at which time the title 
of said bridge is to vest in said party of the second part: but during 
the construction of said bridge and until the contract price shall 
have been fully paid the title of said bridge and bridg. material 

shall be and remain in [the] party of the first part as their in- 
306 dividual property, and in default of payment of the contract 

price of said bridge the party of the first part reserves the 
right to remove said bridge and bridge material. 

CHICAGO & GREAT SOUTHERN 
RAILWAY COMPANY. 
By H. CRAWFORD, Jr., See’'y & Treas’r. 


no" 


BHY Kxunipit “B 


To Henry Crawford, president, and F. H. Peters, engineer, of the 
Chicago and Great Southern Railway Company: - 


You are hereby notified that the Smith Bridge Company will re- 
tain possession of the bridges built by said company on the line of 
sail railroad over Pine creek and the Wabash river, in the State of 
Indiana, until said bridges are entirely paid for, as provided in the 
contract. 

And said railroad company is hereby notitied that itis not allowed 
to use said bridges In the operation of its road until the paviment 
for bridges is fully made. 

January 24th, PSS4. 


THE SMUTH BRIDGE COMPANY, 


iv 
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Served a copy of this notice on said Henry Crawford, Sr., presi- 
dent, this 26th day of January, 1884. 
P. EL. LANE. 


Subscribed and sworn to before me this 25th day of January, 1854. 
D. HARRY HAMMER, 
Notary Public. 


358 exuipir C. 


This agreement, made and entered into this 24th day of July, 
1883, by and between the Smith Bridge Company of Toledo, Lucas 
county, in the State of Ohio, party of the first part, and the Chicago 
and Great Southern Railway Company,a corporation formed under 
and pursuant to the laws of the State of Indiana, party of the sec- 
ond part, witnesseth : 

That whereas the party of the first part has this day and doth 
by these presents contract and agree to construct and build for the 
party of the second part a bridge over and across Pine creek at or 
near the town or city of Attica, in the State of Indiana, consisung 
of one (1) span of one hundred and fifty (150) feet, of the pattern 
and stvle known as the Pratt combination truss, with the Smith 
improvement, of the capacity of thirty-five hundred (5,500) pounds 

per lineal foot, and a factor safety of five (5), all in accord- 
309 ance with the plans and specifications hereunto attached, 

which are to be a duplicate of the spans erected over the 
Wabash river at Attica, Indiana, built by the Smith Bridge Com- 
pany; for which bridge the party of the first part is to receive 
the sum of thirty-five ($35.00) [dollars] per lineal foot, making the 
sum of fiftv-two hundred and fifty (85,250.00) ‘dollars for said 
bridge, upon the terms and conditions hereinafter contained ; and 
the party of the second part agrees upon its part to pay said party 
of the first part said sum of thirty-five ($35.00) [dollars] per linea] 
foot, or in all the sum of fiftv-two hundred and fifty (25.250,00) dol- 
lars, for said bridge— 

It being understood that said bridge is to be in all respects first 
class and to be made of good material, subject to inspection and 

approval of the engineer in charge of such work. Payments 
360 to be made as follows, except otherwise agreed by the parties 

hereto: On or about the first of each and ever: month the 
party of the second part shall by its chief engincer cause estimates 
to be made of the amount and value of the bridge material and 
work done on the same, delivered at the place of the erection of said 
bridge, and also estimates of the amounts and value of the bridge as 
placed in position, and the party of the second part shal) pay the 
value of such estimates, less ten per cent. retained until the bridge 
Is fully completed, and the money due on such estimates to be paid 
on or about the loth of each month. Upon final estimate and cotm- 
pletion of the bridge the balance due thereon is to be paid in aec- 

cordance with the foregoing contract and price of said bridge, 
361 at which time the title of said bridge is to vest in said party 
of the second part ; but during the construction of said bridge 
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and until the contract price shall have been fully paid the title of 

said bridge and bridge material shall be and remain in the party of 

the first part as their individual property, and in default of the pay- 

ment of the contract price of said bridge the party of the first part re- 

serves the right to remove said bridge and bridge material. 
CHICAGO AND GREAT SOUTHERN 

RAILWAY COMPANY, 
By HENRY CRAWFORD, Pres. 


362 To.epbo, Onto, Feb’y 1st, 1884. 
C. and G.S. R’y Co. to The Smith Bridge Co. : 


July 15th, 1883. To June estimate due July 15th, 83._-- $8,100 00 
Ieb’y Ist, 1584.“ int. on $8,100.00 to date, 63 mos., 8%. 391 O00 
Sept. 15th,1885. “ August estimate due Sept. loth, ’83_ 3,010 00 
Feb’y 15th, 1884. “ int. on $3,510.00 to date, 44 mos., (@ 

BO ckwnd doccunsscennnoneulpunant 105 30 
Oct. Ist, 1883. To tinal estimate due Oct. Ist, ’83_._-- 5,040 OO 
Feb’y Ist, 1854. “ int. on $5,040,00 to date, 4 mos., @ 


BF acdc dncinwn sv ciiedaunecmudee 134 40 
Feb’y Ist, 1554. To balance due on account of single 
span, being 150 ft. @ $34.50 p’r foot = 
! $5,175.00, less cash $1,000.00 _..---. 4,175 00> 
Keb’y Ist, 1854. To 4,426 ft. (B. M.) stringer- @ 17.00 
WY TR iis hed ik oie anand mallee 7a 24 
Due February Ist, 18S84..-.---.-------.-. ~~~. $21,490 94 


Rec'd of H. Crawford his check for twenty-one thousand six hun- 
dred thirty-seven & ;%‘5 dollars, which when paid is to be received 
in full settlement of the above ac., with interest. 

THE SMITH BRIDGE CO., 
By Ek. W. TOLERTON, Its Att'y. 
o—o— St. 


363 And afterwards, to wit, at the November term of said court, 
on the Sth day of January, 1886, before the Honorable Wil- 

liam A. Woods, Judge as aforesaid, the following further proceedings 

were had in the above-entitled cause, to wit: | 


oud It is ordered that William P. Fishback, Esq., the master in 

chancery of this court, from the report already made by the 
receiver herein and reports which shall hereafter be made, as well 
as from other sources and testimony, report at the earliest practi- 
cable time the amount of rolling-stock of every character and descrip- 
tion now in the possession or control of said receiver; under what 
contracts or authority he procured such rolling-stock or now retains 
possession or control of the same; also the amount expended by said 
receiver since his appointment in grading and otherwise improv- 
ing said railway; the amount of receiver's certificates which have 
been issued by said receiver and the total indebtedness he has con- 
tracte:] as such, together with his total receipts for earnings. 
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365 And it is further ordered that said receiver do appear be- 
fore said master and furnish all information, by reports or 
otherwise, required in connection with this order. 


And afterwards, to wit, at the November term of said court, on 
the 9th day of February, 1886, before the Honorable Walter Q. 
Gresham and the Honorable William A. Woods, judges as aforesaid, 
the following further proceedings in the above-entitled cause were 
had, to wit: | 

Now comes William P. Fishback, master in chancery, and files his 
report of evidence taken herein pursuant to the order of this court, 
entered January 8th, 1886, in this cause. 


(See page 570.) 


And afterwards, to wit, at the November term of said court. on the 
16th day of February, 1886, before the Honorable Walter Q. Gresham 
and Honorable William A. Woods, judges as aforesaid, the follow- 
ing further proceedings in the above-entitled cause were had, to wit: 


366 Foreclosure Decree. 


This cause came on further to be heard at this term before Hon. 
Walter Q. Gresham, judge of the circuit-court of the United States 
for the seventh circuit, and Hon. William A. Woods, judge of the 
district court of the United States for the district of Indiana, sitting 
together, and was argued by counsel; and thereupon, upon consid- 
eration thereof, it was ordered, adjudged, and decreed by the court, 
the district Judge dissenting in part, as follows, viz: 

First. That the relief prayed by the answer of Swan and Atkin- 
son, as stockholders, be, and the same is hereby, denied, and that the 

tition of said Swan and Atkinson as stockholders be, and the same 
is hereby, dismissed, and the question of the taxation of costs against 
them is hereby reserved. 

Second. That the defendant, The Chicago & Great Southern Rail- 
way Company, by the order and direction of Heury Crawford, on 
or about the first day of November, A. D). 1881, caused to be pre- 
pared for execution two thousand (2,000) bonds, numbered from 
one (i) to two thousand (2,000), both inclusive, each for the sum of 

one thousand dollars ($1,000), payable in gold coin of the 
367 United States, on the first day of January, A. D. 1912, with in- 

terest payable in gold coin of the United States, at the rate 
of six per cent. per annum, payable semi-annually on the first days 
of January and July of each year, such interest being evidenced by 
interest coupons attached to said bonds when produced at the hearing 
of this cause. 

That twelve hundred of said bonds were, by the said Chicago 
and Great Southern Railway Company, executed, issued, and de- 
livered to Henry Crawford; that one thousand thereof were to be 
accounted for by said Crawford under the construction contract in- 
troduced in evidence in this cause, and that two hundred of said 
bonds were delivered to said Crawford under said construction 
contract; that said twelve hundred bonds were, by said Crawford, 
17—12S0 
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sold and delivered to the complainant, Henry H. Porter, and his 
associates, who now own and hold the same, and that the remain- 
ing eight hundred of said bonds never have been issued. 

Third. That, to secure the payment of said bonds and the interest 
coupons thereto attached, the said railway company, to wit, on the 
first day of November, A. D. 1881, by the order and direction of said 

- Henry Crawford, executed and delivered to John C. New, 
368 as trustee, a mortgage or deed of trust of even date with the 
said bonds, in and by which the railway company conveyed 
to said trustee all and singular the northern division of the railway 
of said railway company, then constructed or thereafter to be con- 
structed, between Brazil, Clay county, Indiana, extending thence 
northwardly through the counties of Clay, Parke, Fountain, War- 
ren, Berton, Newton, and Jasper to a junction with the Louisville, 
New Albany aad Chicago railway at or northwest of Rensselaer, In- 
diana, being about one hundred miles in length, together with the 
rights of way, road-bed, made or to be made, its track, laid or to be 
laid, between the terminal points aforesaid, together with all stations, 
depot grounds, rails, fences, bridges, sidings, engine-houses, turn- 
tables, machine-shops, buildings, erections, coal lands, and contract 
rights in any way then or thereafter appertaining to said deseribed 
division of railroad, together with all the engine-houses, machinery, 
supplies, tools, and fixtures then or thereafter owned or acquired by 
said railway company for use in connection with said division of 
said railroad, together with all and singular the powers and 
369 franchises thereto belonging, and the tolls, income, and rev- 
enue to ve derived therefroin, which said mortgage or deed of 
trust was thereafter duly recorded according to law in the counties 
of Jasper, Newton, Benton, Warren, Fountain, Parke, and Clay, in 
said State of Indiana. 

That afterwards, on April ninth, 1883, the said The Chicago and 
Great Southérn Railway Company, by the order and direction of 
said Henry Crawford, executed a second-mortgage conveyance or 
deed of further assurance to said trustee, John C. New, conveying to 
him all its interest, right, and title in and to the railroad and prop- 
erty acquired by it from the Chicago and Block Coal Railroad Com- 
pany, and trom consolidation therewith, to further secure the pay- 
ment of said bonds and said interest thereon, therein and thereby 
confirming in all respects the said original mortgage or trust deed 
of November 1, 1881, and conveving to the said trustee for the uses 
and purposes of said trust all and singular the property and rail- 
wav then constructed, or thereafter to be constructed, and all fran- 
chises, rights, and privileges, upon the terms of and in as full and 

perfect degree as mentioned and set forth in said original mort- 
370 = gaye or trust deed, which said mortgage, convevance, or deed 

of further assurance was thereafter duly recorded, according 
to law, in the counties of Fountain, Parke, and Clay, in the said 
State of Indiana. 

Fourth. That in and by said mortgages or deeds of trust it was 
and is, among other things, provided that after six months’ default 
in the payment of any installment of interest upon said bonds in 
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said mortgages or deeds of trust mentioned, or in the payment of 
the principal of any of said bonds secured by said mortgages or 
deeds of trust, — and procure Judicial sale of the property therein and 
thereby conveyed ; that said railway company defaulted in the pay- 
ment of the installment of interest due upon its bonds wanes 
on the first day of July, A. D. 1882, proper demand being made 
therefor, and has from said first day of July, 1882, remained in de- 
fault, having paid no interest upon any or either of the bonds se- 
cured by said mortgages or deeds of trust from and after said date 
down to the present time; that there is now due and unpaid of said 
interest in default upon said bonds issued and outstanding for value 

the sum and amount of two hundred and ninety-one thou- 
371 sand eight hundred and sixty dollars ($291,860); that the 

principal of said bonds issued and outstanding is the sum 
and amount of one million two hundred thousand dollars 
($1,200,000). 

Fifth. That said mortgages or deeds of trust are valid and bind- 
ing obligations as against said railway company, and are a superior 
and “Seager lien upon all the railway property, lands, rights, 
privileges, immunities, and franchises therein mentioned and de- 
scribed and thereby conveyed, excepting as hereinafter provided. 

Sixth. That all unpaid valid claims against said railway com- 
pany, accrued for right of way, lands, labor, rolling-stock, and ma- 
terial used in the construction and betterment of said railway, 
whether reduced to judgement or remaining in open account, are 
hereby adjudged and decreed to be prior, superior, and paramount 
to the lien of the said mortgages or deeds of trust and the bonds se- 
cured thereby ; that all unpaid valid claims for labor, supplies, roll- 
ing-stock, and material used in the operation of said railway prior 
to the appointment of a receiver, whether reduced to judgement or 

remaining in open account, are hereby adjudged and decreed 
372  ~to be prior, superior, and paramount in lien to the said lien 

of said mortgages or deeds of trust and the bonds secured 
thereby ; and all of said claims accrued in the construction of said 
railway and its betterment and all of said claims accrued in the 
operation of said railway prior to the appointment of a receiver, as 
hereinabove in this paragraph of this decree described, are hereby 
adjudged and decreed to be prior, superior, and paramount in hen 
to the lien of any and all receiver's certificates issued under the 
orders of this court in this cause, excepting only receiver's certiti- 
cates to the amount of twenty-three thousand dollars (825,000), 
issued under the order of this court of April 29th, A. D. 1885, the 
proceeds of said certificates other than said twenty-three thousand 
dollars ($23,000) representing construction or betterment of said 
railway. 

Seventh. That all court and receiver's indebtedness acerued 
against said property since the appointment of a receiver ts hereby 
adjudged and decreed to be prior, superior, and paramount in lien 
to the lien of said mortgages or deeds of trust and the bonds secured 
thereby. 
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Eighth. It is hereby further ordered, adjudged, and de- 
373 creed that the defendant, The Chicago & Great Southern 
Railway Company, do pay or cause to be paid to the com- 
plainant the said sum of two hundred and ninety-one thousand 
eight hundred and sixty dollars ($291,860) due upon interest 3 
in default of such payment; that the said mortgages and deeds of “3° 
trust be, and they are hereby, foreclosed, and that the equity of re- 
demption of said defendants herein in and to said mortgaged prop- 
erty and every part thereof be forever barred and foreclosed; and 
that all and singular the said railway and property covered and con- 
veyed by said mortgages or deeds of trust and each of them, namely, 
the railway property, rights,and franchises hereinabove described, 
together with all the rights, privileges, immunities, franchises, and 
property and appurtenances thereof and thereto appertaining, and 
all the right, title, interest, and equity of redemption of the said 
The Chicago and Great Southern Railway Company, and each and 
every of the defendants herein, be sold, free from all appraisement 
or valuation laws, as an entirety, it being hereby decreed that the 
said property and railroad is not susceptible of division without in- 
jury to and diminution of the value thereof, by William P. 
374 =F ishback, master in chancery of this court, at public auction, 
to the highest bidder therefo7, at the door of the United States 
circuit court room in the city of Indianapolis, in the State of Indi- 
ana, after having first given notice of the time, place, and terms of 
sale, and a description of the property to be sold by advertisement 
thereof in one public newspapers published in the city of Indian- 
apolis,in the State of Indiana, and in one public newspaper published 
in the city of Chicago, in the State of Illinios, once a week for the 
space of thirty days prior to such day of sale, and that at such sale 
the complainant herein or any of the parties in this cause may be- 
come the purchaser. 

That said master shall require a deposit of fifty thousand dollars 
($50,000) to be made by each and every bidder before receiving any 
bid from such bidder at said sale, which deposit shall be absolutely 
forfeited to the use of the trust herein if the bidder to whom the 
property shall be struck off shall fail to pay or complete the said 
purchase in accordance with the terms of this decree. t 

At such sale of said railway and property the said master 7 
379 shall not receive or cry any bid for a sym less than five 
hundred thousand dollars (500,000). Upon confirmation of 
the sale, the balance of the purchase-money bid in addition : 
to said sum of fifty thousand dollars, as hereinbefore provided, shall 4 
be paid by the purchaser into the registry of this court, unless it is | 
then otherwise ordered, adjudged, and decreed by the court; and that 
upon the full performance by said purchaser of the orders and <i - 
decrees of the court in that behalf hereafter entered, the said pur- 
chaser shall be let into the possession of said property and shall ; 
receive a good and suflicient deed therefor, in which the said rail- 
way company and said John C. New, trustee, shall unite with said 
master. 
Ninth. It is further ordered, adjudged, and decreed that a refer- 
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ence be made to the master, William P. Fishback, to take testimony 
and report his findings, as follows: 

1. The amount the receivers have expended in the construction, 
improvement, or betterment of said railroad, including the debts 
incurred therefor and not yet paid. 

2. The amount expended by the receivers in the operation 
of said railroad, including the debts incurred therefor and not yet 

paid. 
376 3. The total amount of earnings received by said receivers 
in the operation of said railroad. 

4. The amount of outstanding receivers’ certificates issued under 
the orders of this court, and how and for what purpose the proceeds 
thereof were expended. 

5. The amount due the several claimants under the sixth para- 
graph of this decree, showing the amount due each claimant and 
the aggregate amount due upon each of the two classes of the 
claims mentioned in said sixth paragraph. 

And that said master report his findings, with the testimony taken 
by him on this reference, on or before the day of confirmation of 
the sale made hereunder. 

And the complainant herein, Henry H. Porter, here now excepts 
to all those parts of this decree ordering, adjudging, and decreeing 
the two classes of claims mentioned and described in the sixth para- 
graph of this decree, to wit, claims accrued for construction and 
betterments, and claims accrued for the operation of said railway 
prior to said receivership, to be prior, superior, and paramount to 

the lien of said mortgages, or deeds of trust, and prior, supe- 
377 ~—s rior, and paramount to the lien of all receivers’ certificates 

issued under the orders of this court in this cause, excepting 
only the receivers’ certificates issued under the order of the court of 
April 29th, A. D. 1885. 

And said complainant further excepts to all that part of the see- 
ond paragraph of this decree by which itis ordered and decreed 
that the ate we hundred bonds were, by the said Chicago & Great 
Southern Railway Company executed, issued, and delivered to 
Henry Crawford ; and to that part of said paragraph of said decree 
by which it is decreed that one thousand of said bonds were deliv- 
ered to Henry Crawford to be accounted for by him under said con- 
struction contract. And complainant further excepts to all that 
part of said second paragraph of said decree by which it is decreed 
that all of said twelve hundred bonds were sold and dehvered by 
Henry Crawford to the complainant, H. H. Porter, and his associ- 
ates; and complainant also excepts to all that part of the second 
paragraph of said decree in which it is decreed that the defendant, 


_ The Chicago and Great Southern Railway Company, prepared for 


excution and issued its said bonds by the order and direction of 
Henry Crawford. 

378 And complainant excepts to all that part of the third para- 
graph of this decree by which it is decreed that the mortgages 

by this decree foreclosed were executed and delivered by the order 

and direction of Henry Crawford. And complainant especially ex- 
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cepts to the sixth paragraph of this decree and all of its provisions, | 


and to the said above-named portions of the second and third para- 
graphs of said decree. And complainant, Henry H. Porter, here 
ow prays an appeal from, said parts of said decree so as above ex- 
cepted to by him to the Supreme Court of the United States, which 
is granted upon giving bond to the satisfaction of the court. 

And the said John H. Swan and Cephas Atkinson, defendants, 
except to the first paragraph of this decree, denying them the relief 
prayed for and dismissing their said petition; and also except to 
all those parts of said decree awarding to said Porter a claim of in 
debtedness against said railway company on account of said inter- 
est coupons and establishing the said two mortgages mentioned in 
the pleadings in said cause as a lien upon said property; and 
also as to those parts of said decree adjudging and decreeing a fore- 
closure of said mortgage and a sale of said property thereunder. 

And the said defendants, Swan and Atkinson, pray an appeal 
from this decree to the Supreme Court, which is granted upon their 
giving bond to the satisfaction of the court. 


SRL Opinion of Woods, J., Dissenting. 


Judges Garesham and Woods sitting together, Woods, J., dissent- 
ing: 

[n respect to the position of Swan and Atkinson tn the case there 
is no difference of opinion. They were allowed to intervene upon 
a showing that as tax-pavers of townships which voted aide to the 
construction of the railroad they with other tax-pavers were enti- 
tled to stock in the R. R. company to the amount of 340,000 or 
more, and that for the protection of their own and the rights of 
other tax-pavers they desired to file proposed answers; but the proof 
shows conclusively that their petition was not true nor presented in 
good faith but collusively for the purpose of aiding general unse- 
cured creditors of the railroad company to resist the foreclosure of 
the complainant’s mortgage. Besides this Swan was a director and 
consented to the corporate acts now brought into question. He 
ought not to complain of Ins own acts. These parties dismissed 
from view, the case is one between the complainant as holder of the 
mortgage bonds and other creditors, some of whom have taken 

judgements against the ratlroad company, and others have 
380 demands for labor, supplies, or material turnished in and for 

the construction or operation of the road before the appoint- 
ment of the receiver. All these claims, however, acerned after the 
recording of the mortgages. 

That the mortgage is valid in the hands of the eemplainant and 
as ugauinst the rallroad COMpahy, the court is agreed ; but Upon the 
question whether or not the mortgage lien has priority over the 
claims of these creditors, whether general or special, there is a differ- 
ence of opmion, the cireuit judge holding that mere general credit- 
ors are entitled to preference, and my wew being that the mortgage 
inust prevail against all whose claims are not for labor dene or ma- 
terial and supplies furnished in and for the operation of the road 
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during the period of six months next before the appointment of the 
receiver. The claims of some of these creditors have been put into 
judgement in the State courts, but as that was done after the execu- 
tion of the deeds of trust and the delivery of the bonds to pur- 
chasers for value the judgements confer no additional right of prefer- 
ence. In behalf of one or two claims special equities are asserted 
which may deserve consideration, and there may be claims for right 
of way which are entitled to be preferred. The facts of the case, 
generally stated, ars these: The Ch. and Gr. 8. R’y Co. was organ- 
ized with Foster as president and controlling stockholder. 

381 The stock issued has been all paid for in full by expenditures 
for right of way, construction, and Foster’s personal services. 
Crawiord, being the owner by purchase of the stock (paid up) of the 
Block Coal Railroad in extension of which the Ch. and Gr. 5. was 
proposed to be built, bought Foster's stock, and thereby became the 
controlling or dominating stockholder of that enterprise. But Fos- 
ter, as president, and his board of directors continued for some 
months to hold their offices in the corporation, and Crawford having 
expended in the meanwhile largesums in the construction of the road, 
perhaps $20,000 or $300,000, besides the $200,000 which he had 
= and agreed to pay for the Block Coal road, requested, and after 
eing once refused procured (I have seen no evidence that he ordered 
and directed), the president and trustees to enter into a formal con- 
tract with him for the construction of the Ch. and Gr. S. road, and 
in aid of the scheme to execute the bonds and trust deeds or mort- 
gages now in suit, the second deed, including the Block Coal road 
as well as the Ch. and Gr. S., the two corporations having in the 
meantime been cunsolidated into one. Before this consolida- 
tion, however, and before the demands of these creditors had 
originated the bonds, as described in the first deed of 

382 trust, has been signed to the amount of $1,000,000 and de- 
livered to Crawford, not as his own absolutely, but with di- 
rections to apply the bonds or proceeds, first, to the payment of the 
balance due Dull and McCormick for the stock of the coal road ; 
second, to the reimbursement of his outlays upon construction, and, 
third, to the final or further completion of the road. The bonds 
had no market value, and Crawford was compelled to pledge them 
all, together with the stock of the company, with Dull and MceCor- 
mick to secure the payment of the balance due them for the stock 
of the Block Coal road ; and afterwards, in order to obtain money 
to redeem this pledge, the two companies were consolidated, new 
stock of the consolidated company to the amount of $1,200,000—in 
lieu of the paid-up stock of the original companies—issued, and this 
stock and the bonds were pledged to Drexel, Morgan & Co. to secure 
a loan of $400,000, evidenced by Crawford's individual note to them 
for that amount, Crawford agreeing, at the same time, to expend 
upon the construction of the road $50,000 more of his own means, 
and that the money of Drexel, Morgan & Co, after the payment of 
$115,000 and interest vet due to Dull & McCormick, should 

383 be expended in or towards the completion of the mortgaged 
road, under the supervision of an agent appointed by D., M. 
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& Co. Under this arrangement Crawford expended $50,000 or. more, 
as agreed, and D., M. & Co. advanced $350,000 by paying to Dull 
& McCormick their demand and by expending the remainder in the 
manner stipulated upon the construction of the road. Drexel, Mor- 
gan & Co. received the bonds and stock directly from Dull & Mce- 
Cormick, not from Crawford. It may be here observed (though I 
do not deem it essential to my conclusion) that, if the forms of trans- 
actions are to be disregarded and the substance of things only looked 
at, this was in fact a loan by D., M. & Co. to the railroad company, 
und Crawford’s note was only a collateral evidence of and security 
for the debt, and, the construction contract out of the way, he would 
have been entitled, upon making payment of his note, to reimburse- 
ments by the company and to hold the bonds as security. Addi- 
tional bonds to the amount of $200,000 were afterwards issued to 
Crawford and by him delivered to D., M. & Co. in pledge with the 
other securities; and thereafter Crawford, by an assignment 
in writing, gave to the First National Bank of Chicago a 
second lien upon or pledge of the same _ securities to 
384 secure the payment of an indebtedness of $250,000 or more, 
which he owed that bank. Thecomplainant Porter was inter- 
ested. The debt to D., M. & Co. having become due, and Crawford 
not having means of payment, Porter, in order to protect the bank 
and as a business venture, with the consent of Crawford, paid to D., 
M. & Co. the amount due them, about $392,000, and cancelling Craw- 
ford’s note to D., M. & Co. took the collaterals and held the same for 
the amount paid to D., M. & Co. and the bank debt, aggregating about 
$700,000. This being the situation, the agreement between Craw- 
ford and Porter and associates was made, whereby in terms Crawford 
sold and Porter purchased of him as if they were his the bonds and 
stock. But, disregarding form, the fact and substance of the trans- 
action was an agreement for the extinguishment of Crawford’s right 
to redeem the securities from pledge, the stipulated consideration 
being that Crawford should have asbare in the proceeds over a sum 
named, to be derived from a foreclosure and sale of the property 
under the mortgage, the syndicate agreeing— : 
“To pay and clear off any and all claims against said railway 
company which may be decided by the court to be liens upon 
385 the said line of railway paramount to the lien of the bonds 
and coupons secured by the trust deed to said John C. New, 
dated November 1,-1881, or which the court may. decide shall be 
equitably payable out of the proceeds of the sale of said line of rail- 
way prior to any payment of thesaid bonds or coupons, including,” 
&e.,and Crawford agreeing and guaranteeing that such claims should 
not exceed $100,000. | 
At or near the same date the svndicate agreement between Porter 
and associates was made, whereby, as the court is agreed in holding, 
Porter was made trustee for his associates, and as such is entitled to 
maintain this action in his own name alone. 
There is no allegation or proof of anv actual fraud or fraudulent 
intent on the part of any one in any of these transactions, except 
that it is claimed that the construction contract between the railway 
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company and Crawford is illegal and fraudulent upon its face, and 
by reason of the fact that Crawford owned the stock of the company 
and dominated the board of directors at the time when the contract 
was made. The objections made to the construction contract do not 
seem to me of much weight in thetaselves, and in respect to the 
questions now presented to have no signiticance. The substance 

of that contract is that, in consideration of the bonds and 
386 stock which Crawford was to receive, be bound himself not 

only to complete but to equip the road. The evidence shows 
that he failed to fullv perform this contract, but it does not show 
that the contract itself was unfair, and surely partial failure of per- 
formance is no ground for denying relief upon the contract in so far 
as it was performed. Itis not alleged nor shown that Crawford is or 
was at any of the times in question insolvent or not possessed of 
ample means to pay all liabilities, unless that must be inferred from 
the fact that he had not ready money to pay Dull & McCormick and 
Drexel, Morgan & Co. when their respective demands became due. 
The question upon these facts is: Do these mortgage bonds, conceded 
to be valid and binding upon the corporation, constitute a lien prior 
to claims of mere general creditors who did labor or furnished ma- 
terial in aid of the construction of the road? If not, it must be for 
extraordinary reasons and upon a thédry of equity for which I know 
of no precedent. 

Two lines of argument have been advanced—first, that forms must 
be disregarded and substances alone considered, and that, this 

done, the corporation was only a name, the real ownership of 
387. the property in Crawford, and whenever the corporate name 

was used is to be considered as meaning Crawford ; second, 
that the transactions in question were in fact as well as in form cor- 
orate doings, and the rights of parties to be determined accordingly. 
These theories are so far distinct and Inconsistent as to require sepa- 
rate consideration, and it hardly need be suggested that it will not 
do at any stage of the discussion to pass from one to the other in 
order to obviate objections to either. 

If the first proposition be accepted as true for the sake of the argu- 
ment (and as I understand it is this view which prevails), Crawford 
owned the property, and the corporate name whenever used must be 
deemed to have the same significance as if he had usea his own 
name. The facts then are that Crawford owned the projected road, 
and in order to obtain money to prosecute the enterprise prepared 
bonds and executed trust deeds to a:second party to secure the pay- 
ment of the bonds and caused the deeds to be recorded. He re- 
tained the bonds for a tine in his own possession,in the meanwhile 
prosecuting the work of construction. He thus delivered the bonds 
in pledge for the payment of the cebt to Dull & McCormick 
and afterwards to Drexel, Morgan & Co. for a loan of $350,000, 

which were laid out upon the road, as already stated. 
388 He then gave a second and subordinate lien to secure the 
bank debt for $250,000, and finally,in order to pay both 
debts and save for himself and his creditors what he might, trans- 
ferred “ all his right, title, interest, and property * * * in and 
1S—1280 
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to the said bonds and the said railway stock” to Porter and asse- 
clates. 

Now, upon this theory the bonds in Crawford's own hands, of 
course, evidenced no debt or obligation, but, once he had delivered 
them for a consideration of value to a third person, they became 
effective and binding, and the mortgage likewise took effect as .a 
security ; and it is immaterial whether the bonds be considered as 
negotiable or non--egotiable by the law merchant. There arises 
here no question of a good-faith purchase, there being no pretense 
that any of these transactions were tainted with an intent to de- 
fraud creditors. The owner of property, though indebted for it or 
to those who helped construct or create it, may make a mortgage 
which shall be good against all who have acquired no lien. Craw- 
ford did no more. So, alse, it is not material whether Dull & Me- 
Cormick or Drexel, Morgan & Co., or Porter and associates, knew 

of Crawford’s indebtedness to those claimants, because that 
389  faet was no obstacle in the exeeution of the bonds and mort- 

gage; and it is not material whether D.. M. & Co. be re- 
garded as having derived tithe through Dull & Me| Cormick] and 
Porter through D., M. & Co., or each of these directly from Craw- 
ford, because the transaction with each may stand by itself as a 
direct execution and delivery of the bonds and mortgage UDOT a 
consideration then passed. Neither is injustice done to any of these 
creditors, because they gave credit after the mortgage had been re- 
corded, and presumably with knowledge of its existence. Indeed, 
it is shown that one of them reeeived in part payment of bis claim 
a large sum of the money loaned by D., M. & Co, and many of 
them admit that they knew of the mortgage when they gave the 
company eredit. Upon this theory the corperate stoek cuts no fig- 
ure. There being no corporation, there can be no sioek. 

With this | drop the indivrdual or non-corporate theory of the 
case. It is manifestly false in tact, but if conceded the validitv and 
priority of the mortgage, upon the plainest principles of familiar 
and daily application, remain beyond dispute. 

Turning to the other view, we have to do with a corporute eNist- 

ence, real and substantial, as well as formal. Se all the par- 
om) ties treated in all these transactions which are now brought 

under review, and so must we treat it, as [ think, in order to 
reach either a just or equitable econelusion. I do not disguise or 
evade the fact that Crawtord became and continued to be the owner 
of all the corporate stock that had been actually issued, and so had 
power to elect and did elect directors of his own choice. This, how- 
ever, did not invalidate nor ebange the character of the corporate 
action, as is shown by the decision in Pullman's Palace Car Com- 
pany vs. Railway Co., 115 U.5., 587 

But, for the sake of argument, I am willing to concede that Craw- 
ford had and constantly exercised control over the board of directors. 
though it is a mistake of fact to say that he was the sole owner of 
the corporate stock or property. He obtained of Foster stock in the 
sess corporation to the amount of $60,000, being the entire 
amount issued, and including a few shares of assessible stock, which 
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last, however, were not transferred until a later date; but 
391 township aids had been voted and paid in sums aggregating 

more than $40,000, and under the statutes of the State the 
tax-pavers of these townships were and are vet entitled (as has been 
decided in this case) to claim stock in the company in amounts 
equal to the taxes so paid, and this right. it is conceded, I think, 
extends to a proportionate share of the stock of the consolidated 
company. 

Therefore (leaving out of view the Block Coal road), when the 
construction contract was made and the bonds and mortgage exe- 
cuted, Crawford, though we concede him to have been in full con- 
trol of the corporation, did not own the entire interest in the prop- 
ertv and never afterwards acquired it. On the contrary, he owned 
little more than a half interest. Now, what bearing have these facts 
on the question before us? 

As between Crawford and the corporation, notwithstanding his 
control of the board of directors, |] am willing te concede that he 
could enforce his construction contract and the bonds and mortgage, 
if thev had remained in his hands, only to the extent of actual per- 
formance at a fair valuation of the work done and benetits conferred 
upon the company. 

To that extent it seems to be estabhshed that relief could be given 
him (Thomas va. R. R. Co., 109 U.S., 522), and, TP suppese, it would 
make no difference with this proposition if, instead of balf, Crawtord 
had, in fact, been owner of the entire capital stock of the company, 

Certainly those who gave the corporation credit after the exeeu- 
tion and recording of the mortgage should not complain if the se- 
curity be enforced to the extent of values actually received of Craw- 

ford by the company. But, instead of this, the mortgage and 
092 bonds, according to the prevailing opinion, are to be declared 

totally void as against such creditors; and besides and be- 
vond that Crawford’s claim is not to stand on an equality with 
others as unsecured, but must be postponed entirely, because it is 
said he was improving his own property, and therefore not entitled 
to reimbursement. This reasoning overlooks or ignores the fact 
that we are dealing with corporate, not individual, property, and 
that the court, having taken possession of itas a fund, will divide 
it equitably between all creditors unless some have acquired right- 
ful priorities. It is clear that Crawford contributed to this fund 
more than any other, and with greater Jos« to himeeclf, and, even if 
not allowed to hold his mortgage, it is difficult to see why he ia not 
entitled to share proportionately with other creditors ; that i«, would 
he, if he had not transferred his rights? The case, however, is not 
between Crawford and other creditors. The bonds« and mortgage 
were lawfully executed and placed in Crawford's hands, either as 
owner or with authority te negotiate. The bonds are negotiable in 
form. They were pledged to Dull & Me. before the claims of these 
creditors wighnaied: but if that had been otherwise it would make 

no difference. Notwithstanding its indebtedness, the corpo- 
303 ration had the same right as an individual to put ont ita 
| bonds and to secure their payment by mortgage upon its 


said eeninamieeteliachthiniai tie ete tea cegindian ran eek a ee TT OT OIE See ag 


140 HENRY H. PORTER VS. 


property and franchises; and in this view, as explained whefi con- 
sidering the other theory of the case, the successive transactions by 
which the bonds came to the possession of the complainant are un- 
impeachably valid. Besides, the plain fact is that Dull & Mc., D., 
M. & Co., and Porter and associates were respectively purchasers in 
good faith of mercantile paper, and are entitled to protection accord- 
ingly. No fact is shown which, in my judgement, casts any taint 
upon the paper; and if there be such facts it is not shown that any 
of the successive holders took with notice of the taint. They all 
paid large sums of money in the usual course of business in evident 
good faith and in the belief that the bonds were valid. To say that 
Porter and associates intended to put their feet in the shoes of Craw- 
ford seems to me an entirely unwarrarted and forced construction 
of the facts and of the contract between them. 
ood It is not clear but that the legal title to the bonds was 
vested in Porter or Porter and Nickerson by means of the 
purchase from Drexel, Morgan & Co., who had the bonds in pledge, 
with power to sel]. The sale to Porter having been made by D., M. 
& Co., with Crawford’s consent, [ am inclined to think, carried the 
title; and if this be so, the subsequent agreement with Crawford 
simply extinguished any claim of right on his part to redeem ; but 
if this were not so, and the strict legal effect of the agreement and 
transaction was to make Porter and associates purchasers from Craw- 
ford of the legal title, still it is clear that in equity, if necessary to 
their protection, they should be subrogated to the rights of D., M. & 
Co., and through them to the rights of Dull & MeCormick. If there 
could be a clearer case for the application of this familiar doctrine 
[ do not think of it. The only objection to its application, as [ un- 
derstand, is bused upon that clause of the contract with Crawford 
whereby the syndicate agreed to pay prior claims to the 
395 amount of 8100,000. But the meaning of that clause is not 
doubttul. [t creates no equity in favor of anv claimant. It 
simply recognizes the fact that there may be claims (under the six 
months ruleand for right of way, engine-houses, and the like) which, 
upon known eqguiteble principles and precedents, the courts would 
declare prior and superior to a mortgage lien, and for these it makes 
provision. Such claims could not be eseaped, and the manifest ob- 
ject and proper etfect of the clause is to detine the rights and duties 
of the parties to the contract in respect thereto as between themselves. 
The proposition has been advanced that the mortgage is totally 
void, because the board of directors which ordered its execution was 
composed of men who did not really nor in good faith hold stoel: 
In the corporation. It will hardly do for these creditors to take that 
stand. If the board was incompetent to execute and to authorize 
Crawford to negotiate the mortgage bonds, then by thesame rule 
006 the special contractson which thev all predicate their demands 
against the company were unauthorized and void. So, too, 
would be the consolidation with the block coal road: and it would 
be the clear duty of the court to restore that road to Crawford or his 
grantees, instead of ordering it sold and the proceeds applied to the 
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judgment of claims for which, but for the consolidation, it could not, 
so far as 1s shown o-: suggested, be in any way made liable. 

But, upon authority, it is plain that these corporate acts were done 
and ordered by directors de facto, if not de jure, and cannot, by gen- 
eral creditors at least, be assailed collatterally. 

See following text-books and the authorities cited in each : 

Wood’s Railway Law, vol. 1, sec. 148. 

Green’s Brice’s Ultra Vires, 2d Am. Ed., pp. 522-528. 
Angel & Ames Corp., 10th Ed., p. —, & sec. 287. 
Boone Corp., par. 140. 


Another proposition advanced in argument is that Porter has in 
possession $1,200,000 of capital stock, much of which has never been 
paid for, and that as Porter is shown to have treated it as his 

397 own, he should be required to pay for it, and thatif this were 
done the company would be solvent. Of this argument the 
premise is false, as I think, and the conclusion, of course, erroneous. 

There are two views of the matter: In the first place, the entire 
stock of both original companies, so far as issued, had been paid in 
full, and the consolidated stock having been issued in lieu of that, 
though nominally for a greater amount, must, I suppose, be regarded 
as paid-up stock. Toso hold harms nobody, and to hold the con- 
trary might, and probably would, do great injustice. 

Again, by the terms of his construction contract, Crawford was en- 
titled to receive, and did receive, the entire issue of stock in compen- 
sation for what he had done and decreed todo. If this contract stands 
the stock is paid for in full. If the contract is not allowed to stand, 
it does not follow that Crawford or his assignees shall be held to 
hold the stock as unpaid. That would be to force upon him or them 

a contract which was never entered into. Equity may annul 
398 contracts in whole or in part, but, so far as I know, never bv 

forcing parties into new agreements has pervetrated such an 
injustice as the one suggested. 

The proper view of such a case, as ] suppose, would be that if ‘the 
contract be set aside entirely then the stock issued under it should 
all be cancelled, and if the contract be allowed to stand in part 
only—that Is, to the extent it be shown to have been fair and just 
and to have been honestly performed—the amount of stock stipu- 
lated for should be reduced proportionately and the remainder can- 
celled. To sav that .be remainder shall stand, but be regarded as 
unpaid, and the holder held lable to the corporation for the amount, 
involves results too plainly inequitable to admit of discussion, 

Agreeing, therefore, that the Side and mortgage in the hands of 
the complainant are valid obligations, and the complainant entitled 

to a decree of foreclosure, 1 am constrained to dissent from so 
399 much of the decree as postpones the mortgage len to the 

claims of general creditors, and also from that part of the de- 
cree which declares that the second series of receivers’ certificates 
shall not be paid until the general creditors have been paid in fall. 
I know of no evidence whatever to support the finding that said cer- 
tificates represent “construction or betterment of said railway.” 
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By the terms of the order of this court authorizing the issue of 
these certificates it was explicitly declared that they should consti- 
tute a first lien on the property, and I am totally unable upon any 
equitable principle to understand why this part of the order should 
now be disregarded. : 

So, too, the third series of certificates ought not to be postponed to 
any claim which is not prior to the mortgage. 

There may be particular claims in the case which ought to be | 
paid in preference to the mortgage bonds. If so, the master’s report 
will show it, and upon that the proper order could be made. 


400 And afterwards, to wit, at the November term of said court, 

on the 12th day of March, 1886, before the Honorable Wil- 
liam A. Woods, judge as aforesaid, the following further proceedings 
were had in the above-entitled cause, to wit: 


Comes now the Cleveland Rolling Mill Company and files its 
claim herein in the words following, to wit: 


401 Tothehonorablethe judges of the United States circuit court 
for the district of Indiana, in chancery sitting: 

Showeth unto your honors your petitioner, The Cleveland Roll- 
ing Mill Company, a corporation organized under the laws of the 
State of Ohio, that it has furnished material which was used in the 
construction and betterment of the railroad of said Chicago and 
Great Southern Railroad Company of the kind, amount, and under 
the circumstances as follows, viz : 

On or about October 10th, 1881, your petitioner sold to said rail- 
way company one thousand gross tons of iron rails to be laid in its 
track, at the rate of fiftv & ,°,5; dollars per gross ton, to be delivered 
free on board the cars at the works of petitioner at Cleveland, Ohio, 
between November Ist and loth, 1881, for which said railway com- 
pany, through Henry Crawford, agreed to make payment in cash on 
the bills of lading for said rails, in accordance with a memoran- 

dum of sale; & also 66,620 pounds of splices at 23 cents 
402. per pound, deliverable as aforesaid, for which said railway 
company agreed to make payment as aforesaid. : 

That afterwards, and from the 14th day of Nov., A. D. 1881, until 
the 5th dav of Dec., A. D. 1881, vour petitioner did deliver to said 
railway company and said railway company received and accepted, 
and, as petitioner is informed, believes, and so states, laid in its 
track the total amount of 1,0031936 gross tons of iron rails of the 
kind, quality, and description as sold as above stated; also the total 
amount of 66,620 pounds of splices at 2? cents per pound ; for which 
said railway company became indebted to vour petitioner in the total 
sum of fifty-two thonsand two hundred and seventy-eight and thirtv- 
three one-hundre-ths dollars ($52,278.33). ; : 

And vour petitioner further showeth that the amount due vour 
petitioner for said iron rails should have been paid to vour petitioner 

as and when said iron rails were delivered on board the cars 
403 at its works in Cleveland, Ohio: that statements of said ma- 
terial were furnished to said railway company by your peti- 
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tioner as the same were delivered as aforesaid, to none of which 
statements were any objections made by said railway company. 

That afterwards, and on or about the 24th of March, A. D. 1883, 
said railway company paid to vour petitioner’s agents the sum of 
twenty-two thousand six hundred and thirty-four and ,,°%5 dollars 
($22,634.36) on account of said iron rails so delivered, which was 
and is all the monies ever pzid to your petitioner on account thereof. 

That afterwards, and on the 10th day of May, A. D. 1884, your 
petitioner, in a suit theretofore begun in the United States circuit 
court for the northern district of Illinois, in which due and proper 
service had been made upon said corporation, and wherein your 
petitioner had in accordance with law and the rules of said jast 
mentioned court filed its declaration, recovered a judgment against 

said railway company for the sum of thirty-five thousand 
404. nine hundred and twenty-two & 7 dollars ($35,922.26), be- 

sides the costs of suit to be taxed, and which costs were after- 
wards duly and properly taxed at the additional sum of twenty-four 
& ;'j5 dollars (24.71), making in all the amount of said judgment and 
costs the total sum of thirty-five thousand nine hundred and forty- 
six & 75 dollars ($35,946.97), none of which has been paid to your 
petitioner, and which amounts Hr principal and interest, computed 
at the rate of six per centum per annum (the rate at which judg- 
ments bear interest in the State of I]linois), to the sum of thirty-nine 
thousand nine hundred and one & 74; dollars, computing interest 
up to and including March 10th, 1886. 

And your petitioner further showeth unto your honors that said 
last-mentioned judgment was obtained within and for the northern 
district of Illinois, wherein the principal office of said railway com- 
pany was located, but that said gailway company’s railroad was not 

within said district nor My part thereof. : 
405 And that afterwards g our petitioner caused suit to be 
brought in one of the { ounties in the State of Indiana, 
wherein said railroad is located, and that on the eleventh day of 
March, A. D. 1885, in the circuit court of Benton county, Indiana, 
in asuit brought by vour petitioner therein upon said last-men- 
tioned judgment, and wherein service was had upon said railway 
company, your petitioner recovered judgment aguinst said railway 
company for the sum of thirty-seven thousand seven hundred and 
twenty-four & 4%; dollars ($374724.36) and twenty dollars, costs of 
suit, naking altogether the amount of said last-mentioned judg- 
ment and costs, the sum of thirty-seven thousand seven hundred 
and forty-four & 3, dollars ($37,744.36), and that said lJast-inen- 
tioned judgment and costs and: interest thereon at the legal rate of 
six percentum perannum from the time said judgment was rendered 
until and including the 10th ‘day of March, A. D. 1886, amounts 
to the sum of forty thousand and two & '45 dollars ($40,002.73). 
41M} And your petitioner does and will claim interest on said 
obcneniiiadl judgment and costs from the date the same 
was rendered as aforesaid. 

That neither of said judgments have been paid nor any part 

thereof nor of either of them. 
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And your ——. shows that there is now due to it on account 


of its said claim, reduced to judgment as aforesaid, with interest 
thereon as aforesaid, the sum of 40,002 dollars and 73 cents 
($40,002.73) ; to secure the payment of which said claim your peti- 
tioner is advised by its counsel, believes, and charges the same to be 
true, this honorable court has decreed a lien upon said railroad 
property, ordered ‘to be sold by the final decree entered herein, as 
appears by the sixth paragraph thereof, and which claim, together 
with others of like character, is, by the provisions of said final 
decree, ordered to. be referred to the master in chancery of this 
honorable court. . 
Wherefore, in consideration of the premises, your petitioner 
407 prays that said claim may be adjudicated for and at the last- 
mentioned amount to be secured as a lien upon said railroad 
property under the said sixth paragraph of said decree, and that the 
same may be ordered to be paid out of the proceeds derived from 
the sale of said railroad property in the same order of priority as the 
same was and is adjudged a lien thereon equally with the other 
claims mentioned and provided for by said sixth paragraph of said 
decree. ; 

And that your petitioner may have such further and other relief 
as shall be agreeable to equity and good conscience and as to your 
honors shall seem meet. : 

And your petitioner shall ever pray, etc. | 

CLEVELAND ROLLING MILI CoO., 
By WM. CHISHOLM, Pres’t. 
HARRIS & CALKINS, 
JOHN I. COOPER, 


Sol’rs for Petitioner. 


408 Unitep States oF AMERICA, _ 
Northern District of Ohio, Eastern Division, § 


Before me, clerk of the district court of the United States in and 
for said district, on this 10th day of March, A. D. 1886, at Cleveland, 
in said district, personally appeared William Chisholm, and who, 
being by me first duly sworn, on oath deposes and says that he is 
president of the above-named petitioner, and has heard the above 
petition read and khows the contents thereof, and that the same is 
true in substance and in fact. 

Witness my hand and the seal of said court this 10th day of March, 
A. D. 1886. : 

[sEat.] : CHAS. W. BILL, 
Clerk U. 8. District Court. 
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409 Circuit Court of the United States, Northern District of 
Illinois. 


THE CLEVELAND Ro.tiuinac MILL CoMPANY 


v8. : 
THe CHIcAGo AND GREAT SOUTHERN RatLway Com- | Assumpsit. 
PANY. 


SATURDAY, May 10, 1884. 
Present: The Hon. Henry W. Blodgett, district judge. 


Now comes the plaintiff, by its attorney, and moves the court for 
judgment against the defendant herein, and it appearing to the court 
that the detendant had been duly served with process and has failed 
to plead, and the defendant being now ruled to plead instanter, and 
it failing to plead or answer the rule, and the defendant being now 
three times solemnly called comes not, but makes default: It is there- 
upon considered by the court that its default be entered, and that 
the plaintiff have and recover of the defendant its damages, and 

after hearing theevidence on the part of the plaintiff the court 
410 finds that there is due to the plaintiff on the account mentioned 

in the declaration herein fhe sum of thirty-five thousand nine 
hundred and twenty-two dollars and twenty-six cents. 

It is thereupon considered and adjudged by the court that the 
plaintiff do have and recover of the defendant the said sum of thirty- 
five thousand nine hundred and twenty-two dollars and twenty-six 
cents, its damages, together with its costs in this behalf expended, 
amounting to twenty-four dollars and seventy-one cents, and that 
execution issue therefor. 


NORTHERN District OF ILLINOIS, 88: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and correct copy of the default and 
judgment entered of record in said court on the tenth day of May, 
A. D. 1884, in the cause wherein the Cleveland Rolling Mill Com- 
pany is the plaintiff, and the Chicago and Grea’ Southern Railway 

Company is the defendant, as the same appears from the 
411 original record of said court now remaining in my custody 
| and control. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office in Chicago, in said district, this 
25th day of June, A. D. 1886. 

[SEAL. } WM. H. BRADLEY, Clerk. 


And afterwards,to wit,at the November term of said court, on the 
16th day of March, 1886, before the Honorable William A. Woods, 
judge as aforesaid, the following further proceedings were had in 
the above-entitled cause, to wit: 

Comes now the Smith Bridge Company, and files its claim herein, 
in the words following, to wit: 3 
19—] 280 
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412 To the honorable judges of the United States circuit court for 
the district of Indiana, in chancery sitting: 

Showeth unto your honors your petitioner, the Smith Bridge 
Company, of Toledo, Ohio, that it has furnished material which 
was used in the construction and betterment of the railroad of said 
Chicago and Great Southern Railway Company, of the kind, amount, 
and under the circumstances as follows, viz: 

On the 26th day of October your petitioner entered into a written 
contract to construct a bridge for said railway Co. over the Wabash 
river, near Attica, Indiana, and said bridge was constructed in all 
respects as provided by said contract. 

And on the 24th day of July, 1883, your petitioner entered into 
a second written contract with said railway company to construct a 

bridge over Pine creek, near Attica, Indiana, and said bridge 

413 was constructed in all respects as provided by said contract. 

Both of said contracts expressly provided that until fully 

paid for the said bridges and bridge material should be and remain 

the property of said Smith Bridge Company, with the right of pos- 

session and removal, and by virtue thereof the petitioner claims a 

prior title and lien thereon, as shown by the amended intervening 
petition filed in this court. 

Your petitioner further shows that said material so furnished and 
used in the construction and betterment of said railroad by your 
petitioners amounted, at the reasonable value thereof, and at the 
price agreed upon as aforesaid, to the sum of — dollars and — 
cents, and the amount due for the same, after deducting payments, 
was, on or about the third day of April, A. D. 1884, settled and ad- 
justed by and between the petitioner and said railway company at 

the sum of twenty-one thousand six hundred and thirty- 
414. seven — and fifty-four cents ($21,637.54), and that there is 

now due to your petitioner for said material for the amount 
the same was adjusted as aforesaid, with lawful interest thereon since 
such adjustinent, the total sum of $24,234.04—twenty-four thousand 
two hundred thirty-four dollars and . four cents, to secure the 
payment of which said claim your petitioner is advised by counsel, 
believe and charge the same to be true, this honorable court has 
decreed a lien upon said railroad property, ordered to be sold by the 
tinal decree entered herein, as appears by the sixth paragraph 
thereof, and which claim, together with .others of like character, is, 
by the provisions of said final decree, ordered to be referred to the 
master in chancery of this honorable court. 

Wherefore, in consideration of the premises, your petitioner prays 
that said claim may be adjudicated for and at the last-mentioned 

account, to be secured as a lien upon said railroad property 
415 under the said sixth paragraph of said decree, and that the 

same may be ordered to be paid out of the proceeds derived 
from the sale of said railroad property, in the same order of priority 
as the same was and is adjudged a lien thereon, equally with the 
other claims mentioned and provided for by said sixth ‘paragraph 
of said decree. 
And that your petitioner may have such further and other relief 
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as shall be agreeable to equity and good conscience, and as to your 
honors shall seem meet; and your petition- shall ever pray, ete. 
1; HE SMITH BRIDGE COMPANY. 
é WM. S. DALY, See’y. 
k. W. TOLERTON, 
~~ JOHN S. COOPER, 
Sol’rs for Petitioner. 


416 Srate or Ouro, | 
Lucas County, jf 


Before me, a notary public in and for said county, on this 12th 
day of March, A. D. 1886, at Toledo, in said county, personally ap- 
peared William S. Daly, and who, being by me first duly sworn, on 
‘ oath deposes and says that he is secretary of the above-named peti- 
j tioner, and has heard the above petition read and knows the con- 
; tents thereof, and that the same is true in substance and in fact. 

: Witness my hand and official seal this twelfth day of March, A. 


D. 1886. 
H. F. THUNCK, 
Notary Public, Lucas County, Ohio. 


And afterwards, to wit, at the November term of said court, on 
the 27th day of March, 1886, before the Honorable William A. 
Woods, judge as aforesaid, the following further proceedings in the 
: above-entitled cause were had, to wit: 

Now comes William P. Fishback, master in chancery, and files 
A his report of the sale of the property hereinbefore ordered to be sold 
a in the words following, to wit: — 


4 417 To the honorable court: 

5 : sg ve . = . 

i Now comes William P. Fishback, master in chancery, heretofore 
: ; appointed to make sale of the property mentioned in the decree and 


c 


order of sale entered herein, and reports to the court as follows: 
On the 22nd day of February, 1886, there came to my hands a 
duly certified copy of the decree and order of sale made in said 


M above-entitled cuuse on the 16th day of February, 1886. In obe- 
: 4 dience thereto I caused notice of the time, place, and terms of the 
. sale ordered to be made by said decree to be published in the 
‘ Indianapolis Daily Journal, a daily newspaper of general circula- 
tion published in the city of Indianapolis, Indiana, on the following 


days, viz., February 24th and March 3rd, 10th, 17th, and 24th, and 
) also caused like notice to be published in the Daily Inter- 
d i 418) Ocean, a daily newspaper of general circulation published in 

: the city of Chicago, on the following davs: February 24th 


dl ‘ and March rd, 10th, 17th, and 24th, 1886. , | 

d , I attach hereto affidavits of the publishers of said papers showing 
y | the publication of said notices in said papers respectively on the days 
se : above-named, and make the same a part of this report. At the time 
h and place named in said notice, to wit, on Saturday the 27th day of 


March, A. D. 1886, at the door of the United States circuit court room, 
in the city of Indianapolis, I attended in person, and then‘and there, 
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in the presence of a large number of persons having an opportunity 
to bid at said sale, did offer for sale at public auction to the highest 
and best bidder the railroad property and franchises described in a 
printed notice, of which the following is a copy: 


419  Master’s Sale of the Chicago and Great Southern Railway. 


By virtue of a certified copy of a decree issued out of the circuit 
court of the United States for the district of Indiana, directed to the 
undersigned, master in chancery of said:court in a certain cause 
pending in said court, wherein Henry H. Porter and others are 
complainants and The Chicago and Great Southern Railway Com- 
pany and others are defendants, the undersigned master in chancery 
of said court will offer for sale, at public auction, at the door of the 
United States circuit court room, in the city of Indianapolis, county 
of Marion, and State of Indiana, on Saturday, the twenty-seventh 
(27th) day of March, A. D. 1886, at 10 o’clock a. m. of said day, the 
following described property and premises, to wit: All and singular 

the line of the railway of said defendant corporation, The 
420 Chicago and Great Southern Railway Company, constructed 


or to be constructed, from Fair Oaks, in Jasper county, ex-- 


tending through the counties of Jasper, Newton, Benton, Warren, 
Fountain, Parke, and Clay to the city of Brazil, in said county of 
Clay, all being in the State of Indiana, together with all lands, 
tenements, and hereditaments acquired or appropriated for the pur- 
pose of a right of way of said railroad, including all side tracks and 
rights of way for the same, and engine-houses, car-houses, station- 
houses, warehouses, machine-shops, car-shops, workshops, freight- 
houses, grain-houses, and elevators, and other erections and super- 
structures ; all machinery, tools, or implements held or acquired for 
use in connection with said railway, and also all locomotives, 
tenders, cars, and other rolling-stock and equipment, rails, bridges, 

Wavs, plers, carriages, chairs, spikes, wheels, axles, ties, and 
421 all fuel and other stores and supplies belonging to or that 

may from time to time belong to or be provided for use upon 
or in connection with said railroad, with all and singular the ap- 
purtenances, and the rents and incomes, and profits of the same, 
and all the franchises and other rights of the said railway com pany 
pertaining to the said railway, being all the property described in 
and covered by two certain deeds of trust made by the Chicago and 
Great Southern Railway Company to John C. New, trustee, one 
dated November Ist, 1SS1, and one dated April 9th, 1883. 

Said property will be sold at public auction to the highest bidder 
without relief from valuation or appraisement laws and without the 
right of redemption from such sale and free from all demands, liens, 

and incumbrances whatever. 
422 A deposit of fifty thousand (850,000) dollars will be re- 
quired of each and every bidder before receiving any bid 
from such bidder at said sale, which deposit will be absolutely for- 
feited to the uses of the trusts in said cause if the bidder to whom 
the property sball be struck off shall fail to pay or complete the said 
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urchase in accordance with the terms of this decree. No bid will 
received for less than five hundred thousand dollars. 

Upon confirmation of the sale the balance of the purchase-money 
bid, in addition to said sum of fifty thousand aollars, as hereinbefore 
provided, shall be paid by the purchaser into the registry of the 
court, unless it is then otherwise ordered, adjudged, and decreed by 
the court, and upon full performance by the purchaser of the order. 

and decree of the court in that behalf hereafter entered, the 

423 said purchaser shall be let into possession of said property 

and shall receive a deed therefor in which the said railway 

company and said John C. New, trustee, shall unite with the master. 
“WILLIAM P. FISHBACK, 


Master in Chancery United States Circuit Court, 


District of Indiana. 
R. B. F. PIERCE, a».p 
McDONALD, BUTLER axp MASON, 


Solicitors. 


Before offering said property for sale I read, in the hearing of the 
bystanders, the notice above set out, and thereupon Henry H. Porter 
bid for said property the sum of $501,000.00. Before I received said 
bid the said Henry H. Porter deposited the sum of $50,000 in cash 
as a deposit, to be forfeited to the use of the trusts if said Henry 
H. Porter should fail to pay or complete the purchase in accordance 
with the terms of the decree, in case said property was struck off to 
him at said sale. 

I thereupon proceeded to cry said sale and said bid of 

424 $501,000.00, and receiving no other bid from any other per- 

son, and the same being more than $500,000.00, the minimum 

price for which said property was to be sold according to the orders 

of said court, I thereupon struck off and sold said railroad property, 

premises, and franchises as described and set forth in said notice 

and the decree and order of sale, to the said Henry H. Porter for the 
said sum of five hundred and one thousand dollars. 

I thereupon paid to Noble C. Butler, Esq., clerk of this court, to 
be placed in the registry thereof, said sutn of $50,000.00 so deposited. 

[ attach hereto the certified copy of the decree and order of sale, 
under authority of which said a was made. 

All of which is respectfully submitted. 


March 27, 1886. 
WILLIAM P. FISHBACK, 
Master in Chancery U. 8S. Court, Diat. of Ind. 


425 And afterwards, to wit, at the November ter:n of said court, 

on the Sth day of April, 1886, before the Honorable Wil- 
liam A. Woods, judge as aforesaid, the following further proceed- 
Ings in the above-entitled cause were had, to wit: 


426 This cause coming on further to be heard, come now the 

complainant, Henry H. Porter, and the defendant, by their 
respective solicitors, and the complainant shows tu the court that 
heretofore, to wit, on February 16th, 1886, decree of foreclosure and 
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sale was rendered and entered by this court in this cause; that on 
the 2nd dav of March, A. D. 1886, tie said decree of foreclosure and 
sale so rendered and entered on February 16th, 1886, was by the 
ccurt amended by adding thereto an amendment duly entered of 
record in said cause, to which original decree and amendment 
thereof, as the same now appear of record in said cause, complain- 
ant here now refers the court. 

That by said decree William P. Fishback was appointed special 
master to sell said railway and property in accordance with the 

terins, conditions, and notice prescribed and provided in said 
427 decree; that afterwards, to wit, on the 27th day of March, A. 

D. 1886, the said master, William P. Fishback, did sell said 
railway and property in obedience to and performance of the terms 
and conditions of the said decree and filed in this court his written 
report of such sale and his proceedings as such special master under 
said decree, which said report is on file and of record in this cause 
in this court, to which reference is hereby made. 

That at said sale of said railway and property complainant, Henry 
H. Porter, purchased said railway and property at and for the sum 
and price of five hundred and one thousand ($501,000) dollars, and 
paid thereon at time of sale, required by the decree, $50,000.00. 

That on said 27th day of March, 1586, after said special master 

had filed in this eause in this court his report of sale, com- 
428 plainant, by his solicitors, served notice on the defendants in 

this cause, by their solicitors, that a motion for the confirma- 
tion of said sale of said railway and property would be presented to 
this court on Monday, April 5th, A. D. 1886, or as soon thereafter 
as the court could hear the same; that by the amendment of said 
original decree rendered ana entered on the 2nd day of March, 1886, 
it was provided as follows : : 

* That all persons claiming to be creditors of said railway company 
and to have claims which are entitled in equity to be paid out of the 
proceeds to arise from the sale of said property do present and file 
with the master, William P. Fishbaek, their said claims prior to the 
dav of sale, nameiy, the 27th day of March, 1886, and that all claims 
which are not filed before said last-named day be, and the same are 

hereby, barred and foreclosed, and that said master do forth- 
129 with give notice of the provisions of this order by publica- 

tion for ten days in some daily newspaper published in the 
city of Indianapolis. 
And it is further ordered, adjudged, and deé¢reed that the sale of 
‘the property hereinbefore ordered shall pass to the purchaser, title 
struck free and discharged of all liens and claims, including the two 
clauses of claims mentioned in the sixth paragraph of said decree. 

The said master did, in accordance with said order, publish the 
notice therein required, and did receive all claims filed prior to and 
on the said day of sale, to wit, the 27th dav of March, 1886. 

That under an order of this court rendered and entered April 
29th, ISSS, receiver's certificates were issued to the amount of twenty- 
three thousand dollars ($23,000). and that under an order ef this 
court rendered and entered August 15th, 1885, receiver's cer- 
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430 _tificates to the aggregate amount of fifty thousand dollars 
($50,000) were issued and that under another order of this 
court, rendered and entered August 15th, 1885, receiver’s certificates 
to the aggregate amount of eighty thousand dollars ($80,000) were 
issued; that all three of said series of receiver's certificates so issued 
are still outstanding and unpaid. : 
Complainant further shows that he purchased from said receiver 


and is now the owner and holder of all the said receiver's certifi- 


cates, amounting upon the face thereof to one hundred and fifty- 
three thousand dollars ($153,000); that no interest has been paid 
upon either or any of said receiver's certificates, and that the total 
amount due upon said three series of certificates up to this date, to 
wit, April 5th, 1886, [is] $157,884.64. 
Complainant further shows the court that after subtracting from 
the purchase price, to wit, $501,000, to be paid for said rail- 
431 way and property upon said purchase, the entire amount due 
upon said three series of receiver's certificates, there will re- 
inain of said purchase-money the sum and amount of $345,115.56, 
the same being more than sufficient to pay in fall all claims filed 
against said railway and property, or the proceeds to arise from the 
sale thereof, together with all costs of court, solicitors’ fees, and un- 
paid receiver’s expenses. Complainant therefore moves the court for 
an order approving and confirming said sale of said railway and 
property by said special master as by said master reported to this 
court on the said 27th day of March, 1886, and that upon payment 
of the balance of the purchase-monev so bid by complainant at such 
sale, the master may be ordered and directed by the court to exceute 
and deliver to complainant a good and suflicient deed, con- 
432  veving to him said railway and property, and all rights, priv- 
eleges, powers, immunities, and franchises thereunto apper- 
taining and belonging, and that the receiver now in possession of 
said railway and property be ordered and directed to deliver fall 
possession of said railway and property to complainant upon com- 
plainant’s receiving the deed to said railway and property from said 
master; that in making payment of purchase-money for said rail- 
way and property eomplainant may be permitted to turn in and pay 
as so much cash upon said purchase the said three series of receiv- 
er’s certificates, amounting, together with interest, to the sum = and 
amount of $157,884.64, the entire balance of said purchase-money 
thereafter remaining to be paid in cash upon the receipt from said 
miaster of a good and sufficient deed conveying said railway anid 
property, rights, powers, priveleges, immunities, and franchises to 
coinplainant. 
453 And the Cleveland Rolling Mill Company and other de- 
fendants having filed their exceptions and master’s report 
and objections to the confirmation of sale as follows, viz: 
(Here insert.) 3 
Which exceptions and objections, upon consideration thereof, are 
overruled, and said defendants except thereto and pray an appeal 
from the decree confirming the sale herein and the delivery of said 
property to the purchaser to the Supreme Court of the United States, 
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which appeal is allowed upon said defendants filing bond and se- 
curity to be approved by the court. : 

And the court having considered said motion for confirmation, 
and being fully advised in the premises, it is now here ordered, ad- 
judged, and decreed that the said sale of the said railway and prop- 
erty mentioned and described in said decree rendered and entered 
February 16th, 1886, made by said special master and reported to 

this court on March 27th, 1886, be, and the same is hereby, 
434 and in all things approved and confirmed by the court. 

It is further ordered, adjudged, and decreed that upon the 
payment by the purchaser of the full sum and amount bid by him 
at said sale the master, William P. Fishback, do, and he is hereby, 
ordered and directed to make, execute, and deliver to the said Henry 
H. Porter, complainant herein, and purchaser as aforesaid, a good 
and sufficient deed of conveyance, conveying to him said railway 
and property, together with all the rights, privileges, powers, im- 
munities, and franchises thereunto belonging and pertaining, freed, 
and discharged of all liens and claims, including the two classes of 
claims mentioned in the sixth paragraph of the said decree of fore- 
closure and sale rendered and entered in this cause February 16th, 
1886, and upon the delivery of such deed to said purchaser Porter 

the receiver shall, and he is hereby, ordered to deliver full 
435 possession of said railway and property to said Henry H. 
Porter. 

It is further ordered, adjudged, and decreed that in making such 
payment said complainant, Henry H. Porter, purchaser as aforesaid, 
shall be, and he is hereby, authorized, permitted, and empowered to 
turn in and pay as cash, In part payment of the purchase-money by 
him bid at said sale, the following receiver's certificates heretofore 
issued under the orders of this court, to wit: 

* 1. Receiver’s certificates issued under the order of this court of 
April 29th, 1885, to the amount at par value of twenty-three thou- 
sand ($23,000) dollars, together with accrued interest thereon, mak- 
ing the total sum due upon said series of certificates the sum of 
$24,135.17. 

2. Receiver’s certificates issued under an order of this court 
436 of August 15th, 1885, to the amount at par value of fifty thou- 

sand ($50,000) dollars, together with accrued interest thereon, 
making the total sum due upon said series of certificates the sum of 

51,804.93. 

o. Receiver’s certificates issued under ahother order of this court, 
August 15th, 1885, to the amount at par value of eighty thousand 
($80,000) dollars, together with accrued interest thereon, making the 
total sum due upon said series of certificates the sum of $81,944.64. 
All the remainder and residue of said purchase-money, after sub- 
tracting the fifty thousand ($50,000) dollars paid thereon at the day 
of sale, to be paid by said complainant, Henry H. Porter, in cash, 
under and in accordance with the terms of said decree. 

And said John C. New, trustee, being temporarily absent, it is 
ordered that, upon request of said purchaser, he make a deed of con- 
firmation of the master’s deed hereinbefore issued to be made. 
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And it appearing to the court that the master has been unable to 
complete and file his report under reference referring all claims to 
him to find and report the amount due thereon, the suid reference is 

hereby continued. 


; 437 And afterwards, to wit, at the November term of said court, 
a, & on the 19th day of April, 1886, before the Honorable William 
' A. Woods, judge as aforesaid, the following further proceedings were 


had in the above-entitled cause, to wit: 

Now eomes the complainant, Henry H. Porter, by R. B. F. Peirce 
his solicitor, and files his answer to the intervening petition of 
Volney Q. Irwin herein, in the words following, to wit: 


438 Intervening Petition of Volney Q. Irwin. 


yomes now Henry H. Porter, holder and owner of $1,200,000 of 
first-mortgage bonds of the said Chicago and Great Southern Rail- 
way Company, secured by the mortgage to John C. New, dated No- 
vember first, 1881, and the supplemental — and dated , 188-, 
—answer- the petition and claim [of] Volney Q. Irwin and says: 
The demand of said irwin against the said railway company is 
exclusively for grading work done in the original construction of 
said road north of Attica under yritten contract of November 9th, 
1881. That subsequently the original Chicago and Great Southern 
Railway Company became consolidated with the Chicago and Block 
Coal Railroad Company, which at the date of said Irwin’s contract 
was the sole owner without incumbrances of the railroad from 
4 Attica to Yeddo. 
< 439 Such consolidation was effected by articles filed in the office 
of the secretary of state of Indiana, specifically reciting that 
the entire railroad and property of the consolidated company was 
subject to the trust deed to said John C. New as a first len. A copy 
of such articles is herewith filed. : 
Shortly after the said Ist day of November, 1581, the said Chi- 
cago and Great Southern Railway Company issued and negotiated 
: for orders to innocent holders $1,000,000 of its suid bonds secured 
3 by its first mortgage, which had been duly rendered in each county 
4 along its line of railroad. 
The railway corporation used all the money realized from the 
negotiation of such bonds in paying said Irwin and others for con- 


Re are 
he “ 


struction work, and the said Irwin there and then well knew 
440 of the execution of said first mortgage and the negotiations 
i to innocent bond parties of said bonds, and he personally 
obtained directly from such parties.a portion of the moneyes which 
: constituted the consideration of the negotiation of such bonds, such 
“ payments to said Irwin out of the proceeds of such bonds negotia- 


: tions amounted to not less than $30,000. 
y + Afterwards the said Irwin filed a notice of a mechanic's lien upon 
a a part of the road lying north of Attica in Warren and Burton 
counties, and brought the action and promised the decree in the 
Warren circuit court set up in his petition. . 
Afterwards on the — day of , 1S8-, he purchased the portion 
20—1280 | 
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of the road ordered by the said decree to be sold for the sum $—— 
and received a certificate of purchase. 
Afterwards this respondent, having in good faith and for 
441 order purchased the first mortgage bonds from the holders 
thereof, and for the purpose of protecting his interests as such 
hondholder, on the — day of , 1886, and within one year from 
the sale, he paid into the Warren circuit court the sum of $ 
being the sum required by law to redeem the property from the lien 
of the said Irwin, and then sold to him. . 
Wherefore this respondent, being such bondholder as aforesaid, 
denies that the said Irwin has any lien or priority whatever on any 
part of said road over the first-mortgage bonds, and that, having 
been fully cognizant of the original of said bonds and actually re- 
moved part of the oards thereof, he is estopped from disputing their 
validity or lien or making any defense against them; and for such 
reasons the claim of said Irwin ought to be dismissed. 
HENRY D. PORTER, 
By R. B. F. PENN, 
His Solicitor. 


442 And afterwards, to wit, at the May term of said court, on 
the 4th day of June, 1886, before the Honorable William A. 

Woods, judge as aforesaid, the following further proceedings in the 

above-entitled cause were had, to wit: ' 

On this 2nd day of June, 1886, this cause came on further to be 
heard before the Honorable W. Q. Gresham, circuit judge, at cham- 
bers, in Chicago, Hlinois, upon the motion of the complainant for 
the entry of an order requiring all evidence relating to claims filed 
in said cause before the master for sums exceeding 5,000 to be closed 
by a short date to be fixed by the court, and also a motion for an 
order requiring the master immediately thereafter to file his report 
and the evidence as to all such claims, and also a motion for an 
order of the court staying all further proceedings in the master’s 
ottice as to all claims filed herein above the sum of $5,000 in amount 
to abide the result of the judgment and decree of the Supreme Court 
of the U.S. to be rendered upon the appeal to be taken on the claims 
exceeding $5,000, which motion, being argued by counsel and con- 
sidered by the court, it was by the court ordered that the said mo- 
tions as made be, and each of them is, overruled, but that, in lieu of 
the motions as made, it is herebv ordered that the master to whom 
the intervening claims have been referred stall set a time within 
the next three days at which he will begin to take evidence upon all 
claims represented by intervening petitions filed in this cause, fixing 
a dav, time, and place for taking the evidence upon such claims, 
which time shall commence within the next seven davs from the 

date thereof; that the claimants representing all claims filed 
443 herein shall within 25 days next ensuing the commencement 
of the taking of such proof as fixed by the master put in the 
proof of their respective claims, and that at the expiration of said 
25 days, or sooner, if claimants’ proof is sooner closed, the said com- 
plainant shall begin taking his proof in opposition to such of said 
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. claims as he may desire, and that withi:f thirty days thereafter the 
said complainant shall conclude his proof in opposition to said 
claims. : 

And now comes the complainant, by his solicitors, and further 

moves the court for leave to file his several and respective answers 

‘. - in writing herewith presented and made a part hereof to the inter- 

vening petitions or claims heretofore filed herein of the Pittsburgh 

Bessemer Steel Co. (Limited), the Ohio Falls Car Company, the Smith 

hie Bridge Co., the Cleveland Rolling Mill Co., and Oliver Adams, 
agent, which motion is overruled by the court. 

And said motion and answers are in the words following, to wit: 


Motion. 


And now comes the complainant, by his solicitors, and moves for 
leave to file his several und respective answers in writing herewith 
presented and made a part hereof to the intervening petitions or 
claims heretofore filed herein of the Pittsburgh Bessemer Company 
(Limited), the Ohio Falls Car Company, the Smith Bridge Company, 
the Cleveland Rolling Mill Company, and Oliver Adams, agent. 

R. B. F. PEIRCE, 
McDONALD, BUTLER & MASON, 
Solicitors for Complainant. 


e @ 


| 444 Henry H. Porter makes response to the claim of the Pitts- 

LG burgh Bessemer (Limited) filed herein, and says: 

That this respondent is the owner and holder in good faith and 
A for value of all the bonds issued by the Chicago and Great Southern 


Railway Company, and that the said bonds and coupons thereto @ 
belonging are secured by the original trust deed executed by said 3 
corporations to John C. New November Ist, 1881, and a supple-- 
mental deed to said New, April 9th, 1883. Both said deeds were 
recorded according to law in each of the counties wherein said rail- 
road is situate shortly after their respective dates, and thereby 
became a first lien on the said railroad equipment and appurte- 
hances. | 
Prior to March, 1883, the Chicago and Block Coal Railroad Com- 
pany owned in fee-simple, and absolutely free of anv mortgage or 
debt, a fully constructed and operated line of railroad from Attica 
to Yeddo. In March, 1883, by articles of consolidation, duly 
445 filed in the office of secretary of state of Indiana, a copy of 
which, as Exhibit “A,” is made a part of this response, 
> whereby the new corporation thereby created acquired all the raii- 
roads and property of the two original corporations en the express 
covenant, as recited in the said articles of consolidation, that the 
= trust deed to said John C. New, dated November Ist, 1581, should 
f constitute a paramount first lien on the entire property of the con- 
\ solidated company. : 
This respondent further shows that the sole consideration for the 
) claim of the Bessemer Steel Company was for the balance due for 
steel rails sold by it to the said railway company for the original 
construction of the road north of Attica and prior tothe consolidation. 
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The said Bessemer Steel Company did not at any time take out any 
lien upon any part of said railway by filing notice under the me- 
chanics’ lien law of Indiana. 
446 The said rails sold by it were laid in the track between 
Goodland and Fair Oaks, and became thereby a portion of 
the railroad and subject to the mortgage. The said Bessemer Steel 
Company exacted and received the personal security and written ob- 
ligation of a third party for its debt against the railway company 
filed herein, which security and obligation it still holds, and has not 
offered to surrender. 

Respondent says that shortly after the date of said original trust 
deed, viz., in January, 1882, the said Chicago and Great Southern 
Railway Company negotiated for value, and in the usual course of 
business, $1,000,000 of the bonds secured by the said mortgage of 
November Ist, 1881, to innocent third persons, who took them in 

good faith, relying upon their recitals that they constituted 
447 =a first lien upon the property described in said recorded mort- 

gage. and since that date this respondent also in good faith 
and for value became the owner and holder of such $1,000,000 of 
bonds. 7 

This respondent further says that the said Pittsburg Bessemer 
Steel Company well knew at the time of the issue and negotiation 
of said bonds, and made no objection thereto, and made no claim of 
lien or priority as against said bonds or the mortgage, and, with like 
full knowledge, said Pittsburg Bessemer Steel Company actually 
received lurge sums of money on account of its claim for rails paid 
it directly out of the fund realized from the negotiation of said 

bonds. 
448 For which reasons the respondent insists that the said 
Pittsburg Bessemer Steel Company is in equity estopped and 
precluded from claiming any lien or priority over the said mort- 
gages of November, 1881, and April, 1883, and the bonds issued 
thereunder. 

Respondent further shows that the fund in court was created ex- 
clusively by the sale of the property mortgaged for his benefit and 
security, and that neither prior to the appointment of a receiver nor 
subsequent thereto has there been any diversion of current income 
of the railroad, either by the way of paying interest or making bet- 
terments. This respondent therefore insists that the lien of said 
mortgage and the equities of the bonds thereby secured ought to be 

decreed to be paramount to any claim of the said Pittsburg 
419 Bessemer Steel Company to or upon the proceeds of sale of 
the mortgaged property, and that such intervening petition 
against the fund ought to be dismissed at the costs of such inter- 


venor. 


McDONALD, BUTLER axp MASON, ann 
R. B. F. PIERCE, 
Solicitors for Henry H. Porter. 
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450 . ExuHisirT “ A.” 


Articles of consolidation between the Chicago and Great Southern 
Railway Company, of Indiana, and the Chicago and Block Coal 
Railroad Company, of Indiana. 


This agreement, made between the Chicago and Great Southern 


. Railway Company, a corporation existing under the laws of the 


State of Indiana, as party of the first part, and the Chicago and 
Block Coal Railroad Company, a corporation existing under the laws 
of the State of Indiana, as party of the second part, witnesseth: That 
whereas the Chicago and Great Southern Railway Company isa 
corporation organized under the general laws of the State of In- 

diana, and is duly authorized and empowered to locate, con- 
451 struct, own, and operate a line of railroad in the State of 

Indiana, extending from a point on the Illinois State line, in 
the county of Lake, in Indiana; thence southwardly to Brazil, in 
Clay county, Indiana, and such company has its road now in pro- 
cess of actual construction from the city of Attica northwardly, so 
as to form a Chicago connection with the line of railroad belonging 


to the Louisville, New Albany and Chicago Railway Company ; and 


Whereas the said Chicago and Block Coal Railroad Company is 
a corporation organized under an act of the General Assembly of the 
State of Indiana, approved March 3rd, 1865, and entitled “An act 
to authorize, regulate, and confirm the sale of railroads, to 
452 enable purchasers of the same to form corporations and to 
exercise corporate powers and to define their rights, powers, 
and priveleges ; to enable such corporation to purchase and con- 
struct connecting and branch roads, and to operate and maintain 
the same,” and the acts supplemental thereto and amendatory 
thereof, and is under such statutes duly authorized and empowered 
to locate, construct, own, and operate a line of railroad in the State 
of Indiana, extending from the Ohio. river, in Warrick county, 
northwardly through the counties of Warrick, Pike, Daviess, Green, 
Owen, Clay, Parke, Fountain, Warren, Benton, Jasper, Porter, and 
Lake toa point on Lake Michigan at or near the mouth of 
453 the Calumet river, and said company has actually completed 
its said railroad from a point in the city of Attica, Fountain 
county, Indiana, southwardly about twenty-two (22) miles and has 
done consideratle work in grading other ,portions of its line in 
Parke and Clay counties; and 

Whereas the line of railroad belonging to said party of the first 
part, and now in process of actual construction as aforesaid, will 
when completed to Attica intersect in a continuous line with the 
line of railroad of the party of the second part, and now actually 
constructed and in operation northwardly from Attica, so that two 
such lines of railway can then join, connect, and form one con- 
tinuous and extended line of railway for the transportation 

454 of passengers and freight without any change of cars; and 
Vhereas both the parties hereto have full authority, under 
their respective charters and the laws of the State of Indiana, to con- 
nect their said lines of railroad as aforesaid and to inerge and consoli- 
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date their respective linesof railroad, stocks, franchises,and properties 
of the said two corporations, so as to form a consolidated cérporation 
upon such terms as may be agreed upon: 

Now, therefore, in consideration of the promises and the mutual 
covenants to Le performed by the respective parties hereto, as here- 
inafter expressed, and for the purpose of securing to the several 

stockholders of the parties hereto, all and singular, the ad- 
455 vantages and profits which will result from a merger and 

consolidation of all the stock, railroads, properties, and fran- 
chises of the said parties hereto, so as to form but one corporation, 
the said Chicago and Great Southern Railway Company and the 
said Chicago and Block Coal Railroad Company do hereby adopt 
the following basis and articles of consolidation, and do agree upon 
the due execution of those presents to consolidate and merge all 
and singular their respective railways, stocks, property, choses in 
action, and assets of every kind, and franchises, so as to constitute 
thereafter one consolidated corporation, on the terms and conditions 
hereinafter stated, viz: 


Article 1. 


456 The name of the consolidated corporation hereby created 
shall be the Chicago and Great Southern Railway Company. 


Article 2. 


The capital stock of said consolidated corporation shall be three 
millions of dollars, to be divided into thirty thousand shares of one 
hundred dollars ($100) each. 


Article 3. 


The board of directors of said consolidated corporation shall con- 
sist of nine persons, to be chosen from among the stockholders at 
such time and place as may be provided in the by-laws; but until 
the first regular election for directors of such consolidated corpora- 
tion the existing board of directors of the present Chicago and 
Great Soutnern Railway Company shall by force of these presents 
constitute the board of directors of the consolidated corporation. 


457 Article 4. 


On the execution of these articles the stockholders of the two 
corporations parties hereto shall at once become stockholders in the 
consolidated corporation hereby created to the same amount held 
by these in either of the present corporations, and all certificates of 
stock issued by either of the parties hereto and now outstanding 
shall, as soon as practicable after the taking effect of this consolida- 
tion, be retired and cancelled, and on the surrender of any such out- 
standing certificates there shall be issued to the party so surrender- 
ing a certificate for a like amount of shares of the stock of the con- 
solidated corporation. 
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Article 5. 


458 All and singular the lines of railway, assets, choses in ac- 

tion municipal aid, monies, equipment, tools, rails, ties, 
machinery, books, papers, and accounts, franchises, and property of 
any and every kind belonging to either of the parties hereto, and 
whether held in possesion, revoca-ion, expectancy, or remainder, 
shall at once upon the execution of these presents, and without any 
other or further conveyance, deed, or assignment pass to and become 
vested in the said consolidated corporation hereby created, which 
said last-named corporation shall from thenceforth have exclusive 
ownership, possession, and domination thereof, and it is expressly 

agreed that this consolidated corporation hereby created shall 
459 have all and singular the powers, priveleges, and franchises 

in any way now belonging to the either of the purties, and 
especially shall be vested with all those granted to corporations or- 
ganized under said act of March 3rd, 1865, being the statute under 
which the party of the second part was organized and is now vested 
with its powers. 

Article 6. 


All and singular the debts, contracts, and engagements of either of 
the parties hereto are hereby declared to be assumed and shall be- 
come the debts, contracts, and engagements of the consolidated cor- 
poration hereby created ; and it is especially declared that the issue 

of two million dollars of bonds made by the party of the first 
460 ~=—part hereto, and secured by a mortgage or trust deed 

executed to John C. New, of Indianapolis, Indiana, 
and dated November Ist, 1881, as the same now appears of record 
in the counties of Clay, Parke, Fountain, Warren, Benton, New- 
ton, and Jasper, is fully assumed by the consolidated corporation, 
and the mortgage or trust deed recorded as aforesaid for the 
purpose of securing the gy ery of said bonds and _ interest 
thereon shall constitute the first lien upon all and singular 
the railroad of said consolidated corporation in said last-named 
counties from Brazil northwardiy to the junction with the 
Louisville, New Albany and Chicago railway; also all the Jands, 

equipments, tools, income, property, and franchises, as de- 
461 scribed in such trust deed, and ft is expressly agreed between 

the parties hereto, and it is hereby declared to be one of the 
conditions and trusts of this consolidation, that as soon as the said 
consolidated corporation comes into existence it will forthwith exe- 
cute and deliver to said John C. New a proper deed of further as- 
surance to carry into effect the true intent of this article and vest 
in said trustee a first lien upon the legal title to said entire line of 
railroad as aforesaid. 

Article 7. 


All books, vouchers, records, deeds, muniments of title, accounts, 
and other papers or documents in any way relating to the 

162 business or property of either of the parties hereto shall at 
once be placed in the custody of the secretary of the said 
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consolidated corporation, and said books, vouchers, records, deeds, 
muniments of title, accounts, and papers shall henceforth on the 
execution of these presents be taken and considered so far as may 
be necessary, as the records, books, and papers of the consolidated 
corporation. ; 

In order that there shall be no delay in the immediate organiza- 
tion of said consolidated corporation, it is hereby agreed that until 
otherwise ordered by the board of directors of the said consolidated 

corporation the common or corporate seal, record-book, and 
463 officers of the party of the first part shall be and constitute 


the corporate seal, record-book, and officers of the consolidated - 


corporation. : 

In witness whereof and as duly thereto authorized by their re- 
spective board of directors, and a majority in value of the stock of 
each of the parties hereto, the said parties of the first and second 
parts have hereto set each its corporate seal, duly attested by its 


secretary, and each has caused the signature of its president to be | 


hereto affixed this tenth day of March, A. D. 1883.” 
464 Henry H. Porter makes response to the claim of the Cleve- 
land Rolling Mill Company, filed herein, and says: That this 
respondent is the owner and holder in good faith and for value of 
all the bonds issued by the Chicago and Great Southern Railway 
Sompany, and that the said bonds and coupons thereto belonging 
are secured by the original trust deed executed by said corporations 
to John C. New November November 1st, 1881, and a supplemental 
deed to said New April 9th, 1883. Both said deeds were recorded 
according to daw in each of the counties wherein said railroad is 
situate shortly after their respective dates, and thereby became a 
first lien on the said railroad equipment and appurtenances. 
465 Prior to March, 1883, the Chicago and Block Coal Railroad 
Company owned in fee-simple and absolutely free from any 
mortgage or debt a fully constructed and operated line of railroad 
from Attica to Yeddo. In March, 18835, by articles of consolidation 
duly filed in the office of the secretary of state of Indiana, a copy 
of which as Exhibit “ A” is made a part of this response, winenabe 
the new corporation thereby created acquired all the railroads and 
property of the two original corporations on the express covenant 
as recited in the said articles of consolidation that the trust deed to 
said John C. New, dated November Ist, 1SS1, should constitute a 
paramount first lien on the entire property of the consolidated com- 
ywany. 
466 This respondent further shows that the scle consideration 
for the judgment and claim of the said Cleveland Rolling 
Mill was for a balance due for iron rails sold bv it to the railway 
company for the original construction of the road north of Attica, 
and prior to the consolidation the said Rolling Mill Company did 
not retain any lien or ownership of the rails, but the same were 
placed in the track of the road between Oxford and Goodland, and 
thereby became a portion of the railroad and subject to the lien of 
said mortgage of November Ist, 1881. 
Respondent further shows that the said Cleveland Rolling Mills 
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Company did not at any time perfect any statutory lien upon 
467 the said railroad orany portion thereof by filing notice under 

the mechanics’ lien law of Indiana, but on the — day of ; 
1884, merged its original cause of action in an ordinary judgment, 
recovered against the consolidated corporation in the circuit court 
of the United States for the northern district of Illinois. 

Respondent says that shortly after the date of said original trust 
deed, viz., in January, 1882, the said Chicago and Great Southern 
Railway Company negotiated for value and in the usual course of 
business $1,000,000 of the bonds secured by the said mortgage of 
Novemter Ist, 1881, to innocent third persons, who took them in 

good faith, relying upon their recitals that they constituted a 

468 first lien upon the property described in said recorded mort- 

gage, and since that date this respondent, also in good faith 

— for value, becaine the owner and holder of such $1,000,000 of 
onds. 

This respondent further says that the said Cleveland Rolling Mill 
Company well knew at the time of the issue and negotiation of said 
bonds, and made no objection thereto, and made no claim of lien 
or priority as against said bonds or the mortgage, and with like full 
knowledge said Rolling Mill Company actually received large sums 
of money on account of its claim for rails mabe it cirectly out of the 

fund realized from the negotiation of said bonds, for which 
469 reasons the respondent insists that the said Rolling Mill 

Company is in equity estopped and precluded from claimin 
any lien or priority over the said mortgages of November, 1881, and 
April, 1883, and the bonds issued thereunder. 

Respondent further shows that the fund in court was created ex- 
clusively by the sale of the property mortgaged for his benefit and 
security, and that neither prior to the appointment of a receiver 
nor subsequent thereto has there been any diversion of current in- 
come of the railroad, either by the way of paying interest or making 
betterments. 

This respondent therefore insists that the lien of said mort- 

gages and the equities of the bonds thereby secured ought 
470 to be decreed to be puramount to any claim of the said 
Rolling Mill Company to or upon the proceeds of sale of 
the mortgaged property, and that such intervening petition against 
the fund ought to be disinissed at the costs of such invervenors. 
McDONALD, BUTLER axp MASON, asp 
R. B. F. PIERCE, 
Solicitors for Henry H. Porter. 


471 Exnipit “A.” 

“Articles of consolidation between the Chicago and Great Southern 
Railway Company of Indiana and the Chicago and Block Coal 
Company of Indiana. 

This agreement, made between the Chicago and Great Southern 
Railroad Company, a corporation existing under the laws of the State 
of Indiana, as party of the first part,and the Chicago and Block Coal 
21—12S0 
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Railroad Company, a corporation existing under the general laws of 
the State of Indiana, as party of the second part, witnesseth : 

That whereas the Chicago and Great Southern Railway Com- 

pany is a corporation organized under the laws of the 
472 State of Indiana and is duly authorized and empowered to 

locate, construct, own, and operate a line of railroad in the 
State of Indiana, extending from a point on the Illinois State line, 
in the county of Lake, in Indiana, thence southwardly to Brazil, in 
Clay county, in Indiana,and such company has its road now in pro- 
cess of actual construction from the city of Attica northwardly,so as 
to form a Chicago connection with the line of railroad belonging to 
the Louisville, New Albany, and Chicago Railway Company ; and 

Whereas the said Chicago and Block Coal Railroad Company isa 

corporation organized under an act of the General Assembly of 
473 the Stateof Indiana, approved March 3rd, 1865, and entitled 

“An act toauthorize, regulate,and confirm the sale of railroads ; 
to enable the same to form corporations and to exercise corporate 
powers and to detine their rights, powers, and privileges; to enable 
such corporation to purchase and construct connecting and branch 
roads, and to operate and maintain the same and the acts supple- 
inental thereto and amendatory thereof, and 1s under such statute 
duly authorized and empowered to locate, construct, own, and oper- 
ate a line of railroad in the State of Indiana, extending from the 
Ohio river,in Warrick county, northwardly through the counties of 
Warrick, Pike, Daviess, Greene, Owen, Clay, Parke, Fountain, War- 

ren, Benton, Jasper, Porter, and Lake to a point on Lake 
474. Michigan at or near the mouth of the Calumet river,and said 

company has actually completed its said railroad from a point 
in the city of Attica, Fountain county, Indiana, southwardly about 
twenty-two (22) miles, and has done considerable work in grading 
other portions of its line in Parke and Clay counties: and 

Whereas the line of railroad belonging to said party of the first 
part and now in process of actual construction, as aforesaid, will, 
when completed to Attica, Intersect in a continuous line with the 
line of railroad of the party of the second part now actually con- 
structed and in operation southwardly from Attica, so that two such 
lines of railway can then join, connect, and form one continuous 

aud extended line of railway for the transportation of pas- 
475  sengers and freight without any change of cars; and 
Whereas both the parties hereto have full authoritv under 
their respective charters and the laws of the State of Indiana to 
connect their said lines of railroad as aforesaid and to merge and 
consolidate the respective lines of railroad, stocks, franchises, and 
properties of the said two corporations, so as to form a consolidated 
corporation upon such terms as may be agreed upon: 

Now, therefore, in consideration of the premises and the mutual 
covenants to be performed by the respective parties hereto, as here- 
Inafter expressed, and for the purpose of securing to the several 
stockholders of the partes hereto all and singular the advantages 
and profits which will result from a merger and consolidation of all 
the stock, railroads, properties, and franchises of the said parties 
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hereto, so as to form but one corporation, the said Chicago 
476 and Great Southern Railway Company and the said Chicago 

and Block Coal Railroad Company do hereby adopt the fol- 
lowing basis and articles of consolidation and do agree upon the 
due execution of these presents to consolidate and merge all and 
singular their respective railways, stocks, property, choses in action, 
and assets of every kind, and franchises, so as to constitute there- 
after one consolidated corporation on the terms and conditions here- 
inafter stated, viz: 


Article 1. 


The name of the consolidated corporation hereby created shall be 
the Chicago and Great Southern Railway Company. 


Article 2. 


The capital stock of said consolidated corporation shall be 
477 ‘three millions of dollars, to be divided into thirty thousand 
shares of one hundred ($100).dollars each. 


Article 3. 


The board of directors of said consolidated corporation shall con- 
sist of nine persons, to be chosen from among the stockholders at 
such time and place as may be provided in the by-laws, but until 
the first regular election for directors of such consolidated corpora- 
tion the existing board of directors of the present Chicago and 
Great Southern Railway Cornpany shall by force of these presents 
constitute the board of directors of the consolidated corporation. 


Article 4. 


On the execution of these articles the stockholders of the two cor- 

porations, parties hereto, shall at once become in the consoli- 

478 dated corporation hereby created to the same stockholders 

— amount held by them in either of the present corporations, 

and all certificates of stock issued by either of the parties hereto and 

now outstanding shall, as soon as practicable after the tak'ng effect 

of this consolidation, be retired and cancelled, and on the surrender 

of any such outstanding certificates there shall be issued to the party 

so surrendering a certificate for a like amount of shares of the stock 
of the consolidated corporation. 


Article 5. 


All and singular the lines of railway, assets, choses inaction, mu- 
nicipal aid, monies, equipments, tools, rails, ties, machinery, books, 
papers, and accounts, franchises, and property of any and every 

kind beionging to either of the parties hereto, and whether 
479 held in possession, reversion, expectancy, or remainder, shall 
be at once, upon the execution of these presents, and without 
anv other or further convevance, deed, or assignment, pass to and 
become vested in the said consolidated corporation hereby created, 


i) 
so RS 


" 5 
LK olpdaa tots <¥ 


eo Spat 4 


‘ mm mm pee 
et hay! gees iG eren G's PORE FARIS EONAR ARPES 


a ok ti 


HENRY H. PORTER VS. 


which said last-named corporation shall from theneeforth have con- 
clusive ownership, possession, and domination thereof; and it is ex- 
pressly agreed that this consolidated corperation hereby created 
shall have all and singular the powers, privileges, and franchises in 
any way now belonging to either of the parties, and especially shall : 
be vested with all those granted to corporations organized under ~< 
said act of March 3rd, 1865, being the statute under which | 
480 the party of the second part was organized and is now vested 
with its powers. ‘ 


Article 6. 


All and singular the debts, contracts, and engagements of either 
of the parties hereto are hereby declared to be assumed and shall 
become the debts, contracts, and engagements of the consolidated 
corporation hereby created, and it is especially declared that the 
issue of two million dollars of bonds made by the party of the first 
part hereto, and secured by a mortgage or trust deed, executed to 
John C. New, of Indianapolis, Indiana, and dated November Ist, 
ISS], as the same now appears of record in the counties of Clay, 
Parke, Fountain, Warren, Benton, Newton, and Jasper, is fully 
assumed by the consolidated corporation and the mortgage or 
441 trust deed recorded as aforesaid for the parpose of securing 
the payment of said bonds and interest thereon shall consti- 
tute the first lien upon all and singular the railroad of said consoli- 
dated corporation in said jast-named counties, from Brazil north- ‘ 
wardly to the Junction with the Louisville, New Albany, and Chi- 
cago railway; also all the lands, equipments, tools, income, property, ee 
and franchises as described in such trust deed ; and it is expressly 
agreed between the parties hereto, and it is hereby declared to be 
one of the conditions and trusts of this consolidation, that as soon 
ax the said consolidated corporation comes into existence it will 
forthwith exeente and deliver to said John C. New a proper 
is2. os deed of further assurance to carry into effect the true intent 
of this article and vest in said trustee a first lien upon the 
legal title to said entire line of railroad as aforesaid. 


A rticle a 


All books, vouchers, records, deeds, muniments of title, accounts 
and other papers or documents in any wavy relating to the business 
or property of either ot the parties hereto shall at once be placed in 
the custody of the secretary of the said consolidated corporation, and j 
said books, vouchers, records, deeds. muniments of title, accounts 
and papers shall henceforth in the execution of these presents be 
taken and considered, so far as mav be necessary, as the records. 

books, and papers of the consolidated corporation. 
1s In order that there shall be no delay in the immediate or- 
ganization of said consolidated corporation, it is hereby 
agreed that, until otherwise ordered by the board of directors of the 
said consolidated corporation, the common or corporate seal, record- 
book, and officers of the party of the first part shall be and consti- 
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tute the corporate seal, record-book, and officers of the consolidated 
corporation. 

In witness whereof and as duly thereto authorized by their re- 
spective board of directors and a majority in value of the stock of 
each of the parties hereto, the said parties of the tirst and second 
parts have hereto set each its corporate seal, duly attested by its 
secretary, and each has caused the signature of its president to be 
hereto affixed this tenth day of March. A. D. 1883.” 


484 Henry H. Porter makes response to the claim of the Smith 
Bridge Company, filed herein, and says: 


That this respondent is the owner and holder in good faith and 
for value of all the bonds issued by the Chicago and Great Soutbern 
Railway Company, and that the said bonds and coupons thereto be- 
longing are secured by the original trust deed executed bv said cor- 

ration to John C. New November 1, 1551, and a supplemental 
deed to said New April 9, 1883. Both said deeds were recorded. ac- 
cording to law in each of the counties wherein said railroad is situ- 
ate shortly after their respective dates, and thereby became a first 
lien on the said railroad equipment and appurtenances. 

Prior to March, 1883, the Chicago and Block Coal Railroad Com- 
pany owned in fee-simple and absolutely free of any mortgage or 
debt a fully constructed and operated line of railroad from Attica to 
Yeddo. In March, 1883, by articles of consolidation duly filed in 
the oftice of the secretary of state of Indiana, a copy of which as 

Exhibit “A” is made a part of this response, whereby the 
485 new corporation thereby created acquired all the railroads 

and property of the two original corporations on.the express 
covenant as recited in the said articles of consolidation; that the 
trust deed tosaid John C. New, dated November 1, 1881], should con- 
stitute a paramount first lien on the entire property of the consoli- 
dated company. 

This respondent furthershows that the sole consideration for the 
claim of the said Smith Bridge Company was for the balance due 
it for work done by it in the original construction of the part of the 
railroad north of Attica by furnishing and erecting the superstruct- 
ure of two bridges across Pine creek and the Wabash river. The 
contracts for doing such bridge work were made in writing with said 
railway company on October 26th, 1882, and July 24th, 1885, and 
the work was all done after such dates. Such contracts were made 
and bridge work done with both constructive and actual notice 
of the existing recorded mortgage, and the issue of the 
bonds thereunder. The said Smith Bridge Company put up 

such bridge superstructure upon piles and stone’ piers 
486 which had been previously constructed by the railway com- 

pany on its right of way, and which were then and there 
subject to the lien of said recorded mortgage, and upon the said 
superstructure being permanently attached to such piles and piers 
and rails laid over and upon the same it became and has since con- 
tinued to be an inseparable portion of said railway and subject, as 
a portion thereof, to said mortgage. 
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This respondent says that the said bridge company never recorded 
said eoutracts or took any lien under the statutes of Indiana, but it 
did exact and receive the personal security and written obligation 
of a third party to guarantee and pay the claim due it from said 
railway company, which personal obligation and security it still 
holds and has not offered to surrender. 

Respondent says that shortly after the date of said original trust 
deed, viz. in January, 1552, the said Chicago and Great Southern 

Railway Company negotiated, for value and in the usual 
{S7 course of business, $1,000 000 of the bonds secured by the 

said mortgage of November 1, 1881, to innocent third per- 
sons, who took them in good faith, relving upon their reeitals that 
they constituted a first lien upon the property described In said re- 
corded Mmorigage, and since that date this respondent, also In good 
faith and for value, became the owner and hoicer of such $1 000,000 
of bonds. 

This respondent further says that the said Smith Bridge Com- 
pany well knew at the time of the issue and neguvtiation of said 
bonds, and made no objection thereto and made no elaim of lien 
of priority as against said bonds or the mortgage, and with like full 
knowledge said Sroith sridge Company actually received large 
stirs of Moule Vv Ol account of its said claim for said bridges and 
material, paid it directiv out of the fand realized from the negotia- 
tion of said bonds: for which reasous the respondent Insists that 
the said Smith ridge Company is iti equity estor ped and pre- 

clided from claiming any lien or priority over the said 
Ss mortgages of November, 185], and April, 1885, and the 
bonds issued thereunder. 

Respondent further shows that the fund in court was created ex- 
clusively by the sale of the property mortgaged for his benefit and 
Security, and that neither prior to the appointment of a receiver nor 
subsequent thereto has there been any diversion of current income 
of the railroad. either by the wav of paving interest or making bet- 
Lerinients, 

This respondent therefore Insists that the lien of said mortgages 
and the equities of the bouds thereby secured ought to be decreed 
to be paramount to any claim of the said Smith Bridge Company 
toor upon the proceeds of sale of the mortgaged prepertv, and that 
such intervening petition against the fund ought to be dismissed at 
the costs of such intervenor. 

MeDONALD, BUTTER axp MASON anp 
Rh. BF. PERCE, 
Nalicitors for Henry Hl. Porter. 
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Articles of consolidation between the (Chicago & (rreat Southern 
Railway Company, of Indiana, and the Chicago & Block Coal 
Railroad Company, of Indiana. 
This agreement, made between the Chicago & Great Southern 

Railway Company, a corporation existing under the laws of the 
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State of Indiana, as party of the first part, and the Chicago & Block 
Coal Railroad Company, a corporation existing under the laws of 
the State of Indiana, as party of the second part, witnesseth : 

That whereas the Chicago & Great Southern Railway Com- 
pany is a corporation organized under the general laws of the 
State of Indiana, and is duly authorized and empowered to locate, 
construct, own, and operate a line of railroad tn the State of Indiana, 
extending from a point on the Illinois State line, in the county of 
Lake, in Indiana; thence southwardly to Brazil, in Clay county, 
Indiana, and such company has its road now in process of actual 

construction from the city of Attica northwardly so as to 
490 form a Chicago connection with the line of railroad belong- 

ing to the Louisville, New Albany & Chicago Railway Com- 
pany ; 

And whereas the said Chicago & Block Coal Railroad Company 
is a corporation organized under an act of the General Assembly of 
the State of Indiana, approved March 3rd, 1865, and entitled “An 
act to authorize, regulate, and confirm the sale of railroads, to enable 
purchasers of the same to form corporations, and to exercise corporate 
powers, and to define their rights, powers, and privileges; to enable 
such corporation to purchase and construct connecting and branch 
roads, and to operate and maintain the same,” and the acts supple- 
mental thereto and amendatory thereof, and is under such statutes 
duly authorized and empowered to locate, construct, own, and operate 
a line of railroad in theState of Indiana, extending from the Ohioriver, 
in Warrick county, northwardly through the counties of Warrick, 

Pike, Daviess, Greene, Owen, Clay, Parke, Fountain, Warren, 
491 Benton, Jasper, Porter, and Lake, to a point on Lake Michi- 

gan at or near the mouth of the Calumet river, and said 
company has actually completed its said railroad from a point in 
the citv of Attica, Fountain county, Indiana, southwardly about 
twenty-two (22) miles, and has done considerable work in grading 
other portions of its line in Parke and Clay counties; and 

Whereas the line of railroad belonging to said party of the first 
part and now in process of actual construction as aforesaid will, 
when completed to Attica, intersect In a continuous line with the 
line of railroad of the party of the second part now actually con- 
structed and in operation southwardly from Attica, so that two such 
lines of railway can then join, connect, and form one continuous 
and extended line of railway for the transportation of passengers 
and freight without any change of cars; and 

Whereas both the parties hereto have full authority under their 
respective charters and the laws of the State of Indiana to connect 

their said lines of railroad as aforesaid and tu merge and 
492. consolidate the respective lines of railroad stocks, franchises, 
and properties of the said two corporations so us to forma 
consolidated corporation upon such terms as may be agreed upon : 

Now, therefore, in paras, sere of the premises and the mutual 
covenants to be performed by the respective parties hereto, as here- 
inafter expressed, and tor the purpose of securing to the several 
stuckholders of the parties hereto all and singular the advantages 
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and profits which will result from a merger and consolidation of all 
the stock, railroads, properties, and franchises of the said parties 
hereto, so as to form but one corporation, the said Chicago & Great 
Southern Railway Company and the said Chicago & Block Coal 
Railroad Company do hereby adopt the following basis and articles 
of consolidation and do agree upon the due execution of these pres- 
ents ts consolidate and merge all and singular their respective rail- 
ways, stocks, property, choses in action, and assets of every kind, and 
franchises, so as to constitute thereafter one consolidated cor- 
493 _ poration on the terms and conditions hereafter stated, viz: 


Article 1. 


The name of the consolidated corporation hereby created shall be 
the Chicago & Great Southern Railway Company. 


Article 2. 


The capital stock of said consolidated corporation shall be three 
millions of dollars, to be divided into thirty thousand shares of one 
hundred dollars (3100) each. 


A rticle 3. 


The board of directors of said consolidated corporation shall con- 
sist of nine persons, to be chosen from among the stockholders at 
such time and place as may be provided in the by-laws, but until 
the first regular election for directors of such consolidated corpora- 
tion the existing board of directors of the present Chicago & Great 
Southern Railway Company shall by force of these presents consti- 
tute the board of directors of the consolidated corporation. 


Article 4. 


On the execution of these articles the stockholders of the 

494 two corporations, parties hereto, shall at once become stock- 

holders in the consolidated corporation hereby created to the 

same amount held by them in either of the present corporations, 

and all certificates of stock issued by either of the parties hereto and 

now outstanding shall, as soon as practicable after the taking effect 

of this consolidation, be retired and cancelled, and on the surrender 

of any such outstanding certificates there shall be issued to the 

party so surrendering a certificate for a like amount of shares of the 
steck of the consolidated corporation. 


Art icle D. 


All and singular the lines of railway, assets, choses in action, 
municipal aid, monies, equipment, tools, rails, ties, machinery, 
books, papers and accounts, franchises, and property of any and 
every kind belonging to either of the parties hereto, and whether 
held in possession, reversion, expectancy, or remainder. shall at once 
upon the execution of these presents, and without any other or 
further conveyance, deed, or assignment, pass to and become 
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vested in the said consolidated corporation hereby created, 
495 which said last-named corporation shall from thenceforth 

have exclusive ownership, possession, and domination thereof; 
and it is expressly agreed that this consolidated corporation hereby 
created shall have all and singular the powers, privileges, and fran- 
chises in any way now belonging to either of the parties, and espe- 
ciallyshall be vested with all those granted to corporations organized 
under said act of March 3rd, 1865, being the statute under which 
the party of the second part was organized and is now vested with 
its powers. 


Article 6. 


All and singular the debts, contract-, and engagements of either 
of tine parties hereto are hereby declared to be assumed and shall 
become the debts, contracts, and engagements of the consolidated 
corporation hereby created, and it 1s especially declared that the is- 
sue of two million dollars of bonds made by the party of the first part 
hereto, and secured by a mortgage or trust deed executed to John C. 
New, of Indianapolis, Indiana, and dated November first, 1881, as 

the same now appears of record in the counties of Clay, Parke, 
496 Fountain, Warren, Benton, Newton, and Jasper, is fully as- 

sumed by the consolidated corporation and the mortgage or 
trust deed recorded as aforesaid, for the purpose of securing the pay- 
ment of said bonds and interest thereon, shall constitute the first 
lien upon all and singular the railroad of said consolidated corpora- 
tion in said last-named counties, from Brazil northwardly to the 
junction with the Louisville, New Albany & Chicago railway ; also 
all the lands, equipments, tools, income, property, and franchises as 
described in such trust deed; and it is expressly agreed between the 
parties hereto, and it is hereby declared to be one of the conditions 
and trusts of this consolidation, that as soon as the said consolidated 
corporation comes into existence it will forthwith execute and deliver 
to said John C. New a proper deed of further assurance to carry into 
effect the true intent of this article and vest in said trustee a first 
lien upon the legal title to said entire line of railroad as aforesaid. 


Article 7. 


All books, vouchers, records, deeds, muniments of title, ac- 

497 counts, and other papers or documents in any way relating to 

the business or property of either of the parties hereto shall 

at once be placed in the custody of the secretary of the said consoli- 

dated corporation, and said books, vouchers, records, deeds, muni- 

ments of title, accounts, and papers shall henceforth, on the execu- 

tion of these presents, be taken and considered, so far as may be nec- 

essary, as the records, books, and papers of the consolidated corpora- 
tion. 

In order that there shall be no delay in the immediate organiza- 
tion of said consolidated corporation, it is hereby agreed that, until 
otherwise ordered by the board of directors of the said consolidated 
corporation, the common or corporate seal, record book, and officers 
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of the party of the first part shall be and constitute the corporate 
seal, record book, and officers of the consolidated corporation. 

In witness whereof, and as duly thereto authorized by their re- 
spective board of directors and a majority in value of the stock of 
each of the parties hereto, the said parties of the first and second 
parts have hereto set each the corporate seal duly attested by its sec- 
retary, and each has caused the signature of its president to be hereto 
affixed this tenth day of March, A. D. 1883.” 


498 And afterwards, to wit, at the May term of said court, on 

the 31st day of August, 1886, before the Honorable William 
A. Woods, judge as aforesaid, the following further proceedings in 
the above-entitled cause were had, to wit: 


Comes now William P. Fishback, Esq., master in chancery, and 
files his first — en claims herein with accompanying schedule, 
in the words following, to wit: 


499 ‘Tothe honorable court: 


The undersigned, master in chancery, now respectfully re- 
ports to the court as follows : 


The following report will embrace such of the claims which have 
been filed in this suit as have been heard and allowed by the mas- 
ter. A future report will contain a statement of claims disallowed 
and suspended, and will also contain the master’s finding upon such 
claims as have been submitted on the evidence but require some 
time for examination. 

For the convenience of parties and witnesses and to save expense, 
it was arranged by the master and counsel representing claimants 
and respondents that evidence should be taken at Attica, Oxford, 
Goodland, Chicago, La Fayette, and Indianapolis. The volumes con- 
taining the evidence indicate what counsel were present and what 
claims have been considered. Volume I, of 366 pages, contains the 

evidence submitted by claimants at Attica on the 12th, 13th, 
500 and 14th days of May, 1886. Volume IT, of 385 pages, contains 

the evidence taken at Oxford and Goodland bv claimants on 
the 11th and 12th of June, 1886. Volume III, of 205 pages, con- 
tains the evidence taken by claimants at Indianapolis at various 
dates from June 30 to July 6, inclusive. Volume IV, of 530 pages, 
contains the evidence of the respondents and rebutting evidence 
taken by the petitioners or claimants at Attica, Oxford, Goodland, 
and Indianapolis in August, 1586. Volume V, of — pages, contains 
the evidence taken at Chicagoand Indianapolis in the matter of the 
intervening petitions of the Bristol & South Wales Car and Wagon 
(C'o., Beach, Barnard & Co.. Crerar, Adams & Co., B. A. Stewart & 
Co., Brown, Pettibone & Kellv, Thomas R. Lyon, agent: John MeAu- 
ley, Fred. F. Lacey, Alexander J. McDonald, White's Golden Lubri- 
cator Co., Hostord & Sons, Olivers, Bro. & Phillips, George B. Car- 
enter & Co. H. B. Seutt & Co., Frederick D. Raymond, Rand, 
MeNallv & Co., The Ohio Falls Car Co., The John Morris Co., John 
A. Kent, Thomas R. Reeves, J. C. Mentzer, Fairbanks, Morse & Co., 
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Nathan & Dreyfus, Chicago Journal and Bearing Works, War- 
501 ~—ren Springer, Hugh Lowe, Western Bank Note and Engrav- 

ing Company, Wert D. Walker (Marsh, Binghim &. Co., Mil- 
ler & Christy), The Smith Bridge Company, W. P. Reese, J. W. 
Mills, Pittsburgh Bessemer Steel Co., James McCalmet, Volney D. 
Irwin, Martha Julian, the right-of-way claims of Hall, Atkinson, 
Boyer, and McCord, The Cleveland Rolling Mill Co., and in the 
matter of claims against The Union Coal Co., which said evidence I 
file herewith and make a part of my report. I also file and make 
a part of this report the unattached exhibits which were introduced 
in evidence and referred to by the witnesses in their evidence. 

Before proceeding to the hearing of these claims, the times for the 
hearing were fixed by notice sent by the master to attorneys repre- 
senting the various claimants, who in nearly every instance were 
present and conducted the examination, as the evidence taken down 

will show. After all claims represented by counsel were 
002 heard the master, by letter or postal ecard, notified other 

claimants by post that they eould put in any proof they de- 
sired before the master at Indianapolis upon days stated in said 
notices. The result was that nearly every claimant whose claim 
had been filed was heard and allowed to put in all the evidence he 
desired to present. In some instances claimants notified the master 
that the amount of their claims would not justify the expense of per- 
sonal attendance at the hearings, and in such cases they were noti- 
fied by the master that if they would make affidavit of services per- 
formed in the construction or operation of the railway the master 
would look at the pay-rolls and determine the amounts due them 
therefrom, if they were content to abide the result; and quite a num- 
ber of claims were disposed of in that way, allowing the claimants 
what the pay-rolls of the corporation showed to be due them. After 
the evidence was all in the master gave notice to counsel for claim- 

ants and respondents that he would hold a hearing at Indian- 
003  apolis, beginning on the 16th of August and continuing 

from day .o day until all claims should be beard and dis- 
posed of. The claims were taken one by one and the evidence con- 
sidered and findings and allowances announced. The schedule 
marked Schedule A herewith filed, consisting of fourteen sheets, con- 
tains a list of claims with the amounts allowed to each, arranged 
alphabetically ; and I recommend that the amounts shown by said 
schedule be paid the several claimants or their attorneys of record 
out of the fund in court, if the court shall decide that such claims 
are a lien prior in equity to the lien of the mortgage bonds. 

After hearing the evidence, consultation was had with counsel 
representing the claimants and respondents as to the propriety of 
subdividing the claims, showing what proportion, if any, of the labor 
or material and supphes furnished went into construction, and what 
portion was used in operating the Chicago & Great Southern Rail- 

way. 
4 It has been agreed that a general statement might be made 
that all of the claims contained in the senedule accompany- 
ing this report and allowed by the master are construction or oper- 
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ating claims, and that nearly all are construction claims. If,in the 
further progress of the suit, after hearing all exceptions to this re- 
port, it shall be deemed necessary to make a strict classification, as 
required by the terms of the decree, the master can do that by means 
of theevidence already taken. 

I desire to make special mention of a few of the claims allowed 
and named in the schedule. 


Albaugh, Jacob S.: 


This claim was partly for services rendered the ce 0 the 
larger amount being for services performed for contractors Ham- 
mond, Marsh, and Clark. The amount claimed against contractors— 
$237.63—is suspended until the court shall make some order as to 

what disposition shall be made of claims filed in this 
505 = suit. not against the property or the Chicago & Great South- 

ern Railway Company directly, but against the contractors 
who did construction work, and who have filed claims for large bal 
ances alleged to be due to them. 


Bly, John: 


The amount of $69.33 is allowed to him for labor, and two claim- 
ants, Timberlake and Barnett, allege that Bly assigned the claim, 
or a portion of it, to them. There is a number of claims in this 
condition, and it is for the court to determine how far it will enter 
upon the business of the subdivision and distribution of such claims. 
Mr. Bly also has a claim against contractors, and the remarks made 
under the head of the Albaugh claim will apply to this. 


Brown, J. W.: 
He also has a claim against the contractors, not included in the 
amount allowed him. 


Bonebrake, O. C.: 


506 The amount allowed him excludes the sum of $14.50, 

which seems to be a claim against the Union Coal Company. 
As to all claims against the Union Coal Company, the master will 
make a special report, submitting the question to the court whether 
upon the facts shown by the evidence these claims can be made a 
charge against the fund in court. 


Bonebrake, Julia: 
$34.34 of this claim is suspended for the reason last afore given. 
Boggs, D. C.: 
This claimant has a balance of $12.60 against McCarty, con- 
tractor. 


Barco, John: 


A portion of the amount allowed him is claimed by the claim- 
ants Barnett and Bell. 
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Butters, J. M.: 
A portion of this is claimed by Keller, Craig & Co. 


507 Bengston, Edward: 
Henry Miller claims a portion of this. 


Bengston, Otto: 


Perry claims $32.50. 


' Brown, Sarah: 
The amount allowed her was $300 for right of way, which is to 
be paid when a conveyance is executed. 
Cochran, Robert: 
This claimant has a balance of $161.99 against against the Union 
Coal Company. 
Crane, J. D.: hea 


The amount allowed him is $9. 05, but his claim is fora much 
Jarger amount, which is coming to him, if at all, through William 
McIntosh and Irons, a contractor. 

Dunlap, Isaac: | 
The amount allowed him is $90.08. Thomas Hemphill 
508 and Mary Kelley claim that they are entitled to a part of 
this. 
Dextra, John J.: 

The amount allowed him is $24.99, of which S. H. Wilson claims 
.@ part. 

Calloway & Clark: 

The amount allowed upon this claim $812.01. The balance of 
their claim is against the Union Coal Company, and will be disposed 
of in a special report covering thut class of claims. 

Grimberg, Barthel: 

_The amount allowed this claimant is $21. 78. Albaugh claims a 
portion of this. 

Hemphill, Thomas: 

The amount allowed him is $19.02. The balance of his claim is 
against the receivers, and will be disposed of in a special report. 

Hirsh, Wolf: 


The amount allowed him is $7.65. The balance of his claim, 
$18.81, is against the receivers. 
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The amount allowed this claimant is $212.69, of which John C. 
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509 Kent, John A.: 


The amount allowed this claimant is $851.87. The balance of 
this claim, $190, for wire is suspended, and will be disposed of in a 
future report. 


McIntosh, Angus: 


The amount allowed him is $119.79, $27.60 of which is claimed 
by J. D. Crane, whose claim has already been mentioned. 


Miller, Henry : 


The amount allowed him is $5.00. He claims a balance, $13.85, 
against Edward Bengston, whose claim has already been mentioned, 


Nelson, Hans: 


The balance shown to be due him on the pay-rolls 1s $271.14. 
Of this amount, $18.76 is claimed by Kelley, $14.29 by Lank & Son, 
77.04 by Philip Martin. 


¢ 


Peacock & Martin: 


The amount allowed them is $44.68. The balance, $26.50, seems 
to be a claim against the Union Coal Company, which will be dis- 
posed of in a special report. 


510 ~=Reed, H. J.: 


There is a duplicate claim filed, one by T. F. Davidson and one 
by H. J. Reed. It is admitted that the amount due both of them is 
$179.00, of which $140 is to go to T. F. Davidson and $39.00 to H. 
J. Reed. 


Stevens, Benj. F.: 


$6.00 is the amount allowed. The balance of the claim is against 
contractors and the Union Coal Company, which will be disposed of 
in a future report. 


Sparks, Joseph T.: 


The amount allowed is $16.55. The balance of the claim, $84.67, 
is against Hammond, a contractor. 


Springer, Warren : 


$958.29 is for material, work, and labor performed in repairing 
machinery. The material is in the possession of the intervenor 
ready for delivery, and should be delivered before the claim is paid. 


Scott, Elizabeth H. : 


511 The amount allowed her is for right of way, and should 
not be paid until a release is executed. 
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Timberlake & Co.: 


ace amount allowed is $105.25. The balance is a claim against 
y. ee 


Tittsworth, Thomas: 


$27.12 is the amount allowed, and $60.63 is against the Union 
Coal Company, which will be disposed of hereafter. 


Winney, Henry: 
$47.29 is the amount allowed, of which Hemphill claims $3.00. 


Wilkinson, Barbara: 


The amount allowed her is for right of way, which is to be paid 
upon the execution of a release. 
Respectfully submitted, 
W. P. FISHBACK, Maater. 


512 “ScHEDULE A.” 


Schedule showing names of claimants and amounts allowed to each. 
Filed with master’s report August 31st, 1886.—W. P. Fishback, 


master. q A 
Remarks. i 
BREIIOR, 6. bo cnincocandnsnn $27 18 
Argen, John._-. ....--. ---- 40 00 a 
Attica Bridge Co-_--~-------- 74 72 | 
Adler, Lewis ......-...---- 20 00 44 
Adler, Lewis ...........-.- 5 00 : 44 
Anderson, Peter ......-..-- 20 75 , 4 
Austin, John...--.....___- 54 29 : 2 
Armentrout, Chas. J....---- 20 00 a4 
Austin, Peter__._-.__ .-. nee 71 34 “44 
Albaugh, Jacob S. -.....--- 63 80 See special notice in report. +4 
Acres, James ....-...--.--- 19 12 
Allen, JORG... - ccd wen 33 70 
Baker, Andrew_--.---....-. 42 00 
ON PO ise wie vt eer ome 69 33 See special notice in report. 
Barnett, Rob’t .....-..--.--. 65 68 
Brown, J. W...-.------ a 72 35 See special notice in report. 
Boyd, J. L. and E. C._...--.- 148 25 
Bonebrake, O. C..-..------- 162 82 See special notice in report. 
Bonebrake, Ezra.....-.---.- 7 00 : 
Bonebrake, Julia ----- ‘eioekiiu 23 48 See special notice in report. 
mete, TF fig. cnccmeacas 240 “ ge " “ 
Barco, John ......-..--.--- 175 OS = * a “ “ 
Benagan, James. ---- § 12 


513. ~=Bullard,Mrs. Abbie A. 105 00 
Beach, Barnard and Co. 81 00 

Brown, Pettibone and K..... 365 38 

Barrett. John .............. D 
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Bryant, Wash’n, Sr. -__----- 192 75 
Briar, Mark J. <...25.esnne 27 55 
Hotter, J. M. noone eines 16 59 
Byard, James__-. --------- 12 05 
Benedict, V. M.....-------- 60 45 
Bengston, Chas.-..---.--.-- 56 00 
Bengsten, Edward-._---~--- 70 00 
Burdett, W. D..--.-.------- 22 85d 
Brown, Sarah. _-.-...----. 300 00 
Bengston, Otto----- -Aaldciaesinaiag 212 69 
Brooks, Louis.-.. .-...---- 35 79 
Brenner, Jno. J. ----------- 153 00 
Buchanan, Sam’! W.- ---.. - ‘ 51 05 
Beavers, Thomas ._-_.----- 198 52 
Bear, John W...-.-.---_--- 77 25 
Brewster, Geo. R..... ..---- 196 63 
Cochran, Rob’t...--...----- 343 66 
Cronin, Morgan------ ~---- 06. 97 
Cronin, Michael ...--.— ---- 120 40 
Crosswell, J. K...........-- 260 00 
Carlson, Swan... ....----- 21 65 

Crane, J. D...-.----- 9 05 
514 Condon, John __---- 125 23 

Cambie Babs sc cicsinininae 545 86 
Coburn and Jones ___------ 2,017 92 
Collier and Lank --..-----. 1,552 93 
C. R. I. and P. R’y Co.-_---- 130 88 
Carpenter, Geo. B., and Co... 158 80 
Cleveland R’y Mill Co.___--- 29,643 97 
Crerar, Adams and Co.-_-_--- 7,809 94 
Ciees, ©. Box cane 32 10 
Chicago Journal Bearing 

WOES Sc ccc itcemioe 11 78 
Cunningham and Temple -- 790 85 
Curtis, L. C., and Co... _-- zt 31 60 
Carnahan, Jas. B...._.._._- 98 88 
eee FE Bea nines sd chien ne 79 25 
Connerton, John -...- ead 17 75 
Champley, Robt. T.-._----- 3 00 
Carney, Jas. BE. ........ .... 3 00 
CI TTI isicieies niesinemicc gteicecen 48 62 
Carson, Charles F..... .22..-- 106 72 
Cassaday, Michael _...._-- 27 «17 
Constantine, Henry Emory- . 13 00 
Chamberlain, John —__. -..- 26 92 
Cincinnati, Indianapolis, St. 

Louis & Chicago ry_..... 359 66 
Davidson, Louis...... ....- 63 60 
Downey, Simon D. _.....-- 113 75 
Dice, George ...-.. .......- 60 66 
De Camp, Joseph ......._-- 183 


See special notice in report. 


See special notice in report. 
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515 Day,Samuel B..----- 38 30 
Drummond, John --- 10 80 
Dunlap, Isaac--_-.-------- 90 08 Seespecial notice in report. 
: Denneston, Mark ...--.---- 25 62 
Dextra, SS SE ae 7 50 
ie Dextra, POG Ooo atawin sue 24 99 . . : 
Dixon, Andrew... ---..--_-- 84 75 ‘4 
| De Young, Ainte ---------- 66 87 | ‘a 
; Drake Almeron-__-_.-------- 12 00 i” 
~ Erzinger, John C..--_.-.-~- 154 00 a 
Ereckson, P. G.....-------. 148 00 
| Ellsworth Coal Co..-------- 147 82 
| BGR, Bi By cswes ntwiwne 12 20 
: Ellis, eee non 2% 60 4 
Eberly, Samuel ---.------- 16 50 am 
Fisher, John ..-.--.------- 23 72 73 
Fry, Stephen si ain wind 1 65 iq 
OF Biv wwiienisa wine: ware aie wien 13 15 | i@ 
Fosdyke, Walter L. ....-.-.. 237 71_ : 4 
Fairbanks, Morse and Co..-. 855 16 ta 
Fitsim mons and Connell__.. 2,186 88 : : 4 
Fauster, David -...--_----- 88 02 
516 Given, th .. 74 22 
Galloway and Clark.- 812 01 Seespecial notice in report. 
Gass, John W._ ..----. .----- 25 50 
7 Greene, Hansel J......-- _-.~ 713 27 
Green and McCurry ..------ 14 00 
ac Gentry, Wm. S.......-...-- 278 20 
: Gordon, George- -- .-.--.--- 127 87 
Gray, Thomas J.__....----- 86 48 
Gray, Thomas J.__.-....--.. 95 01 
Gaylord, Joseph H. -----~--- 12 09 
Grimberg, Barthel ------.-- 21 78 . ? . 
| Grimberg, John.._.....---- 45 37 
: Gordon, Helen and John_--. 60 00 
Hirsch, ae... 55 00 
Huddle, A. F........-..---- 22 5 
Hemphell, Thos. ...-..-..- 19 92 See special notice in report. 
Hammond, Frank ----~- .--- 18 00 
Hirsh, Wa 7 65 “i . . 
| Harty, Edward J......-.--- 100 00 
) Hershberger and Gookins.. 116 68 
) Hess and Harvey___.-.---- 21 40 
Haverly, Crist N.......---- 49 83 
5 Ep | AN eT 27 25 
Hood, Henry. ..-.......-- 95 00 
Hosford and Sons._.....-.-- 84 14 
Howell, Frank..... ~~~ ie oe St 
Hall, Joseph insivwuse 38 OO 
ol7 Hamilton, James F’..- 59 25 
Hutfty, Go G.... 11 50 
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Hamilton, John A._.--_-.-- 62 00 
Hopkins, W. A.__------.--- 17 64 
Hart, Michael-_---. -.-.---- 27 62 
Jones, James __------------ 93 74 
Jarrett, James____.....---- 65 83 
Johnson, E. E..-------..--- 4 72 
James, David ___---.----- 2 17 83 
Johnson, John A..--------- 21 75 
Jordan, Louis H._.----.-.-- 95 10 
Jackway, A. G......:....-- 680 85 
Kiff, Clinton H._...--..---- 66 50 
Keller, Craig and Co._.---~-- d02 06 
SS, 6S. SRR aS peers ne eno ee - 12 78 
Kent, John A._ 22-2. 2 851 87 
Kelly, Mary -------- 109 50 
518 Lebo, Jacob B. ------ erp 
| 309 7d 
Lighter, John ------------- 524 19 
Sg RR re 154 80 
BMI, GY i ce cwicidnmanin 100 15 
Lawrence, Anton_--------- 147 65 
Lafayette Car Works ...---- 269 93 
Lake Erie and Western r’y-. 1,216 34 
Lyon, Thos. R., ag’t--.----- 12 20 
Lowe, Hugh -...~.--------- 200 32 
Looney, William H.-------- 130 72 
Lereque, Moses_-.. ---.--- 27 00 
Larson, Edward__--..----- 359 06 
Lyons, James H. ---------. 27 Zo 
McElroy, Emily_-.-.-.---. 450 00 
Marshall, Andrew ._.--~ -.--- 19 75 
McCarty, James --.-------- 630 49 
Millard, Harrison__._~--__- 30 11 
Mentzer, John C. _--._-.___- 39 38 

Melander, August -___-__~~_- 603 7 
McDonald, Alex’r J..-..___- 1,306 98 
McIntosh, Angus-__-..__-- 119 79 
Millford, Milton F.....___- 34 66 
Mills, John W..--.-----__- 650 87 
McDonald, James T..___._- 100 OO 
Morgan, Samuel-__-_-_- ----- 31 99 
Miller, Wm. S. ..--..-----. 196 28 
POTION, Bo Bhs ciiks ects 4 53 
Miller, Henry_..__-- 5 00 

519 Marsh, Bingham R. 

and Ransom —__. ~~ 1,329 60 
Morris, John, Co. ....-.__-- 301 80 
Mueller and Christy —-~_-~__- 1,142 23 


McCalment, James. 
McAuley, John.---..--_.-. 
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See special notice in report. 


See special notice in report. 


See special notice in report. 
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Miller, F. H 
McDonald, Thos 
Metzker, John 
Mullen, A. J 
McCain, George 
McIntosh, Wm 
Mackin, Thos 
Monegal, J. E 
Masuryv and Son 
McConnell, W. E 
Maddux, Thos 
Maim, Philli 
McConnel, W. 
McLaughlin, Jonathan 
Mesner and Smith 


caenr, Martin 
Nelson, Hans See special notice in report. 
Nathan and Dreyfus. 
Nat'l Railway Pub. Co 
Novelty Iron Works 
Nutt, Chas. A 
Nutt, Samuel N 
Nelson, Magnus ----- 
520 Oglum, Frank B. ---. 
O estrom, BSS ins 
Oleson, Alfred 
Oliver Bros. and Phillips --- 
Peacock and Martin See special notice in report. 
Peters, Frank M So 
Peters, Charles J 


Petiff, Marshall 
Pinkerton Detective Ag-ncy - 
Pittsb’g Bess’r Steel Co..-.--- 12,944 20 
Peterson, John 49 37 
Powell, Jas. A. 20 00 
Parnow, William 81 24 
Pharis and Burditt 13 00 
Paulson, John 37 40 
Plantz, Herman 69 24 
41 45 
ME, SEs Pig cunks dene sauce 179 00 See special notice in report. 
Ryan, Michael 53 00 
Robinson, Sam’! M 25 do 
Runyan, Arthur 47 00 
Randals, Louis |: ee 21 45 


Rand, McNally and 
COs Secured casein 


Raymond, F’d’k D 
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Romfield, Wm.. ----------- 13 37 
Roberts, Arthur ----------_ 232 22 
| 58 25 
Roberts, H. C..---------- ‘ 56 10 
Rasmussen, John --...------ 80 36 
Ripple, John J.---.--~--~--.. 87 53 
- Robertson, C..----...-. ---- 13 08 
Ray, Arthur O....-------- a 31 43 
Smith, Henry ------.----- . 2,113 00 
Stephens, Benj. F...-..----- 6 00 See special notice in 
Sheets, Fred. --.----...---- 138 71 : 
Stancomb, Wm. J. .-------- 84 59 
Stephenson, Benton -_----.- 92 12 
Stillinger, B. C.....-..----..- 69 15 
Schart, Hiram M...-....---- 303 88 
Smith Bridge Co..--------.. 20,900 24 
Smith, Robert.------------ 3 00 
BEN, As Bhinnc cccnnmane ss 7 50 
Shiller, August -...-------- 48 12 
Sparks, Joseph T.---------- 25 50 See special notice in 
Sargent, J. W. ------. naan 16 55 
Spraker, Chas, L. ~--------- 299 90 
StevensCoalandM.Co. 193 00 
522 Stephenson, Hiram -- 9 75 
Seward, A. D._------ ol 25 
Springer, Warren ---~------- 958 29 See special notice in 
Scutt, H. B. and Co._- .----- 1,085 30 
Renaek DP As 205 51 
Steele, Edwin C.-..-..-.-.. 13 70 
SOO, WOR. The a ons occas 24 87 
Scott, Elizabeth H._--~..---- 325 00 See special notice in 
Smeisser, Christopher ..---- 12 50 
Smith, Hiram_-.......---- 141 00 
Sheedy, James ------------ 39 00 
Swan, James___--.--.--_-- 20 60 
Swan, William .......--_-- 4 50 
Seward, Adam D.._.-_----- 31 00 
Skipper, John _--_-..-...-- "5d 12 
DOO, WF. BBs keicennsdkcence 16 12 
Spies, Samuel _-_---. -.---- 137 49 
Strawbridge, J. ....-.._---- 1 99 
Toleson, Charles_-...------. 14 12 
Timberlake and Co.___----- 105 25 See special notice in 
Tittsworth, Thos.........-- 27 12 . . 
Thornton, Benjamin _-- ~~~ 109 96 
Tuberty, Johanna--_---.- inme mae Os 
Truson, J. B.-------- 20 60 
523. Warbritten,Felix.... 226 80 
Woods, N. C....----- 209 40 


report. 


report. 


report. 


report. 


report. 
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Walsh, John___------. ishisien 45 40 

Wallace, W. DeWitt___----- 350 00 

Western Bank Note Co...-. 825 00 

White’s Golden Lub’r Co.--- 53 19 

Waldrip, Edward ---- ..---- 33 00 

Waldrip, Levi ---- -------- 132 12 

Waldrip, Isaac ------..---- 6 35 

Wilmoth, Joel_...--.------ 102 70 

Winges, Casper.--_-.------ 103 75 

Werner, Carl_.-. ...--..--- 113 36 

Winney, Henry -------- oe 47 29 See special notice in report. 
Wilkinson, Mrs. Barbara._... 250 00 2. o “ 
Wilson, Henry -----.------ 15 20 

Witeon, 6. Hi. oc ek. 18 12 

Ward, Peter H.---.-.------ 50 00 

Wallace Bros.___-.--..----- 47 25 

Wentwood, Samuel -.--.--- 61 87 

Weeks, Oliver.._...-----_- 8 50 

Watts, Thomas-.-.-_--_-.---.- 35 30 

Walton, W. G. -.--.--.---- -41 50 

Young, Wm. J..----.....--- 108 54 

Young, Andrew_---.------- 17 87 

Zeis, Conrad H....-------..- 232 47 

524 And afterwards, to wit, at the May term of said court, on 


the 28th day of September, 1886, before the Honorable Wil- 
liam A. Woods, judge as aforesaid, the following further proceedings 
in the above-entitled cause were had, to wit: 7 

Comes now Henry H. Porter, the complainant, by McDonald, 
Butler & Mason and R. B. F. Peirce, his solicitors, and files his ex- 
ceptions to the report of the master filed herein on the 31st day of 
August, 1886, and said exceptions are in the words following, to 

wit: 
525 Comes now Henry H. Porter, the complainant herein, and 

files his exceptions to the report of William P. Fishback, 
master in chancery, filed herein on August 31, 1886, so far as said 
report relates to and allows the claim of the Pittsburgh Bessemer 
Steel Co. (Limited), and for ground of exception to such claim, and 
to any allowance thereof out of the proceeds of sale now in the 
registry of the court, the said exceptant says: 

First. That the evidence shows the claim of said steel Co. was for 
rails furnished for the original construction of the railroad of said 
first Chicago & Gireat Southern Railway Cc. north of Attica long 
after the execution and record of said mortgage to said John C. 
New, trustee, and with full notice thereof, and after divers bonds 
had been negotiated for value thereunder; that said steel Co. did not 
obtain, or attempt to obtain, any lien under the laws of Indiana for 
the value or price of such rails, and, therefore, as such subsequent 
creditor the said steel Co. is not entitled to any payment out of the 
fund in court in preference to the complaint as such bondholder, 
and the master should have so reported. 
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526 Second. For that the evidence shows that the debt due said 
steel Co. was not a debt of the Chicago & Block Coal Railroad 
Company, or any lien upon the property of the latter, and, therefore, 
has no equity to be paid out of the proceeds of the sale of that part 
of the railway south of Attica, and the master should have so re- 
orted. | 

Third. For that the evidence shows that the said steel Co. de- 
manded and received for its said debt the personal obligation and 
security of a third person, which it still holds, and, therefore, the 
master should have reported that the said steel Co. was not entitled 
in equity to any lien upon the railway property, and was not en- 
titled to any payment out of the proceeds of sale in preference to the 
complainant as a bondholder. 

Fourth. The record shows that the entire net proceeds of sale of 
the railway does not amount to a sum equal to the principal and In- 
terest of the debt for which the bonds issued under the mortgage to 
John C. New, trustee, were pledged in January, 18883, to Drexel, 
Morgan & Co. for value; also that the complainant, as surety upon 
said debt to Drexel, Morgan & Co., having paid the same, is in equity 

subrogated to all the rights, liens, and franchises of said 
527 Drexel, Morgan & Co. to the extent of the debt which said 

surety paid and interest and expenses, for which reason the 
master should have so reported and found that the complainant was 
eutitled to the entire net proceeds of sale now in court in preference 
to the claim of said steel Co. 

Wherefore the complainant, as such bondholder, pravs that the 
court will set aside such report and allowance and hold the same for 
naught and order that the entire net proceeds of sale shall be paid 
over to the complainant. 

McDONALD, BUTLER & MASON, 
k. B. F. PIERCE, 
Solicitors for Henry H. Porter. 


528 Comes now Henry H. Porter, the complainant herein, and 
tiles his exceptions to the report of William P. Fishback, 
master in chancery, filed herein on August 31, 1886. So far as said 
report relates to and allows the claim of Crerar, Adams, & Co., and 
for grounds of exception to such claim, and to any allowance thereof 
out of the proceeds of sale of the railway property now in the regis- 
try of the court, the said exceptant says: 
First. That the evidence shows the debt due said Crerar, Adams 
& Co. is for material and supplies furnished in 18835 and 1884 for 
the original construction of the first Chicago & Great Southerr 
railway north of Attica; that the said Crerar, Adams & Co. ex- 
tended credit to such railway company long after the execution and 
record of said mortgage to John C. New, trustee, and with full 
notice thereof, and after $1,000,000 of bonds had been issued there- 
under and were in the hands of innocent holders for value: that 
said Crerar, Adams & Co. never obtained, or attempted to obtain, 
any lien upon the said railway for such material and supplies 
under the laws of Indiana, and therefore said Crerar, Adams & Co., 
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as such subsequent creditors, are not in equity entitled to any pay- 
ment out of the proceeds of sale in preference to the com- 

529 _— plainant as such bondholder, and the master should have so 
reported. 

Second. For that the evidence shows that the said claim of Crerar, 
Adams & Co. was not debt of the Chicago & Block Coal Railroad 
Company, or any lien upon the property of the latter, and therefore 
has no equity to be paid out of the proceeds of the sale of that part 
of the railway south of Attica, and the master should have so 
reported. 

Third. The record shows that the entire net proceeds of sale of 
the railway does not amount to a sum equal to the principal and 
interest of the debt for which the bonds issued under the mortgage 
to John C. New, trustee, were originally pledged in January, 18883, 
to Drexel, Morgan & Co. long prior to the creation of any debt to 
said Crerar, Adams & Co., and also that the complainant, as surety 
upon said debt to Drexel, Morgan & Co., having paid the same, is in 
equity subrogated to all the rights, liens, and franchises of said 
Drexel, Morgan & Co. to the extent of the debt which said surety 
wou and interest and expenses, for which reason the master should 
1ave reported that the complainant was in equity entitled to the 
entire net proceeds of sale now in court in preference to the claim 
of said Crerar, Adams & Co. 

Wherefore the complainant, as such bondholder, prays that the 
court will set aside such report & allowances & hold the same for 
naught & order that the entire net proceeds of sale shall be paid 


over to the complainant. 
McDONALD, BUTLER & MASON, 
R. B. F. PEIRCE, : 
Solicitors for Henry H. Porter. 


530 Comes now Henry H. Porter, the complainant herein, and 

files his exception to the report of William P. Fishback, mas- 

ter in chancery, filed herein on August 31, 1586. So far as said report 

relates to and allows the claim of the Smith Bridge Company, and 

for ground of exception to such claim and to any allowance thereof 

out of the proceeds of sale now in the registry of the court, the said 
exceptant says: 

First. That the evidence shows the claim of said bridge company 
was for the timber and iron superstructure of a bridge across the 
Wabash river, furnished for the original construction of said road 
in 1883, long after the execution and record of the mortgage to John 
C. New, trustee, and with full notice thereof and with full notice that 
said bonds secured by said mortgage were outstanding for value ; 
that said bridge company did not obtain or attempt to obtain any 
lien for such bridge under the Jaws of Indiana, and therefore said 

bridge company, as such subsequent creditor, is not entitled 
531 in equity to any payment out of the fund in court in prefer- 
ence to the complainant as such bondholder, and the master 
should have so reported. 
Second. For that the evidence shows that the debt due said bridge 


SY 
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company was not a debt of the Chicago & Block Coa] Railroad Com- 
pany or any lien upon the property of the latter, and therefore has 
no equity to be paid out of the proceeds of the sale of that part of 
the railway south of Attica, and the master should have so reported. 
Third. For that the evidence shows that the said bridge couspany 
demanded and received for its said debt the personal security and 
obligation of a third person, which it still holds, and therefore the 
master should have found and repurted that the said bridge com- 
pany was not entitled in equity to any lien upon the railway prop- 
erty and was not entitled to any payment out of the proceeds of sale 
in preference to the complainant as a bondholder. 
Fourth. The record shows that the entire net proceeds of 
532 sale of the railway does not amount to a sum equal to the 
principal and interest of the debt for which the bonds issued 
under the mortgage to John C. New, trustee, were pledged in Janu- 
ary, 1883, to Drexel, Morgan & Co. before any debt had accrued to 
said bridge company ; also that the complainant, as surety upon said 
debt to Drexel, Morgan & Co., having paid the same, is in equity 
subrogated to all the rights, liens, and priorities of said Drexel, Mor- 
gan «& Co. to the extent of the debt which said surety paid and inter- 
est and expenses, for which reason the master should have reported 
that the complainant was in equity entitled to the entire net pro- 
ceeds of sale now in court in preference to the claim of said Smith 
Bridge Company. 
Wherefore the complainant, as such bondholder, prays that the 
court will set aside such report and allowance and hold the same for 
naught and order that the entire net proceeds of sale shall be paid 


over to te complainant. 
McDONALD, BUTLER & MASON, 
R. B. F. PEIRCE, 
Solicitors for Henry H. Porter. 
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533 Comes now Henry H. Porter, the complainant herein, and 
files his exceptions to the report of William P. Fishback, 
master in chancery, made on August 31,1886. So far as said report 
relates to the claim of the Cleveland Rolling Mill Co., and for ground 
of exception to such claim and to any allowance thereof out of the 
sale proceeds now in the registry of the court, the said exceptant 
Says: 5 
First. That the evidence shows the claim of the Cleveland Rolling 
Mill Co. is for rails delivered in November and December, 1881, and 
used in the original construction of said first Chicago & Great 
Southern railway north of Attica; that said rolling-mill company 
never obtained or attempted to obtain any lien under the laws of 
Indiana for the value or price of said rails, and that the said roiling 
mill Co. delivered said rails with full notice of the record of the 
morigage to John C. New, trustee, and therefore said rolling-mill 
company is not entitled to any payment out of the proceeds 
534 of sale in preference to the complainant’s rights as a bond- 
holder under said mortgage, and the master should have so 
found and reported. 
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Second. For that the evidence shows that the claim of said roll- 
ing-mill Co. arose prior to the consolidation in 1883 of the first 
Chicago & Great Southern railway with the Chicago & Block Coal 
railway, and such claim was not a debt of or a lien upon the said 
last-named corporation or its property, and the master should have 
so reported. 

Third. The record shows that the entire net proceeds of sale now 
in court do not amount to the principal and interest of the debt for 
which the bouds issued under the mortgage to John C. New, were 
pledged in January, 1883, to Drexel, Morgan & Co., and further that 
the complainant as surety on such debt was compelled to and did 

ay the entire amount thereof to said Drexel, Morgan & Co., and 
in equity became thereby subrogated to all‘the liens and priorities 
of said Drexel, Morgan & Co., and the master should have so 

535 reported and found that the complainant was entitled to 
receive the entire net proceeds of sale in preference to suid 
rolling-mill Co., who knew of said pledge, and made no claim of 
priority against tle same, and received a portion of the advance 
made by said Drexel, Morgan & Co. on the pledge of such bonds. 

Wherefore the complainant prays that the said report may be set 
aside and held for naught, and that ‘the court will enter a decree 
directing the payment of all the net proceeds of sale to the com- 
plainant in preference to any payment to said rolling-mill company. 

McDONALD, BUTLER & MASON, 
R. B. F. PEIRCE, | 
Solicitors for Henry H. Porter. 


536 And afterwards, to wit, at the May term of said court, on 

the 8th day of October, 1886, befure the Honorable Walter 
Q. Gresham and the Honorable William A: Woods, judges as afore- 
said, the following further proceedings in the ubove-entitled cause 
were had, to wit: 


Comes now William P. Fishback, Esq., master in chancery, and 
files his report on the intervening petition of Volney Q. Irwin ef al. 
in the words following, to wit: 


537 In the Matter of the Claims of Votney Q. Irwin and James 
McCaLMEt. 


To the honorable court: 


The undersigned, master in chancery, now respectfully reports to 
the court as follows: 


The evidence shows that Irwin made a contract to do the grading 
on a portion of the road between Oxford and Attica, and did work 
in accordance therewith. 

McCalmet also made a similar contract with the company, and 
did the work thereunder. : 

Each of the claimants was entitled to a mechanics’ lien on the 
road under the statutes of Indiana. They duly recorded the notices, 
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as required by law, and obtained their separate statutory liens on 
the road. They brought suits in the Warren circuit court to en- 
force their respective liens. 

That court, on the 12th day of April, 1884, rendered [a] decree in 
favor of Irwin, finding due him $11,450.30, and finding that he had 
au statutory lien on that part of the road in Warren county, and 
ordering a sale thereof to satisly the lien. 

On the 12th day of April, 1884, the same court rendered a simi- 
lar decree in favor of McCalmet for $1,392.10, and ordered a sale of 

the property covered by his lien to satisfy that debt. 
DOD On the — of separate sales were had under these two 
decrees, and the sheritf in Warren county soid the specific 
portions of the road described in the decrees to Volney Q. Irwin, 
and the sheriff, as required by the decrees, delivered to Irwin cer- 
tificates of purchase, reciting that he was entitled to a deed if the 
property should not be redeemed within a vear. 

Within the year permitted by law the bondholders, through John 
C. New, as trustee, advanced the monev required by law to redeem 
the property, paid the same into the clerk’s office of Warren county, 
und that officer executed the usual certificates of redemption re- 
quire Uv law. 

In addition to the fucts above found, the master further finds and 

eports that all of the work done by McCulmet and the lien filed by 
hitg therefor was in Warren county, Indiana. 

That the contract made between the railway company and Irwin 
Was cts before the date of the mortgage in suit, and that Irwin 
commenced work under his contract before the lnortygage Was re- 


, ' ? 
7 


eorded and betore lie hacd livtlice ot it. 
That something over three miles of the work which Irwin did on 
the said railway ues in Benton county, and that Irwin filed 
Sot! oa separate lien uuder the statutes of Indiana in Benton 
tuiy therefor, Which, while it was included in the com- 
tied im bis suit in the Warren circuit court, was, for some 
eason, pot disclosed im the record, uet foreclosed in said suit. All 
nat Was ordered to besold and ail that wassold by the decree taken 
ii that suit Was that part of the line in Warren county. Irwin bid 
off that part of the read in W arren county, under the order of sale 
Tiivit suit, tor the sum of St MD, and that part of the railroad in 
Warren county, ou the McCalmet judgment ior said McCaimet, for 


the sum of SoS.40. those were the Suillis, With interest and COSsts, 
} } 
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paid by the sail John C. New heretoiore referred to in this report. 
The master further Uneds and reports that the said John C. New 


Was the trustee named in the mortgage for the bondholders whe 
were secures ul ier the prov iIMois Of said mortgage for the bomds 
wy ch they held, which mortgage was made, exceuted, and delivered 
the raliw ay company Gi Lise day ainl date appear g: in the cross- 

| filed by the coin plainant, Henry H. Porter, in this suit. 
“The tuuster further reports that at the time Irwin performed the 
work the right of way over that part of the road where Irwin 


HO pe rformed his work had not been formally released to or ac- 


quired by the railway company, but that the company and 
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the cnntractors had entered thereon and were constructing the road 
under a parol license given by the owners of the land for that pur- 
pose. The value of that portion of the road lying in Benton county - 
is sufficient to pay and satisfy the amount found to be due to Irwin 
in this report. 

The effect of the redemption by New for the bondholders, as de- 
elared by the Indiana statute providing for redemption from sales 
upon execution of foreclosure, unquestionably was to give New a 
lien for the amount of the redemption money prior to any claim 
that Irwin or MeCalmet might assert, and it left the liens of [rwin 
and McCalmet for the balance of their debts and judgments unsatis- 
fied. | 

[ therefore report and find that Irwin is entitled to an allowance, 
to be paid out of the fund in court for the amount found to be due 
him in the decree in the Warren circuit court, less the 3500 paid im 
by John C. New as redemption money. 

I also repurt and find that the claimant McCalmet is entitled to 

an allowance, to be paid out of the fund in court, for the sam 
541 adjudged in his favor by the said Warren circuit court, less 
the 338.40 paid in by Johan C, New as redemption money. 

[t is insisted by the respondents that as the rights and liens of 
the claimants, Irwin and MeCalmet, have been finally adjudicated 
by a ccurt of competent jurisdiction Jong before the institution of 
the suit in this court or the State court from which it was removed, 
and that us the claimants enforced their said liens by a sale of a 
portion of the property covered thereby prior to the bringing of ihe 
receivership suit, the bondholders in whose interest said property 
was redeemed from said sales are entitled to hold the railway free 
from any lien of Irwin and McCalmet. The master tinds and re- 
ports that such is not the law upon the facts shown by the evidence. 
Respectfully submitted. 

W. P. FISHBACK, Master. 


And at the same time, on said Sth day of Ortober, 1586, <aid 
master files his report on the intervening petition of the Smith 
Bridge Company herein in the words following, to wit 


42 In the Matter of the Claim of the Svirv Brinar Company. 


To the honorable court: 


The undersigned, master in chancery, to whom this caure was re- 
ferred, now respectfully makes the following supplemental report 


After the date of the record of the mortgage by tne railway com- 
pany to John C. New, trustee, the Smith Bridge Company made a 
contract with the defendant railway COMPANY, dated October 26eh, 
1882, for the construction of a bridge over the Wabash river at At 
ica, and on the 24th day of July, 1885, made another contract with 
the defendant railway company for the construction of a lindge 
across Pine creek, near Attica. Appended to the first contract was 


the following: 
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“ Cu1caaco, Dec. 2, 1882. 


“ For value received I hereby guarantee the due performance by 
the Chicago and Great Southern Railway Company of all the 
543 covenants and payments by it agreed to be performed in the - 


foregoing contract. : 
: “HENRY CRAWFORD.” 


Appended to the second contract is the following: 


“ ToLeDo, Onto, Dec. 18, 1883. 


“For value received I hereby guarantee the due performance by 
the Chicago and Great Southern Railway Company of all the cove- 
nants and payments by it agreed to be performed in the foregoing 


contract. 
“HENRY CRAWFORD.” 


The balance due under these two contracts, exclusive of interest, 
has been heretofore reported by me in my report filed August 31st, 
1886, at $20,900.24. The question of interest is reserved for consid- 
eration and determination by the court, and if the court shall de- 
termine that the claimant is entitled to interest the computation 

can be made without delay. ? 
544 Under these contracts it is admitted that the bridge coin- 

pany built the bridges, which were accepted by the proper 
officers of the company, and the amount stated is the balance due 
for the work. After the completion of the work, when the bridge 
company were pressing the railway company for payment, Mr. 
Crawford gave his individual check for $21,637.54, a copy of which 
is as follows: 


“No. 0501. CnicaGco, April 3rd, 1884. 
First National Bank, pay to the order of the Smith Bridge Com- 
‘ag twenty-one thousand six hundred thirty-seven and 5), dol- 


ars. 
“H. CRAWFORD.” 


(Endorsed on the back:) Protested for non-payment. 4-3; 84. 
Ist N. Bb.” 


In narrative form on the back of this check appears the follow- 
ing endorsement: 
“Pay to the order of C. Doolittle, cashier. 
The Smith Bridge Company. 
545 WM. S. DALY, Sec’t’y. 


Pay to H. R. Symonds, cas., or order, for account of Merchants’ 
Nat'l Bank. 

Coll’n, 8381. 

Toledo, Ohio. 


CHAS. C. DOOLITTLE, Cashier.” 
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Then follows the protest and notice of protest. The check has 
never been paid. 

The evidence shows that at the time the check was given it was 
delivered to Mr. Tolerton, the attorney for the claimant, and a re- 
ceipt was given by him to Mr. Crawford to the effect that if the 
check was paid by the bank when due and presented it should be 
in full payment of the balance due from the defendant railway 
company. 

It is claimed by the respondents that the execution of the guar- 

antees attached to the contracts and the acceptance of the 
546 check under these circumstances was a waiver of any equi- 

table lien the claimant might have against the railway prop- 
erty or the fund in court under their contract. 

The intervenor calls the master’s attention to the following items 
of evidence which appear in the main case: First, a letter written 
by Mr. Tolerton, the attorney for the intervenor, as follows: 


~ToLEvo, Om1o, Dee. 5th, 1884. 
H. H. Porter, Esq., Chicago, III. 


Dear Sr1r: I am counsel for tlre’Smith Bridge Co. in the matter 
of their claim against the Chicago and Great Southern R’y Co. 1 
am advised that you and others have succeeded to the interests of 
Drexel, Morgan and Co. in the martgage bonds of the road. 

The contract under which the bridges were built (a copy of which 

I enclose) provides that the title to the bridges aaa the bridge 
O47 ~—s material shall remain in the bridge company until they are 
paid for. | 

My purpose is to file my bill in the U.S. court at Indianapolis, 
asking for the enforcement of this contract. 

This bill has been prepared for some time, but I have been pre- 
vailed upon to delay proceedings on account of the promises that 
the bridge Co. should have their money in a few days. I have re- 
cently had a similar contract before the Ohio courts for construc- 
tion in the case of the receivership of the Cincinnati and Ports- 
mouth R’y Co. In that case the court decreed that the bridge Co. 
were entitled to the bridges, and gave the receiver authority to pur- 
chase them and pay therefor by issuing preferred receiver's certifi- 

cates. Now, the bridge Co.,in order to avoid litigation, is 
048 willing to do the same thing in this case. If this syndicate 

now holding the bonds will satisfy this claiin the bridge Co. 
will transfer to you all their rights or they will sell the bridges to 
the receiver and accept preferred certificates in payment. 

Please advise me by an early reply. 

Yours, ete., 
E. W. TOLERTON. 


P. S.—I will come to Chicago at any time you may appoint to meet 
with you realative to this matter. 


BIEL 6, RPE ETE Di eo eh AS RES els Me then gaps 
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Also a letter in response to that, written by H. H. Porter, the pur- 
chaser and plaintiff: 
Dec. 97TH, 1884. 


E. W. Tolerton, Esq., 43 Produce Exchange, Toledo, Ohio. 

Dear Sir: Your favor of Dec. 5th received. Within a few days 

I hope to have made such progress in Chicago and Great Southern 
matters as will enable me to look into the position of the Smith 

549 Bridge Co. I have never seen the papers or known much 
about the question until your letter. : 

I will try and fix a date soon when you and myself can meet in 
Chicago and examine it. In the meantime I presume there Is no 
need for any action for your protection, as the road is in the hands 
of a receiver and I could take no step to weaken your position if I 
would, and I certainly would not if | could. 

Yours truly. 


(Signed) H. H. PORTER. 


Also to portions of what is known as the syndicate agreement, 
bearing date December 26th, 1884, which are as follows: 
The syndicate hereby agrees— 
Section 3. To pay to the party of the first part for the said bonds 
and railway stock and coal-company stock hereinbefore mentioned 
the sum of five hundred thousand dollars ($500,000), to be 
990 ~— paid and applied as follows, to wit: 

First. The satisfaction and cancellation of the notes of the 
said party of the first part for three hundred and fifty thousand dol- 
lars ($350,000) and interest pavable to Drexel, Morgan and Co. and 
being for money advanced said party of the first part. by said firm 
under contract of January 5th, 1883, by which all the said recited 
first-mortgage bonds and stock were held as collateral, and which 
said indebtedness of the party of the first part has been transferred 
to and now belongs to — party of the second part. 

Second. To pay and clear off any and all claims against said Chi- 
cago and Great Southern Railway Company which may be decided 
by the court to be liens upon the said line of railway para- 

591 mount to the lien of the bonds and coupons secured by the 
trust deed to said John C. New dated November Ist, 1881, or 

which the court may decide shall: be equitably payable out of the 
proceeds of the sale of the said line of railway priar to any payment 
of the said bonds or coupons, including therein any and all claims 
for right of way and depot grounds, engine-house, and station 
buildings, water-tanks, and shops between Fair Oaks and Yeddo, 
both inclusive, bridges and other structures heretofore built and 
ae in place on said railway and essential to the operation thereof, 
mut the title to which is notin said railway company and which 
the court may decide must be paid for in preference to said bonds, 
and also any and all indebtedness incurred by the receiver in pos- 
session of said property prior to January 15th, 1885. and not paid 
out of moneys earned by the operation of said road prior to 

552 = January 16th, 1885. It is claimed for the intervenor that the 
facts shown by this evidence entitle it to a lien upon the 
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fund in court irrespective of any force that may be given to the 
guarantees that are relied upon by the respondents to this petition. 

The master submits to the court without passing upon the ques- 
tion whether under these circumstances the claimant has waived or 
lost its right to insist upon a lien prior to the lien of the bonds and 
coupons secured by the mortgage and deed of trust, and also the 
question as to whether. the claim made by the intervenor herein 
last above mentioned, based upon the evidence in the main case, 
furnishes an independent and separate right of lieu to the inter- 
venor aside from the rights granted to it by the decree heretofore 
entered in this case. 
Respectfully submitted, 

WILLIAM P. FISHBACK, Master. 


553 And now, at the same time, on said 8th day of October, 

1886, comes Henry H. Porter, by counsel, and files his ex- 
ceptions to the report of the master on the intervening petition of 
Volney Q. Irwin e al. in the words following, to wit: 


554 Comes now Henry H. Porter, the complainant herein, and 

files his exceptions to the report of William P. Fishback, mas- 
ter in chancery, filed herein on October 8, 1886, so far as said report 
relates to and allows the claim of Volney Q. Irwin; and, for ground 
of exception to such claim, and to any allowance thereof out of the 
proceeds of sale now in the registry of the court, the said exceptant 
says: 

1. That the evidence shows the claim of said Irwin was for work 
and labor done by the said Irwin under a written contract for the. 
original construction of a part of the original Chicago and Great 
Southern railway north of Attica, and that as against the lien and 
priority of the mortgage executed to John C. New trustee, and the 
bonds issued thereunder and held by complainant, the said Volney 
Q. Irwin has no equitable lien or claim whatever upon the said rail 
way, or the proceeds of sale thereof, for work done in the original 
construction thereof. 

2. For that the evidence shows that the debt and claim 

503 ~held by said Volney Q. Irwin was not a debt of the Chicago 

and Block Coal Railroad Company,or any lien whatever upon 

the property of the latter, and, therefore, has no equity to be paid 

out of the proceeds of the sale of that part of the railway south of 
Attica, and the master should have so reported. 

3. For that the record shows that the entire net proceeds of the 
sale of the railway does not amount toa sum equal to the principal 
and interest of the debt for which the bonds issued under the mort- 


‘gage to John C. New, trustee, were pledged in January, 1883, to 


Drexel, Morgan & Co., and that the complainant, as surety upon 
said debt to Drexel, Morgan & Co., having paid the same in full, is 
in equity subrogated to all the rights, liens, and priorities of said 
Drexel, Morgan & Co. to the extent of the debt which said surety 
actually paid, together with interest thereon and expenses, for which 
reason the master should have reported that the complainant, as 
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the sale, which are now in court, in preference to the claim of 
556 ~—s said Volney Q. Irwin. 
4. For that the evidence shows that the said Volney Q. 
Irwin took out a mechanics’ lien under the laws of Indiana on that 
part of the railroad so constructed by him; that afterwards, in a 
court of competent jurisdiction, and long prior to the institution of 
this action for foreclosure, the said Irwin merged his original cause 
of action, claim, and demand against said railway company into a 
decree foreclosing his statutory lien on that of the railroad in Warren 
county; that thereafter, and long prior to the institution of this 
action, the said [Irwin caused the part of said railway property speci- 
fied in his decree of foreclosure to be sold, and purchased the same 
in his own name and behalf, and that thereafter, in due conformity 
with the laws and statutes of Indiana, the said complainant tendered 
and paid unto the proper officer the full amount of money to effect 
a redemption of the said property so sold from the claim and lien 
of said Irwin, and that thereupon the proper officer executed 
557 ~—to John C. New, as trustee, for the complainant, a certificate 
of redemption. Wherefore the master should have found 
and reported that the said Irwin was not, upon the facts aforesaid, 
entitled to any lien, claim, or priority against any part of said rail- 
way property, or the proceeds of sale thereof, and that the said com- 
plainant, as such bondholder, by the redemption aforesaid was 
entitled to be paid the entire net proceeds of sale now in the registry 
of said court, in preference to any payment, claim, or demand in 
behalf of said Irwin. | 
Wherefore the complainant, as such bondholder, prays that the 
court will set aside said master’s report and allowance and hold the 
same for naught, and order that the entire net proceeds of sale shall 
be paid over to the complainant as such bondholder. 
McDONALD, BUTLER & MASON, 
Rk. B. F. PEIRCE, 
Sol’rs for Exceptant. 


And afterwards, to wit, at the May term of said court, on the 9th 
dav of October, 1886, betore the Honorable Walter Q. Gresham and 
the Honorable William A. Woods. judges as aforesaid, the follow- 
ing further proceedings in the above-entitled cause were had, to 

wit: 
508 Come now, on this 9th day of October, 1886, the said par- 
ties, bv their respective counsel, to wit: 

John Hack et al., by their solicitor, Wiliam A Starin ; Henry H. 
Porter, ,by McDonald, Butler & Mason, Robert T. Lincoln, and 
Robert B. F. Peirce, his solicitors; The Chicago & Great Southern 
Railway Company, by its solicitor, Henry A. Gardner. 

And now come also the several intervenors, to wit : 

The Smith Bridge Company, by E. W. Tollerton, John S. Cooper, 
and Harris & Calkins, its solicitors; The Cleveland Rolling Mill 
Company, by John S. Cooper, Harris & Calkins, and W. Z. Wiley, 
its solicitors ; The Pittsburgh Bessemer Steel Company, by Baker, 
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Hord & Hendricks, its solicitors; Crerar, Adams & Co., by Lyman 
and Jackson, their solicitors; Volney Q. Irwin, by Peter S. Ken- 
nedy and Harris & Calkins, his solicitors. 

And upon consideration of the several exceptions filed to the re- 

rts of the master, William P. Fishback, on the claims of 
559 he Cleveland Rolling Mill Company, The Smith Bridge 

Company, Crerar, Adams & Company, The Pittsburgh Bes- 
semer. Steel Company, and Volney Q. Irwin, the court, being suffi- 
ciently advised, overruled the iad several exceptions and each and 
every of them, except as to the allowance of interest as to the said 
five claimants, intervening petitioners, and defendants hereinbefore 
named. And the court upon:said reports and all the evidence in 
this cause finds— 

First. That the said five several defendants, claimants, and inter- 
vening petitioners hereinbefore named have each done work or 
furnished materials which have been used in the construction and 
betterment of the railway of said Chicago and wUreat Southern 
Railway Company prior to the oy ep of the receiver therefor, 
which respective claims for such labor and material are valid claims 
against said railway company to the amounts hereinafter named, 
and which: said amounts are adjudged and decreed to be valid 
claims under and in pursuance of the sixth paragraph of the decree 
heretofore, on the 16th day of February, 1886, entered in this cause 

prior and superior and paramount to the lien of the mort- 
060 ages or deeds of trust in said decree mentioned and the 
onde secured thereby. 

Second. And the court further finds that there is now in the reg- 
istry of this court to the credit of this cause the sum of $325,194.27, 
derived from the sale of said property, and remaining after the 
payment of all receiver's certificates and certain of the indebtedness 
incurred by the court since it assumed the control and management 
of said railroad, and which sum is largely in excess of the total 
amount of claims filed or proven under the terms of sail decree 
entered on the 16th, day of February, 1586, including all unpaid 
costs and indebtedness incurred by the court since it took posses- 
sion of said railway property. ! 

Third. And the court further finds that there is due to the Smith 
Bridge Company the sum of $20,900.24, with interest to be added 
from the 27th day of Oct., 1884, at the rate of six per cent. per 
annuin. 

That there is due to the Cleveland Rolling Mill Company the sum 
of $29,643.97, with interest to be added from the 27th day of Oct., 
1884, at the rate of six per cent. per annum. 

That there is due to Crerar, Adams & Co. the sum of $7,809.94, 

with interest to be added from the 27th day of Oct., 1884, 
061 = at the rate of six per cent. per annutn. 

That there is due to the Pittsburgh Bessemer Steel Com- 
pany the sum of $12,944.20, with interest to be added from the 27th 
day of Oct. at the rate of six per cent. per annum. 

That there is due Volney Q. Irwin the sum of $11,450.30, with in- 
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terest to be added from the 27th day of Oct., 1884, at the rate of six 
ner cent. per annum. 
Which several sums of money are due to said above-named parties, 


respectively, for and on account of labor or material used in the con-. 


struction and betterment of said railway, as provided and set forth 
in the sixth paragraph of said decree, entered in said cause on the 
16th day of February, 1886. : 

It is therefore finally ordered, adjudged, and decree by the court 
that the clerk of this court shall pay out of the said fund in the reg- 
istry of the court to the credit of this cause the said several sums 
of money with interest to be computed thereon to the said parties, 
respectively, or their solicitors of record, viz: 

To the Smith Bridge Company the sum of $23,345.54. 

To the Cleveland Rolling Mill Co. the sum of $33,112.32. 

To Crevar, Adams & Company the sum of $8,723.71. 

To the Pittsburgh Bessemer Steel Company the sum of $14,458.65 

To Volney Q. Irwin the sum of $12,789.98. 

Said several payments shall be made with interest at the 


562 rate of six per centum per annum from the date of the entry’ 


of this decree in full payment and discharge of said respective 
claims against said railway property and franchises. 

Whereupon the said Henry H. Porter prayed a separate appeal to 
the Supreme Court of the United States from each of the decrees and 
orders of payment hereinbefore recited in favor of the said Pittsburgh 
Bessemer Steel Company, Cleveland Rolling Mill Company, Smith 

sridge Company, Crerar, Adams & Co., and Volney Q. Irwin, and 
the said several appeals so prayed by said Porter are hereby allowed 
upon his filing a separate bond in each of said allowed appeals in 
the penal sum of one thousand dollars, with surety to be approved 
by the court,and in such approval the same shall operate as a super- 
sedeas. 

And it is further in open court agreed and stipulated between the 
said Henry H. Porter, on the one side, and the said Pittsburgh Bes- 
semer Steel Company, the Smith Bridge Company, the Cleveland 
Rolling Mill Company, Crerar, Adams & Co., and Voiney Q. Irwin, 
on the other, that the several appeals hereinbefore allowed shall be 
submitted at the next term of the Supreme Court of the United 
States, which commences on October 11, 1886, under the 20th rule 

of said Supreme Court. is 
O63 And as to all the other claims reported upon by the master 
and the exceptions to all such claims the court reserves all 
such matters for future consideration. 


4 And afterwards, to wit, at the May term of said court, on 

the 13th day of October, 1586, before the Honorable William 

A. Woods, judge as aforesaid, the following further proceedings in the 
aubove-entitled cause were had, to wit: 

Comes now the complainant, Henry H. Porter, by counsel, and 


files his appeal bond in the matter of the petition of the Pittsburgh 
Bessemer Steel Company (Limited) herein in the sum of one thou- 
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sand dollars, with Samuel M. Nickerson as surety thereon, and ap- 
roved by the court. 

And at the same time said ——— also files his appeal bond 
in the matter of the petition of the Smith Bridge Company herein 
in the sum of one thousand dollars, with Samuel M. Nickerson as 
surety thereon, and approved by the court. 

And at the same time said complainant also files his appeal bond 
in the matter of the petition of the Cleveland Rolling Mill Company 
herein in the sum of one thousand dollars, with Samuel M. Nicker- 
son as surety thereon, and approved by the court. 

And at the same time aid complainant also files his appeal bond 
in the matter of the petition of Crerar, Adams & Co. herein in the 
sum of one thousand dollars, with Samuel M. Nickerson as surety 
thereon, and approved by the court. 

And at the same time said complainant also files his appeal bond 
in the matter of the petition of Volney Q. Irwin eé¢ al. herein in the 
sum of one thousand dollars, with Samuel M. Nickerson as surety 
thereon, and approved by the court. 

And said bonds are in the words following, to wit: 


565 In the Matter of the Petition of the PittspurRGH Bessemer 
STEEL Company (Limited). 


Know all men by these presents that we, Henry H. Porter and 
Samuel M. Nickerson, are held and firmly bound unto the Pitts- 
burgh Bessemer Steel Company (Limited) in the sum of one thou- 
sand dollars, to be paid to said Pittsburgh Bessemer Steel Company 
(Limited); to which payment, well and truly to be made, we bind 
ourselves, jointly and severally, and our and each of our heirs, ex- 
ecutors, and administrators, jointly by these presents. 

Sealed with our seals and dated this 12th day of October, 1886. 

Whereas the above-named Henry H. Porter hath prosecuted an 
appeal to the Supreme Court of the United States to reverse the de- 
cree rendered in the above-entitled suit by the circuit court of the 
United States for the district of Indiana in favor of the said Pitts- 
burgh Bessemer Steel Company (Limited): 

Now, therefore, the condition of this obligation is, that if the 
above-named Henry H. Porter shall prosecute his said appeal to 
effect and answer all costs and damages that may be adjadeed or 
awarded against him if he shall fail to make good his plea, then this 
obligation to be void ; otherwise in full force. 

HENRY: H. PORTER. SEAL. 
SAM’L M. NICKERSON. eae 


Sealed and delivered in presence of— 


Taken and approved by me this 12th day of October, 1886. 
W. Q. GRESHAM, 
Circuit Judge. 
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566 In the Matter of the Petition of the Smirn BRIDGE CoMPANY. 


Know all men by these presents that we, Henry H. Porter and 
Samuel M. Nickerson, are held and firmly bound unto the Smith 
Bridge Company in the sum of one thousand dollars, to be paid to 
said Smith Bridge Company: to which payment, well and truly to 
be made, we bind ourselves, jointly and severally, and our and each | 
of our heirs, executors, and administrators, jointly by these presents. 

Sealed with our seals and dated this 12th day of October, 1886. 

Whereas the above-named Henry H. Porter hath prosecuted an 
appeal to the Supreme Court of the United States to reverse the de- 
cree rendered in the above-entitled suit by the circuit court of the 
United States for the district of Indiana in favor of the said Smith 
Bridge Company: 

Now, therefore, the condition of this obligation is, that if the 
above-named Henry H. Porter shall prosecute his said appeal to 
effect and answer all costs and damages that may be adjudged or 
awarded against him if he shall fail to make good his plea, then 
this obligation to be void ; otherwise in full force. 

HENRY H. PORTER. SEAL. 
_ SAM’L M. NICKERSON. oa 


Sealed and delivered in presence of— 


Taken and approved by me this 12th day of October, 1886. 
W. Q. GRESHAM, 
Circuit Judge. 


567 Inthe Matter of the Petition of the CLevELAND Roitiine MIL. 
CoMPANY. 


Know all men by these presents that we, Henry H. Porter and 
Samuel M. Nickerson, are held and firmly bound unto the Cleveland 
Rolling Mill Company in the sum of one thousand dollars, to be 
paid to said Cleveland Rolling Mill Company; to which payment, 
well and truly to be made, we bind ourselves, jointly and severally, 
and our and each of our heirs, executors, and administrators, jointly 
by these presents. , 

Sealed with our seals and dated this 12th day of October, 1886. 

Whereas the above-named Henry H. Porter hath prosecuted an 
appeal to the Supreme Court of the United States to reverse the de- 
cree rendered in the above-entitled suit by the circuit court of the 
United States for the district of Indiana in favor of the said Cleve- 
land Rolling Mill Company : 

Now, therefore, the condition of this obligation is, that if the above- 
named Henry H. Porter shall prosecute his said appeal to effect and 
answer all costs and damages that may be adjudged or awarded 
against him if he shall make good his plea, then this obligation to 
be void; otherwise to be in full force. 3 

HENRY H. PORTER. « [seat. 
SAM'L M. NICKERSON. ed 
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Sealed and delivered in presence of— 


Taken and approved by me this 12th day of October, 1886. 
W. Q. GRESHAM, 
Circuit Judge. 


568 Inthe Matter of the Petition of CreRAR, ADAMS AND COMPANY, 


Know all men by these presents that we, Henry H. Porter and 
Samuel M. Nickerson, are held and firmly bound unto Crerar, Adams 
and Company in the sum of one thousand dollars, to be paid to said 
Crerar, Adams and Company; to which payment, well and truly to 
be made, we bind ourselves, Jointly and severally, and our and each 
‘ of our heirs, executors, and administrators, jointly by these presents. 
| Sealed with our seals and dated this 12th day of October, 1886. 

Whereas the above-named Henry H. Porter hath prosecuted an 
appeal to the Supreme Court of the United States to reverse the de- 
cree rendered in the above-entitled suit by the circuit court of the 
United States for the district of Indiana in favor of the said Crerar, 
Adams and Company: Re 

Now, therefore, the condition of this obligation is, that if the above- 
named Henry H. Porter shall prosecute his said appeal to effect and 
answer all costs and damages that may be adjudged or awarded 
against him if he shall fail to make good his plea, then this obliga- 

tion to be void; otherwise in full force. 
4 569i HENRY H. PORTER. SEAL. 
a SAM’L M. NICKERSON. = [seat. 
@ 


3 Sealed and delivered in presence of— 


4 Taken and approved by me this 12th day of October, 1886. 
i W. Q. GRESHAM, 
Circuit Judge. 


In the Matter of the Petition of Votnry Q. Irwin. 


Know all men by these presents that we, Henry H. Porter and 
Samuel M. Nickerson, are held and firmly bound unto Volney Q. 
Irwin in the sum of one thousand dollars, to be paid to said Volney 
Q. Irwin; to which payment, well and truly to be made, we bind 
ourselves, jointly and severally, and our and each of our heirs, ex- 
ecutors, and administrators, jointly by these presente. 

Sealed with our seals and dated this 12th day of October, 1886. 

Whereas the above-named Henry H. Porter hath prosecuted an 
appeal to the Supreme Court of the United States to reverse the 
decree rendered in the above-entitled suit by the circuit court of 
the United States for the district of Indiana in favor of the said 

Volney Q. Irwin: 
069} Now, therefore, the condition of this obligation is, that if the 
above-named Henry H. Porter shall prosecute bis said appeal 
to effect and answer all costs and damages that may be adjudged or 


9 
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566 In the Matter of the Petition of the Smira BRipGE CoMPANy. 


Know all men by these presents that we, Henry H. Porter and 
Samuel M. Nickerson, are held and firmly bound unto the Smith 
Bridge Company in the sum of one thousand dollars, to be paid to 
said Smith Bridge Company: to which payment, well and truly to 


be made, we bind ourselves, jointly and severally,and our and each — 


of our heirs, executors, and administrators, jointly by these presents. 
Sealed with our seals and dated this 12th day of October, 1886. 
Whereas the above-named Henry H. Porter hath prosecuted an 
appeal to the Supreme Court of the United States to reverse the de- 
cree rendered in the above-entitled suit by the circuit court of the 
United States for the district of Indiana in favor of the said Smith 
Bridge Company: | 
Now, therefore, the condition of this obligation is, that if the 
above-named Henry H. Porter shall prosecute his said appeal to 
effect and answer all costs and damages that may be adjudged or 
awarded against him if he shall fail to make good his plea, then 
this obligation to be void ; otherwise in full force. 
HENRY H. PORTER. — 
SAM’L M. NICKERSON. — [sEAL. 


Sealed and delivered in presence of— 


Taken and approved by me this 12th day of October, 1886. 
W. Q. GRESHAM, 
Circuit Judge. 


567 Inthe Matter of the Petition of the CLevELAND Rotiina MIL 
CoMPANY. 


Know all men by these presents that we, Henry H. Porter and 
Samuel M. Nickerson, are held and firmly bound unto the Cleveland 
Rolling Mill eer in the sum of one thousand dollars, to be 
paid to said Cleveland Rolling Mill Company; to which payment, 
well and truly to be made, we bind ourselves, jointly and severally, 
and our and each of our heirs, executors, and administrators, jointly 
by these presents. : 

Sealed with our seals and dated this 12th day of October, 1886. 

Whereas the above-named Henry H. Porter hath prosecuted an 
appeal to the Supreme Court of the United States to reverse the de- 
cree rendered in the above-entitled suit by the circuit court of the 
United States for the district of Indiana in favor of the said Cleve- 
land Rolling Mill Company : 

Now, therefore, the condition of this obligation is, that if the above- 
named Henry H. Porter shall prosecute his said appeal to effect and 
answer all costs and damages that may be adjudged or awarded 
against him if he shall make good his plea, then this obligation to 
be void; otherwise to be in full force. ; 

HENRY H. PORTER. ©¢ [s:zan. 
SAM’L M. NICKERSON. eat] 
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Sealed and delivered in presence of— 


Taken and approved by me this 12th day of October, 1886. 
W. Q. GRESHAM, 
Circuit Judge. 


568 Inthe Matter of the Petition of CrERAR, ADAMS AND CoMPANY, 


Know all men by these presents that we, Henry H. Porter and 
Samuel M. Nickerson, are held and firmly bound unto Crerar, Adams 
and Company in the sum of one thousand dollars, to be paid to said 
Crerar, Adams and Company; to which payment, well and truly to 
be made, we bind ourselves, jointly and severally, and our and each 
of our heirs, executors, and administrators, jointly by these presents. 

Sealed with our seals and dated this 12th day of October, 1886. 

Whereas the above-named Henry H. Porter hath prosecuted an 
appeal to the Supreme Court of the United States to reverse the de- 
cree rendered in the above-entitled suit by the circuit court of the 
United States for the district of Indiana in favor of the said Crerar, 
Adams and Company: wet 

Now, therefore, the condition of this obligation is, that if the above- 
named Henry H. Porter shall prosecute his said appeal to effect and 
answer all costs and damages that may be adjudged or awarded 
against him if he shall fail to make good his plea, then this obliga- 

tion to be void; otherwise in full force. 
569 HENRY H. PORTER. SEAL. 
SAM’L M. NICKERSON. § [seat. 
é 


Sealed and delivered in presence of— 


Taken and approved by me this 12th day of October, 1886. 
W. Q. GRESHAM, 
Circuit Judge. 


In the Matter of the Petition of Votney Q. Irwin. 


Know all men by these presents that we, Heory H. Porter and 
Samuei M. Nickerson, are held and firmly bound unto Volney Q. 
Irwin in the sum of one thousand dollars, to be paid to said Volney 
Q. Irwin; to which payment, well and truly to be made, we bind 
ourselves, jointly and severally, and our and each of our heirs, ex- 
ecutors, and administrators, jointly by these presents. 

Sealed with our seals and dated this 12th day of October, 1886, 

Whereas the above-named Henry Hl. Porter hath prosecuted an 
appeal to the Supreme Court of the United States to reverse the 
decree rendered in the above-entitled suit by the cireuit court of 
the United States for the district of Indiana in favor of the said 

Volney Q. Irwin: 
069} Now, therefore, the condition of this obligation is, that if the 
above-named Henry H. Porter shall prosecute bis said appeal 
to effect and answer all costs and damages that may be adjudged or 
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awarded against him if he shall fail to make good his plea, then 
i this obligation to be void ; otherwise in full force. 

i] HENRY H. PORTER. ne 
= SAM’L M. NICKERSON. nr 


Sealed and delivered in presence of— 


| | Taken and approved by me this 12th day of October, 1886. 
; W. Q. GRESHAM, 


i= Circuit Judge. 


069a Stipulation. 
ia Porter v. Co1caco & G.S. R’y Co. 


It is hereby stipulated by and between the respective parties to 
| these appeals that the $1,200,000 of mortgage bonds, which the ap- 
te pellant claims were issued under the mortgage of the Chicago & 

| Great Southern Railway Company and involved in this litigation, 
1 | when produced in evidence in this cause by said Porter as com- 
1 | plainant, had attached to them all of their respective interest coupons 
1 | representing all the installments of interest on said bonds, and none 
it | of the coupons having been detached from any or either of said bonds. 
a It is further stipulated that in the case of John Hack et al. against 
The Chicago & Great Southern Railway Company et al., commenced 
in the circuit court of Jasper county, indiana, and thence removed 
by change of venue to the circuit court of Newton county, Indiana, 
and thence removed to the United States circuit court tor the dis- 
trict of Indiana, and consolidated with this cause, Henry Crawford, 
who was made a party to the said original complaint of said John 
Hack et al., entered his appearance therein and consented to the ap- 
pointment of the receiver made by the said State court of Indiana ; 
and that afterwards and on the 5th dav of March, 1885, while said 
suit was pending in the said circuit court of Newton county, Indiana, 
the said Henry Crawford filed his answee in said suit, wherein and 
whereby he disclaimed any and all interest in the result of said suit, 
and that the said court, on the day and year last aforesaid, ordered, 
adjudged, and decreed that said Crawford recover from the plaintiffs 
his costs in the said sui, and that he, said Crawford, had no interest 
whatever in any controversy pertaining to said action. 

It is further stipulated that in the suit of Jolin Hack and 
others against the said railway company, when the same was 
pending in the said circuit court of Newton county, Indiana, the 
said court, on the 26th day of February, 1885, removed Phillip B. 
Shumway and appointed in his stead one William Foster as receiver 
of said railway company in said cause, in which last-inentioned 
order it was and is decreed by the court. among other things, as 
follows: 

“And the court, as a condition of the appointment of the receiver, 
reserves the right to make any further order respecting the priority 
and payment of labor and supply claims accruing prior to the re- 
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ceivership herein as may hereafter seem and appear to the court to 


be equitable and just. 
McDONALD, BUTLER & MASON, 
R. B. F. PIERCE 
Solicitors for Henry H. Porter. 
HARRIS & CALKINS, 


Solicitors for Claimant, Bessemer Steel Co.” 


570 Hearing on the Order of Reference Made in this Cause Jan. 8, 
1886. 


Henry H. PorRTER 1 
8. No. — 
Tuer CHICAGO AND GREAT SOUTHERN RaiLway Company. if 
Jan. 13, 1886—2.00 p. m. 


Present: George C. Kimball, the receiver, in person, and by R. B. 
F. Pierce, counsel, before W. P. Fishback, master. , . 


The receiver produces a balance-sheet, which contains a statement 
of the receipts and disbursements from April 18, 1855, to Septem- 
ber 1, 1886, which shows the total” operating expenses during that 
period have been $55,284.23, and the earnings during the same period 
have been $54,049.59, showing a deficit during that period of 
21,258.14. Said statement may be found with the Receiver Kimball's 
report for November, 1885, filed in this cause Dee. 50, 1885, 


Questions by the Master: 


1. Please state the amount and character of the rolling-stock now 
In your possession as receiver, giving the locomcetives separately 
and each class of cars separately ; and, if they are held by 
O71 lease, state who is the lessor; and, if they are held by pur- 
chase, state who sold them, and how much has been paid 

and what is unpaid. 

A. When I took charge of the property there were eight old loco- 
motives there. Ido not know whoownedthem. Foster, the former 
receiver, undertook to levy on two of them, and I forbade him with- 
out getting an order from the court, and I have held those old en- 
gines there in my possession—the whole eight. Only two of them 
were serviceable at the time I took the road. 

(). 2. State whose make those engines were and what class of en- 
gines, for the purpose of identifving them. 

No. 1 was manufactured by the Cook Locomotive Works of 
Jerse ‘y City; cylinder, 16 by 22. ‘It was out of service—disabled at 
the time I took possession. No. 2, same make; cylinder, 14 by 22; 
out of service and disabled. The evlinder was knoe ked clear off of 
it. It would not pay to have it repaired. No. 5 , Mason engine ; 
evlinder, 12 by 18; in the same condition. No. 6, Roge rs’ engine ; 
cvlinder, 14 by 22: unfit for service. No.7, Rogers’; evlinder, 14 by 

22; unfit for service. No. 8, Rogers; cylinder, 16 by 22; out 


572 of service, disabled. No. 30, Swinborn manufactory , 15 by 


22 cylinder; out of service, disabled. 
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No. 1 and 2, Pittsburgh Locomotive Works; cylinder of each 17 
by 24; new, in good condition. 

The numbers one and two, first named above, were so much out 
of repair that it would not pay to refit them for service, and they 
were abandoned by me. 

The last two engines, numbers one and two, were manufactured 
by the Pittsburgh Locomotive Works, and, as I said before, were 
new when I received them and in good order. I found them there; 
they had been leased by the former receiver. 

(). 3. Have you seen that lease or do you know anything about it? 

A. Oh, yes; we have been paying rentals on it. 

(). 4. At what rent? 

A. Five dollars a day each; the receiver to keep up all repairs 
and to return them in good condition, aside from the natural wear 
and tear. 3 

Q. 5. Are those the only locomotives that were held under lease 
when you came on, that you know of? 

A. I really do not know; I found them there. 
573 (). 6. Are those the only two you know of being held by 
the receiver under lease at the time you came on? 

A. Yes, sir. 

Q. 7. As to the ownership of the other locomotives, or whether 


they were held by lease or not, you are without information—that 


is, as to the other eight” 

A. Yes, sir. 

Q. S. If, during your receivership, you have hired or purchased 
any other locomotives, you may state what and on what terms. 

A. I purchased two locomotives of the Pittsburgh Locomotive 
Company, Nos. 3 and 4; eylinder, 17 by 24. , 

Q). 9. At what price? 

A. $5,900 for No. 5, $6,000 for No. 4. No.4 had an extension 
front, and T paid $100 more for it. 

(). 10. How much of the purchase-mnoney have you paid, and out 
of what money? 

A. I have paid it all. I paid for those engines out of the pro- 
ceeds of the receiver's certificates, series No. 3, issued by order of 
this court made August 15, 1885, providing for issuing $80,000 re- 
ceiver's certificates for the purchase of engines, etc. 

Q. 11. You commenced numbering the new locomotives one, two, 

three, and four? 
574 A. Yes, sir; two that were there and two that were bought 
new afterwards. : 

Q. 12. Have you purchased any otLer engines ? 

A. No other rolling-stock. . 

Q. 13. Of what does the motive power consist that you have in use 
to-day ? ; 

A. There are only two locomotives I purchased that are in opera- 
tion to-day. The two engines that had been leased at $5.00 a day 
were returned by me to the owners—one Dee. 1, the other Dec. 5d, 
1885. 
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Q. 14. State whether the rentals have all been paid for those two 

engines. 

A. No; it has not been paid. 

Q. 15. How much is due? 

A. The balance due is $1,245, due to the owners for the rental of 

these two locomotives that have been returned. 

Q. 16. Your present available motive power consists then of two 

new engines you bought and paid for under the order of the court? 

A. Yes, sir; the two old engines which were fit for service when 

I went on have become disabled since, and their value is not suffi- 
cient to justify any other expenditures for repairs, and I have 
abandoned them virtually. There is one of them can be used for 
light work, switching around the yards or something of that 
kind. Iam using it for that purpose when needed—using it 
for switching material dqwn to the bridge from the yard. It 
will not pay to rebuild it. 

Q. 17. What in the way of equipment, coaches, baggage, mail, and 

express cars did you find when you went on ? 

A. I found two passenger coaches manufactured by the Ohio Falls 

Car Company. 

Q. 18. State how they were held,-whether by lease or purchase, if 

you know. : 

A. I do not know anything more than what I hear from other 
eople. Some say they leased. I have been informed that they had 
yveen sold to the company. I saw a copy of the contract with Wil- 

liam A. Adams and others, which I have with me here, saving they 
had been sold or leased to the Chicago and Great Southern Railway 
Company; that is my understanding of it. I will produce a copy of 
it to be attached to my evidence; and I now exhibit a copy of that 
contract, dated June 28, 1883, between the Bristol and South Wales 
Railway Wagon Company, Limited, and the Union Rolling Stock 
Company, Limited, and William A. Adamsand the Chicago and Great 
Southern Railway Company, and the Ohio Falls Car Company, for 

the lease or conditional sale of four hundred coal cars, 100 in 
o76 box cars, twenty-five stock cars, 2 passenger cars, 2 baggage, 

mail, and express cars, and 4 caboose cars. The two passenger 
cars I have mentioned are the ones named in this lease or contract. 

Q.19. How much of the other rollinpg-stock described in that 

contract did vou find on the road at the time you became receiver, 
and how much of said stock in addition to what you then found 
have you become possessed of since your appointment as receiver ? 

A. There were on the road at the time of my appointment 268 

coal cars, 21 box cars, 17 stock cars, 2 coaches which have already 
mentioned, 2 baggage, mail, and express, and 4 caboose cars belong- 
ing, as I suppose, to the above-mentioned car trust company. On 
Dec. 1, 1885, our books show that there were in our possession 208 
coal cars, 18 stock cars, 50 box cars, 2 coaches, 2 baggage, mail, and 
express, and 4 cabooses. 

Q. 20. If you know from your own knowledge, or from books in 

your possession, what, if anything, has been paid in the way of 
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rental or payments on the rolling-stock covered by this contract, 
please state. 
A. I have paid nothing on the contract. 
O77 Q. 21. What do the books show, if anything, as to how 
much had been paid before your receivership ? 

A. The books of the company do not show that any portion of 
the purchase-money has ever been paid for the rolling-stock covered 
by that contract, nor that any rentals have been paid up to the time 
I took the receivership, and no rentals or payments on account of 
the purchase of said cars have been made by me since my appoint- 
ment. 

(Q). 22. When you went on did you take the numbers of the differ- 
ent kinds of cars and equipment that were on the road at the be- 
ginning of your receivership, so that you could distinguish them 
from other cars covered by this contract that were not then in your 
possession ? 

A. Yes, sir; I took the numbers and the sidings on which they 
were located ; I went over the road myself and took an account of 
them. 

(). 23. Do you know where any of the cars covered by this con- 
tract, other than the ones that you found there, are or have been 
during the receivership, giving numbers ? 

A. I cannot tell about the numbers. 

Q. 24. State what information you have as to where the cars, other 
than those you found there, are or have been. 

A. I noticed some of the cars covered by this contract run- 
578 ning on the Louisville, New Albany and Chicago railroad. 
(. 25. Were those cars marked leased ? 

A. No; I will not say that, but there was a board on the cars 
stating that the mileage of these cars was to be reported to the Louis- 
ville, New Albany and Chicago Railroad Company. 

Q. 26. Did you receive anything for the mileage of these cars dur- 
ing your receivership ? 

A. I cannot say as to that, because they had other cars in daily 
use, so that I cannot tell whether we received anything for these 
particular cars or not, and in our reports for mileage they do not 
designate by numbers. | 

Q. 27. Does not your car account show for what cars the mileage 
was paid? Are there any papers or records in your possession as 
receiver of the company, or of vour predecessors, showing the terms 
on which these cars are held by the Louisville, New Albany and 
Chicago railroad ? 

A. There are no papers whatever, and I have failed to get in- 
formation on that question from Mr. Shumway, the former receiver. 
He claims to know nothing of it. 

Q. 28. Have vou any information on the subject at all ? 

A. None whatever. 

Q. 20. Have you made any effort to ascertain from the 

579 Louisville, New Albany and Chicago road by what right they 
hold and use the ears? : : 
A. No; I have not, for the reason that Mr. Shumway said to me 
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once after my appointment that he had had some conversation with 
Mr. Adams, the agent of this company, relative to returning to the 
lessors named in the contract which I have mentioned all the cars 
covered by that contract or leasing them to others; but nothing defi- 
nite had been decided as to what should be done. 

Q. 30. Have you no means of knowing what has become of the 
equipment covered by that contract besides those you have named 
as having come to vour possession and those in possession of the 
Louisville, New Albany and Chicago railroad ? / 

A. I have no means of knowing, unless the court should require 
me to look them up. I could probably find out who made the ar- 
rangement with them and what the arrangement was. Mr. Shum- 
way told me that he had leased 50 of the coal cars covered by the 
contract named to the Star Coal Company, to be used on the Chicago 
and Alton railway, and that that arrangement had been made with 
the consent of Mr. Adams. But he says he does not think they were 

all sent there. He said his impression was there were 42 of 
580 =the 50, but that his reports filed in the court would show 
how many. 

Q. 31. What do you know, if anything, of the claim by the own- 
ers or lessors of those cars for the remtal for the equipment covered 
by the contract ? 

A. I know nothing, except what the contract says. 

Q. 32. Do you know whether the owners of that equipment have 
been receiving rental for their use from anybody ” 

A. I do not know. 

Q. How much of the equipment covered by that contract is there 
that has never been in your possession ? 

A. I had on hand as receiver Dec. 1, 1885, 298 coal-cars, 50 box cars. 

Q. 33. Are any of those coal cars elsewhere that you know of? 
How many did the Star Coal Company have ? 

A. Mr. Shumway said he did not know; he thought his report 
would show that there were 42 in use on the Chicago and Alton. 

Q. 34. Then the fact would be that you have 298, and you under- 
stood that 42 went to the Star Coal Company ? 

A. Yes, sir; Mr. Shumway said he thought that was the number ; 
that his report in court would show. 

Q. 35. And the other 60 of the 400 named in the contract, do you 

know where they are? 
081 A. No, sir. 
Q. 36. The next item is 100 box cars. How many have 
you? 

A. I had 50 on hand Dec 1. 

Q. 37. How many did the Louisville, New Albany and Chicago 
railroad have? 

A. I only know what others say. I learn they have 50 cars. 

Q. 38. The Louisville, New Albany and Chicago road have them 
in use us you have stated ? : 

A. Yes, sir; I made no inquiry of the officers of the Louisville, 
New Albany and Chicago road as to the terms upon which they 
claimed to hold the 50 box cars which they are said to be using. | 
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_ 


asked my predecessors in the receivership about it, and they did not 


know anything about it. 

Q. 39. Of the stock cars how many have you? 

A. I have 18 now. I had 17 when I took the property. 

Q. 40. You have 18 of the 25 stock cars; where are the other 7? 

A. I have no knowledge or information of them, and there is 
nothing in the books of the company that came to my possession 
that would indicate where they are. 

Q. 41. Four cabooses and two baggage, mail, and express cars you 
have? 

A. Yes, sir. 

Q. 42. Did you- predecessors or the company before there was a 

receiver, from anything you can see on the books, keep a 
582 car account? 

A. Ido not know how it was before their time; they un- 
dertook to keep a car account after the receiver was appointed, but, 
as my clerk says, the accounts were very badly behind at the time. 
They were so far behind I put an extra man on trying to get some 
account of it, and I told my clerk in connection with his work to. 
keep in mind that car account and see if there was anything to 
show us about it. 

Q. 43. Do you know anything about the terms of the rental of 
these cars, or for the sale of them outside of the contract ? 

A. No, sir. 

Q. 44. Have you had any negotiations or agreement with the 
owners or lessors ? 

A. No, sir; nothing of the sort. 

Q. 45. State what other equipment, rolling-stock, or motive power 
vou found on the road, if any, beside the engines vov have named 
and the rolling-stock described in the contract vou have spoken of? 

A. I found 23 old platform cers, the majority of which were in 


- bad repair, having been used for construction work. They were there 


at the time of my appointment, in April. 
(). 46. That is, vou mean flat cars ? 
583 A. Yes, sir; since then there were four more brought 
in, making 27 on the first of December. Some of these 

cars were marked Henry Crawtord ; others had no mark whatever, 
but they were all the same pattern of cars throughout, which led 
me to think that they belonged to the property. 

Q. 47. You know of no claim of ownership on the part of any 
person for these cars adverse to the claim of the company ? ‘ 

A. No, sir; | was told by the attorney for the Muskegon Car and 
Engine Company that they had sold quite a number of cars for 
which they had received no compensation, and asked me what they 
could do about it, and | toid him | had not the least idea. : 

Q. 48. Who were the makers of these cars? 

A. The Muskegon Car Company. 3 

Q. 49. Do you know whether they have been paid for them or 
not? 7 

A. No, sir; they have a claim of between $15,000 and $20,000, [ 
believe ? 
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Q. 50. Do you know whether they have filed a claim against the 
company ? | 

A. No; I do not think they have. 

Q. 51. Have they told you that they have a claim of that kind 
against the company ? 

A. The attorney said that they manufactured the cars for 
584 commission men, and the cars were marked according to his 
directions. 

Q. 53. Do you know when they came on the road ? 

A. No, sir. 

Q. 54. There is nothing on the books to indicate when they went 
into service? 

A. No,sir. 

Q. 55. Do the books of the company show wrecks or collisions 
that will account for the loss of this stock which you are unable to 
trace? 

A. No, sir. 

Q. 56. Is that all the equipment and rolling-stock that you know 
of that was on the road when you came there or has come there 
since ? 

A. Yes, sir; and what is there new. 

Q. 57. I will now ask you to state the amount expended by you as 
receiver since your appointment in grading and otherwise improv- 
ing the railway — that is, what you have done in the way of bettering 
pane pn not simply in keeping it up, as the order states, in 
grading or otherwise improving the railway. 

A. From April 18 to December 1 there has been expended upon 
what I call construction $41,900.17. We have spent from April 18 

to Dec. 1, total amount, $158,235.05, which includes receiver's 
585 certificates and everything. I have bettered the property 

srobably the difference between $55,000 and 158,000. That 
would « my answer to that question. 

Q. 58. In what did these improvements consist? 

A. Steel rails that have been put in the place of iren rails that 
have been taken out and used for making new sidings and lengthen- 
ing old ones. There were new ties, piles, bridge ties, and bridge 
tim ber. 

Q. 59. Have you done any ballasting ? 

A. Yes, sir; we have done a great deal of it; we have ballasted 
62 miles. ie 

Q. 60. What material did you use? 

A. Gravel ballast. 

Q. 61. What construction have you made, if any, in the way of 
station-houses ? 

A. I have put up three new water stations complete. As to pump- 
ing-engines, | have used a cheap apparatus for pumping and have 
about finished getting them up now. We bought an old building 
at Attica, and fixed it up for a machine-shop and put new 
machinery in it, and we built a new three-stall engine-house. We 
have also constructed a new turn-table at Attica. There was only 
one turn-table on the road when I took possession, and that was at 
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Yeddo, and only one cheap engine-house, which Was at Fair 
586 Oaks. I have purchased a derrick car or wrecking car, which 

I have been using in improving a bridge over the Wabash 
river in making repairs, and I have bought a new steam pile-driver 
for $4,000. 

Q. 62. Did you put in any new truss bridges ? 

A. Iam expending $10,000 on a bridge across the Wabash river 
and $8,500 for an under-crossing of the Wabash River railroad near 
Attica, and I have rebuilt 49 bridges and driven 694 piles up to De- 
cember 1. 

Q. 63. Are vou indebted for any of this work on construction, or 
has it been paid for? 

A. We are in debt about $30,000 vet for construction work and 
steel rails, and rent of motive power and a steam-shovel ; we owe 
for it now about $30,000. 

(). 64. To whom? 

A. To different individuals. We owe that for construction and 
supplies; they are all listed. 
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amount ? 
A. It shows the actual amount, with the bills that have been pre- 
sented. For the amounts unpaid and owing on account of con- 
struction and rebuilding bridges and supplies I furnish a schedule 
showing the actual amount of the cost according to the bills actually 
rendered. 
IST (y. 66. Have vou anything further to add on the subject of 
what vou have expended on supplies, improvements, ete? 
HY A. The balance to Dec. 1 shows that we have expended since 
if April 18 $158,000, total outlays; of that was charged to operating 
1% expenses 355,284.25, and the balance would be $102,950.83—in other 
! words, there has been expended on construction and equipment, 
: over and above operating expenses, $102,950.52, including the 
if amount paid for locomotives and machinery, derrick car, and pile- 
| driver. 
Q. 67. You regard, then, that the property has been increased in 
value to that extent? 
A. Yes, sir. 
1 Q. 65. And in doing that vou have incurred the indebtedness 
i} - shown by this schedule? 
A. Yes, sir. 
| (v.69. [tis the only portion of it that remains unpaid 7 
He A. I think that is so. That includes all the bills that were in on 
if the tirst of January. 
1t Q. 70. Do vou know whether there is anv considerable amount 
. out? 
it A. I think $1,000 besides what is there would pay the bills that 
inight be coming in. Weare rebuilding a bridge across the Wa- 
bash, and every month expenses are coming in, and I had 
OSS orders from court to go aliead with that work and also with 
the under crossing. Most of it is now completed. A portion 
has been paid for and a portion of it Is vet owing. 
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989 2 have been sold, and what have you realized on the sale of 
them, and what have you done with the proceeds thereof ? 

A. There have been $50,000 of the second series sold at par value, 
and all except $62.52 have been expended as per order of the court 
and vouchers filed with the court, as shown by my reports. There 
have been expended of series No. 2 $49,957.48, us shown by the 
statement of disbursements on account of receiver's certificates filed 
in my monthly reports. The total issue authorized was $50,000, 
and all but $62.52 had been expended. The paper marked sheet 
No. 1 contains a statement of all the items presented to the court in 
the application which was made for the issuance of receiver's certifi- 
cates, series No. 2, and the money realized from the sale of these 
certificates has been applied to the payment of the items named on 
sheet No. 1. 

(). 75. 
which certificates—series No. 2—wasa issued, have all paid out of the 


$50,000. 


A. Yes, sir; I think, every dollar. 
Q 76. For what were the certificates designated as series No. 3 


issued ? 


A. To pay the items set forth in the paper [ now exhibit as sheet 


No. 2. 


590 ment on sheet No. 2 have been paid out of the proceeds of the 
certificates of series No. 3. If not, what portion of the items, 
if any of them, are unpaid? 


A. So 


The werk on the Wabash-river bridge is not vet completed. It has 
all been paid except about $5,000. On my application to the court 
I had to approximate the sum. For instance, on the bridge across 
the Wabash river I had to make as careful an estimate as I could, 
and the same with the under crossing, and for the tools and ma- 
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Q. 71. 
tion of betterment work you have now in progress ? 

A. I figure it to-day as not to exceed $5,000. 

Q. 72. 
of series No. 1 have been sold, and what you have realized from the 
sule of them ? 

A. We have sold $23,000 and realized the face of them; we sold 
them at par. Of the $30,000 authorized to be issued in series No. 
1, I only issued $23,000. 

Q. 73. Now state what disposition you have made of that $23,000. 

A. It has all been expended to pay the indebtedness of the former 
receivers and right-of-way matters that have been authorized by 
the courts of Newton, Jasper, and Benton counties. $23,000 have 
been sold, and all except $1,522.92 have been expended for the pur- 
poses indicated by the order authorizing the tssue of those certifi- 
‘ates; and my vouchers and reports are on file to show the items 
for which these payments have been made. 
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How much money will it take to complete the construc- 


I will ask you now what amount ef receiver's certificates 


Q. 74. What amount of receiver's certificates of series No. 


State whether the items set forth in sheet No. 1, to pay 


Q. 77. State whether or not the items named in that state- 


fur as they have been presented they have been paid. 
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chinery I got prices from the dealers to know what they would sell 
for before gi ct ae 

Q. 78. State by items the receiver’s certificates in one item and 
other debts in addition, the total amount of the debt contracted by 
you during the receivership. | 

A. Total amount of receiver’s certificates,......-- -- $153,000 00 
Ciba ORO aos ei ick dh ces Sees He eee 35,000 
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Of the proceeds of series No. 1 of receiver’s certificates $20,000 
issued has been applied to the o— of the debts contracted by 
my predecessors, Shumway and Foster, as the receivers of the road, 

the items which appear in my monthly reports filed in this 
591 court. Total receipts for earnings on the road during my 

receivership to December 1, 1885, is $34,049.59, as appears 
by the statement which I first presented to-day and filed with my 
report for the month of November, 1885, which was filed in this 
court Dec. 30, 1885. 


Statement of Unpaid Bills, etc., to Jan. 11, ’86. 
Geo. C. Kimball, receiver C. and G. S. r’y. 


Engine-house, Attica_-...--.--- sina cect iliac ecaicnaians $1,550 00 
REACT Wika. ow sick ave nets oe eee 16 00 
PORUOURRE BEING oon bss 5 sii denice 5 00 
ES SION ni sini ies tin ie cee 4 30 
ON aig sii ke nin nee enaaeiat 26 00 
OPE DORON, COR ce oii ea sc ional: cs idling tesla 36 84 
i i so css a chic es ae 37 50 
TIL OCI asi soi Sit oii ins nie es inet 5 14 
CPU cs = ees ek hn eee ckenmeeiee 36 00 
ORBIT I i ies cs os shew nies arene ae el 180 40 
ili: Se ORE AS AO ne ven COIR. SU par ar CRP ROMER RSENS IER ees 089 20 
yo Wane Ren Se Cd See a cea Rea See oN OUR Eros eR Ty tr 12 50 
BORING i vitsiicd ns bcs ic kenens a aiaues 35 00 
IN i ila aca 87 45 
Fe I ai ike iis ihe tik ck ee 26 00 
RMI isis to silastic oh asain tcl snias nic eins ss dad araoannin abea ia 121 77 

" ns se tease se i eos Gen ona loa dag cata 126 91 
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BE ici ises siecle Scickias Sinai GW mealies 12 95 
Ns ik Kom Game ecennn sciiald ne mate acinus 20 25 
a EE TES OP Sas CER TEE OO aie se 9 00 
I PR ahs i ea cn eam 3 92 
$4,605 71 
EXHIBIT A. 
Am’t brought forw’d------...---.-...---.---- $4,605 71 
Ci oes One Oe. on. cn on nn ne be sisi cine saoaintc 102 62 
I i sinus pha oaeselng Secein’emding ah 12 66 
ar a ee 25 80 : 
OT id lady h Mak whe Aids ems dans memaneces 34 48 
I, I, BO iin naib pence remiece ne nmmnie es 376 76 
RE os ie Ss As A ee Sion eased naan 22 31 
ii heen erik nie ia aien ih dekpin mids maine eee 6 50 
PT oi kte chk ech cashes Ga eacieme wegsn oaleband oauukca 919 37 
NG i ie aes Guenaanil 20 00 
ah ics sists ucts moked anig Sons io oionn cebesndie 84 16 
Be I isis ii, eid sen eirceetiaaeais antes owen 25 04 
Head-light chimneys-_--- ...- -.--- sath cinanuewewiniaiis 13 44 
cocoate: Pte. ag Ae ILA SEE TS AOR A EE Oe 6 00 
Fencing ..---- Cs ecicha sil saccade canine ccescchen icin se 287 50 
RE WN WON asa i ok is enw de ddeseen 108 46 
ik eis a cata Se ee ee ome 92 02 
1 lot, Goodland___.___----. POE AES Rae G ARC HEI LS ES ROD 1,200 00 
Ss a ai in icirciend we ane 657 43 
Te IO IN aon ook ik nine fe crndbamdcocdonne 305 49 
IE ccc cinvighradeindnemncen swan tnmome 16 23 
WN WN iiss ee eas oc kc a wk denn bmn debe 119 23 
WE oi i a as cee 610 00 
“3 Fa a ella meat ennk 635 00 
OMI soc Se oo ns ces noo cannon 835 00 ‘ 
2274520 steel rail........--.- te some doe eae 6,716 60 
ND SUN iii es ck ecco <dee wees wniee 949 02 
Wabash river bridge._.... ...........--..---------- 6-206 94 
CRONE CRONE ons 5 oc dis Sanne cteicccnsncas 2,805 30 
TEE FONG COG oasis wo cknienemnntann ances 3,000 00 
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Chicago and Great Southern railway. Bills payable by Geo. C. 
Kimball, receiver. 


H. H. Porter, advances on pay-rolls and material ------ $29,730 00 
PAP 4O, POI oo diicanvn te wck inten eens eae 8,029 69 
Pay-roll, August, approximated to the 15th_---.------- _ 4,014 84 
VIED, DUG aio sien rkshck ee ni nice ning sina wily Sp 2,278 82 
Vouchers, August, approximated to the 15th---------- 2,067 50 
Coal bills, July and to August 15th__------ ---------- 900 U0 
Ties and fence-posts -.-.------------------- sis Sacha ie 1,020 00 

Total oso Soke ea drmioenienlnilabilee aia $48,540 85 


Ap-roximate cost of tools and machinery needed for the econom- 
ical working of the property, and cost of real estate paid for by 
Gzeo. C. Kimball individually: 


594 Steam pile-driver-_--....---.---------- -... $4,500 00 

I OE iii oii Sitti Kin ncn anaw emda 1,850 00 
Two locomotives, cylinders 17 x 24---------------- 112,300 00 
Screw-cutting lathe, 12 ft. bed, 24 in. swing .----.--- 586 00 
ORG 8FOR DUNE sinc ic noe nw mer tees abun a 773 00 
One CPL POGUE onic skin en Ce hem nee nl 271 25 
Chane ORE CUR iiss wiki wes hats sim ene inintinues 310 25 

Real estate. 
Lot No. 105, citv of Attica, for stock-yards ------...-- 615 75 
Lot No. 104, ¥ “ for turn-table -...------- 603 00 
Lot No. 82, fronting on Union St.-.----------..--.-- 400 00 
Eee Noe: O2 GG 20 inde tctincwsinncdnuksand Seiwonn 1,450 00 
Repairs. 

Rep’rs bridge over Wabash river at Attica_.--....-- 10,000 00 
Under crossing with Wabash, St. L. and Pac. r’y ---- 8,500 00 
1,000 steel rail-, bolts, splices ....-.-..--- yore cee Ns 35,000 00 

NE icin cn esenenkunsavosoueue oe 771,161 25 


Evidence of J. M. Rynearson Taken Before the Master under the Order 
of the Court of Date the 8th Day of January, 1886. 


In the Circuit Court of the United States for the District of Indiana. 


Hesry H. Porter 
vs, 
THe Cuicaco ANp GREAT SOUTHERN Rattway Company et all. 


55 Present: A. C. Harris, on behalf of claimants and stock- 
holders, Hon. R. B. F. Peirce appearing for the receiver. 


The said J. W. Rysearsoyn, being preduced on behalf of the 
claimants and stockholders, who, being first duly sworn by the mas- 
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ter to testify the truth, the whole truth, and nothing but the truth, 
testified as follows: 


Examination-in-chief. 
: Questions by A. C. Harris, Esq.: 
2 Q. 1. State your name. 


A. J. M. Rynearson. 
Q. 2. What is your business ? 
A. A postal clerk. 
3 Q. On what railroad ? 
A. Chicago and Great Southern. 
4 Q. How long have you been running on that road ? 
A. About a yearand ahalf, I think. 
é 5Q. Are you running there now ? 
q A. I am 
6 Q. In what condition is the track of the railroad between Fair 
Oaks and Yeddo now ? ° 
A. It is in good condition. 
: 7 Q. When was it put in that condition ? 
4 A. It was put in that condition last summer. 
4 8 Q. By whom? 
3 A. By Mr. Kimball. 
i 9 Q. What improvements were put upon the track last sum- 
\ mer ? 
e 
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596 A. It was gravelled almost entirely along all the road. 
10 Q. What else was done? 
A. New ties, new bridges, culverts, and cattle gaurds were put in. 


Question by the Master: 


11 Q. New ties put in the entire length? 
: A. No; a great many new ties were put In. 


Questions by Mr. Harris, continuing: 


12Q. Any new bridges ? 
A. Well, some new bridges. 
13.Q. Tell me whether or not they tore out bridges and placed in 
new ones ? 
A. Yes, sir. 
14 Q. Well, what about cattle gaurds? 
é - Quite a number of cattle gaurds were put in. 
15 Q. What about fencing the line? 

A. Well, there is—I could not say how much fencing th rere has 
been put in; I think the line is almost entirely now fenced from 
ee Mt. Air to Rob Roy—must be about fifty miles. 

: 16 Q. Now, you say it is in good condition; what condition is it 
in compared with the “ Big 4” railroad that runs from here to Chi- 
cago? 

A. My judgment is it is in better condition than the “ Big 4°— 
better ballasted and better track—with the exception of about eight 
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to ten miles between Fowler station and Goodland, that has not been 
ballasted with gravel. 
597 Q. 17. But ballasted witb dirt ? 
A. Ballasted with dirt. 
18 Q. This gravel was, you say, put on by Mr. Kimbal mostly 
last summer ? . 


A. Yes, sir. 
19 Q. Tell me how it was put on. ; 
A. When it was just commenced there was no regular gravel trains; z 


there were two freight trains or combination trains—mixed trains, as 
they called it—running each way, one a day each way,and those trains 
hauled gravel I would say for over a month before there was any 
regular gravel train puton; they hauled in going north; they took from ’ 
fifteen to twenty or twenty-two cars of gravel, and our trains were 
held while the gravel was being unloaded by the section men. That | 
was done for awhile that the trains were held awhile, and after Fi 
that the gravel was left on the main track, and the section men un- 
loaded it by the time we got back the next morning. The south- 
bound trains they would take from the gravel pits from six to | 
twelve cars going south. It was run that way for a month or six i 
weeks perhaps, and then they got on two gravel trains, and they 
still hauled gravel with the regular trains, and also the gravel 
trains. Some days they would only get out one train-load 
598 of gravel for each engine, and sometimes they would get out 
more than one. It seemed to me they each ought to — 
hauled at least three train-loads a day per engine, each one of them. 
20 Q. How long since that they quit graveling ? 
A. It is, I think, some time in September that they quit—latter 
part of Septem ber. , 
21 Q. Since that time what time would the trains leave Yeddo @ 
in the morning, and what time would they get to Fair Oaks? 4 
| A. Our leaving time was 6.30 a. m., and we generally left on : 
i= time, and our arriving time at Fair Oaks was 4.30; I believe that 
7 is the way it has been all summer; I am not sure; it may have been 
varied a few minutes. Thev generally make connection with the | 
ie New Albany train going to Chicago at Fair Oaks, which arrived : 
if there about five o'clock, or a few minutes before five. 
| 22 Q. How could you manage to put m so much time on a 
seventy-mile road ? 
A. We seemed to do it. 


ro ees J Ons 


: ‘Question by the Master: 
} | 23 Q. What was the entire distance ? 
ig A. Seventy-six miles. | 
: Questions by Mr. Harris, continuing: 

24Q. Then what time would you leave Fair Oaks to go to 
Yeddo? a3 

A. We left Fair Oaks at 10.27 a. m.: we were due at Yeddo 

599 at 6.55 p. m.; that has been our arriving time at Yeddo, I 
believe, all summer—.55. 
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25 Q. What about making time? 

A. We sometimes would get there on time, but very seldom—gen- 
erally from 8 o'clock tol and 2a. m. the next morning; very seldom 
that we got there on time. | 

26 Q. How is it now? 

A. Well, it is not much better now—very little. 

27 Q. Tell me whether or not passenger agents are kept at most of 
the stations along the road. 

A. At most of the stations; yes, sir. 

28 Q. What provision has been made by Kimball to accom-odate 
the passengers along the line? 

A. Well, there has not been any to speak of; no provision for it 
to amount to anything. 

239 Q. What provision was there made for riding on the cars? 

A. We had a combination car—baggage, mail, and express—at 
one end express, mail in the middle, and the other end was set apart 
for passengers. 

30 Q. Any seats in the passenger departinent ? 

A. There were some chairs in the passenger department; in the 
forepart of summer they had some seats taken out of a car; they 

were taken out of a coach. 7 
600 31 Q. Where was that coach ? 
A. Standing on the side track. 

32 Q. Where? 

A. At Attica most of the time. 

32 Q. The place in which the passengers rode was there any win- 
dows to see out? 

A. I think four small lights in the side door and a glass in the 
end door. There was no way to ventilate’ the car in the summer. 
It would almost roast a person in the summer; no way to see out 
only as they got around those doors. 

34 Q. Can sit down and look out, like in a jail? 

A. Yes, sir. 

35 Q. Now, what accom-odation was there made for accom-odating 
ladies as is usually made? 

A. We had. Kimbal cut offa small corner of my part of the car— 
it is about three by four—and fixed a sink in it that was used by 
trainmen and passengers of all kinds for the same purposes. 

36 Q. What was the feeling of the public along the line of the 
road towards the road for this method of accom-odating the public? 

A. The feeling of the public along the road was generally that 
Mr. Kimbal did not care whether he done passenger business and 

did not want to do any passenger business. 
601 37 Q. What, ifanything, have you heard Mr. Kimbal say on 
that subject? 

A. I heard him say in a conversation—I do not recollect who it 
was [with], but it was with some parties—he did not want any pas- 
senger business; he did not care whether passengers got on his trains 
or not. 

38 Q. What kind of a country is it through which this road rans? 
A. Good country all the way of it; there is no better in Indi- 
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ana, with the exception of along the brakes of the Wabash and after 
you strike the Kankakee marsh. It is in a very good country ; it 
is a well settled country five miles south of Fair Oaks. 

39 Q. Well improved ? 

A. Well improved. 

40 Q. I want to ask you about the freight department a little. 
What do you know as to whether Kimbal has made any effort to 
secure and do frieght business for the accomo-dation of the public 
along the line? 

A. Well, [don’t know anything personally, only what [have heard. 

41 Q. Well, what have you heard ? 

A. Well, I have heard—I know what the general feeling is. 

42 Q. What is the general feeling ? 

A. The general feeling is he made no effort and did not want 

frieght business. That is the general feeling. That I 
602 know. Mr. Worden, who has been connected with this road 

before it was built—before it was finished—a live, energetic 
man, and would work up business if anybody could or would—Mr. 
Kimbal sent him out to work up frieght business for the road, which 
he did, and as soon as he worked up some business for the road 
Mr. Kimbal immediately discharged him, which looked very much 
like, to the people along the road, that he did not want business. 

43 Q. Since he has been discharged has business kept up as good 
as it was before? 

A. No, sir; it has not. 

44 Q. I wish you would tell the master, if you can, when you 
made delays and how you would put in the time in going either 
direction ? 

A. Well, I will tell von; it looked to me like Mr. Kimbal wanted 
to make a show of a ear record, of handling a good many cars. 
From what I would notice they would change the cars from one end 
of the side track to the other and take them down the road two or 
three or four stations, and they would stay there two or three days, 
and then we would likely get the same cars and put them in again 
into some other station. [ am not mistaken about that, because that 
is the fact. They just stopped along the railroad and shifted the 

cars from one of the side tracks to the other sometimes. That 
603 is all I could say of it. Thatis what the conductors would 
say about it also. 

45 Q. Well, what did the conductors say about it when they 
were doing the work ? : 

A. Well, they said to me just what I have repeated; that it was 
their object to make a car record. Of course they would have to 
report all cars handled. 

46 Q. The conductors have told you that, have they? 

A. Yes, 3jr. 

47 Q. What have the conductors told you about the passenger 
business ? 

A. Well, I don’t know whether I understand you. Do vou mean 
on those mixed trains alone ? : 
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48 Q. At any time what they said while they were engaged in 
running the train? 

A. They told me they were doing no passenger business to amount 
to anything. 

49 Q. Did they say anything why they were not? 

A. They said passengers would not ride on the trains without 
they were compelled to,and I have heard passengers say they would 
goa hundred miles around before they would ride on the road again ; 
that is simply the fact. Let me explain: In running into Attica 
we frequently had passengers for Attica, and instead of running 
down to the depot they would stop the coach back on the Wabash 

bridge, and it would remain standing there from 20 to forty 
604 minutes, which would make the passengers very indignant, 

and also the same thing would happen at Veedersburgh and 
nearly always at Yeddo. At Yeddo there was what we call a coal 
switch, a half a mile from the town of Yeddo, where the trains 
always stopped to do switching and making up the train for the 
next morning before pulling down for the depot. 

0) Q. What attention has Mr. Kimbal given to the business of 
the road by being on the road within the last four or five months, 
to your knowledge? 

A. In the last three months he has given it very little attention— 
personal attention, I mean. 

91 Q. Do vou know where he has been engaged ? 

A. Well, he has been engaged, I think, on the southern extension 
constructing a new road, and been in Chicago some and been in 
Grand Rapids, Mich. 

02 Q. What speed do you run while the train is moving over the 
road? 

A. The order is that we shan’t run more than a mile in four min- 
utes, which would make fifteen miles an hour. 

dd Q. That is the limit? 

A. Yes, sir. 

o4 Q. Well, how fast do you run? 

A. Well, I expect sometimes we run a little faster than that. 

5D Q. As your trains go along do you run pretty well according 

to vour schedule time? 
605 A. Weare generally behind; generally speaking, we are 
behind. 

56 Q. Any regularity in your being behind or does it vary? 

A. It varies from one day to another. Last night a week ago we 
got to Yeddo at eleven o'clock, and last Friday night we got there 
tifteen minutes ahead of time; due there at 6.55 and got there at 
6.40; but we are nearly always behind time; only once in a greut 
while we get there on time; but we generally get to Fair Oaks on 
time. We have failed a few times, of course, to make the connection. 
They have to meet by Lochiel—that is, when the two trains met, 
and we generally have to wait then for the othertrain. It has only 
been the last month or so that they would run the train by there ; 
we have been kept a few hours there. 

o7 Q. Any telegraph line there? 
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A. Telegraph line, but no telegraph station right there. It is 
about three miles to the nearest telegraph station on one side and 
about two miles on the other. 
58 Q. Any depot there? 
A. No, sir. 


Question by the MASTER: 


59 Q. No depot at the meeting-place ? 
A. No, sir. 


Questions by Mr. Harris, continuing : 


60 Q. Could you have passed at any of the other points ? 
606 A. Yes, sir; I have known them to hold us there for the 
gravel train three hours, and the gravel train could have gone 
to the gravel pit and loaded the train and been out of the way. And 
then they made our train a kind of a second-grade train, as we would 
have to keep out of the way of gravel trains. 

61 Q. All summer? 

A. Not ail summer. 

62 Q. For how long? . 

A. I do not know; well, I could not say how long. 

63 Q. Gravel trains had the right of way ? 

A. Yes, sir. 

64 Q. That was when they were hauling gravel on the road ? 

A. That was when they were hauling gravel over the road south 
to Yeddo. They held us at the gravel pit two hours, and when we 
got to Veedersburgh they held us there about that same length of 
time. And then going up in the morning we could not pass Vee- 
dersburgh until, I think it was, about thirty minutes after our time 
for leaving there; 7.20 was our time for leaving there, and we dare 
not leave there until about 7.50 that way. 

65 Q. What was the reason of that order ? 

A. I du not know; on account of the gravel train. 

66 Q. Tell me whether or not there has been a good deal 
607 of stuff hauled from Fair Oaks to the south division ? 
A. Yes, sir; all the stuff—ties, iron, and everything. 

67 Q. Outside from that, what other business has been done over 
the road? 

A. They did right smart of business in stock for awhile, but that 
is about played out, as I understand it has gone to other roads. 
They are doing some business now in grain—bhauling corn. 

68 Q. At how many stations along the line have they maintained 
telegraph operators ? 

A. Well, there is one at Fair Oaks, one at Mt. Avr, one at Fors- 
man, one at Goodland, one at Wadena, one at Wyndham at the 
crossing of the “ Big 4,” one at Pine Village, one at Oxford, one at 
Attica, and they had one at Kickapoo; that is where the gravel pits 
was ; then there is one at Veedersburgh and one at Yeddo. 

69 Q. From your acquaintance with the country, the population 
along the line and the like, would this railroad be able to do a good 
passenger business if the accom-odation were given to the public ? 
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A. I think so. Well, I don’t know anything, only what the con- 
ductors told me the way they had been running before, and they said 
they were doing a good paying business, and Mr. Warden said they 
had plenty of money when they were running passenger trains— 
made plenty of money. 

70 Q. What was Mr. Warden’s position ? 
608 A. He was, I think, an auditor and general freight agent ; 
something of that kind. 


Cross-examination by Hon. R. B. F. Pierce: 


Mr. Pierce: I object to all evidence in regard to the manage- 
ment and operation of the road for the reason that it.is not covered, 
I think, by the order of the court. 


Questions by Hon. R. B. F. Prerce: 


71 Q. How long have you been on that road, Mr. Rvnearson ? 

-r I was transferred to that road on the first day of August, 
1884. 

72 Q. How long had the road béen in operation at that time? 

A. I du not know; I could not tell you. It had not been in oper- 
ation clear through more than six months, I do not think; I think 
they made the connection with Attica in February, 1884, I think. 
That is my recollection. 

e Q. How did the trains run when you first came onto the 
road ? | 

A. When I first went on the road they were running two pas- 
senger trains each way a day, and running a ay train each way 
a day; four passenger trains over the road each day. 

74 Q. How Jong did that continue? 

A. Very short time; there then was only one passenger train 

each way a day. 
609 75 Q. Under whose management was that? 
A. Under Mr. Crawford’s management. 

76 Q. Was Mr. Warden on the road at that iime’ 

A. Yes, sir. 

77 Q. Well, after the one passenger ttain was taken off, how did 
the train- run then? 

A. They run leaving Fair Oaks in the evening, I think, about 
five o’clock, and we arrived at Yeddo at about ten o'clock, and. 
left Yeddo the next morning, I think, between 4 and 5 o’clock— 
I don't recollect the exact time—and arrived at Fair Oaks some- 
where about eight o’clock in the morning. 

78 Q. The train, then, was run for the benefit of through travel 
to Chicago, was it? 

A. That was the intention, I believe. 

79 Q. Do you know what sort of a business they had under that 
arrangement? 

A. I could not say, only what the conductors told me. 

_ 80Q. You don’t know, then, anything about the passenger earn- 
Ings on those trains? 
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A. Ob, no; I could not say anything about that; that is, person- 

ally, I do not know. 

$1 Q. Don’t you know, Mr. Rynearson, that the passenger busi- 
ness on that road has always been very light? 

A. Well, it was; there was no big money in it, I don’t suppose. 

52 Q. Don’t you suppose that the passenger business has been, 
from the beginning—that the passenger business has been very 

light? 
610 A. Well, no; that it has been very light; I do not know 
that 1 could say that. 

$3 Q. Is not the business generally of a local character, and are 
tlrere not verv few passengers trom Yeddo to Fair Oaks, or from 
fair Oaks to Yeddo, or from Yeddo to Chicago ? 

A. Well, I don’t suppose there was. The passenger travel was 
generally local, although there were some few passengers to Chicago. 

S4.Q. From what places ? 

A. From Veedersburgh and Attica and Goodland, and quite : 
sprinkling of passengers between those points. 

S85 Q. That is, between the local points ? 

A. Yes; I mean from those points to Chicago. 

86 Q. But you have not any idea what that business amounted to ? 

A. Not personally ; no, sir. 

ST Q. 1 am asking personally ? 

A. No, sir. 

SS Q. Your business was in the mail car and you did not have 
very good opportunities for keeping track, and in fact did not pay 
special attention to the passenger business ? 

A. On that passenger-run I did not, because I did not have time. 
We were generally kept pretty busy in the mail and I know noth- 
ing about the passenger business scareely, only by hearsay. 

SY Q. Don’t you know, from what you heard on the road, 
O11 that one of the passenger trains was taken off because the 
travel Was light? 7 

A. [de net; no. Tdid not understand that. My impression was 
all the time that—well, I could not sav that | heard it, but I think 
| did, and that has been my impression—it was because they hadn't 
[he ehyihes to rum it. 

40 @. Because what ” 

A. They hadn't the engines to run it. That was my impression. 

1) Q. Do you say that vou have heard Mr. Kimball sav that he 
did not care whether any passengers got on his train or not ? 

A. Yes, Sir. 

42 Q. When did vou hear lim say that, and in whose presence ” 

A. Well, | could net sav when it was. He was not talking to 
nie. L heard him make that remark. | am not sure that it was to 
Mr. Dwiggins. [am not sure that it was in Mr. Dwiggins’ pres- 
ence. 

"3 Q. You say it was where ? 

A. IL could not say. 

‘4 Q. Have vou any idea where ” 

A. No; I could not say. 
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95 Q. Repeat all the conversation—all that you heard. 
A. Oh, I could not do it. That is acommon thing. I could not 
rer_ember talking about the passenger run—about that, ete. 
612 96 Q. When was it? 
A. Some time during the summer—early part of summer 
or spring; perhaps early part of summer. 
97 Q. Mr. Rynearson, what do you know, if anything, about Mr. 
Kimbal’s efforts to get freight onto the road and haul it? 
A. Just as I said; not personally. 
98 Q. You know nothing about it at all? 
A. Ncthing personally; only what I was told. 
99 Q. Don’t you know that Mr. Kimbal made special effort to 
get freight onto that road ? 
A. No, sir. 
100 Q. Don’t you know that he fixed up stock-pens at various 
places and sent out a man to work up stock trade? 
A. Yes, sir; I stated that in my direct examination; that I say. 
101 Q. That is the fact, then ? 
A. Yes, sir. 
102 Q. Did you ever hear of anybody offering any freight on 
that road that was not carried ? 
A. No, sir. 
103 Q. All the freight that was offered was carried ” 
A. I do not know anything about it; it was all carried, as far as 
[ know, personally. But what I was going to say, Swan, of Wadena, 
said that there was a lot of freight then that he could have got if he 
had tried for it. 
613 104 Q. That who could have got? 
A. Mr. Kimball. 
105 Q. What kind of freight was it? 
A. I don’t know. 
106 Q. When did you hear Mr. Swan say that? 
A. I do not recollect. 
107 Q. He didn’t say what kind of freight it was ? 
A. No; I did not ask him. 
108 Q. You didn’t hear him say? 
A. No, sir. 
109 Q. Do you know, as a matter of your own knowledge, why 
Mr. Warden left the Chicago and Great Southern railway ? 
A. Nothing; only what he told me. 
110 Q. What he told voun—what Mr. Warden told you? 
A. Yes, str. 
111 Q. What do vou mean by saying they tried to make a show 
by shifting the cars on the road ? 
A. I don’t hardly know ; only that is what they told me; I hardly 
know what it means myself. 
112 Q. You don’t know what you meant? 
A. No, sir. 
113 Q. Now, take any conductor and tell the master what he said 
about it; can you name any conductor? 
A. Carnahan is one. 
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114 Q. Take Mr. Carnahan. Is he still on the road ? 
614 A. No, sir; he is not on the road. A 
115 [Q]. Where is he now ? 
A. On the Wabash now. 
116 Q. When did he leave the Chicago and Great Southern ? 
A. I could not say just when—about four months ago. 
117 Q. Do you know why he left the Chicago and Great South- 
ern? 
A. Well, he was discharged, I believe. 
118 Q. State what Carnahan said to you about it. 
A. That they were trying to make a car record. 
119 Q. He said they were trying to make a car record; was that 
all he said about it ? 
A. That is what he said. 
120 Q. You don’t know what he meant by that expression ? 
A. No, I do not; I could not say positively what he meant. 
121 Q. Mr. Carnahan simply said they were trying to make a car 
record ? 
A. Yes, sir. 
122 Q. What other conductor talked to you about it ? 
A. I think all of them talked to me about it. 
123 Q. Name another one. 
A. Most all of them on the road. 
124 Q. Name another one. 
A. Mr. Parsons is another one. 
615 i125 Q. Is he on the road now ? 
A. No; he is at Washington, in this State, or at Vin- 
cennes. 
126 Q. How long has he been gone? 
A. About two weeks. 
127 Q. Do you know why he left ? 
A. He was discharged, I believe. 
128 Q. Who else talked to you about it? 
A. Well, I could not say. 
129 Q. Is there any conductor on the road that ever talked to 
you about it? 
A. I do not know that there is. 
130 Q. You think not, do vou? 
A. I do not know. 
131 Q. You think, Mr. Rynearson, that this train on which you 
are a mail agent, spends too much time on the road ? Z 
A. 1 certainly think that. 
132 Q. It would suit you a good deal better if they run over the 
road quicker? pee 
A. Yes, sir; of course it would. | 
133 Q. But you are not able to say whether it is a wiser thing for 
the management to run those trains over as regular passenger trains 
or not? 
A. No; I could not say. I think it would; that is my opinion. 
134 Q. That is your guess about it, without knowing anything 
about the road ? 
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A. Yes, sir. 
135 Q. You don’t know anything about it? 
A. No, sir; I do not know that I do. 


616 136 Q. You say that road runs through a_ first-class 


country ? 

A. Generally pretty well settled. 

137'Q. How many good towns are there on that line? 

A. Good country, although there are not very many good towns. 

138 Q. How many? 

A. Goodland is a very good town. 

139 Q. What is the size of it ? 

A. Eight or nine hundred. 

140 Q. Little country town, and it is not a county seat ? 

A. No, sir; it is not. 7 

141 Q. What else? 

A. Oxford. 

142 Q. What is the size of Oxford ? 

A. About eight or nine hundred. 

143 Q. Country town, and not a.county seat? 

A. Yes, sir. | 

144 Q. What else ? 

A. Attica; that is the best town on the road. 

145 Q. That is the only good town on the road? 

A. Yes, sir. 

146 Q. Any other towns of any account? 

A. Veedersburgh and Yeddo. | : 

147 Q. So there really is but one good town on the road ? 

A. That is all. 3 

148 Q. Well, Mr. Rynearson, if a larger number of trains were 

run on that road—passenger trains—it would probably in- 

617 crease the travel very much, would it ? 

| A. I certainly think it would. 

149 Q. Enough to pay for the trains? 

A. Yes, sir. , 

150 Q. That is your judgment, sitting in the tnail car, that they 
ought to put on more passenger trains ° eee 

— might sway my judgment a little, but I would think it 
would. : 

151 Q. Where would they likely increase their travel very much 


by putting on additional trains? 


A. Well, they would get a good deal of Chicago travel. 

152 Q. Where? . 

A. From Attica and Veedersburg. | 

153 Q. Have you any idea of how many tickets are sold from 
Attica and Veedersburg to Chicago? ee 

A. No; I do not know, only what I have heard talked to me. 

154 Q. Once in awhile? 

A. I do not know how often. 

155 Q. How many people do you think there are in that town 
that would go to Chicago? 
A. There might be a number of merchants. 
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156 Q. Do you mean to say that it would pay to put on extra 
passenger trains for those merchants ? 

A. No, sir; not only for them. 

157 Q. That is all the Chicago travel there is. 

A. No, of course. 
615 158 [Q.] Where is there any other? 
A. Picking it up along the line. 

159 Q. Where along the line? 

A. Farmers. 

160 Q. How often would they go? 

A. Quite frequently—two or three times a year. 

161 Q. Do you think there are enough farmers to pay for putting 
on another train? 

A. That in connection with other business. 

162 Q. In connection with other business—what business ? 

A. Local business; I know parties that have gone afoot part of 
the time between stations. 

163 Q. Do you know a single case where persons have gone 
afoot ? 

A. I do, from Foreman to Goodland, a distance of six miles. 

164 Q. Will you name one man that has ever walked from Fore- 
man to Goodland ? 

A. No, I could not. 

165 Q. You have heard that talked about in a joking sort of a 
way? 

A. No, they meant what they said. 

166 Q. Now, the fact about it is, Mr. Rynearson, that vou don’t 
know anything at all about the actual earnings of that road from 
the Ist of August, 1884, up to the present time, and vou don’t know 
whether it was a wise: policy to take off that passenger train, and, 
even afterwards, to make the other passenger train a mixed train? 

A. I could not say anything about it. 
619 167 Q. So you have not been testifving from actual knowl- 
edge of the business of the road ? 

A. That 1s what I said. 

168 Q. So that, after all, your judgment about the present arrange- 
ment not being based upon any actual information, you would rot 
take much stock in it yourself, would you? 

A. Ido not know that I would. 1 know what the feeling of the 
people is. | 

169 Q. Mr. Rynearson, you have said that you don’t know any- 
thing about the earnings of the passenger trains from that time, 
from the Ist of August down to the present time; I will ask vou if 
you want it understood that you are giving an opinion here that 
ought to carry any weight? : 

A. No, I do not know. 

: 170 Q. You don’t think vour opinion ought to have much — 
ere? 

A. Ido not. No. I do not think it ought, perhaps. 
171Q. The present policy may be a wise one for all you know? 
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A. Perhaps the present policy may be a wise one, with the one 
train a day each way. | 
172 Q. You say that you usually got into Fair Oaks on time and 
usually got into Yeddo on time? 
620 A. Oh, no; I never said that. It is not so at Yeddo. 
173 Q. It is important to get into Fair Oaks on time ? 
A. Yes, sir. 
. 174 Q. And they are usually on time in getting at Fair Oaks? 
| A. Yes, sir. 
175 Q. It is not important to get into Yeddo on time? 
A. No, sir. 
176 Q. How much late do they — into Yeddo? 
A. I have known them to not get there till one or two o’clock. 
177 Q. That was an extraurdinary time ? 
A. Yes, sir. 
178 Q. What is the usual time ? 
A. Eight or nine o’clock. 
179 Q. When they are due, then, at what time ? 
A. 6:55 o'clock. 
180 Q. ‘Where do you loose tirat time, above Attica or below ? 
A. Sometimes one place and sometimes another. Sometimes at 
the meeting point. 
181 Q. Mr. Rynearson, you lay over at Fair Oaks and Yeddo? 
A. Yes, sir. 
rege And don’t lay over in Attica ? 
A. No. 
183 Q. The offices of the company are at Attica ? 
A. Yes, sir. 
621 184 Q. You ever go up in town there ? 
A. Oh, yes; [ could go up in town when we got there in 
—_ I always go up town going north, because I get my dinner 
there. 
185 Q. So that you are busy then taking your dinner ? 
A. Yes, sir; we get our pay at the post office in Attica. 
186 Q. Once a month? 
A. Yes, sir. 
1863 Q. Mr. Kimbal may be in his office at Attica all the time 
for all you know ? 
A. I have never been in his office—not in the general office. 
187 Q. You don’t know how much time Mr. Kimbal spends 
there ? 
? A. No; personally I do not; all I know. is what I understood. 
; 188 Q. You have understood that during the last three months 
: he has not been about Attica mach, but that he has been at Chicago 
~ bw and on the extension ? 
A. Yes, sir; and at Grand Rapids, Mich. 
189 Q. You have not any personal knowledge of the whereabouts 
of Mr. Kimball, have you? 
A. No; I have not. 
190 Q. And you don’t know anything about it? 
A. Nothing only hearsay ; that is what I understood. 
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191 Q. Have you seen Mr. Kimbal on the road? 
[A.] 
622 In the Circuit Court of the United States, District of Indiana. 


Henry H. Porter et al. 


ry: 1 “? By ‘ ¢ r No. 7932. 
[HE CHICAGO AND GREAT SOUTHERN RAILWAY nd 
et al. 


In the Matter of the Intervening Petition of Jonn Hack. 


Evidence taken in the above-entitled cause on the intervening peti- 
tion of John Hack before Hon. W. P. Fishback, master in chan- 
cery of this court, on the 28th day of January and the 4th day of 
February, 1886. 


Ap-earances: For the petitioner, Mess. Harris and Calkins; for 
the receiver, R. b. F. Peirce, Esq. 


623 JoHN Hack, intervening petitioner, being first duly sworn, 
testifies as follows: 


Direct — by A.C. Harris, Esq.: 


1[Q.] 

A. Mv name is John Hack, and I reside at Lowell, Lake county, 
Ind. 

1} Q. Are vou acquainted with the Chicago and Great Southern 
Railroad Co.—I mean its property ? 

A. I ought to be. 

2 Q. How long have you known the property ? 

A. I commenced work there in 1582. 

3 Q. And vou have been acquainted with it since that time? 

A. Yes, sir. 

3} QQ. What condition was that property in when you began vour 
suit in Jaspar countv—the right, road-bed, bridges, ete. ? 

A. I done the grading. 

4Q. What condition was it in: was the road completed at that 
time”? 

A. Yes, sir; it was completed. 

59 Q. What condition was it in? 

A. It was in a fair condition to do all the business that was done 
on the road. 

6 Q. Has there been anv work done on it since ? 

A. Yes, sir; considerable work there: it has been nearly all 
graveled, and the bridges have been rebuilt and some fences built. 

7 @. Ifthere are any bridges on the road that are not in good 

condition, which ones are they ” 
H24 A. There is one trestle at Miladi (7?) that I do not think is 
safe. They put on a new top, but the uprights are made out 

of all kinds of timber—red oak. hie kory, sycamore, and anything 
that I could buy. I bought the timber. He said he just wanted it 
put up temporar-y, for the time being. | 
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8 Q. Which way is that from Attica? 
A. North, between three and four miles. 

9 Q. How high is that trestle? 

A. It is seventeen by twenty-seven feet high. 

10 Q. How long is it? 

A. I should think it was about 1,200 or 1,300 feet long. 

11 Q. You say the road has been graveled by the receiver? 

A. Yes, sir. 

12 Q. What is the physical condition of the property as made by 
the receiver, with the exception of this bridge, as compared with 
other railroads in the West? 

A. I think it is as good a road as there is in the State of Indiana. 

13 Q. Was there any part of it graveled when the receiver took 
possession ? 

A. No; I do not think there was, only some little patches to keep 
the track in shape. 

14 Q. Besides graveling, and rebuilding the bridges and putting 
up fences, has he pnt any other improvements on the property that 

you know of? 
625 A. Not that I know of He has put in a turn-table and 
machine-shops at Attica. He has a little machine-shop there, 
and they do most of their own repairs; and they have a three-stall 
engine-house. 

15 Q. Have you done any work for the receiver, Kimball ? 

A. Ihave. I done some stone-work where the Great Southern 
runs under the Wabash: road. 

16 Q. When did you do it? 

A. In October, November, December, and part in January. 

17 Q. What is the balance due you for your work there? 

A. Something over $2,000.00. | 

18 Q. Have you been paid? 

A. Partly. 

19 Q. How much has he paid vou? 

A. He paid me some, but he won't pay me the balance he owes 
me. 

20 Q. What reason did he give you for not paying you ? 

A. The last time I spoke to him about it was in Attica. I saw 
him on the street and asked him if he could settle up with me, se 
I could get away the next morning; that [ was sick and wanted to get 
home; and he says: “I won't pay you a datnmed cent till I know 
who is on top; and then walked across the street to the house where 

he was stopping; and that was the last I got to say to him, 
626 21 Q. He said he“ would not pay you a dammed cent until 
he knew who was on top ?” 

A. Yes, sir. 

22 Q. How much was the company owing to vou at the time you 
brought your suit in Jasper county—how much does it owe you on 
your old account? 

A. Over three thousand dollars. | 

23 Q. While you were working on the road did you become suffi- 
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ciently acquainted with the operation of it so as to know how the 
trains have been run by the receiver? 

A. I have been up and down and over the road.a good many 
times. 

24. How are trains run by the receiver ? 

A. They run a little less than ten miles an hour. 

25 Q. How many trains does he move each way a day ? 

A. One each way, and twice a week he runs a stock train. 

26 (Q. He starts one train towards the north, and that comes back 
the next day, and he starts one train from the south,and that comes 
back the next day? 

A. Yes, sir. 

27 (. Is it a passenger train or a mixed train? 

A. [t is a mixed train. 

28 (). What speed would be safe, excepting this trestle you speak 
about, to move a train over that road? 

A. You could move a train over that road as fast as any of 
the roads in the West. 

29. What kind of a passenger coach does he run? 

A. He has got a baggage car partitioned off into a mail car, ex- 
press and baggage, and at the end of it he has got a few chairs—just 
common chairs. 

30 (2. Chairs like you are sitting in? 

A. No; thev are not as good as these. 

31 (. Is that the sort of passenger coach that he produces ? 

A. Yes, sir. 

$2. How many chairs does he furnish ? 

A. L should say maybe he has got 14 or 15 chairs. 

33. Have you been down on this road as far as Yeddo ? 

A. Yes, sir. 

o4(. From Yeddo to Fair Oaks what is the character of the 
country for fertility, and the character of the farms for productive- 
hess, on each side of the line? 

A. [tis a nice country—splendid country. 

jo (. Is it a populous country—thickly settled ? 

A. All excepting a little piece at the north end from Fair Oaks 
south, probably four and a half miles; that i ain't settled very much. 
Mr. Kent has got a large tract of land there,and he has got it fenced 
Wi for pasture, but south of that it is thickly settled. 

36Q. Do you Know how many stations there are along the 

line? 
G2S A. Fair Oaks, Mt. Avr, Julian, Goodland, Wadena, Lochiel, 
Wyndham, Oxford, Pine Village, Winthrop, Kickapoo, At- 
tica, and the other stations I ain't so familiar with. 

376 Q. Stone Blut® and Veedersburgh ? 

A. Yes, sir. | 

35 @. You do net know how many stations there are between 
Attica and Veedersburgh : 

A. T do not know exactly how many there are. 

34 Q. What kind of a passenger business was done when you were 
riding on the car? Was there many passengers riding ? 
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A. Not a great many passengers. There would have been a great 
many more if the road had been run as it ought to have been. 

40 Q. Do you know hetlien he maintained ticket agents at all 
stations or not? 

A. I think he did. 

41 Q. And the only passenger train is the one that you have de- 
scribed ? 

A. That is all. 

42 Q. Was there anv smoking on that car when you were on 
there ? | 

A. Well, it is owing to whether — are any ladies on or not. [f 
there are ladies on they go in the other end—in the baggage part. 

43 Q. You say he run a mixed train. What kind of stuff was 
being hauled ? 

A. He was hauling grain and everything that would be natur- 

ally picked up along the line. 
629 44. Do you know, of your own knowledge, whether or 
not he has made any efforts since he has been receiver to 
accom-odate the demands of the farmers and people along at its 
stations, and to furnish them the cars to ship their stock in” 

A. [think he has. He has built cattle-vards and such like, and 
fixed those up in good or He is building one now at Wynd- 
— where they cross the C., F., St. L. and P. 

45 &. At what cost? 

A. [do not know. I have no idea—thevy are pretty fair size: 
and [think he built that one at Pine Village. [ do not know 
whether he is building any more or not. [ have heard passengers 
suv a good deal on the road they would never travel there again if 
they could get around it, because they did not like the way it was 
managed along on the road, running from haif- past ten to after four 
to get to Attica, 56 miles from Fair Oaks. 

46 (). Has he given vou an estimate for his last work that you 
did there? 

A. He has given me estimates. He has given me estimates every 
month—that is, he retained 15 per cent. and kept back $500.00 on 
the last two payments, besides he did not give me no satisfaction in 
regard to it. 


(The witness produced 4 estimates which had been fur- 
650) nished him by the receiver, which were introduced in evi- 

dence by the petitioner and are hereta — made a part 
hereof, and marked Exhibits “ Haek, 1, 2, 3, 4.” 


47 Q. Where did vou see Mr. Kimball ? 

A. At Attica, Indiana. 

48 Q. Is that where he keeps his headquarters ” 

A. When he is there. He is not there very much. [ staid there 
three or four days to see him. 

49 Q. When was it you had this conversation with him when he 
came up and abruptly said he would not pay you a“ damned cent *” 

A. On the street—that is, we were near his office, and | asked 
him if he could settle with me so I could go home in the morning ; 
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that I was sick, and he said, I won’t pay you a dumned cent until 


“TI know who is on top,” and then he walked right along across the 
street to the house where he stopped. 

50 Q. When was it that you had this conversation with Kimball ; 
how long ago? 

A. I think it was about the 14 day of this January. 

51 Q. How did he come there? 

A. He came there on an engine from Veedersburgh, as near as I 
could learn. 

52 Q. He came from the south ? 

A. Yes, sir. : 

53 Q. Do you know whether the engine that he was using was 

-one that belonged to the Great Southern or whether it be- 
631 longs to the other road down at the lower end ? 
A. I do not know. 


Cross-examination by R. B. F. Pierce: 


54 Q. You say they owe you about three thousand dollars on the 
old account? 

A. Yes, sir. 

55 Q. That was for work done before the road went into the hands 
of the receiver? 

A. Yes, sir. 

56 Q. And that is the account that is mentioned in your original 
petition under which the receiver was appointed ? 

A. Yes, sir. 

57 Q. Can you come any nearer than that amount—you say that 
they owe you about $3,000.00—was it more than that amount? 

A. I think it is a little over that. 

58 Q. You think it is over $3,000.00 ” 

A. Yes, sir. 

59 Q. Was not it a little less than that—was not it about 
$2,800.00 ? 

A. Ido not think it was less than that. Thev have an offset 
against me. I claim only about $3,000.00. They owed me near 
$4,000.00.. I shipped some freestone over the road and that cut it 
down. The freight, I think, came to something over $800.00. They 
owe me about $4,000.00 and I owe them about $800.00 and some- 
thing, so I call it about $3,000.00. 

60 Q. You say you have been doing some stone-work 
632 under the crossing of the Wabash road near Attica? 
A. Yes, sir. 

61 Q. How much work have you done out there altogether ? 

A. There are the estimates—it is something over $65,000.00 I 
have been paid probably a little over $4,000.00. 

62 Q. Have you finished the work ? 

A. Yes, sir. 

63 Q. You are sure of that, are you ? 

A. I have finished all I can finish; the Wabash folks had not 
raised the track, and, of course, there are a few stones there to 
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fix yet; our derricks were in the way of the Wabash foll ;, and the 
engineer of the Great Southern told us to take our derric:s away. 
Q. So that you virtually finished your work ? 
A. Yes, sir. . 
65 Q. When did you get through ? 
A. We got through the fore part of January; I think somewhere 
near the 4th or Sth. 
66 Q. You have been done two or three weeks ? 
A. Yes, sir. ; 
67 Q. You never had any trouble about getting your estimates, 
did you? | 
A. I always got the estimates. 
68 Q. The engineer has always furnished you the estimates ? 
A. Yes, sir; but they failed to pay me all; he kept back $500.00 
-on me the month before last, and last month the same, besides 
633 the 15 per cent.; the 15 per cent. is all right; he was to keep 
that back. 
69 Q. Have you had any talk about his keeping back this 
$1,000.00. : 
A. No, sir. ty 
70 Q. You never asked him why that was done? 
A. No, sir. : 
71 Q. You do not know why it was done ? 
A. No, sir. 
72 Q. It was about the 14th of January you met him at Attica 
and asked him to settle up with you ? 
A. Yes, sir; I think I got the last estimate on the 14th of Jan- 
uary. 7 
73 Q. Was that all the conversation you had with him that you 
have detailed in answer to Mr. Harris’s question ? 
A. Yes, sir; I told him I was sick and I wanted to go home, and 
I wanted to know if he could fix it so I could go home the next 
morning, and he said he would not pay mea datnmed cent until 
he knew who was on top. 
74 Q. This fourth estimate is the completion of the work, is it? 
A. It is not the final estimate; I did a little more after that. 
75 Q. The engineer has not given you the final estimate ” 
A. No, sir. 
76 Q. Did you ask him for it? 
A. No, sir. 
77 Q. How much work have you done since the 4th estimate ? 
A. Probably $150.00. 
634 78 Q. Since Mr. Kimball has come in as receiver he has 
changed the running of trains, has he? : 
A. He has changed it some; yes, sir. 
79 Q. Did I not understand you to say that he only run a train 
one way on the road each day ? 
A. That is all. 
80 Q. Does not he run one train each way a day ? 
A. Oh, yes; he runs one train a day each way; he starts one at 
Fair Oaks and one at Yeddo. 
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81 Q. And Mr. Harris asked you if he sent that train back the 
next day ? : 
A. It don’t come back the same day. 
82 Q. A train crosses each way in a day ? 
A. He runs a kind of a train each way. 
83 Q. Have you ever been on the cars when there were not ac- . 
commodations for all the passengers on the cars ? 
A. No, sir; I have not. 
84 Q. They formerly run two trains a day; they run a passenger 
train each way in addition to the mixed train ? 
A. They run a passenger train and I think they made two trips ; 
a day, connecting with the New Albany road. That was before Mr. : 
Kimball came in. : 
85 Q. When was that change made—before or after he came in ? ‘ 
A. After he came in. i 
6395 86 Q. The change from that to the present style—was that 
done by Mr. Kimball? 
A. Yes, sir. 
7 Q. You do not know anything about the earnings of these 
passenger trains when they were run before? } 
A. No, sir. 
88 Q. You do not know anything about the reason that prompted 
| 


him to make those changes? 
A. No, sir; unless it is to keep the road down. 


89 Q. Do you mean to say that that is the reason for it? i 
A. That is the way it looks to me. I do not know anything 
about it. 


90 Q. Did you ever ask Mr. Kimball anything about the reason 
why he made those changes? 

A. No, sir. 

91 Q. You say that Mr. Kimball has been taking some pains to 

. work up the stock trade ? 

A. He has not taken any more pains than then had been taken, 
only he has put in some stock-pens. 

92 Q. And been running stock trains? 

A. They were running before he went in. 

93 Q. Do you know anything about his putting out men espe- 
cially to work up the stock trade? | 

A. No, sir. ; ; 


Re-examination by A. C. Harris, Esq.: 


95 Q. For what had the indebtedness that was existing at the 
time you began your suit in Jasper county accrued and under whose 
employment? 
636 A. Under Crawford. . 
96 Q. And for what kind of work ? 
A. Grading. 
97 Q. Tell me whether or not vou have made out, or any one made 
out for you, a detailed statement, so as to show the balance that was 
due you from the road at the time you began vour suit. 
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A. I think Mr. Stearin did; I gave him the amounts. 
98 Q. Did you have contracts, or was the work measured up? 
A. I had two contracts; I had a sub-contract under Irwin and I 


- had a contract from the chief engineer of the Great Southern. 


99 Q. How much was due from the chief engineer of the Great 
Southern ? 

A. $1,038. 

100 Q. How much was due you on the contract you had under 
Irwin ? 

A. $2,077.00; and then there was $725.00 back on an old con- 
tract in 1882 for the same company. 

101 Q. Were not those three items included in the aggregate of 
that indebtedness? 

A. No; they owe me $725.00; and then they owe me, besides | 
that, board bills—about $290.00, as I can recollect ; I gave Stearin 
the full amount. 

102 Q. Did they owe you anything else than those items? 
637 A. No, sir. 
103 Q. You say there was a set-off for freight ? 

A. Yes, sir. os 

104 Q.. When was that hauled ” 

A. It was hauied in 1884. | 

105 Q. Was it before you brought your suit in Jasper county % 

A. Yes, sir. 

106 Q. Have you got with you the freight bill, or do you recol- 
lect the amount? 

A. The amount is about $870.00, I think, as near as I can 
recollect. : 

107 Q. Did you give that amount to Mr. Steartn, too? 

A. I do not think I did; they have got that in the office ; I gave 
it to Mr. Shumway at the time he was receiver; I gave him the 
freight bills. 


Recross-examination by R. B. F. Perrce, Esq.: 


108 Q. You say the second item, $2,077.00, was due you as a sub- 
contractor under Irwin? 
A. Yes, sir. 
109 Q. Was that due from the railroad company or Irwin? 
A. I guess it would be due from Irwin, really. 
110 Q. And not the railroad company ” 
A. Not direct. 
111 Q. You had no contract with the railroad company for that 
item ? 
A. No, sir. 
638 112 Q. It was with Irwin? 
| A. Yes, sir. 
113 Q. And Irwin was the man that ought to pay you ? 
A. Yes, sir; but Crawford said he would pay me: he said he 
would keep it out from Irwin and see that I was paid. 
114Q. That is to say, that he was going to take the money that 
the company owed Irwin and pay it to you? 
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a a 


A. Yes, sir; but I worked for Crawford for four years, and he 


said he would see that I was paid. 
115 Q. That claim, however, for $2,077.00 is against Irwin? 
A. Yes, sir; but Crawford said he would keep it out of what was 


coming to Irwin and pay me. 


By Mr. Harris: | 


116 Q. Do you know, as a matter of fact, when he settled with 
Irwin, whether or not it was kept out? : 
A. I do not. 


By Mr. PIeERcE: 


117 Q. You do not know that he has ever had any settlement 
with Irwin ? 
A. I know he had a lawsuit. 


And further the witness saith not. 


Counsel for petitioner offered in evidence the contract as made 

between the Chicago and Great Southern Railway Company, 

639 by Geo. C. Kimball, receiver, and John Hack, dated Septem- 

ber 11th, 1885, for abutment of under crossing of Wabash, 

St. Louis and Pacific Railway near Attica, Ind., which contract was 

admitted in evidence and is attached hereto, made a part hereof, 
and marked Exhibit Hack No. 5. 


Estimate No. 1. 


Attica, Inp., Oct. 14th, 1885. 


Monthly estimate of labor ;and] material furnished for construction 
of stone abutments for under crossing of W., St. L. and P. r’y near 
Attica by John Hack under contract of September 11th, 1885, to 
Oct. Ist, 1885: 


Earth excavation, 326 cub. yards @ 14c 
Masonry (concrete), 121,45 cub. yards @ $7.25 


Amount due Oct. 15th, 1885 


Seven hundred and ninety-eight and 23, dollars. 
(Signed) R. AUGST, C. E. 


Paid. 
Exhibit “ Hack No. 1.” 
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| ‘7HE PITTSBURGH BESSEMER STEEL CO., LIMITED, ET AL. 
Copy. 
Estimate No. 2. 


Attica, Inp., November 14th, 1885. 


Monthly estimate of labor and material furnished to November 1st, 
1885, for stone abutments for Wabash under crossing, near Attica, 
Ind., ove John Hack, under contract of September 11th, 1885. 


Quantities and prices. : Amount. | Less 15 we. Balance. 
| - | ~ 
Earth excavation, 326 cub. y’rd-, | | 
OE cnet Sais ones sieman $45 64 $6 85 $88 79 
Earth back filling, 24 cub. y’rd-, e | | 
FO kinks eminianeneckmniun 3 36 50 | 2 86 
Concrete in foundation, 121.1 cub. | 
y'rds, @ 87. oc ec) OO ae | 181 69} 746 28 
Masonry in east abutment, 307.2 | . | a 
eub. y’rds, @ $7.25..---- .----- | 2,227 20 | 334 08 , 1,893 12 
Total to Nov. Ist, 1885 ---..----- $3,154.17 | $473 12 | $2,681 08 
Total to Oct. Ist, 1685 -....-.---. ' 929 82 | 131 70 798 12 
| $1,882 96 


Amount due for Oct., 1885, 5, eighteen hundred and sight -cee and 
tes dollars. 


Copy of October estimate. 
Paid. 


Exhitit Hack No. 2 
R. AUGST, C. E. 
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Copy. 
Estimate No. 3. 


Attica, INp., Dec. 12, 1885. 


3 Monthly estimate of labor and material furnished to December Ist, 
| 1885, for stone abutments for Wabash under crossing, near Attica, 


Ind., by John Hack, under contract of September 11th, 1885. E 
5 os stl wsclscacaslubigbieiiors seer ca : 
Quantities and prices. Amount. Less15 %.| Balance. 
@ Earth excavation, 572 cub. y’rd-, 3 | % 
@ Mew oc $80 OS $12 01, $68 07 
Back filling, 24 cub. y'rd-,@ld4e. 3 36 50 2 86 
Concrete in foundation, 275.2 cub. 
yrd-, @ $7.25 .......... ..- 1,995 20 299 28 1,695 92 
Masonry in walls, 360.9 cub. y'rd-, 
@ 49S 2h ee 2,616 53-392 48 , 2,224 05 


' Total to Dee. Ist, 1885... $4,695 77 $704 27 $3,990 90 
Less previous estimates— 


Mack 798 12) | 
ET ERS esi Ce 2,681 08 


1,309 82 


. | Am’t due Dec. 15th, 1885, thirteen hundred and nine ;53, dollars. 


I certify that the foregoing estimate is correct. 
Paid. 


Exhibit “ Hack No. 3.” 


-R. AUGST, CE. 
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Copy. 
Estimate No. 4. 
Attica, INpb., Jan. 4th, 1886. 
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: } “ Monthly estimate of labor and material furnished to January Ist, 
: 1886, for masonry abutments for Wabash under crossing, near 
A Attica, Ind., by John Hack, under contract of September 11th, 
: Pr OPE Ae a oe TPR Roe a Ve ee RE A Oo Oe Re PSEA ishaniceniecagaeiihiiapeiseanpticidbiiaiiimiiani sunenemenien 
| Quantities and prices. | Amount. Less 15 %. | Balance. 


Earth excavation, 572 cu. y’rds, | | ! 
@ 14c. -....-..------------- $8008 $1201 $68 07 
Earth back filling, 252 cu. y’rds, — | 


OF ING. So tieneedee sane 33 28 5 29. 29 99 
Concrete in foundation, 275.2 cu. | : 
Y POG, (GTB on epee cme — 1,995 20 299 28 1,695 92 
Masonry in walls, 613.95 cu. y’rds, 
OF FESS ow oicddseecesicanncees -* 4451 14 667 67 3,783 47 
TAME sxistewhndininnenwnas $6,561 70 $984 25 $5,577 45 


Lessamountof previousestimates. ......---- .----.---- 3,990 9 


$1,586 55 


Amount due Jan. 15, 1886, fifteen hundred and eighty-six and 


Tov dollars. 
I certify that the foregoing monthly estimate is correct. 
Exhibit “Hack No. 4.” 


) 004.70. 
(Signed) Rk. AUGST, CE. 
a 643 This article of agreement, made this 11th day of Septem- 


ber, one thousand eight hundred and eightv-five, by and be- 
tween The Chicago and Great Southern R’y Co., of the first part, and 
John Hack, of Lowell, county of Lake, and State of Indiana, party 


q : of the second part, witnesseth : 

g That the second party, for and in consideration of covenants and 
4 stipulations and agreements of said party of the first part, as here- 
q inafter mentioned, promises and ayrees to execute, construct, and 


finish in every respect in the most substantial and workmanlike 
manner, and to the satisfaction and acceptance of the chief or assist- 
ant engineer- of the Chicago and Great Southern Railway Company, 
or the said party of the first part, all the work on that part of the 
Chicago and Great Southern Rai way Company at the Wabash un- 
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der crossing on the line of said railway in the State of Indiana, for 
which prices are hereinafter affixed. 

The said party of the second part agrees to commence said work 
in ten days from the date of this instrument, and to prosecute the 
same with such force and means as will in the opinion of said chief 

or ass’t engineers ensure the completion of the same on or be- 
644 fore the first day of December, A. D. 1885, being and com- 

prising all the excavations for the foundations, the concrete 
foundations, masonry, and the back filling to the (3) feet above the 
level of the track of said first party, according to the plainest speci- 
fications now on file in the receiver's office of said first party and to 
the acceptance of the chief engineer [of] the W., St. L. and P. R’y, 
to be subject at all times during the progress of said work to the 
directions of said chief or assistant engineers or party of the first 
part as to the mode of doing the same, and to conform to the rules 
and general specifications hereunto attached and made a part of 
this agreement. Said second party for the consideration aforesaid 
also hereby agrees not to assign or transfer this contract or relet any 
of said work without the written assent of said first party, but shall 
constantly superintend said work in person. ' 

Said second party also agrees not to employ any man, either as 
overseer or laborer, on said work who shall have been dismissed from 
any other work for bad workmanship, intemperance, or disorderly 
conduct, but shall, whenever directed by said chief or assistant 

engineers, dismiss any [and] every person who is disorderly, 
645 intemperate, quarrelsome, unfaithful, or unskillful. 

Said second party also hereby agrees to conform in all respects 
to the directions and instructions of said chief or ass’t engineers, or 
parties of the first part, relative to the said work, end shall progress 
with the same at such time or times, in such manner, and at such 
particular points on the line of said work as said chief or ass’t en- 
gineer- shall direct. | : 

It is mutually agreed between said parties that — all disputes and 
misunderstandings between them in relation to any of the stipula- 
tions contained in this agreement or their performance by either of 
said parties that the said chief engineer shall be, and hereby is, made 
an umpire to decide all matters arising or growing out of this con- 
tract between them. 

It is further mutually agreed between said parties that if the said 
second party shall, in the opinion of the first party, have failed or 
refused to comply with any of the stipulations contained in this 
contract to be performed by said second party said first party shall 
have the right to cancel this contract and declare the same void; 

in which event said second party shall have no claim 
646 whatever on said first party for damages, compensation, 

or percentage retained by said first party, as hereinafter 
stated, either for material or work, but first party shall have a right 
to take possession of and hold said material and work absolutely, 
and shall be absolved as entirely and completely from this contract 
as if the same had never been made. 
It is further mutually agreed and understood thatif said second 
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party shall at any time neglect or refuse to progress with the work 
as fast as in the opinion of the engineer or party of the first part 
(communicated in writing to said second party) may be necessary 
for the completion by the time specified herein, then said first party 
may declare this contract abandoned, and the amvunt which shall 
have been retained at the time out of the monthly estimates which 
have become due at the completion of this contract shall be for- 
feited to said first party, or said first party may at their option 
employ other parties to execute any part of the work and charge 
the cost of the same to the said second party, to be deducted out of 
such retained percentage or out of any payment that shall have 
become due on any former estimates or that may become due on 
any subsequent estimate. 
647 It is further mutually agreed between said parties that said 
first party, whenever in their opinion it may be necessary to 
secure to the laborers employed by said second party their wages, is 
hereby authorized to pay said laborers the amount due them in the 
same manner said second party is to be paid, and their receipts 
shall be deducted from the amount which may be payable to said 
second party. 

It is mutually agreed between said parties that, whenever in the 
opinion of the said first party it may be necessary to stop any or all 
of the work or to diminish the force employed, said first party shall 
have the right to do so and the party of the second part shall have 
no claim for damages, but shall immediately stop the work or di- 
minish the force, as the first party may direct. 

It is further mutually agreed between said parties that whenever 
the quantities or values of any work to be performed under this 
agreement shall be materially increased or diminised by conforming 
to the directions of the said chief or assistant engineer-, such ier ‘ase 
or diminution in the ainount and comparative value of the work 
shall be determined by the chief engineer, and the increase, if any, 

paid to second party, and the diminution, if any, deducted 
648 from the amount to be paid to the said second party under 
this contract. 

It is further mutually agreed between said parties that the party 
of the second part shall, without extra compensation, deposit all ex- 
cavations upon the road in embankments, when embankments are 
needed, provided the extreme haul shall not exeeed — feet, and all 
barrowed material for embankments shall be taken from such places 
as may be directed by the chief or assistant engineers, provided no 
barrowed material shall be hauled a greater distance than — feet. 

It is further mutually agreed between said parties that the party 
of the second part shall not be entitled to any damages occasioned 
by delay in the performance of work by any other contractor ad- 
joining the work herein contracted for. 

It is moreover mutually agreed between said parties that the see- 
ond part- shall deposit all surplus excavations not needed as em- 
bankments in such place or xt as the party of the first part or 
the chief or assistant engineers may direct. ! 

It is further mutually agreed between said parties that the exca- 
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vations for creek beds or ditches, or for changing water- 
649 courses, or for highways shall be deposited as-directed by 

chief or assistant engineers, and such excavations, unless 
placed in embankments, shall be estimated and paid for as excava- 
tions. 

It is mutually agreed and understood by the parties hereto that 
if the nature of the ground along the line of roadway is such as to 
necessitate the hauling of material in excavation a greater distance 
than — feet, the chief or assistant engineer may so order, and said 
second party shall be paid for such amount overhauled in excava- 
tion, and also in embankment the same as if material had been 
wasted from cut and the embankment barrowed. Exhibit Hack 
No. 9. 

It is mutually agreed and understood by the parties hereto that 
all earth embankments shall be measured, estimated, and paid for 
in “embankment,” as shown by quantities in the prism of the road- 
way, and all road-bed earth excavations not deposited in embank- 
ment as herein provided shall be measured and paid for in “ exca- 
vation.” No allowance shall be made for shrinkage of material re- 
moved from excavations and placed in embankment except upon 
very soft ground, where the proper allowance for such shrinkage or 

subsidence shall be determined by the chief engineer. 
650 It is further mutually agreed between said parties that 
when any work under this agreement shall be done by said 
second party at the request of said chief or ass’t engineers, and for 
which no price is specified, said second party shall be entitled to a 
rice In the same proportion as the work for which prices are stipu- 
lated in this contract. 

It is further mutually agreed between said parties that if said sec- 
ond party shall execute any part of said work defectively, and if 
such imperfections shall not be of sufficient — to require, in the 
opinion of said chief or assistant engineers, the taking up and re- 
building of such imperfect part, the said chief engineer shall have 
power, and he is hereby authorized, to make any deduction he may 
think proper from the stipulated price for such work. 

It is further understood and agreed that any damage done by said 
second party, or by the laborers in his employment, or by reason of 
any neglect to property in the vicinity of the work under this con- 
tract while executing the same, shall be paid for by said second party, 
and in case there should be any unsettled claim for such damage 

when the final estimate is returned said first party may re- 
651 ‘tain out of the moneys due under such final estimate a sum 

equal to the amount of damages so claimed and the cost of 
settling the same, which sum thev are to retain until said claims are 
determined by legal process or otherwise, when the amount so de- 
termined, with the costs added thereto, shall be paid out of said re- 
tained moneys, and the balance, if anv, returned to said second party, 

It is further agreed between the parties to this contract that any 
stone found in the cuts suitable for masonry on said railroad, on the 
work embraced in said contract, shall be hauled out of the same and 
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4 
deposited at such points as said party of the first part may direct, to 
be reserved for that purpose. 

It is further mutually agreed and expressly understood that the 
decision of said chief engineer on any point or matter touching this 
agreement shall be final and conclusive between the parties hereto, 
and each and every of said parties hereby waives any and all right 
of action, suit or suits, or other remedy in law or otherwise, under 
this contract or arising out of the same. 

And the said first party, in consideration of the fulfillment and 
“sla = ot of all the stipulations contained in this contract 

y said second party, to be by said second party fulfilled and 
performed, and whenever said work shall have been in the 
opinion of the chief engineer completely finished in every respect 
and performed agreeably to the various stipulations and specifica- 
tions of this agreement and said chief engineer shall have furnished 
to said first party a certificate of the fact under his hand, together 
with his estimate of the quantity of the various kinds of work done 
by said second party under this agreement, which estimate shall be 
final and conclusive between the parties hereto, will pay to said sec- 
ond party, within thirty days after said certificate and 
estimate shall have been furnished by said chief engineer, the sum 
which may be due under this contract agreeably to said estimate at 
the following rates and prices: 


G52 


Earth embankment: 


Back filling, per cubic yard, fourteen cents (14c.). 
Earth excavation, per cubic yard, fourteen cents (14c.). 


In witness whereof the party of the first part has caused this artt-. 


cle of agreement to be signed by its president, and the party of the 
second part hath signed the same the day and year first above 
written. ae | 
CHICAGO AND GREAT SOUTHERN 
RAILWAY COMPANY, 
By GEO. C. KIMBALL, Receiver. 


653 Continuation of the Examination of Witnesses in the Above 
Matter. 


InpiaNnapo is, Feb. 4th, 1886. 
In the Matter of the Intervening Petition of Joun Hack. 
GrorGE C. KIMBALL examined on behalf of the petitioner. 


Redirect examination by A. C. Harris, Esq.: 


1Q. Where have you been engaged for the last three or four 
months past ? 

A. I have been on the line of the Chicago and Great Southern 
railroad. 

2 Q. How much of that time has been spent between Yeddo and 
and Brazil, on the new road? 
A. I think, perhaps, in the last three months I may have aver- 
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aged twice during each month of going down there, eithér coming 
from this way going to Brazil, or the other way from Montezuma. 
3 Q. What business had you down there? 
A. I am vice-president of that new line being built there. 
4Q. Is that all. 
A. Vice-president and general manager. 
5 Q. As manager, what are your duties ? 
A. Simply to consult with the engineer. 
6 Q. As vice-president and manager, do you have anything to do 
with the direction of the work on the new line? 
A. No, sir; that is all laid out by contract. 
7 Q. I mean as to the laying of the line? 
654 A. No, sir. 
8 Q. How many trains a day have you been running be- 
tween Yeddo and Fair Oaks during the last summer and fall and 
this winter ? 


Counsel for receiver objected to the question for the reason that 
the inquiry is not covered by the order of reference in this matter. 


Mr. Hakris: I think I have a right to show what effort he has 
made to secure earnings. 

The Master: It is not covered by this order, but I will let it go 
in, as It may save a new reference. 


A. A mixed train leaves Yeddo in the morning, running down 
to Fair Oaks, and connects with the New Albany mail train going 
into Chicago, and one leaves Fair Oaks in the morning at ten 
o'clock and something, on the arrival of the mail train from Chi- 
cago, and that runs through to Yeddo; and then two days in the 
week, Tuesdays and Thursdays, I start a stock train from Attica and 
run that to Fair Oaks, returning the same evening. 

9. What was the leaving time of that train from Yeddo ? 

A. Six o'clock and some minutes. : 

10 Q. What was the arriving time at Fair Oaks ? 

A. Near five in the evening. 
655 11 Q. Has that been the time-table for tne last summer, 
fall, and this winter ? . 

A. Yes, sir. 

12 Q. What has been your receipts from passenger traffic per 
month; have you got any statement here that will show ? 

A. I have got a statement made un here. 


(Produces statement.) 


13 Q. When was this made? 

A. It was made up within the last week. 

14 Q. By whom was it made? 

A. The auditor—book-keeper. 

15 Q. Have you examined it to know whether it is correct or not? 

A. I have not examined the figures on the books. 

16 Q. [see in your statement here already given before the mas- 
ter the total receipts for earnings on the road during the receivership 
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to December Ist is $34,049.59. In that sum is the passenger traffic 
included ? . 

A. Yes, sir. 

17 Q. When were you appointed receiver ? 

A. April 18th, 1885. 

18 Q. You took charge on that day ? 

A. Yes, sir. 

19 Q. This statement that you have made will show the amount 
of passenger earnings you have received during that time, month 
by month? 

A. Yes, sir. 


656 20 Q. To whom did you sell these certificates that have 
been issued by the court from time to time? 
A. To Mr. Porter. 


21 Q. The time of running over this railway is about eight or 
nine miles an hour? 

A. Yes, sir; eight to ten; as a rule, not to exceed 15. 

22 Q. That is, they should not run faster than 15 4 

A. No, sir; that is, if they get behind doing local work at stations 
and switching, that they should not run to exceed 15 miles an hour 
in trying to catch up; and if they were delayed, for instance, about 
the mails that, in order to make -this connection with the New Al- 
bany and Chicago road, they were just to set the freight right off and 
go ahead and make the connection with the New Albany and Chi- 
cago road, and of course telegraph offices are frequent on the road, 
and the men in charge handling the trains could get orders to leave 
the freight and go on with the mails. 

23 Q. How many telegraph offices were maintained on the line? 

A. 10 during the full term. 

24 Q. How many ticket offices were maintained on the line? 

A. Each 4f those sold tickets. 

25 Q. Did you have ticket offices at any other place than telegraph 
offices? | 

A. Yes, sir; there were tickets sold at Julian, where there was no 

telegraph office, and at Wyndham they had tickets also, and 
657 and then we had men at Rob Roy and Stone Bluff who sold 
tickets. There were no offices at either of those stations. 

26 Q. What were your monthly expenses for telegraph operators? 

A. I used to divide tieir service... 

27 Q. How much did you pay in the way of wages to those tele- 
graph operators and ticket agents combined ? 

A. I would have to turn to the balance-sheet to show that. 

28 Q. Have vou any idea about it in your mind? 

A. The average pay is not to exceed $25.00 a month to some 
men, and some get $40.00, and some get $60.00, and others get 10, 
15, or 20 dollars. It depends on what they have to do. 

29 Q. Will vou = omy up and give to the reporter to-morrow 
morning the monthly expense for telegraph operators and ticket 
agents combined? 

A. Yes, sir. 
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Examination by R. B. F. Prerce, Esq.: 


30 Q. What is that report you have in your hands there that you 
have just quoted from? 
A. It is a statement made up by the auditor in the general office 
of the receipts from passengers. 
31 Q. Made up by the general auditor and furnished to you? 
A. Yes, sir. 
658 32 Q. What periods dues it cover? 
A. It commences November 24th and goes up to and in- 
cluding January, 1886. 


Mr. Pierce: I will offer this statement in evidence. 


The statement above referred to was admitted in evidence and is 
attached hereto, made a part hereof,and marked Exhibit “ Kimball 
No. 1.” 


33 Q. Are you acquainted with John Hack? 

A. Yes, sir; I met him this past season. 

34 Q. What work has he been doing for you as receiver? 

A. He took a contract to build the under crossing where we cross 
the Wabash railroad. 

35 Q. Has he got his work completed? 

A. Yes, sir; just completed last week. 

36 Q. When did you get his final estimate? 

A. January 25th, 1886. 

37 Q. How mueh is there due him now, according to that final 
estimate? 

A. The balance due John Hack on the final estimate is $1,120.19. 

39 Q. Have you seen Mr. Hack lately? 

A. Yes, sir. 

40 Q. When did you last see him? 

A. I saw him at Attica. 

41 (). Was that before or since you got this final estimate? 

A. Before. This was forwarded to me. I went home sick 
659 a week ago last Tuesday. I was suffering with a very bad 
cold, and I did not seem to rallv from it, and I ran over 

home a few days to see if I could not get better. 

42. Q. Mr. Hack stated here the other day in substance that he 
had met you in Attica, I think, about the 14th day of January, and 
asked you for a final settlement and closing up of his contract, and 
that vou told him you would not pay him another dammed cent 
until vou found out who was on top. 

A. I think those were the precise words. 

45 Q. [wish vou would tell the master how that conversation 
came up and what it was all about. 

A. Well, this Mr. John Hack came to me about the time I was 
asking an order from this court to put in this under crossing on 
this railroad, and he said: Kimball, those stones that you see lying 
there are stone that I got out for that purpose and I have been lay- 
ing out of my money, and I would like to do the work. I said I] 
have got no objection; it don’t make any difference to me who does 
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it, only I want to get the work done as good and as cheap as 1 can, 
and if I can aid you I will do it, but the court won’t let me pay you 
one dollar more than anybody else, and as you say vou own those 

stone you certainly ought to do it as well as anybody. He 
660 said he thought so too. [ said, vou pat in your bid, and he 

did, and there were three bids altogether, and Hack’s was a 
trifle the lowest, and I said to the engineer that I was very glad Hack 
had got it—he had good stone there and it would help him out. 
He went on and commenced the work, and when the first month’s 
estimate was made he came down to settle up. I sai? to him, I do 
not want to get into any trouble with the covrt about this matter, 
and I want to see that the labor and the materials purchased are 
paid for first, and you make out your pay-rolls and I prefer to pay 
the men here or see that they are paid, and also the materials, and 
he said all right, and there was a balance after paying the men and 
the bills for material that came in. 

44 Q. Have you got that statement that was made up? 

A. Yes, sir; $798.12 was the first month’s estimate. That was 
for the September estimate. 

45 Q. How mech did you pay him? 

A. I paid pay-roll on October 15th, $281.06; amount paid An- 
drews and Co. for cement, $148.42; understand that these were with 
his approval; L. M. Greene, sundry material, $35.70, which left a 
balance of $352.94 that I paid Hack in money. 

46 Q. How about the next month ? | 
661 A. The October pay-roll was paid November 20th: the 
: estimate for that month was $1,852.92. 

47 Q. How was that paid ? 

A. The October pay-roll, which was paid Nov. 20, was $1,396.95. 

The Master: I do not think there is any necessity for thus going 
into detail in regard to how those estimates were paid. Direct his 
attention to this conversation that Mr. Hack testified about. 

(The Witness): Mr. Hack came to ne—I think it was on Thurs- 
day—and said, “ By the way, can I get you to allow me this last esti- 
mate?” JT says, What have you done with Painter, in addition to 
these orders that you have brought in here? 


48 Q. What were those orders ? 

A. He had given orders on me; and he said, Kimball, Iam owing 
some men here in town, and I could not keep them quiet, and I have 
given them orders to keep them still, and whilst I do not want you 
to pay them, I want to keep them quiet; they just bother my life 
out of me. I said, 1 could not pay any orders until this work is 
done. I do not know anything about how you are going to come 
out on your contract or anything of the kind. He said,'T do not 
want vou to pay them, but I have got to do something to keep those 

fellows quiet. After I paid, I think, three estimates, there 
662 had been quite a number of these orders coming in, a record 
of which I have here; there was a notice served on me by Mr. 
McDona!d, of Attica, in favor of John Painter. He was formerly a 
partner of this John Hack at the time this complaint was made out, 
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or claimed to be a partner, for $400.00, forbidding me paying Hack 
any more money until this matter was settled. It was a matter I 
knew nothing about. I saw him and Hack talking one day in the 
hallway of our office as I came out, and I said to Painter one day, 
after I had seen them talking together, Did you and Hack get your 
matters settled up? He said, “No.” I said, Are you going to settle? 
He said he did not know. Then Mr. Hack came to me two weeks 
ago last Thursday and wanted to get some money. He says, Can I 
get some money; I want to get away from here’ I says, John, you 
have done nothing with Painter? He says,‘ No.” I then asked 
him what he was going to do about those orders. Hedid not know— 
said, let them go. I says, I ain’t going to pay you a dammed cent 
until I know who is on top. I ain’t going to have the court getting 
after me about this matter. I have paid you now three estimates, 

and I am going to know now that everything is right before 
663 I pay any more. I do not like the looks of your pay-roll and 

everything else. The thing seems to be mixed, and I won't 
pay you another cent until I know how I am coming out. 

49 Q. So that is what you meant when you told him you wanted 
him to settle those controversies over there—that is what you were 
talking about? 7 

A. We were talking about a settlement of this thing, and I would 
not pay on account of these claims that had been put in the orders 
that he had asked me to accept and not pay, as he wanted to keep 
the men quiet; and then this claim of $400.00 that Painter had put 
in—this former partner. 

50 Q. You say your remark had reference to those orders and this 
claim of his former partner? 

A. Yes, sir; and nothing more. And then the next day after 
that the subcontractor—and by the way I did not know that there was 
a subcontractor until then—he wanted to get some money, and I said 
to Mr. Elgin, I am ready to pay you this money any time as soon as 
I can find out who this money belongs to. In addition to these 
orders that Hack has given there is this claim of $400.00 of Painter, 
and your pay-rolls are mixed up, you being in one pay-roll and then 

you being in another. There is no system about it. I am 
664 jist as anxious to settle this thing as you are and have it out. 

of the way. Mr. Augst, the engineer in charge of the work, 
wiil be here next Tuesday. I had a message lying on my table 
then, and I said. Here is a message saying he will be here Tuesday ; 
and if you will write to Hack and tell him to be here next Wednes- 
day we will all sit down and go over it and see if we cannot fix 
things up and get them in shape. On Tuesday I felt so badly I 
went home in Michigan, and on Wednesday I telegraphed to the 
general office at Attica asking if Hack and Augst were there, and, 
if they were, to have Augst make out a final estimate of that work 
and a copy of the ttcdioes outstanding and send it to me; and this 
is the one I alluded to—this is the final‘ estimate. I could not get 
there, and I did not want to disappoint hitn,and I telegraphed him 
what to do. | 
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51 Q. So that in that conversation with John Hack your remark 
related entirely to those matters in dispute of which you have spoken ? 
A. Nothing else whatever. There was nothing else spoken of or 
thought of as far as my mind was concerned, because that was our 
conversation. If I remember right, as I came downstairs from the 
office he came along—he might have been in the post office 
665 or he might have been standing there—and he walked along 
the street with me. He had been in and out of the office 
a good many times, and matters were all mixed up, and it seemed 
to me like a conspiracy to get every dollar he could and no matter 
how he came out In the end, and I said to Augst, 1 do not know 
about that fellow Hack; I do not know what to make of him, and 
I am not going to pay him another dollar until I know how I am 
going to come out. 
52 Q. Referring to these matters before ? 
A. Yes, sir; we had not talked about anything else. 
53 Q. Are you acquainted with Mr. Rynearson, the mail agent on 
the road ? 
A. Yes, sir; I have met him frequently and rode on the car with 
him. 
54 Q. Are you acquainted — Zimri Dwiggins, of Oxford? 
A. Yes, sir. as 
55 Q. Did you ever say to Mr. Dwiggins or to any one else in the 
presence of Rynearson that you did not care whether any passenger 
got on your trains or not? 
A. I will say no to that at once. I want all the passengers I can 
et. 3 
56 Q. Shortly after you came into possession of the road as re- 
ceiver I will ask vou what notice or information vou sent out 
666 to the agents along the iine of the road, and if vou sent any 
such and have a copy of it with you let us see it. 
A. I have it here. 3 
57 Q. What is it ? 
A. It is a letter to all agents, dated May 26th, 1SS5. 
58 Q. Did you send a copy of that to the agents ? 
A. I did; to each agent on the road. 


Counsel for the receiver offered the above letter in evidence, 
which is attached hereto and made a part hereof, and marked “ Ex- 
hibit Kitnball No. 2.” 


59 Q. I will ask vou what effort you have made to secure pas- 
senger and freight business ‘for that road since you have been re- 
ceiver ? 

A. In addition to writing that letter to the agents, I have used 
every personal endeavof to secure both freight and passenger busi- 
ness, more especially freight, for the reason that the property was 
not in a condition to run, and would not warrent our running a 
first-class passenger train. When I took the property they were 
running a passenger train, leaving Fair Oaks in the morning and 
running to Yeddo and return, having just time enough at Yeddo to 
turn their engine and hurry back. The locomotives were old ones, 
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giving out first in one place and then another. Having time 
667 to make connection several times they lost it; they could not 
get there; something was the matter with the engine, and 
when we began to take and compare the earnings with the expenses 
we found it would not pay to hire a locomotive and put on a train 
and run it there: we would not get enough out of it to pay operat- 
ing expenses of the help, to say nothing about the wear and tear of 
the coaches. And then again the two coaches that were there in 
the interest of the trust company were very much defaced and the 
varnish was commencing to wear off, and unless they were varnished 
at once and taken care of they would have to be painted, and I 
took off the regular passenger train and I took some seats out of one 
of the coaches and fittéd up one end of the baggage-car with seats the 
same as in the coaches that would seat forty passengers and parti- 
tioned off one end for a water-closet for the passengers and made it 
a mixed train up and back. 
60 Q. Do you remember when you made that train ? | 
A. I think in two or three weeks after I was appointed receiver— 


just as soon as I could get the cars and get them fixed. 


61 Q. And this statement which you have already furnished of 
the passenger earnings will show the difference in the earn- 
668 ings between the new arrangement and the old, will it? 
A. Yes, sir; it shows the earnings of each month. 

62 Q. State what complaints were made to you in regard to the 
character of your accomodations, if any, by people traveling over 
the road. 

A. Sometimes people will say, Why cannot you put on a passenger 
train? And [ will say, Just as soon as we can get things in shape 
to warrent our running it we will try it; but [am satisficd that it 
won't pay us to run a line of cars over this line. For instance, you 
tuke Attica—it is the largest town on the road; one would say, on 
going to Attica and looking about there and seeing the business 
there and the people coming to town, that we ought to get business 
there; but I was terribly fooled at the amount of business we get 
there, and [ found in conversing with the merchants that a great 
majority of the goods are bought in Indianapolis and Cincinnati, 
and a great many are bought in New York. There is very little 
comes from Chicago to Attica. You can go to Goodland and take 
the Pan Handle; and to Wyndham and take the Big Four: and to 

Oxford, the Lake Erie and Western, and so on, so that our 
669 travel is essentially local from one small station to another, 

and when [ came to figure up the total receipts there was 
not enough to pay the help, and the question arose as to what was 
the best thing to be done, and [ thought tie best thing to do would 
be to go slow and go sure, get the road in proper condition to do 
business and then try and see what can be done. I wrote to Mr. 
Adams the condition of the cars and told him [ was in no situation 
to make the necessary repairs on them and asking him if he would 
authorize me to go ahead and do it. 
63 Q. The change you made in taking off the regular passenger 
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train and putting on a mixed train was made because, in your judg- 
ment, you thought it was the proper thing to do? 

A. Yes, sir; if I owned the property myself I should reduce the 
expenses right down in that way myself. I have done just as I 
would have done if I owned it myself. 

64 Q. What do you know about the train men handling cars be- 
tween stations simply to make car record—taking cars up to one 
station one day and then the next day the train bringing them back, 
just to make a car record ? 

A. The same cars? 

65 Q. Yes. 
670 A. 1 cannot think that would be done unless the train- 
master ordered them up from some station for some purpose. 

66 Q. Mr. Rynearson stated last night that the train in going over 
the road would pick up empties at one station and haul them up to 
another station, and the next day they would haul them back; and 
he says the conductor told him that they were doing that simply to 
make a car record and to show the handling of cars; do you know 
anything about that? 

A. No, sir; I never heard of it. 

67 Q. Do you know whether anything of that kind was ever 
done? -* 

A. No, sir; I cannot see why it should be done. It would be 
foolishness. 

68 Q. You do not know anything about it? : 

A. No, sir. 

69 Q. Nothing of that kind was ever done with your consent ” 

A. No, sir. 

79 Q. I will ask you whether this car that you fixed over fur- 
nished comfortable accommodations for the passengers ? 

A. It was very comfortable indeed. After I got the coaches both 
fixed up—varnished and fixed up—and the coaches putin good, 
safe condition, I put those seats back into the coaches, with the 

baggage cars, and I found that I was not getting a dollar 
671 more by hauling the coaches over the line of the road. I 
was getting no more earnings. 

71 Q. So you took them off? 

A. 1 said to the train man, I do not see that we are getting a dol- 
lar more hauling these coaches over the line than we were without 
them, after we have got them fixed, and it is costing us nore money, 
and giving us nothing; and I ordered him to go and buy me some 
good chairs and put them into the baggage car I did not care to 
take the seats out and go to that expense ; the business would not 
warrantit. I have never been in the cars at any time when there 
were not eight or ten chairs vacant, except one time when a bridge 
gang was going down to work, and I wanted the conductor then, 
but he did not do it. 

72 Q. So that car has answered all general purposes? 

A. Yes, sir; it rides just as well as a coach. It has glass in an 
elevated roof, and there is glass in the large door of the baggage car. 
It is light, warm, and comfortable, and has a water-closet in it. If 
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ladies are there and want to go in, they can go. It is a better car 
than two-thirds of the companies are running, and then in the ends 
there are lights in the door. I did not hear any fault found with it. 
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Re-examination by Mr. Harris: 


672 73 Q. This estimate that you have produced here to-day— 

you told us that is the passenger earnings, and vou told us 
that you did not compare it with the books—this little slip that was 
furnished you by the auditor? 

A. I told the auditor to get a complete statement. 

74 Q. It was furnished by the auditor at your request ? 

A. Yes, sir. 

75 Q. Whether it is right or not, you do not know of your own 
knowledge ? 

A. I did not go and figure it over. 

76 Q. How many coaches did you find on this line when you were 
oo receiver ? 

A. Tw 

77 Q. W here have they been kept en your receivership ? 

A. 1 decided to take the couches off. I took them off one at a 
time and put it in the engine house and hired three or four men to 
clean them and put them in order and repair them in good shape. 

78 Q. How long ago were they repaired ? 

A. I could tell by my pay- -roll. ig think we commenced in June 
on the first one, and it was probably nearly six weeks before it was 
completed, and then we took the other coach in. 

79 Q. They have been kept in vour possession all the time? 

A. Yes, sir. 
673 SO Q. Where was this car left after you took the seats 
out ? 

A. I think it was at Attica. 

S1 Q. Standing on the side track ? 

A. Part of the time; and part of the time it was in the shop. 
had the seats removed from the two coaches. 

82 Q. What did you have those cars repaired for ? 

A. Because it was injuring the property; they needed to be 
repaired. 

83 Q. How much did it cost to repair those cars? 

A. I could not tell you, because it came along in different months, 
and I cannot tell you now. 

S4Q. You say that you have fixed up a place for passengers. In 
that car that you fixed up was there any way for passengers to see 
out at all—when A passenger was sitting in a chair could he look 
out? 

A. Yes, sir. 

SS Q. How? 

A. There were windows in the doors. 

$6 Q. Is it not true that those winduws were small windows, SO 
that passengers in chairs had no view of the outside at all except 
through a hole in the skylight? 

A. No, sir; that is not true. 
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87 Q. Do you keep the same uumber of passenger conductors 
that you kept when you ran two trains a day over the line? 
674 A. No, sir; I just keep the mixed-train man. 

88 Q. And you attribute, as I understand you, the small 
amount of revenue from the opens traffic to the fact that there 
is no through-passenger travel on the line? 

A. That is the truth. 

89 Q. You think it would not pay your railroad to operate a 
passenger train ° 

A. No, sir; it would not. : 

90 Q. If it was at a loss that passenger truins should be operated 
there, pray tell me what was the necessity for making the large out- 
lay that you have made tlre to put this road in the condition that 
it is now—well graded, well bridged, well fenced, and everything of 
that kind—if it won’t pay for operating a passenger train? 

A. I am speaking of the old condition of the property. 

91 Q. Is not the property in most excellent condition now ? 

A. A portion of the road-bed is not. 

92 Q. Is not most of it in most excellent condition ? 

A. The majority of it. 

93 Q. Is it not in a condition that passenger trains should be run 
with safety at the rate of 30 miles an hour? 

A. All except about 12 miles an’ hour and four different trestle- 
works. | 

94 Q. How much have you spent on this property in the 
670 “46 of gravel, ties, bridges, fences, ontbnsanté and the 

ike? | 

A. I donot just remember; I have made up statements at different 
times. | 

95 Q. You have spent over $100,000.00 ” 

A. Yes, sir. 

96 Q. And yet at the time you were making this large expendi- 
ture upon this railroad you did not think it could be ra, with 
profit as a passenger railway at all? 

A. At the time I was doing it? 

97 Q. Yes. 

Ans. No, sir. 

98 Q. You say you- judgment is that this railroad, runnin 
through the country it does and being bisected by so many rail- 
roads running east and west, would not pay the operation of a pas- 
senger train upon that road,and that the only wav you could get 
any revenue at all that would be revenue would be by running a 
mixed train. Am I right? 

A. That is the former condition of the road. 

99 Q. I am talking about the present condition of the road. 

A. The present condition of the road would not justify it; but 
later on, say when I get the road properly fitted up. the bridges re- 
— and rebuilt, and the track properly ballasted, I should prob- 

ably put on one or more passenger trains. 
100 Q. What for? 
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A. Because then I could compete with the other lines~going to 
Chicago. : 
676 101 Q. Cannot you run as fast upon this road to-day as 
upon any of the railroads in the State of Indiana? | 

A. I can, I say, to-day, except this 12 miles. 

102 Q. How long since you quit putting gravel on the road ? 

A. Since November. 

103 Q. Have you put any on there since September ? 

A. Yes, sir. 

104 Q. Where. 

A. Between Yeddo and Oxford. 

105 Q. How many men have you had employed at graveling since 
Sept. ? 

A. I can tell by referring to the pay-roll. 

106 Q. Since September has not your attention been devoted to 
the new company building a new line south? 

A. No, sir; [ have had nothing to do with its construction ; that 
has been entirely in the hands of the chief engineer. I was appointed 
vice-president and general manager, but my time has not been spent 
down there. I keep no account whatever in my office of the new 
line. 

107 Q. Is it true that since you have been in the possession of this 
property the revenues which you have received from its operations 
have been less than the outlay you have made by way of operating 
the line? 

A. Been a loss, on account of the way I have operated it. 
O77 108 Q. Less than the cost of operating it—is that true? 
A. I donot understand your question. 

109 Q. Have the revenues which you have received from the pas- 
senger and freight traffic upon that line been equal to your outlay 
for train men, telegraph service, ticket-agent service, and your ex- 
penses 1n —— the line, including your trust-car rentals ? 

A. No; I should say not. 

110 Q. Then, you have operated the road at a loss? 

A. That is to say, I could not tell without going into detail fig- 
ures In regard to it. 

111 Q. When did vou get the locomotives for hauling the gravel? 

A. I leased two in the first place and then I asked the court to let 
me purchase two. 

112 Q. Which were the better, those that’ you have employed 
pulling the public trains or those used on the gravel trains ? 

A. The new engines drew the regular train; there were two old 
engines there that Mr. Foster had when I took the road; they were 
defective and inefficient ; the two that I purchased was after I had 

got the order from the court. 

113 Q. Did you use those two engines that you bought for grav- 
eling or the other service? : 

A. Sometimes one, sometimes the other; they were all alike—the 
same make. 

114 Q. Were the ones that vou bought as poor as the ones you 
found there? 
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678 A. The two that I purchased were of the same manufacture 


as the one that Mr. Foster had leased. 

115 Q. You said a moment ago that when you went there the two 
leased engines that you found there were defective and insuffi- 
cient ? 

Soe No, sir; not the two leased engines; there were two old engines 
there. 

116 Q. Are the two engines that you could not do anything with 
the engines which you found there under lease ? 

A. Oh, no. 

117 Q. How many engines have you got now on the Chicago and 
Gre “a Southern road ? 

A. The two that the court authorized me to buy and the two old 
ones; one of them we can use a little on the road down around 
where we have been repairing the track or bridges; it can hobble 
along a little, but I do not consider that it is a economy to lay 
out a dollar on it again. 

118 Q. How many engines had you in use while you were grav- 
eling the road ? 

A. I had the two engines that were leased and then when 
G79 the court gave me an order I bought two more; that gave me 
four. -° 

119 Q. Which were the better ones, the engines that you used 
on the train to accommodate the public or the ones that were used 
on the gravel trains? 

A. Those four were all alike. 

120 Q. How fast could those engines run on a good track? 

A. 25 or 30 miles an hour. 

121 Q. Coming back to the Hack business, have you got those 
orders which you have mentioned in your testimony and notice? 

A. I think so. (Produces paper.) 

122 Q. This paper is, I see, in the handwriting of your auditor ? 

z Yes, sir. 

123 Q. When was this made up by your auditor ” 

A. At different times; copied off from those orders that were left 

there by Hack. 
124 Q. The question was whether you had what you claimed to 
be the orders that were given by Hack ? 
~ No, sir. 
680 25 Q. Have you got the notice that was served on you by 
Mr. “McDonald? 

A. Yes, sir. (Produces peper.) 

126 Q. Did vou ever show it to Mr. Hack ? 

No; but he knew all about it. He talked to me about it. 

27 Q. becom say you did not show it to him”? 

rs No, §] 

128Q. W Tren you went up to Attica that day, did not he tell you 
that he had been waiting there a day or two for you” 

Ans. No, sir. 

129 Q. Which direction did you come to Attica from ” 

A. I could not say at this present time. 
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130 Q. Did not you come on a special engine from the south 7 

A. I am inclined to think now that I came from Montezuma on 
engine that was coming up to a washout to be exchanged for 
another one. 

131 Q. When you got there you found Hack there? : 

A. No, I think it was the next day ; that is my impression—that 
it was some time during the next day that I met him when I was 

coming out of the office. 
681 132 Q. Had you had any conversation with him from the 
time you came upon the locomotive until this time that you 
met him ? 

‘A. I did not see him on the locomotive. 

133 Q. From the time you came to Attica that time, had you had 
any conversation with him before the time you had this conversa- 
tion about not paying him a damned cent. 

A. No; I think not. 

134 Q. ‘So that he did ask you for a settlement, did he? 

A. Yes, sir; he asked me if I would not pay him some money. 

135 Q. His work was then done? 

A. No, sir. 

136 Q. Had not you told him at that time to take down his ma- 
chinery ? 

A. No, sir; because the engineer bad that in charge when that 
was taken down. 

137 Q. You do not know whether the engineer had told him: that 
he had done all the work he could, and he could take it down ? 

Ans. No; I could not say. 

138 Q. Who was your chief engineer ? 

: A. Mr. Augst. 
682 Q. Is this his handwriting? (Showing witness estimate in- 
troduced by Mr. Hack, showing amount due January 15th, 
1886, to be $1,586.55.) 

A. Yes, sir. 

140 Q. This final estimate that you have brought hers dated 
January 28th was made at your request ? 

A. Yes, sir; as ] could not be here to meet Hack, as I told Mr. 
Elgin, and not to disappoint him. I telegraphed to have Augst 
make up a final estimate and send it to me. 

141 Q. That was long since this conversation, because the conver- 
sation was before the 28th of January ? 

A. Yes, sir; it was a week or ten days before. 

142 Q. And you say he asked you for some money ? 

Ans. Yes, sir. 

143 Q. And you told him that you would not pay him a damned 
cent 7 

A. Yes, sir. 

144 Q. Until you found out who was on top? 

Ans. Yes, sir. 

145 Q. Was that all you said to him about it ? 
683 A. No; Ihad asked him previously if he had settled with 
Painter and he said no, and I said these orders are coming in 
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pretty lively and I cannot tell whether there is anything due or not, 
and I do not propose to pay you a damned cent until I know who 
are on top. Just as soon as the estimate would come in he would 
come in and see if he could get some money. 

146 Q. When was this estimate, dated January 28th, made up? 

Ans. January 28th. 

147 Q. When did you get it? 

Ans. I think it was February 1st. 

148 Q. Have you paid out any money between January the 14th 
and January the 28th on account of Hack’s indebtedness ? 

A. I think I paid the pay-roll. I left a check with the paymaster 
for the pay-roll before I went home sick. 

149 Q. This final estimate does not include his 15%, does it ? 

A. It is my understanding it includes everything. 


By Mr. PIeRcE: 


150 Q. I will ask you what the fact is in regard to the rights 
684 of trains, whether this mixed train, as you call it, carrying pas- 
gsengers, 1s made superior or subordinate to your gravel 
trains ? 
A. Superior. 


And further the witness sayeth not. 


Counsel for receiver introduced in evidence the final estimate, 
dated January 28th, 1886, which is attached hereto, made a part of 
hereof, and marked Exhibit Kimball, No. “ 3.” 


G. W. Duxtop, examined on behalf of the receiver, being first duly 
sworn, testifies as follows: 


Direct examination by R. B. F. Pierce: 


1 Q. What is your business ? 

A. Iam auditor for the receiver. 

2Q. Did you prepare this statement, “ Exhibit Kimball, No. 1,” 
at the request of the receiver ? 

A. Yes, sir. 

3 Q. What did you make it up from? 

A. I made up this statement from a telegram furnished me by my 
book-keeper. The balance-sheet shows it in detail for the whole 
riod. In order to divide it by months I telegraphed to 
hint asking him for the figures, and he wired me, giving the 
figures, and I have since verified them by the balance-sheet 
now in my possession, and there is no doubt about its correctness. 

4Q. Is that statement as made, as shown by the books of the 
company, correct ? 

A. It is. : E 

5Q. And the separating into months was done by the in- 
formation you have received in the way you have indicated ” 

Ans. Yes, sir. 
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Cross-examination by A. C. Harris, Esq. : ma 


6 Q. Where were you when you got this dispatch ? 

A. At the Dennison House. 

7 Q. You dispatched your book-keeper from where? 

A. Some place on the Big Your; I think it was Colfax. 

8 Q. Who asked you to come down here? 

A. I came to file the monthlv report with the master. 

9 Q. Is it necessary for you to come to Ind’pl’s to file that? 

A. I come here and check it over. 

10 Q. Who asked you about this information that you have got 

on this memorandum slip? 
686 A. Mr. Kimball asked me to-day to make up a statement. 
11 Q. What was the occasion for telegraphing? 

A. In order to divide it by months. 

12 Q. You say you telegraphed your clerk from Colfax ? 

A. I telegraphed to my book-keeper from Colfax to send me the 
statement divided into months. 

15 Q. What did you do that for? 

A. Because Mr. Kimball required it. 

14 Q. When did he require it ? 

A. He spoke to me about it after we left Attica this morning. 

15 Q. Your reports that have been made to the master from 
month to month show the amount of vour passenger earnings ? 

Ans. Yes, sir. 

16 Q. Then you could have got that information here without 
telegraphing to the book-keeper? ; 

A. Yes; I presume we could by troubling Mr. Fishback and 
going through them. 


And further the witness saith not. 


ZiIMRI DwiGGIneGs, examined on behalf of the receiver, 
687 being first duly sworn, testified as follows: 


Direct examination by R. B. F. Prerce: 


1 (. Where do you live? 

A. I live at Oxford, Indiana. 

2 Q. What is your business? 

Ans. Banking. 

3 Q. How loug have you lived there? 

Ans. 6 vears. 

4Q. Is there any other Zimri Dwiggins over on that road ? 

Ans. No, sir. 

9 Q. Are vou acquainted with Rynearson, the Chicago and Great 
Southern, and Mr. Kimball, the receiver ? | 

Ans. Yes, sir. 

6 Q. Twill ask vou if Mr. Kimball ever stated in your presence 
and in Mr. Rynearson’s presence, either to you or to any one else, 
that he did not care whether any passengers got on his train or not? 
A. No, sir; he did not, to my recollection. 


oye 
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7 Q. I will ask vou if you are an official of the Chicago and 
Great Southern Railway Company ? 

Ans. No, sir. 

SQ. Or have you any particular interest in the property ” 

Ans. No, sir. 

9 Q. What do you know of your own knowledge about Mr. Kim- 
ball’s efforts to secure business for his road—the road for which he 

is receiver ? 
6558 A. Well, I can only state that in a general \ way, of course. 
After he took possession, the road did better than it ever did 
before. Of course, I have, with other citizens, in having a good 
road there. There is one instance 1 call to mind of his energy in 
the business. Mr. McConnelly was agent at our place, and he was 
discharged by Receiver Foster, and at his solicitation and his father’s 
I asked Mr. Kimball to have him reinstated when he was appointed 
receiver. Kimball said tome: He is not live enough. The man 
we have there is a good deal better man than he is. He says: He 
has not gall enough to sweep out his office. I said tohim [ thought 
the citizens would like to have him there. His father had been 
quite a friend to the road, and had a great many friends, And I 
thought he would do a bigger business for the road than a stranger 
cuuld, and that T would assist him in getting business, and so would 
his father; and Mr. Kimball saysupon that condition that you folks 
will assist him to build upa business I will reinstate him on trial 
689 = and if he don’t succeed in getting — he cannot stay, and upon 
thathe wasappointed ; I wentand told Mr. McConnell what Mr. 
Kimball had told me,and told him that if vou want tostay in the oflice 
you must get business, and vou must write to the farmers and ecat- 
tle men and go among your friends and work it u Ile says, Sup- 
pose thev do not furnish arate. I said, Notify Kimball I said. 
You get the business, and if the others do not do their part it is not: 
your fault; and he said he would make : a.strong effort, and he went 
back in — then, and I think he has been doing very well. 

9 Q. I will ask you if vou are acquainted with the stock men in 
vour county—pretty generally in your neighborhood ” 

A. Yes, sir. 

10 Q. What efforts have been made by Mr. Kimball to pet their 
business ? 

A. There has been a very strong effort made through Mr. MeCon- 

nell for Mr. Kimball and his father, and I assisted them too, 
69) because I told Mr. Kimball that the voung man, | thought, was 

worthy, and if he would once get started inthe right road 
he would go all right, and he made quite an effort to get the bus:- 
ness, 

11 Q. What do vou know about Mr. Kimball making an effort 
to accom-odate the shipping public along the line ? 

A. He has — an effort to do so, running a stock train on Tuesdays 
and Thursdays; that seems to suit them all best; I know we pay 
through the bank for nearly every car-load of stock that goes out to 
the Chicago trade, and the stock men come to our bank and I 
have heard the stock men say that he has got two-thirds of 
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the stock trade. that goes to Chicago. 
hogs that go to Indianapolis and Buffalo, but that which goes to 
Chicago he has got the bulk of it. We pay for them clear up to 
Wyndham. | 

12 Q. What is the competition in this business ? 

A. It is very strong; he has the Lake Erieand the Big Four, and 
I know what the stock men have told ine; the stock men have told 

me that his car holds two more steers than the other cars 
691 do, and the rates were the same, and for that reason they had 
been using his train. 

13 Q. What do you know about his building stock-pens and put- 
ting in scales and making an effort to secure that business ? 

A. At our place and also at Attica there were no stock-pens. 
Those two places I know personally, because I have an interest in 
the bank at Attica, and there were no stock-pens at Attica until he 
came there. At our place there were some little ones, but no scales. 
The other railroad company at both places had scales and good pens. 
He enlarged the pen at our place twice and put in scales. 

14 Q. Do you know anything about his making efforts at other 
stations than those at Attica and Oxford ? 

A. Yes, sir; at Wadena he made an effort. I know that person- 
ally. I happened to be at Kimball’s office—it is above our bank 
building—for some matter or other—I do not remember what—and 
he had been writing to the agent at Wadena urging him to get 

business, and the Wadena agent wrote him, and he showed 
692 me the letter, stating that it was difficult to get passengers, 

for the reason that the brakemen had not acted properly with 
some of the lady passengers; that he would insist on sitting by the 
side of them, and he said, “ There is a dammed pretty thing,” and 
handed me the letter. He says, “I will knock this brakeman clear 
off the train;” and afterward I was at Wadena, and I knew the 
agent, and we were conversing together, and I asked, How are the 
passsengers? Did you have any more trouble? and he said no; he 
did not hear anything of the brakemen getting too close to the la- 
dies after that. 3 

15 Q. What do you know about the passenger traffic on this road 
since the road was opened? Has it been heavy or light? 

A. From my observation it has been very light. 

16 Q. During what period ? 

A. Ever since it was built. 

17 Q. How was it before the appointment of a receiver ? 

Ans. It was light. 

18 Q. And before those passenger trains were taken off? 

Ans. It was light then. | 

19 Q. There was a time when they ran two trains there a day 
each way. How was it then? 
693 A. It was light. Mr. Crawford made quite an effort. I 
was familiar with his management of the road and the man- 
ner of his doing business, because he was at our place there fre- 
quently, and he remarked to me one day that he had made quite 
un effort to build up the passenger trade, but that the passenger 
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trade would not pay the service for running the trfin, and he said 
it seemed as though the people were not satisfied with his operating 


; the line. 


20 Q. They were then running two passenger trains each way per 
day? 

Ans. Yes, sir. 

21 Q. From your knowledge of the road and the traveling public 
what would you say about the necessity of putting on fast passenger 
trains to run over the road ? 

A. Of course I could not state what it might result in. I could 
only give my idea of it. I do not think there would be very much 
through travel at the present. It does not start anywhere and leads 
to no place. 

22 Q. So passenger travel is largely local between the points ? 

Ans. Yes, sir; it is largely local. 


Cross-examination by A. C. Harris, Esq.: 


694 23 Q. Do you do any business for the receiver in any way ? 
A. No, sir; nothing; except he keeps his account at the 
bank at Attica. 

24 Q. Does he keep his account also at Oxford ? 

A. No, sir. i 

25 Q. How long has he kept his account at Attica ? 

A. I think shortly after he was appointed. 

26 Q. Has he been keeping it there all the time ? 

A. Yes, sir. He has not kept all his account there, because his 
balance would not run over three or four thousand doilars at a 
time; sometimes more, sometimes less. 

27 Q. Do you ride over the road between Attica and Oxford ? 

Ans. Twice a week. 

28 Q. Do you pay fare” 

Ans. No, sir. 

29 Q. How do you ride? 

Ans. By a pass. 

20 Q. Who issued it? 

A. Mr. Kimball issued it to me since he has been receiver, and 
the others issued it to me before. 

31 Q. Who invited you to come down here? 

A. Through Mr. Kimball. 

$2 Q. Did you pay fare on the Big Four? 

Ans. I did. 

33 Q. Any arrangement about reimbursing you ? 

A. Nothing that I know of. 

34. You have no agreement for compensation nor loss of time 

or expenses? 
695 A. None, whatever. I received a telegram last night from 
Mr. Peirce, asking me if I remembered of Mr. Kimball mak- 
ing the statement that was referred to awhile ago, and I answered 
stating no; I happened to see Kimball, and he showed me a letter 
from Mr. Peirce, and asked me if I could come down, and I told him, 
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from the best of my recollection, that Rynearson was ‘utterly mis- 
taken about it. 

35 Q. How long have you known Rynearson ? 

A. I knew him before I knew Kimball; probably four or five 
years. 

36 Q. You do not know anything bad about the man? 

Ans. No, sir. 

37 Q. How long does it take you to go from Oxford to Attica on 
the train ? 

A. I leave Oxford at 23 and I reach there about 4.10. 

38 Q. What is the distance ? 

Ans. Eighteen miles. 

39 Q. How do they put in the time on that 18 miles? 

A. They do local work—work along the road; I could not tell 
you what they were doing, because I am not interested in how they 
get along. 

40 Q. You pay no attention to it? 

: Ans. No, sir. ; 
696 41 Q. What stations do they stop at to take on freight be- 
tween Oxford and Attica ? 

A. Pine Village, Winthrop, and Kickapoo. 

42 Q. Is there a depot at Rideapio ? 

A. No, sir. 

43 Q. A ny passenger agent there? 

Ans. I think not. 

44 Q. Is there at Winthrop? 

A. I think there is an agent there, but no depo 

45 Q. Have you any recollection of any freight | being received or 
shipped from Kickapoo or Winthrop in the last sixty days, when 
you have been riding over there ? 

A. I do not know about that, whether there has or not, but I 
think there has. There is a store there that they throw off ‘things 
to. The best of my impression is that they have been throwing off 
mail there and express. 

46 Q. You feel perfectly safe on the road at the speed you make ? 

Ans. Yes, sir. 

47 Q. Good track ? 

Ans. Yes, sir. 

48 Q. Well ballasted ? 

Ans. Yes, sir. 

49 Q. How are the fences on each side? 

Ans. Good fences. 

0) Q. When were they put in? 

A. This last fall. 

51 Q. How are the cattle-gaurds ? 

Ans. In good shape. 

2 Q. Do you know of any better road in Ind’a than this 
road ? 
697 A. I do not know. 1am nota judge of roads. The road 
looks as if it was in good condition. 
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53 Q. Does it ride smooth ? 
A. Yes, sir; it is in good condition. I would consider it so. 


Re-examination by R. B. F. Prerce, Esq.: 


54 Q. Mr. Harris asked you if you knew anything bad about Ry- 
nearson, and I will ask you if he is not very talkative and inclined 
to find fault ? 

A. Yes, sir; I am familiar with Rynearson, and frequently when 
I go on the train I go into his car and sit down, and he talks about 
the road a good deal. He said it seemed as though they fooled 
along and dilly-dallied along, and it looked as though they were 
doing work on a gravel train. 

56 Q. He is a little inclined to criticise and find fault ? 

Ans. Yes, sir. 


By Mr. Harris: 


57 Q. He did not tell any untruth about the road, did he? 
A. Not that I know of, because I did not know whether thev had 
fooled away time or not. 


By Mr. CaLkIns: 


58 Q. Are you a director of that extension south ? 
Ans. No, sir. 


And further witness saith not. 


698 Exnisit KimBatyi No. 2. 


Copy of Letter to All Agents. 


Attica, InpIaNna, May 26th, 1885. 

Deak Sir: In looking over the inward and outward business of 
your station for the past several months I find both passenger and 
freight receipts to be very light, and I cannot understand why such 
is the case. Your station is favorably located and should show better 
receipts. 

I wish vou to send me a list of all the merchants doing business 
in your town, and what kind of business, the amount of sales of each 
the past vear, and where they buy their goods; the amount of live- 
stock and kind, and the number of bushels of grain and kind raised 
within a radius of five miles during the past vear, and where it is 
marketed. 

I want all the information you can give me on these subjects, and 
vour own views as to the reason why this company does not get the 
business as against other line-; also vour views as to the best way to 
proceed to get it. I also want you to be frank with me and to point 
out how and in what way I can be of assistance to you in making 
up the business of your station to a point where you can look with 
pride at the increase for the next six months as compared with the 
past six months. 
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We all have to pull together, and we must get more busi- 
699 ness. This property is located through a beautiful farming 
and stock-raising country, and I am not at all satisfied with 

the amount of business shown from your station. 

I am here to aid and assist you in every way possible to increase 
it, and shall be only too glad to place my shoulder to the wheel at 
any and all times when required, but at the same time I must 
depend upon you to keep me informed of your requirements. 

As yet I have heard nothing from you, and cannot surmise the 
reason for this stagnation. 

We must all be on the alert, and increase the business from this 
day forward, or show to our superiors why such a state of things 
exists, with a property running through one of the best farming 
sections of the State. 

I am providing‘ you with all that is needed at your station to fa- 
cilitate business and expect to see a corresponding increase, espec- 
ially in the inward and outward freight. 

When our road is properly tied and ballasted, I shall place one 
or more passenger trains on the line, if the business will warrant it, 
but while this is going on, and we are running one train each way, 
it gives you a splendid opportunity to get out and work up business 
and increase our freight traffic. Let me hear from you on receipt 
of this, and as often as I can be of assistance to you. 

Yours truly, 
(Signed) GEO. C. KIMBALL, Receiver. 


700 In the Circuit Court of the United States for the District of 
Indiana. 


Henry H. Porter 
; v8. 
THe CHICAGO AND GREAT SOUTHERN RalIt- 


- Bill for Foreclosure. 
wAyYy Company et all. | 


and Consolidated Causes. 


JoHN Hack et al. 
v8. geome <a 
Tut CHICAGO AND GREAT SOUTHERN RalIt- ‘Creditors’ Bill. 
WAY Company et al. 


TeStimony taken before John Gray, special commissioner, duly ap- 
pointed in said cause by order of said court, entered October 20th, 
1885. 

SATURDAY, the 31st day of October, A. D. 1885. 


Present: R. B. F. Pierce, Esq., solicitor for the complainant, 
Henry H. Porter; Henry A. Gardner, Esq., solicitor for the defend- 
ant, The Chicago and Great Southern Railway Company; Col. John 
5. Cooper, Gen. I. N. Stiles, and H. Meiselbar, Esq., solicitors for 
Swan €& Atkinson, as stockholders, and also for the Cleveland Rollin 

Mill Company, Fitzsimons & Connell, Wirt D. Walker, H. B. 
701 = Scutt & Co., Oliver Brothers & Phillips, Volney Q. Irwin, and 
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other judgment creditors who have filed their answers in this 
cause; Mr. Henry Crawford being -present, at the request of Mr. 
Pierce. 

Frep. F. Lacey, a witness called on behalf of the defendants, 
being first duly sworn, was examined in chief by Col. Cooper, and 
testitied as follows: 


Q. Please state your name, age, residence, and occupation. 

A. My name is Fred. F. Lacey; residence, Omaha, Nebraska ; I 
am employed in a bank there as bank teller at present. 

Q. Where did you formerly reside ? 

A. In Chicago, I]linois. 

Q. How long did you reside in Chicago, I]linois ’ 

A. That has been my home until recently. I have been about 
four months in Omaha, Nebraska. 

Q. How long had you resided in Chicago ? 

A. That has been my home. Previvus to that i was not of age. 
I got my schooling here and my mother lived here. 

Q. Immediately prior to the 15th of March, 1882, what was your 
occu pation—business ” 

A. I was a clerk in Mr. Crawford’s office. 

Q. What Crawford ? oe 

A. Henry Crawford. 

Q. How long had you been such ? 

A. Some time in the year previous. I[n 1880 I first went to work 
for Mr. Crawford. 

Q. How long did you continue at work with Mr. Crawford after 
the 15th of March, 1882? 

A. Well, I suppose that the term would apply up to the appoint- 

ment of a receiver of the Chicago and Great Southern Railway. 
702 Q. In this cause ? 
A. In this cause ; ves, sir. 

Q. Do you mean the appointment of a receiver that was made 
some time in October, 1584, by the circuit court of Jasper county, 
Indiana? 

A. Yes, sir. 

Q. Are you or nota creditor of the Chicago & Great Southern 
Railway Company ? 

A. Yes, sir. . 

Q. For what services or on account of what consideration does 
that company, as you claim, owe you ? 

A. For services rendered in the capacity of paymaster and clerk ; 
the title of secretary was given to me. 

Q. I will ask you to look at this book I show you, and which I 
introduce in evidence, the whole of it, and say what that is. 

(Exhibiting book to witness.) 

A. This is the record-book of the Chicago & Great Southern Rail- 
wav Company. | 

Q. Is any part of it in your handwriting ? 


e 


A. Yes, sir. 
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Q. What portions of it? Just designate the pages. 
A. Some of it is in my handwriting, some of the pages, and some 
of itis not. ‘The first I notice occurs on pages 106 to 139, inclusive. 
Q. Is that all that is in your handwriting ? 

A. I think not; I think it is, too, from appearances. 


(Witness examines book.) 


A. Yes, sir. 

Q. In whose handwriting 1s page 86? 

A. It is written by Mr. Henry Crawford. 

Q. In whose handwriting are pages 96 to 105, inclusive ? 

A. That is done by Mr. Henry Crawford. 
703 Q. In whose handrit:ng are pages 140 to 145, inclusive? 
A. That is Mr. Henry Crawford’s handwriting. 

Q. You signed the proceedings on page 145? 

A. Yes, sir. 

Mr. Prerce: As secretary? 

A. As secretary of the company; yes, sir. 

Col. Cooper: When did you first have anything to do for Mr. 
Crawford with the Chicago and Great Southern Railway Company— 
how early a date? 

A. It was either on or about the 15th of March, 1882. The rec- 
ord-book shows the date of the meeting at Goodland, where I was 
present. : 

Q. Were you present at the meeting at Goodland, Indiana ? 

A. On that date; yes, sir About page 105, I think it is. 

Q. State the pages on which the record of the meeting at Good- 
land, Indiana, on March 15th, occurs. 

A. Pages 83 to 85, inclusive. 

(Q.. Who else was present beside yourself in the interest of Mr. 
Crawford ? : 

A. They might have all been in the interest of Mr. Crawford. 

Mr. GARDNER: That is a conclusion, and is not proper. 

Col. CoopER: Who else was present there, as far as, you re- 
member ? 

A. Mr. Crawford’s son was present and Mr. William A. Starin. 

Q. Do you know what was the occasion of the resignation of 
Messrs. Foster, Little, Conklin, Swan, McConnell, and -others as di- 
rectors, recorded in the record-book showing the proceedings of the 
board of directors on that day ? 

A. Do you want my idea of it, or my knowledge ? 

Q. Just what vou know. 

A. I know nothing. 
7033 Q. Did you know anything from any conversation with 
Mr. Crawford, or with any of these gentlemen who were the 
old board of directors? Did vou have any talk with them, or hear 
them make any explanation of the matters ? 

Mr. GARDNER: Give the conversation. 

A. [ecannot recollect any conversation, only the fact that it was 
u transfer of the property. 

Col. Cooper: I want to know whether vou remember the sub- 
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stance of any conversation which went to explain the reason of 


these men’s resignations; any conversation with Mr. Crawford or 


with these men at that time? 

A. No, sir. 

QQ. Why they resigned ? 

A. It would be impossible to recall any conversation. 

Q. I mean the substance of any conversation. 

A. I don’t recollect the substance of any conversation to that 
effect. 

Q. Do you remember when you became secretary of the company ” 

A. I think it was in April, 1883; I am not positive. I cannot re- 
call the exact date at present. | 

Q. Did you go down with Mr. Crawford to Goodland to that meet- 
ing of the 15th of March, 1882, in company with Mr. Crawford ? 

A. I have been on a good many trips with Mr. Crawford. I don’t 
at present recall that one, exactly. 

Q. Where was Mr. Crawford’s office in March, 1882—do vou re- 
member? ‘ 

A. It was located in the building at 125 Dearborn street. 

Q. Do you remember about a meeting of the new board of di- 

rectors that appears recorded in the record-book of the com- 


704. pany on pages 86 to 102,-inclusive, under date of March 15, 


1882? 

A. There were a number of meetings held around that time. [ 
don’t recollect this particular meeting. 

Q. I mean the meeting at which the construction contract be- 
tween Henry Crawford and the Chicago and Great Southern Rail- 
way Company was presented and approved by the board of direct- 
ors—the first meeting of the new board. 

A. I recollect nothing special in connection with it at all. 

Q. Do you remember whether or not Henry Meiselbar was present 
at that meeting ? 

A. I do not; no, sir. | 

Q. Do you remember of his being present at any meeting of the 


board of directors of the Chicago and Great Southern Railway Com- 


pany? 

A. No, sir. 

Q. Have vou seen the stock-book of the Chicago and Great South- 
ern Railway Company ? 

A. I have seen a stock-book. I suppose it is the stock-book. 

Q. I will ask vou what interest on the 18th of March, 1882, by 
way of stock, Mr. H. Crawford, Jr., had in the Chicago and Great 
Southern Railway Company—do you know of any interest that he 
had in it at that time? 

A. I have noknowledge of anything of that kind, Colonel, at that 
time, I don’t think. 

@. Since that time? 

A. Since that time—you said on the 18th of March. 

Q. Have vou any knowledge, acquired since that time, of what 
interest he had at that time, on the 18th of March. 1SS2—at the first 
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705 A. I supposed he had one share of stock. ~ 
Q. What interest did W. A. Starin have? 

A. Under the same head—one share of stock, I suppose. 

Q. Did you see the share of stock ? 

A. No, sir. 

Q. What interest did you have in the company in the way of. 
stock at that time? 

A. I had one share, I suppose. 

Q. Did you have a stock certificate for it? 

A. No, sir. 

Q. Had you subscribed for any stock? 

A. No, sir. 

Q. Then how and in what way did you have any stock of the 
company? Just explain what you mean by saying Mr. Starin and 
Mr. Henry Crawford, Jr., and yourself you supposed had one share 
of stock. Whatevidence did you see of the ownership of the shares 
of stock ? 

A. I don’t remember whether it was at that time or later that I 
saw a transfer of one share each to the following persons (naming 
the directors of the Chicago and Great Southern Railway Company) 
signed by Mr. Henry Crawford. 

Q. Have you seen such a document as that since? 

A. I say I don’t recollect whether it was prior or since that time. 

Q. You have seen such a document? 

A. I have seen such a document; yes, sir. 

Q. Transferring one share of stock toeach of these new directors? 

A. Yes, sIr. 

Q. Who was Mr. William A. Starin? What was his occupation 
on the 15th of March, 1882? 

A. He had cards for attorney, and was a clerk in Mr. Crawford’s 

office; that is about the size of it. 
706 Q. Who was D. H. Conklin, and what was his occupation 
on the 15th of March, 1882? 

A. I think he- was general superintendent of the Chicago and 
Great Southern railway prior to that time; he must have been at 
that time, as he had charge of the work. 

(). At whose instance and under whose direction ? 

A. Mr. Henry Crawford’s. : 

Q. Was Conklin one of the men who had a share of stock assigned 
to him by Mr. Crawford ? 

A. I think he was. 

Q. Who was Henry Moore? 

A. Mr. Henry Moore is a resident of Indiana, employed by Mr. 
Crawford in the procuring of right of way on the old construction 
of the Louisville, New Albany and Chicago. 

Q. What was Mr. Crawford’s interest in the Louisville, New Al- 
bany and Chicago railroad, if any ? 

A. He was contractor. 

Q. And Mr. Henry Moore was employed by him ? 

A. Yes, sir. 

Q. You mean the Chicago and Indianapolis Air Line, don’t you ? 
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A. That is the Louisville, New Albany and Chicago, isn’t it? 

Q. It subsequently was transferred to the Louisville, New Albany 
and Chicago as part of its system. 

A. Yes,sir. 

Q. Who was D.J. Lyon? What was his business? 

A. He was an attorney. 

Q. Practicing law where? 

A. He was at the office at 123 Dearb::rn street. 

Q. Whose office ? 

A. Mr. Henry Crawford’s oftice. 

Q. I will ask you whether Mr. Moore and Mr. Lyou, or either of 

them or both, were parties who had a share of stock assigned 
707 ~=—s to each of them by Henry Crawford ? 
A. I think they were. I haven't a definite recoliection of 
those names. 

Q. What is your best recollection as to these men’s interest in the 
road, as to where they got their share of stock, if they had a share 
of stock ? 

A. That is where they got it if they had it. 

Q. Where—from Mr. Sones Crawford by assignment ? 

A. Yes, sir. 

Q. Made when? About what tjme? 

A. About the 15th of March, about the time of that meeting. 

Q. The 15th of March, 1882? 

A. 1882; yes, sir. 

Q. Who was George W. McDonald ? 

A. He was an attorney of Attica, Indiana. 

Q. What connection did he have with the Chicago and Great 
Southern ? 

A. Well, I think he had something to do with the right of way, 
procuring transfers, or something of that character. 

Q. For whom—in whose employ directly ? 

A. Mr. Henry Crawford’s employ. 

Q. Prior to this time? 

A. I don’t say as to that; I don’t know. I had never met Mr. 
McDonald prior to that time. 

‘ Q. And what his relations were to Mr. Henry Crawford you don’t 
now ? 

A. No; I have no knowledge of that. 

Q. Do you know where McDonald ‘got his share of stock ? 

A. That was transferred by Mr. Crawford, I am quite sure. 

q. At what time? 
708 A. At the same time they were all transferred. 
Q. Who was Mr. Henry Meiselbar? 

A. He was an attorney. 

Q. What relation did he have, if any, to the Chicago and Great 
Southern ?” 

A. I don’t know that he had any. 

: Q. Did you ever know of any share of stock being transferred to 
im ? 

A. I don't recollect; no, sir. 
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Q. Do you remember of his being present at any meeting of the 
board of directors on or after March 15, 1882 ? 

A. I do not; no, sir. 

Q. Did you ever see any stock certificates delivered to any of these 
parties? : 

A. No, sir. 

Q. Who kept the general books, showing the receipt and dis- 
bursement of moneys of the Chicago and Great Southern while 
you were connected with it, while you had any knowledge of it ? 

A. Well, that was divided up in several divisions; I don’t know 
exactly what you refer to in that question. 

Q. I mean the books showing any receipt on account of stock, 
payments for stock subscribed. 

A. I never saw any books of that character. The construction 
accounts are the books that I saw. 

Q. Had Mr. Henry Crawford any connection with the Chicago 
and Great Southern prior to March 15, 1882, the time of the meet- 
ing at Goodland, Indiana? 

A. That is a hard question to answer, in my limited knowledge 
of Mr. Crawford’s connection with the business prior to that time. 

Q. From what you knew generally, what, if any, connection did 

he have with this company prior to that time ? 
709 A. I supposed he contemplated purchasing the property 
and building the road. 

Q. Did you get that from talk with Mr. Crawford ? 

A. I think no personal talk with Mr. Crawford at all. 

Q. Krom what you heard Mr. Crawford say ? 

A. Frown conversation pith the office; I don’t recollect; I have 
no recollection of who made the remark. 

Q. How long prior to the 15th of March, 1882, did you have any 
such knowledge? 

A. The first recollection I have is when his son went to record 
the mortgage; I think he returned, or was delayed over Thanks- 
giving, November of the year previous, which would make it the 
last of November, 1881. 

Q. Mr. Crawford’s son is the gentleman who signs his name H. 
Crawford, Jr., in this record, is he? 

A. Yes, sir. 

Q. When you got through with the meeting down at Goodland, 
Indiana, and you came back to Chicago, do you know what notice 
was given to the new board of directors, if any, for the meeting of 
the 18th of March, 1882? 

A. I don’t recollect ; no, sir. 

Q. Do you recollect who were present there? 

A. I do not; no, sir. 

(). Were you present r 

A. I have been present at a great many meetings. 

Q. Do you remember that first meeting, the first meeting of the 
new board, where Mr. Crawford’s contract was presented ; do you 
remember any such meeting as that, the construction contract of 
Mr. Crawford ? 
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110 A. If my recollection serves me correctly, I staid in the 
country from the 15th of March, at that time. 

(). For how long? 

A. I could not say as to that. I was there under Mr. Conklin for 
some time, and then we moved to Goodland, and we staid there 
most of that summer. 

(. Do you remember whether, after the meeting where the gen- 
eral resignation of the directors*took place—according to this record- 
book, on the 15th of March, 1882—whether you came back to 
Chicago? 

A. T dia not come back at that time: no, sir. 

Q. Do you know whether or not you had come back and was here 
by the 18th ’” 

A. I don’t know as to that. 

Q. What is your best recollection about it? 

A. My recollections are that we went back and forth a great many 
times, in and out, but we had our headquarters in the country from 
that time on. 

Q. Do you remember being present at any meeting of the board 
of directors of this company where the construction contract of Mr. 
Crawford was oniniated for action of the board of directors ? 

A. I have no recollection of any definite action taken at any 
special meeting, or any of those meetings at that time; the time 1s 
considerably distant. : 

Q. I want to ask you this question: From the 15th of March, 
1882, down to the first of January, 1885, I will ask you whatever 
vou did in connection with the Chicago and Great Southern, either 
as secretary, director, or otherwise, under whose directions vou 
acted—-instructions ? 


411 Objected to by solicitor for the Chicago and Great South- 
ern Railway Company. 7 


A. Under Mr. Henry Crawford’s directions. 

Q. You cannot state positively, then, whether you were or were 
hot present on the 18th of March, 1882, at the meeting of the board 
of directors recorded in the record-book ? 

A. I cannot: no, sir. | 

Q. I wish you would try and refresh your recollection when I 
tell you that the 15th of March, 1832, occurred on Wednesday, and 
the 18th of March on Saturday, whéther or not you returned frou 
Goodland, Indiana, that week, to be present at that meeting of the 
board of directors. 

A. I was bome either that Sunday or the Sunday following, be- 
cause when I went into the country I had no expectation of staying, 
and had no change of clothes, or anything. 

Q. Do you remember whether you came back in time to attend 
this meeting on Saturday, the 18th of March” 

A. I have no further recollection in regard to that transaction. 
There were meetings held about every time I was there in the office; 
[ don't know exactly about the special dates or times. 

Q. Do you remember whether you were present at the time the 
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mortgage was presented for approval by the board of directors— 


_ the draft of the mortgage ? 


A. I have no recollection of any special movements in any of the 
meetings. : 

Q. I will ask you this question: Did you or not, on or before the 

18th of March, 1882, read over Mr. Crawford’s construction 
712 contract with the Chicago and Great Southern Railway Com- 
any? 

A. No, sir; I don’t think I ever saw it prior to that time. 

Q. Did you see it on that day, on the 18th of March, 1882? 

A. I have no recollection of seeing it that day. 

Q. Do you remember whether or not you ever gave any consid- 
eration to the contents of it, the provisions of the construction con- 
tract ? 

A. I copied it a number of times. 

Q. I don’t mean that; I mean, on or before the 18th of March, had 
you ever given any consideration to the provisions of that construc- 
tion contract ? 

A. No, sir. 

Q. I want to ask you what consideration you, as a director of the 


Chicago and Great Southern Railway Company, had given to the | 


terms of the mortgage recorded in the record-book from pages 88 to 
95, inclusive, to John C. New, either on the 18th of March or prior 
thereto. 

A. I gave it no consideration, I don’t think, any more than I would 
anything out of curiosity. 

Q. I wish you would lock at the record-book from pages 106 to 
118, inclusive, which I understand you to say are in your handwrit- 
ing, and say from what memoranda or data you wrote that in the 
record -book. 

A. I have no recollection now what that came from at all. That 
is simply my work as clerk, because it is signed by Mr. H. Crawford, 
Jr.,assecretary, think. ‘“ There being no further business presented, 
the board then adjourned. H. Crawford, Jr., secretary.” 

Q. Who asked you to write that in the book ? 
713 A. I think it was at the direction of Mr. Henry Crawford 
or his son. 

Q. Did you or not write it from some manuscript presented to 
you; do you remember that ? 

A. Most undoubtedly ; I certainly could not get up a document 
like that. 

Q. Do you remember in whose handwriting the original of that 
document was ? 

A. No, sir. 

Q. Do you know where the document is ? 

A. No, sir; that is giving the line of the road. It might have 
been in the engineer's handwriting. 

Mr. Pierce: Is that change in the line of the road in Newton 
county? 

A. I think so; something of that character. 
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Col. Cooper: When was that written? Do you remember whether 
it was written on the day it bears date—January 29th, 1883 ? 

A. I could not tell that either. 

Q. Where were the headquarters of the company on January 29th, 
1883? I mean the Chicago and Great Southern Railway Company 
in Chicago. 

A. I think they were at 123 Dearborn street. I don’t think we 
=, until May to Monroe street, if I recollect correctly; May, 
188 

Q. Do you remember whether in the original the names which 
appear signed on page 110 of the record-book were signed in the 
same handwriting as the balance of the document from which you 
copied ? 

A. [ have no recollection of the transaction at all, Colonel. 

Q. Did you know at that time Mr. Henry Meiselbar’s handwrit- 
ing ? 

A. Yes, sir. 
714 Q. Do you remember any circumstance of copying his 
name from an original manuscript into this book? 

A. No, sir; I haven’t any recollection of that. Those appear of 
record in the county court down there, wherever that is. That docu- 
ment is filed in the county court, and’ Wherever that county is it can 
be found at the county seat. 

Q. You say you were present at several meetings of the board of 
directors of this company; I want to ask you “ hether Mr. Henry 
Crawford was present at any of those meetings ? 

A. Yes, sir. 

Q. What person, if any, present at the meeting took the lead in 
the matter of originating business and saving what should be done, 
advising, and so forth? 

A. It all amounted to the same thing. It was presented by dif- 
ferent parties there. 
ls ‘hat do you mean by saying it all amounted to the same 
thing ? 

A. That it was under the direction of Mr. Henry Crawford. 

Q. What the board of directors did, you mean to say, was at the 
instance and direction of Mr. Henry Crawford? 

. Yes, sir. 

From what time to what time? 

. That is all the recollection I ever had ef it. 

Every meeting of the board of directors? 

. As far as I recollect. 

. From the 15th of March down ?” 

. Yes, sir. 

. What fact or circumstance was there, if anv, which put Mr. 

Crawford forward as n leading spirit and giving sole directions here 
as to what the board of directors should do at their meetings? 

715 A. He was the owner of the road, and it was his personal 
business or under his direction, for his benefit. 

Q. You all understand that the whole matter was for Mr. Craw- 
ford’s benefit ? 
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Objected to by solicitor for complainant. < 


Q. Did you understand that it was for Mr. Crawford’s benefit? 
Objected to by solicitor for complainant. 


A. Yes, sir. 

Q. How many of the board of directors were in Mr. Crawford’s 
direct employment? I mean the new board of directors that was 
elected on the 15th of March, 1882. (Handing book to witness.) 
Just name them. 

A. The first name that appears is H. Crawford, Jr. That being 
Mr. Crawford’s son, [I hardly know whether you would term it under 
his employ or not. 

Q. Was he or not in Mr. Crawford’s employment or under his 
direction, doing his bidding ? 

A. He was doing his work; I supposed it was under his directions 
that he did it. Mr. Starin is the next gentleman. He was working 
for Mr. Crawford prior to the time that I did, even in 1880. 

Q. Was he or not at this time? 

A. Yes, sir; [think he was. Mr. D. H. Conklin was superin- 
tendent of construction at that time. 

Q. You have said he was in Mr. Crawford’s employment? 

A. Yes, sir. Myself. I was, I suppose, without doubt. “ Mr. 
H. Crawford was then elected director in place of Mr. J. M. MeCon- 

nell.” Mr. Henry Moore’s name appears next. I could not 
716 sav whether he was working for Mr. Crawford at that time or 

not. He had been connected with the air-line business for 
some time prior to that at least or during that time, if I recollect. 

Q. Do vou know whether or not he was getting up right of way 
for the Chicago and Great Southern at that time ? 

A. I think he made one visit down there. I don’t know whether 
he did any right-of-way business or not. 

Q. Go on with the list. 

A. “Mr. D. J. Lyon was then elected director.” I don’t know as 
Mr. Lyon could be called in the employ of Mr. Crawford. 

(). He had an office with Mr. Crawford ? 

A. Yes, sir; he did small lawsuits and cases for office rents. 

(). For Mr. Crawford ” 

A. Yes, sir. 

(Q. Do you know whether part of his consideration for his office 
rent was his services on this board of directors ? 

A. I could not say that. I suppose he was to do most anything in 
that line that was required of him. 

Q. Required of him by whom ? 

A. Mr. Henry Crawford. Mr. George W. McDonald, I could not 
speak in regard to him any further than I have already. Mr. Henry 
Meiselbar’s name is here. : 

Q. What relation bad Mr. Henry Meiselbar to Mr. Henry Craw- 
ford ? 

A. He had been a clerk and stenographer in his office. _ 

(). Was he at that time, do vou remember ? 

A. Well, 1 could not say at that time whether he had severed his 
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connection or not. It was during that period—either prior or 
after. 
717 Q. Go on. 
A. That is all the names I notice. 

Q. To refresh your recollection about your presence at the meet- 
ing of the 18th of March, 1882, let me call your attention to a pro- 
vision of the contract, as appears on the record-buok at page 97, 
wherein, under the second paragraph of the construction contract 
with Mr. Crawford, it is decided that Mr. Crawford “ will also in a 
proper and workmanlike manner grade and _ bridge the said rail- 
road, lay down thereupon two thousand and six hundred and forty 
ties to the mile, either of oak, hemlock, cedar, or other proper wood ;” 
whether or not you remember any discussion as to whether the ties 
should be of either of the kinds of timber named there; do you re- 
member about it ? 

A. I don’t recollect about any of those special provisions at all. 

Q. I mean at that time, whether the board discussed that question 
amongst them ? 

A. I think not. 

Q. It does not call to vour mind whether you were present or 


not? 
A. No, sir. sat 
Q. Have you had any experience in railroad construction ? 
A. No, sir. 
Q. You have not had any experience ? 
A. Not prior to that time. 
Q. Have you had since ? 
A. I was down there that summer ; I picked up a little of it. 
Q. About the cost of materials ? 
A. Some, yes. 
718 Q. Do you know whether there is any difference in the 
»rice of oak, hemlock, or cedar wood for ties ? 

A. They are about of a quality, I guess, except oak is a little 
better. 

Q. About the cost to the contractor ? 

A. That depends largely on where you buy thei. 

Q. Delivered down on the line of that road—was there any dif. 
ference in the price of those kinds of ties delivered on the line of 
that road in March, 1882 ? 

A. I shall have to give that up, because you might buy oak ties 
on the line that were cut there cheaper than you could get hemlock 
ties hauled down there. 

Q. The contract, on the same page, further provides that Crawford 
shall “lay down thereupon either iron or steel rails, to be not less 
than 52 pounds to the lineal yard.” Do you remember about being 
present when that question was discussed, as to whether the road 
would have iron or steel rails ? 

A. No, sir; I have no recollection about that. 

(. Do you know whether or not at that time iron or steel rails of 
the same weight per yard were the more expensive? 
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A. I only know by my judgment at present that steel would un- 
doubtedly be the more expensive. = 
Q. Do you remember about any provision in the contract wherein, 
in addition to the consideration which Mr. Crawford was to receive 
in the first-mortgage bonds and the income bond3 and the shares of 
stock, and also all donations and subscriptions, subsidies voted, etc., 
that he was also to use the credit of the railway company in 
719 the purchase of supplies for the doing of the work; do you 
remember any discussion about that at any meeting ? 
A. No, sir. 
Q. Who was J. B. Forseman ? 


A. He was a resident of Indiana, if I associate the name with the | 


man I know as J. B. Forseman. 

Q. He appears, on page 103 of the record, to have been elected, on 
the first of May, 1882, as one of the directors of this company. Do 
you know who he was? 

A. There is a Forseman down in Indiana; I suppose it is the 
sane one. : 

Q. What was his connection, if any, with this road, outside of 
being a director ? ) 


A. Nothing further than that the road went through his farm, I. 


uess. 
. Q. Do you know whether he had any pecuniary interest in the 
road ” 

A. I think not. 

Q. Do you know whether he was a stockholder ? 

A. I think he had a share of stock, the same as the rest of them. 

Q. Where did he get it? 

A. It he had one Mr. Crawford assigned it to him. 

Q. I notice in this record-bouk, from your statement, that, on page 
123 to 139, inclusive, whilst vou were secretary, the proceedings are 
in your handwriting. 

A. Yes, sir. 

Q. Now, when were those written out—at the time the meeting 
occurred ? 

A. They were written at various times ? 

Q. Who wrote them originally, I mean; not in this book, but if 
there was any original minute made of them in whose handwriting 

and who did it? 
720 A. Now, it would be hard to tell, in a broad question like 
that—the several meetings of directors—whose handwriting 
they were in. | 

Q. Take the first meeting, then, while you were secretary, from 
page 125 to 150, inclusive, whether or not those were written down 
at the time. 

Mr. GARDNER: In the book, do vou mean? 

Col. Cooper: T asked him tirst whether they were written as the 
proceedings of the meetings took place or immediately thereafter, or 
whether they were written out on paper and afterwards transcribed. 


A. My recollection of this meeting, the meeting on page 123 I 
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refer to now, that is the time of the consolidation of the Chicago «& 
Great Southern with the Chicago & Biock Coal Railroad Company. 
I don’t recollect now how those minutes were gotten up or much 


about it. 


Q. What is your general recollection as to the minutes that you 
transcribed in your handwriting in the book, whether or not they 
were written down by you at the time of the meeting or written out 
on paper by you or anybody else and afterwards filled in? 

A. I think I madesome notes in regard to them, if I recollect cor- 
rectly. 

Q” Who put those notes in shape, that is what I want to know, as 
they are transcribed there ? 

A. I think they were submitted to Mr. Crawford before they were 
put into the book. 

Q. Which Mr. Crawford, Henry ? 

A. Henry Crawford. This agreement here was drawn up by 
soraebody else (indicating on record book), I think the stenogra- 

her. 
721 Q. At whose dictation ? 
A. I could not say; I was not present. 

Q. Take the proceedings at the meeting from page 131 to 139, in- 
clusive, signed by yourself as secretary, what do you say about those 
proceedings, whether they were writfeh out at the time of the meet- 
ing, as they appear in the book and written in the book, or whether 
a memorandum was made cnd they were .fterwards written out in 
extenso and copied into the book ” | 

A. That includes another article of agreement, and I don’t recol- 
lect in wnose handwriting it was now. 

Q. Do vou remember whether you wrote it out yourself? 

A. I did net write it originally. 

Q. Who did write it originally ? 

A. I could not say as to that. 

Mr. Pierce: Is it the articles of consolidation ? 
ane Yes, sir; it is giving the articles of consolidation, April 18, 

83. 

Q. Isn’t it the deed of further assurance ? 

A. “ The president presented to the meeting a draft of the deed 
of further assurance.” 

Col. Coorer: What I want to ask vou is, after you became secre- 
tary of the company did you ever, of your own motion, from your 
recollection of the meeting and from your own minutes, write out 
without submitting to Mr. Henry Crawford what you were going to 
transcribe in your book ; did you ever put it into the book ? 

A. No, sir. 

Q. You submitted all these things to Mr. Crawford ? 

A. Yes, sir. 

Q. Why ? . 

A. Because it was his business. He is a good lawyer, and I 

wanted to write them up in good shape. I was working for 
722) =Mr. Crawford: naturally I would want to do a; he wanted 
me. 
3dI—1280 
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Q. The record on pages 141 and 142, I believe you have sworn, is 
in Mr. Crawford’s handwriting ? 

A. Yes, sir. 

Q. And the record of the meeting, on the same pages, at Good- 
land, August 11, 1883, appears to be signed by yourself as secretary. 
Now, did you read over the record before you signed it; did you read 
over that record to see whether it was correct or not? 

A. 1 don’t recollect now whether I did or not. I suppose I did— 
that is the natural supposition. 

Q. It isin Mr. Crawford’s handwriting? 

A. Yes, sir. 

(2. Do you remember how soon after the meeting this was written 
up and signed? 

A. No, sir. 

(). Did vou see Mr. Crawford write it? 

A. I think I did; I don't recollect now. 

Q. Would it have made anv difference whether you did or did 
not? 7 

A. I don’t think it would; no. 

(). You would have signed it in any event? 

A. I guess I would. 

Q. Why? 

A. I was working for Mr. Crawford. I supposed it was his own 
business, and he wanted it done properly and all right. 

Q. On page 148 there is pinned a letter from Mr. Crawford, as 
contractor, to the board of directors of the company. I wish you 
would read that letter over to vourself. The letter is dated February 
18, 1884. 

A. (Witness reads letter.) 

(). I wish vou would at the same time look at the proceedings of 

the meeting on the same date, as recorded in the record-book 
723 = from page 141 to page 145, inclusive, and say whether you 
remember being present at that meeting? 

A. [I have no further recollection of this than any other meeting. 
I don’t recollect whether [ was or was not there. I have reason to 

believe that I was. 

Q. That vou were there? 

A. Yes, sir. : 

(). That was a meeting at which Mr. Crawford, in addition to a 
million dollars of first-mortgage bonds that he had already held, 
was voted two hundred thousand dollars of additional first-mortgage 
bonds, twelve hundred thousand dollars of income bonds, and twelve 
hundred thousand dollars, par value, of the common stock, full paid. 
Do vou remember about being present when those transactions were 
considered by the board 

A. I think so. 

(). Do vou know what consideration thev received? Just tell in 
substance what consideration the board gave those matters. 

A. It was a similar meeting to any of the rest of them there that 
was attended in the office by the gentlemen present. 

Q. In what respect was it similar? 
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A. That meetings were held there in a very few minutes, and 
everything was in good shape and lovely. 

Q. Why, if vou know, did the directors at that time vote an exten- 
sion of his time for the completion of the road to the first of June, 
1885, and vote him these additional first-mortgage bonds, the in- 
come mortgage bonds, and the stock; why did they do it; do you 
know ? 

A. I have no knowledge. 
724 4 Why did you vote for it if you did vote for it? 
Because he wanted it so; that is all I know. 

(). You pete for it because Mr. Crawford wanted it so; is that 
what you mean by that language * : 

A. It was Mr. Crawford’s property and he was the owner of it; we 
were all dummies; that was all there was to it; it is not the only 
corporation that has had dummies in it. 

Q. When did vou cease your connection with the Chicago & Great 
Southern Railway Company ? 

A. I went to work for Mr. P. B. Shumway about the first of No- 
vember, 1884; he was receiver of the company at that time. 

Q. How long did you remain In his service? 

A. Until about the middle of January, I think it was. 

Q. 1885? 

A. 1885; yes, sir. 

Q. What did you do then ? 

A. I went to work for Mr. Porter. 

Q. Henry H. Porter, the complainant in this suit? 

\. Yes, sir. 

What were you doing for him? What services were you in 
for Mr. Shumway ” 

A. I forget now what I was dveing; I was not doing very much 
of : -_ special duty; I was around the office there. 

(Q). What office? 

A. The office of the Chicago & Great Southern. 

Q. Where had been the headquarters of the Chicago & Great 
Southern Railway Company while you were connected with it, 
either whilst it was in the hands of the receiver or before when Mr. 

Crawford was contractor? 
725 A. The office wus 123 Dearborn street and then we moved 
to 115 Monroe street. 

Q). Was it or not in the same office with Mr. Henry Crawford ? 

A. He had his office there. 

Q. Do vou know Mr. Henry H. Porter? 

A. Yes, sir. 

q. I will ask vou from some time in the summer of 1884 until 
the latter part of the year 1884 whether you had the direct posses- 
sion of this record-book or not? 

A. The record-book was in the office, in the vault; I don't know 
whose possession it was called in; I supposed it was in mine. 

Q. Did Mr. Henry Crawford have access to it? 
A. Yes, sir. 
Q. And you had access to it” 


: ‘ #2 : 
site th ls Se CT ela i 
ins FSS Sh es ee ao 


276 HENRY H. PORTER VS. 


A. Yes, sir. 

Q. Do you remember about seeing Mr. Henry H. Porter in the 
office of Mr. Crawford from some time in the summer of 1884 down 
to the latter part of December, 1884 ? 

A. I think he was there; I don’t know. 

Q. Do you know whether he was there or not? 

A. I would not like to say positively he was or was not there, but 
I could not recollect. 

Q. What is your best recollection about it—as to whether during 
that time you saw Mr. Porter in the office of the Chicago & Great 
Southern or Mr. Porter’s office during that period? 

A. I don’t recollect when the trip was made over the line with Mr. 
Crawford and Mr. Porter and a number of gentlemen, but after that 
I think they were together er around somewhere. 

Q. You remember you saw them together? 

A. They were together on the line; I know that. 
726 Q. Do you remember whether or not Mr. Porter made any 
inquiries of you or any one in the office in connection with 
the Chicago & Great Southern about its affairs? 
. No, sir. 
. You don’t remember about that ? 
. He did not ‘make any, I don’t think. 
Of you ? 
. No, sir. 
Whether he did of anybody else, you don’t know ? 
. I could not say as to that. 
Do you remember whether this record-book was ever out of 
the office while you were there ? 

A. I could not answer that either: it might have been, and I 
would not know it. 

Q. Did you have special charge of it? 

A. That is supposed to be my charge. 

Q. I don’t care what was supposed to be; I want to know what 
was the fact; who had the custody of it—that is, who looked after 
it to see where it was ? 

A. It was in the common vault in the office. 

Q. Was it all the time in the common vault ? 

A. As far as I know; I have no knowledge of its being away. 

Q. Who had access to the vault ? 

A. Every one in the office. 

Q. Who were they ? 

A. “Ey Lyon, Mr. Moore, Mr. Crawford, Jr., Mr. Crawford, Sr., and 
myself. 

Q. Do you remember about any sale of Mr. Crawford's interest 
in this road, the bond or stock or construction contract, or what- 
ever interest he had in it, to Mr. Porter ? 

A. I know he was negotiating for something of that char- 

acter. 
727 Q. How long did those negotiations last ? 
. I was trying to recollect whether it was in the spring 
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or summer, but I don’t know; they run into a stock car down there 
at the beginning of it; I remember that. 

Q. A stock car where ? 

A. On the line of the Great Southern, when Mr. Porter went 
over the line and was inspecting it—on a tour of inspection. 

Q. Did you ever see a contract for the sale of Mr. Crawford’s in- 
terest between Mr. Porter and Mr. Crawford ? 

A. Yes, sir. 

Q. About what time did you see it? . 

A. I think it was about the holidays of 1884. 

Q. 1884-5? 

A. Yes; the holidays there. 

Q. I call your attention to that with reference to the time, when 
Mr. Porter went over the line of the road; was it before or after 
that contract ? 

A. He went over the road in the spring; that being December, it 
would naturally be after it. 

Q. That is, if this was in December, 1884. he went over the road 
in the spring of 1884 ? 

A. The spring or summer of 1884. 

Q. Do vou remember who went-along over the line of the road 
at that time besides Mr. Porter ? 

A. Mr. Marshall Field was one gentlemen, I believe. 

Q. Who else ? 

A. Mr. Keith, I recollect, I think. 

Q. Which Keith—Edson Keith ? 

A. I don’t know which Keith it was; I heard him addressed as 
Mr. Keith. 

Q. Did you go? 
728 A. I was down on the line at the time; I did not go with 
the party ; no, sir. 

Q. Who else was along, if vou remember; was Mr. Henry Craw- 
ford along? : 

A. Yes, sir. 

Q. Who else? 

A. Mr. Hillard was along, too, I think. 

Q. Mr. C. W. Hillard ? 

. Yes,sir; the gentleman present. 

Q Either this or after the time that they went over the road, I 
want to ask you whether you saw Mr. Porter after you saw these 
gentlemen go over the road; prior to the time of this contract be- 
tween Crawford and Porter? 

A. Whether I saw Mr. Porter? 

Q. Yes: after they went over the line of rod road and before vou 
saw this contract, about the holidays of 1884 ” 

A. I think I did 

Q. Now, I want to ask you where you saw him ? 

A. I think he came to Mr. Crawford's office, but I don't know pos- 
itively. 

Q. Had you known Mr. Porter before this time? 

A. No, sir. 
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Q. How did you come to know who he was? ~ 

A. I don’t know any more than the presence of Mr. Marshall 
Field ; he was called by name, and the conversation I heard around 
that Mr. Porter was there with his friends to view the road ; Mr. H. 
H. Porter, the stockholder of the Rock Island and the First Na- 
tional Bank. 

Q. Do you know of any parties—you need not say what you know 
about them, but do you know of any parties looking into the affairs 
of this road between the time Mr. Porter went over the line of it and 

the winter of 1884 ’5 ? 
729 A. Now, I don’t eet the drift of that question. 

Q. Iw ant to ask you whether any other parties were looking 
into the affairs of this road, to your knowledge, at any time during 
the year 1884 outside of Mr. Porter ? 

A. There was Mr. Walker. 

Q. What Mr. Walker? 

A. I have forgotten his initials; he has three of them, I think. 

Q. Who is he? 

A. He is a broker here, I understand. 

(Q. Do you know Mr. Samuel M. Nickerson ? 

A. I know who he is; I am not personally acquainted with him. 

Q. Do you know whether he was —? 

A. I could not say; I think he was there in connection with Mr. 
Porter in regard to the matter. 

Q. Do you know whether he was in the office? 

A. I don’t know whether he was or not; no, sir. 

(. I will ask you whether you know whether any of the following 
gentlemen—Mr. Sebor, Mr. David Dows, Mr. J. M. Durand, Mr. A. J. 
Leoth, Robert Law, Isaac H. Wing, E. W. Winter, or E. F. Law- 
rence—were examining into the affairs of this company during the 
year 1884? 

A. I don’t know of any of them. 

Q. You do not? 

A. No, sir. 

Q. [ want to ask vou whether your own position in the office or 
place or desk, and your habits about the office, were such that you 
would have known what parties visited Mr. Crawford with reference 
to this road when you were in? 

A. I probably would have seen them ; yes, sir. 
io Q. You don’t remember about seeing any of these people ? 
A. No, sir. 
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Counsel for defendants asks counsel for complainant whether he 
will waive the notice for the production of the contract between 
Henry H. Porter and Henry Crawford, so that he can lay the foun- 
dation for the examination of this witness and the giving of sec- 
ondary evidence as to its contents—that is, the contract for the sale 
of Mr. Crawford's interest in the Chicago & Great Southern rail- 
way. 


Mr. Pierce: I am not prepared to say whether I will waive notice 
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or not, but Mr. Porter is within reach of process of this commis- 
sioner, and the contract is in his possession, I suppose. 

Col. Coorer: The only trouble is this witness wants to return to 
his business in Omaha, and I want to have the matter determined 
before I go on with the examination further. It is a matter of con- 
venience for all of us. 

Mr. Pierce: I do not imagine there will be any trouble about 
getting hold of that contract if you propose to examine Mr. Porter. 

Mr. Garpner: That contract will probably be produced. I don’t 
think there is any necessity for your proving the contents of it. I 
presume itewill be produced when you ask for it. 

Col. Cooper: I have no reason to doubt it at all.- 

Mr. Pierce: We will furnish you everything we have—that is, if 

it comes up in proper shape. 
73l Col. Cooper: Were you or not in New York at any time 
when any money was paid over to Drexel, Morgan «& Co.? 

A. Never; 0, sir. 

Q. Do you know, either personally or by conversation with Mr. 
Porter and Mr. Crawford, whether any money was paid over under 
the contract or not? 

A. I was present at a meeting between Mr. Crawford and Mr. Por- 
ter where Mr. Porter presented a ceatract to Mr. Crawford. Mr. 
Porter endorsed on Mr. Crawford’s contract or vice versa the payment 
of the money and the transfer of the stock and bonds. 

Q. What contract was that? 

A. That is the Henry H. Porter syndicate contract with Henry 
Crawford. 

Q. The contract between Porter and syndicate and Mr. Henry 
Crawford ? 

A. Between Mr. Porter and syndicate and Mr. Crawford. 

Q. What stock and bonds do you refer to? 

A. The stock and bonds that were in the hands of Mr. Crawford, 
through Drexel, Morgan & Co., I suppose, to Mr. Porter. 

Q. Did you hear any talk between them at that time ? 

A. No, sir; not much; very little conversation. 

Cross-examination waived. 

Signature of witness to above deposition waived by agreement of 
counsel, 

By agreement of parties the further taking of testimony was ad- 
journed to W ednesday, November 4th, at 10 o'clock a. m. 


732 Werpnespay, November 4, 1885. 
Parties met pursuant to adjournment at 11 o clock a. m. 


GEORGE W, McDoxa.p, a witness called on behalf of the defend- 
ants, being first duly sworn, was examined in chief by Col. Coorrr, 
and testified as follows: 

Q. State your name, age, occupation, and residence. | 

A. My name is George W. McDonald; thirty-seven vears old ; 
residence, Attica, Indiana; occupation, attorney. 
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Q. Do you know anything about the Chicago and Great Southern 

tailway Company ? 

A. I was connected with it at one time—from some time in 1882 
to the date it passed into the hands of the receiver. 

(). What year was that? 

A. October 27, 1884. 

(). How early in 1882 were you connected with the railway com- 
pany? 

A. Well, I had been connected with the railway company under 
Mr. Foster in 1881—that is, I had been doing some work for him. 
I was notified some time in the spring of 1882 that Fhad been 
selected as a director. I had been employed a few months previous 
to that by Mr. Crawford to do some work in our place. 

Q. What Mr. Crawford ? 

A. Mr. Henry Crawford. 

Q. You had been employed by Mr. Henry Crawford to do what 
kind of work? 

A. To procure some rights of way from the east bank of the 
733 Wabash river to the connection with the Block Coal railroad 
in the city of Attica. 
(y. What time was it you say vou were employed by Mr. Crawford 
to do that work ? 

A. I think it was in the fall of 18S1 or early in 1882—in Decem- 
ber, ISS1, or January, 1882. 

(2. What connection, if any, did Mr. Crawford have with the 
Chicago and Great Southern Railway Company at the time when 
you were employed to procure these rights of way? 

A. I dow’t know of any connection that he had then; I don’t 
know what connection, except I looked upon him as the reputed 
purchaser or would-be purchaser, or something of that kind. 

(). Purchaser of what? 

A. Of the Indiana and Chicago Railway Company as it was then. 

(Q). That was the same company that was afterwards the Chicago 
& Grreat Southern ? 

A. Yes, SIP. 

Q. I notice that your first connection with the Chicago and Great 
Southern Railway Company, as appears by the record-book already 
introduced in evidence, was on the 15th dav of March, 1882, when, 
as recited by the record-book, on the resignation of Silas Sink as a 
director of the company, being presented and accepted, you were 
elected in his stead at a meeting reported by the record-book to have 
been held at Goodland, Indiana, on the 15th of March, 1882; were 
you present at that meeting ? 

A. [ was not. 

Q. How soon after that meeting did vou get notice that you were 
a director” 

A. But a short time after that—a few days; D. H. Conklin, 

734 who was then the general superintendent, informed me that 
[ had been selected as a director, and a few days following 

that [ met Henry Crawford, by his request, at the Lafayette Junc- 
tion, and rode with him to the La Salle-street depot. He informed 
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me at that time that I had been selected as a director, and detailing 
me for some work that he desired I should do. 

Q. Do you know whether it was as early asthe 18th of March you 
were informed of your election ? 

A. Idonot. It was but a few days after the selection that Mr. 
Conklin came down there. 

Q. Do you remember what day of the week it was that Mr. 
Conklin came down—whether it was in the early part of the week or 
the latter part of the weck ? 

A. I think it was the latter part of the week. 

Q. Did you get any notice of the meeting of the board of directors 
to be held at Chicago on the 18th of March, 1882? 

A. I did rot. 3 

Q. Were vou or not present at a meeting held in Chicago of the 
board of directors on the 18th of March, 1882? 

A. I was not. 

Q. You say you were not notified of the meeting ? 

A. I was not notified ; no, sir. 

Mr. GarpNER: Don’t you want to correct that a little and say you 
never received notice ? 

A. I never received any notice; that is what I intend by my an- 
swer. 9 
Col. Cooprr: Were you present at a meeting of the stock- 
735 ~—holders of the company on the first of May, 1882, at Good- 

land, Indiana? 

A. I was not. 

Q. The records recite that you were elected director at that time, 
did you subsequently receive notice, on that day or subsequently, 
that yuu were elected such director? 

A. I did not; I never received but one notification that I had 
been elected a director. 

Q. When was that? 

A. That was the first time; I was notified then, as I have already 
stated. 

Q. The only time you ever received any notice you were elected 
a director was the time you have mentioned ? 

A. That is all. 

Q. The notification given to you by Mr. Conklin and also by Mr. 
Crawford ? . 

A. Yes, sir. | 

Q. The record recites on page 105, under date of May 1, 1582, 
that there was a regular meeting of the board of directors that day 
elected, held at the company’s office in Goodland at 3 o'clock p. m., 
and that you were present; do you remember such a meeting ? 

A. I do not. 

Q. Were you present? 

A. I was not. 

Q. Were you present at a meeting of the stockholders held on the 
10th of March, 1883, at Attica, Indiana—a special called meeting of 
the stockholders ? 

A. I was. 
36—1280 
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Q. The record recites that on the 7th of Mav, 1885, there was a 
stockholders’ meeting of the company held at Goodland, May 7, 
1883 ; were you present at that stockholders’ meeting? 

736 A. I was not. 

Q. The record recites that on the 11th of August, 1885, that 
you were present at a meeting of the board of directors convened at 
the office of the company at one o’clock p. m., at Goodland, Indiana. 
Were you present at that meeting? 

A. I was not. 

(). The record recites that on the 18th of February, 1884, there 
was a: meeting of the board of directors held at the office of the com- 
pany in Chicago, and that you were present. Were you present? 

A. I was present. 

(). At that meeting? 

A. I was; yes, sir. 

(J. There is attached to page 143, containing a record of that 
meeting of the board of directors, a letter from Henry Crawford, as 
contractor. I wish vou would look at that letter and see whether 
you have ever seen it before. 

(Witness examines letter.) 

A. Yes, sir. 

(). Where did you first see that letter or report? 

A. The letter was handed to me in an envelope with another let- 
ter of instructions by Mr. Crawford, in Chicago. 

Q. When? 

A. On the morning of the 18th of February, 1854. 

(). Before or after the meeting ? 

A. Before the meeting. 

Q. This letter or report of Mr. Crawford, as contractor, was handed 
to vou, together with a letter of instructions. What do you mean 
by letter of instructions? 

A. A letter of instructions as to what was to be done that 
73700 day by the board that was to be called together that morn- 

ing, for which purpose I had come up to Chieago. 

(). Who sent vou word to come to Chicago? 

A. I got a telegram from the office. [ don’t remember whether it 
was Mr. Crawford himself or Mr. Lacey. [I don’t remember exactly. 

Q. Did or did not the board carry out the letter of instructions of 
Mr. Crawford ” 

Objected to by solicitors for complainant. Question waived. 


Q. What did vou do with that letter of instructions ? 

A. IT took the letter of instructions, and when the meeting was 
called to order—we had some trouble in getting the meeting to 
order, at first we were nnable to get a quorum of the directors 
together—and the letter, together with a letter of Mr. Crawford, was 
handed to some member of the board, | don't remember who, and it 
was before the board: I don't think the report was ever read fully 
that morning. 
Mr. Prerce: What report do vou mean? 
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A. That letter. | 
Col. CooreR: The letter of Crawford ? 


A. This letter here. (Indicating letter attached to record book.) 

Q. The letter that is in the record book”? 

A. Yes, sir. 

Q. Fastened to page 143? 

A. Yes, sir. 

Q. That was not read? 

A. I don’t think it was. 

Q. Just state who were present at the meeting. 

A. Henry Crawford, Jr., F. F. Lacey, C. S. Worden, Elijah Moore, 

Jr., and myself. 
735 Q. You say you had some trouble in getting a quorum. 
What was that trouble? 

A. We left the office and went to the office of D. J. Lyon, who 
was at that time a director, and a justice of the peace here: he was 
engaged in holding court. 

Q. Where; in Chicago? 

A. Yes, sir; and we asked him for a few moment’s conversation, 
and Mr. Lacey and myself approached him, and we told him the 
object of our coming. Be 

Q. What did you tell him the object of your coming there was” 

A. We told bim we wanted to hold a meeting of the board of 
directors, and it would not take but a few minutes; we had a mat- 
ter that wanted attention; and he then said he could not act, be- 
cause he had some claims against the company, and had either 
sued or expected to; at least he had some claims against the com- 
pany that prevented his acting in that capacity; he would not act 
so any more. We then went back to the oftice. 

Q. What office ? 

A. ‘To 115 Monroe street—the railway office—and on my way 
into the room it occurred to some of us—I don’t remember who— 
to make Mr. Moore a director. 

Q. What Mr. Moore? 

A. Elijah Moore, Jr.; he was made director by common consent, 
and we went in and the meeting was called to order. 

Q. What was the form gone through to elect Mr. Moore a di- 
rector ? 

A. We found we were without a quorum in Chicago, and some- 
one suggested : “ Here is Mr. Moore; let us make him a director.” 


We had knowledge at that time that Mr. Lyon would not’ 


739 act; why not make Moore a director? And the directors 
then present consented, and we called Mr. Moore into the 
counsels to participate. 

(). Do you know whether or not Moore had been a director before 
that time ? 

A. I do not think he had been, from the action that morning. 
He thought it was a little premature, and seemed to hesitate a mo- 
ment as to whether it eeuld be all right or not; at least I thought 
from his manner that he hadn't any knowledge of it. 
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Q. Did you or not know whether he was a director before? 

A. I didn’t know that he was a director before at all; I thought 
I knew the full board. 

Q. Did you know what the full board of directors was as appeared 
by the record ? | 

A. I thought I did. 

Q. Who was it at that time? 

A. Henry Crawford, Sr., Henry Crawford, Jr., F. F. Lacey, Henry 
Meiselbar, D. J. Lyon, J. B. Forseman, C. S. Worden, and myself. 

Q. How about Starin? 

A. And William A. Starin. 

Q. How did you find out all those were directors? 

A. I only gathered the information from talk I had with the 
others, members of the board, as to who they were. 

Q. Did you ever see any announcement of it in the public prints, 
or otherwise ? 

A. I got the announcement of the first board of directors ina 
paper from Indianapolis, and I don’t remember to have seen the 

announcement of any of the subsequent boards. 
740 Q. The record recites that at a meeting at Goodland, Au- 
gust 11, 1883, William A. Starin resigned as vice-president 

and as a member of the board of directors, which resignation was, 
on motion, accepted, and Mr. E. Moore, Jr., was elected as director 
in his stead ; I would like to ask you to look at that record and see 
whether that appears to have be changed—that is, the name of E. 
Moore. 

A. There has evidently been an erasure, and Mr. Moore’s name 
inserted. : 

Q. Does it bear evidence of being scratched out? 

A. Yes, sir. 

Q. The original name that was written in there? 

A. Yes, sir. 

Solicitor for complainants objected to the question and the an- 
swer. 


Q. Do you know whether any stock was issued to Mr. Moore at 
that meeting or not? 

A. There was not. 

Q. Was there any assignment of any stock to Moore? 

A. There was not at that time; do you mean the meeting in Good- 
land ? 

Q. No, no; the meeting at which vou were present. 

A. No, sir. 

Q. February 18, 1884? 

A. There was no stock issued to him at that time by that meeting. 
The only thing done or transacted at the meeting of that morning 
was a motion to receive the contract and extend the time of the con- 
tract to Mr. Crawford. 

Q. To what time? 

A. To February, 1885—June, 1885, I think, if I recollect 
741~—s rightly; I don’t remember; the data that was gained was 
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gained principally from the letter of instructions that was attached 
to the letter. 

Q. How long was the meeting in session? 

A. About ten minutes. 

Q. You say this report or letter of Mr. Crawford’s attached to 
page 143 of the record-book was not read to the meeting ? 

A. No, sir; the letter was directed to me; the other letter. 

Q. I am speaking about this letter. 

A. No, sir; that was not read. The letter of instructions contain- 
ing it was read. It was directed to me, and that was read, and this 
report of the contractor was merely held up to the view of the direct- 
ors, and the motion made that was necessary. 

Q. In whose handwriting was that letter of instructions? 

A. Heury Crawford’s. 

Q. Whose signature was attached to it? 

A. Henry Crawford’s, I think. 

Q. Are you acquainted with Henry Crawford’s handwriting ? 

A. Yes, sir. 

Q. In whose handwriting is the letter or report attached to the 
record-book, at page 143? 

A. Henrv Crawtord’s. 

Q. In whose handwriting was the record of the minutes of the 
meeting of February 18, 1884? 

A. Hevry Crawford’s, I should think; it looks similar to the let- 
ter. 

Q. Did you have any information from any engineer as to whether 

the statements contained in Mr. Crawford's letter or report as 
742 = to what he had done in the matter of constructing the road 
was true? 

A. I did not. ! 

Q. Did you know vourself whether it was true or not” 

A. I supposed that I had a knowledge—a pretty fair knowledge— 
of the state or condition of the railway at that time. 

(). Was the matter discussed as to whether the matter was true? 

A. It was not discussed. 

Q. As to whether the report of Mr. Crawford was true” 

A. It was not discussed; it was something he wanted done, and 
we arranged it. 

Q. About the matter of extending his contract to June 1, 1885, 
why was that done, if vou know ”% 

A. Because he desired it. 

Q. Why and on what account did you pay him the two hundred 
thousand dollars additional first-mortgage bonds? 

A. That was a part of the request, I think, contained in the 
letter. 

Q. Why did you vote it—imply because he asked 11? 

A. Simply because he asked it. 

Q. Why did you do that? 

A. Why, #s the property belonged to him, I did not know why he 
should nat control it. I supposed that whatever he wanted done in 
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the matter was for his own interest, and we acted in accordairee with 
that wish. 
Q. How was it with regard to issuing one million two hundred 
thousand dollars of income bonds—vour voting them to him ? 
A. They were voted; the only question concerning the matter at 
all that was made in the letter of instructions that followed this was 
that the amounts 
745 Solicitor for complainants objected to the witness saying 
anything about the contents of that letter. 


The amounts bore the evidence of an erasure, and it was hard 
to distinguish between the figures “2” and “3,” and we merely 
discussed as to whether it was a 2 or 5 

(Q). What was two or three ? 

A. A million two bundred thousand or a million three hundred 
thousand. 

(2. Of what—income mortgage bonds or stock ? 

A. Income mortgage bonds. 

(2. Why did you vote that? What was the consideration ? 

A. Mr. Crawford had desired it, and we supposed it was for his 
own benetit. or he would not ask it. 

(). How was it with regard to the common stock—$1,200,000, 
full paid? 

A. Whatever was asked by Mr. Crawford. 


Mr. Pierce: We object. That is not an answer to the question. 

The Wrrness: | am going to answer the question generally, Mr. 
Pierce. | 

Mr. Prerce: | want to insist on an answer to the question. 


A. Beeause Mr. Crawford desired it, and we supposed he would 
not desire anything that was not for his own benefit; that is all. I[t 
was his matter—not ours. We were his creatures, and did as he 
asked. 

(). You were what? 

A. We were the creatures he seleeted to do the work, and we did 
just as he desired. 


Col. Cooper: Tsee Mr. Crawford, in lis letter, asks that $1,200,000 
of the stoek be yoted to him, but in your resolution vou say 
a 44 that it was to be 381.200,000, and the common stock, fall paid, 
of this company. How was it that you putin the stock 
full paid in vour resolution when he did not ask it in this report? 


A. feannot say as to that: the resolution was not written out 
upon whieh these minutes had been drawn: the matter was dis- 
cussed that way, orally, most of us standing. We were not but a few 
minutes, and the record was made up after the meeting some time 
in accordance with the letter of instructions that was attached to 
the report of the direetors. 

QQ. The letter of Instructions to you: ” 

A. Yes, sir; they were both handed by me to the seeretarv of the 
company. 
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Q. Do vou know whether or not this report was made up in ac- 
cordance with what vou directors did that day ? 

A. Ido not. I have not a clear recollection of the reading of the 
letter of instructions. I paid verv little attention to it, except that 
we were to get the amounts nght ‘and to go through the form mere ‘ly 
of receiving and taking care of this matte r, and trusted to the mak- 
ing up of the record from the letter of instructions, as it contained 
what was desired. 

. Desired by whom ” 

A. Mr. Crawford. 

(). Were you present at a meeting of the stockholders of the com- 
pany on the Sth of May, 1884, hel lat Goodland, Indiana ? 

A. I was not. 

. Did vou get any notice? 

I did not. 

(. Did you ever get any notice of a stockholders’ meeting ” 

A. ] never received a notice of any meeting except the 

745 ~~ notice that was published for the meeting that was held in 

Attica of the stockholders for the consolidation, approving 

the consolidation of the Great Southern and the Block Coal Raal- 
road Company, held the 10th of March, 1885. 

Q. That is the only notice, either as a stockholder or director, that 
you ever received, except this one for the 18th” 

A. Yes, sir; and that was by way of telegram, I think. 

Counsel for defendants desired to ask the witness about the con- 
tents of a letter of instructions of Mr. Crawford tothe witness of the 
sth of February, 1884, and if the original is not produced or ac- 
counted for under the rules of evidence this part of the examina- 
tion may go out of the record. 


Q. I will ask vou, as near as you can remember, to state the con- 
tents of that letter of instructions of Mr. Crawford to you. 

Mr. Garpxer: Do you ask for the production of the letter of in- 
structions ? 

Col. Coorer: Yes. 

Mr. GakpNEk: Who do you ask for it” 

Col. Cooper: I do not ask for it now; Tsay Twill. If I do not 
fill that breach this will be incompetent evidence. He is on the 
stand and | want to ask him about it. 

Q. Mr. McDonald, as I understand you, vou say in your evidence 
that you turned that letter, along with the repert or letter attached 
tu the record book, over to some member of the board of di- 

rectors ” 
746 A. I folded the letter up and with the report [ handed 
them to Mr. Lacev, the secretary. They were both together 
when thev came to me, and when we finishea looking at them I 
handed them to Mr. Lacey, the secretary. 

Q. Do you know where they are now ” 

A. I do not; I have never seen either of them since until now. 

Q. Now, I will ask you as to the contents of that letter of instruc- 
tions. What was its general tenor and purport ” 
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Objected to by solicitors for complainants. 


A. The general tenor of the letters—I don't know that I could 
give the contents of the letter at all; it has been some time since I 
saw it, but my recollection of the general tenor and its contents Is 
that Mr. Crawford as counsel 


Mr. Garpner: Do you ask for the general tenor of the letter? 
Col. Cooper: Give the substance of 1t. 


A. That is what I am attempting, to give now. 
Objected to by solicitor for complainants. 


A. Mr. Crawford was making a report of his doings as contractor 
and asking an extension of time and wanting something done or 
performed “by the board of directors towards. issuing stock and 
bonds, and one thing and another, by the directors. That letter con- 
tained instructions to the board as to how to proceed, what to do. 
If I recollect rightly, it was directed to me; it was handed to me, 
surely, and by me handed to the meeting; but it was directed to 
me: I think if the letter is found it will be found directed to me in 

the beginning, but they were both attached together when they 
747 came to me—that is, they were in the same handwriting, and 

handed together at the same time, and both written by the 
same hand. 

(). What did Mr. Crawford say to vou when he handed the letters 
to you! 

A. He said very little to me, except to hand me the letter, know- 
ing | had come up tor the purpose of participating in the meeting 
of some kind: | suppose he knew what I was there for. 

(). Where was Mr. Crawford while this meeting was being held ? 

A. | think he was in his offiee. | 

(). Where was his office, as compared with the other ? 

A. His office was the corner room on Monroe street, fronting Mon- 
roe street, and hts son’s was the next room, fronting on Monroe, and 
Mr. Monroe’s office was the next reom, fronting on Monroe. 

Q. Which Moore” 

A. EF. Moore, Jr. 

7 Where was this meeting held? 

This meeting was held ‘either in Mr. Moore’s office or Henry 
Cr: se | Jr.’s, oftiee—He nry Crawford, Jr.’s otfice, ] think; that is 
the ise next to his father’s. 

(Q. Were these rooms all together and in one stiite? 

A. No: the rooms were off from each other—doors, of course, 
opening from one reom to the other 

Q. Phat is what IT mean. 

A. Yes: yon contd pass through the offices. 

Q. They had one common entrance, did they not, into all the 
offices ” : 

A. Yes, sir. 

(. Under date of May 5, ISS4, at Goodland, Indiana, there 

748 = appears on page 145 of santand of a meeting of the board of 
the company at which you appear to have been present. 

Were you present at that date? 
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A. I was not. 

Q. On page 146, under date of March 31, 1885, there appears to 
have been a meeting of the board of directors, at which you are 
reported to have been present. Were vou present at that meeting ? 

A. I was present. 

Q. At that meeting? 

A. Yes, sir. 

Q. In whose handwriting are the records of the two meetings, May 
Sth, 1$84—the stockhoiders’ and directors’ meetings ” 

A. I should sav they were in the handwriting of Mr. Henry Craw- 
ford. 

Q. What connection did Mr. Henry Crawford have with the Chi- 
cago and Great Southern Railway Company from some time in 
March ,1882, down to the time of the appointment of the receiver, in 
October, 1884 ” 

A. I supposed from the meeting in March 

Mr. Pierce: We don't want any guesses about this. 

A. When I have finished my answer there will be no guesses about 
it. I say I supposed from the meeting in March to December, 1882, 
that Mr. Crawford was president of the railroad. At that time I 
received a letter from lim stating that he was contractor. The let- 
ter was written to me in order that J might make a defense in the 
case of Henry Frv against the Chicago and Great Southern Rail- 
way Company, alleging that Mr. Crawford had done certain things 

as president. 
749 Col. Cooper: Why did vou suppose he was president of 
the company ” | 

A. Because I understood at the first meeting at Chicago that he 
was elected president, and I never had heard of any change; I 
didn’t know of any. : 

Q. Along the line of the road down there in the country whose 
road was it called, as to the ewnership of that road ? 


Objected to by solicitors for complainant. 


A. It was called Henry Crawford's road. The work was all done 
in the name of the railway company, and he was supposed to be or 
reputed to be the owner of it generally through the country. 

Q. How generally? 

A. Among the people that bordered along the line of the road 
through which it passes—every one that knew anything about the 
road. : 

Q. Did you ever know Mr. Crawford from the 18th of March down 
to the 7th of May, 1883, to sign any papers as president of the com- 
pany? 

A. I don’t remember that I do. 

Q. Where were these additional two hundred thousand dollars of 
first-mortgage bonds on the ISth of February, 1854, when you voted 
them to Mr. Crawford ? 

A. I could not say; I never saw them. 

Q. How long did you continue director? 

A. I continued a director from the first election up to—the last 
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meeting I attended was the 31st of March of this vear. I received 

a letter from the secretary, Mr. Lacey, at one time asking me to re- 
sign, but I refused to comply with his request, and paid 

750 ~—sno attention to the matter. That was a short time before— 
some time before the meeting in March, 1883. 

(. Have you a share of stock in the company? 

A. Mr. Crawford informed me on the railway between Lafayette 
Junction and La Salle-street depot that he had assigned me one 
share of stock, but I never have seen it that I know of. 

q. You never had a share of stock ? 

A. I never had one that I could look at. 

(2. You never had one in your possession ? 

A. I never had one in my possession. 

(2. You never had a certificate representing a share of stock? 

A. Not that I know of; I don’t remember to have seen one. 

(. Did you ever see the stock-books of the company? 

A. I did not. 

(). Where were the headquarters of the company in Indiana, say 
from the 15th of March down to the time of the appointment of a 
receiver ? 

A. The headquarters for a time were at Goodland, but it was 
afterwards at Attica. 

(). Did you ever see Henry H. Porter down along the line of the 
road ? 

A. I believe he went through with Mr. Crawford and some other 
gentlemen at one time; but I don’t recollect to have any more than 
seen him through the window of the car. 

Q). How did they go through—on a regular train or special 
train? 

They went through on a special train. 

(2. Where were vou when you saw them”? 

A. I was some place about the depot, I believe: I don’t 
7o1 remember whether [ saw them going or coming. 
Q. About the depot where ? 

A. In Attica. 

4 About what time was this? 

A. I don’t remember the time and I should not recall the cireum- 
stance except | made an inquiry as to who the gentleman was that 
was with Mr. Crawford, and received the answer that it was Mr. 
Porter and Mr. Field and some others. 

(). Do you remember about what year it was ? 

A. [do not. [think it was in the spring of 1884, however. 

Q. The spring of 1884? 

A. Yessir. [have no data by which I could recall the date. 

(QQ. | will ask vou whether vou ever looked over the construction 
contract of Mr. Crawford. 

A. | never saw the original construction contract and never 
looked over the record of it until since I have been here this week. 

Q. This present week? 

This present week. 
Q. Did vou see a copy of it? 
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A. I saw a reputed copy of it at Kentland. I don't remember 
the date. That was the first time I ever saw a copy or ever knew 
anything of the construction contract, beyond the intimation con- 
tained in the letter of December 10th, 1882, I think, that Mr. Craw- 
ford wrote me, and to which J have referred in my testimony. 

Q. Was the road completed when these gentlemen went over the 
line and passed through Attica—Mr. Porter and Mr. Crawford and 
the other gentlemen. 

A. I believe the road was completed so that thev were running 

trains. 
7o2 q. At that time? 
A. Yes, sir. I think they came from the north. 

(J. Was there any work done after that time on the road ” 

A. I think there was work done after that time upon the road. 

Q. Under whose orders ? 

A. I could not say. 

Q. I mean by whom—by the contractor? 

A. By the company, I presume; by the parties in charge of the 
railway. 

Q. What parties? 

A. Mr. Crawford and the parties in charge of the railway. There 
was nothing further, I think, than thealigning up and surfacing and 
ballasting ; something of that kind. I don’t think there was any- 
thing nuch done after that. 


Cross-examination by Mr. Prerce: 


Q. Mr. McDonald, you had no talk with Mr. Crawford or Mr. 
Conklin or anybody else about becoming a member of the board of 
directors until after vou were elected ? 

A. I did not; I didn’t know it until after [ was elected, and | 
was then informed by Mr. Conklin, who’came to my office one 
morning and told me what had been done some days before. 

Q. He told vou vou had been elected a few daws before ? 

A. Yes, sir. 

Q. And then a few davs after that vou met Mr. Crawford on the 
train ? 

A. A few days after that—I don't remember how long—Mr. 
795 Crawford telegraphed me froin Indianapolis to meet him, and 
then he informed me. , 

Q. He told vou vou had been clected a member of the board of 
directors and that he had transferred one share of stock to vour 
name ? 

A. I think that was some time in the April following, or possibiy 
in May. It was just prior to the time I began to ship ties for him 
north. 

QQ. You say you never have seen that share of stock ” 

A. Not to my knowledge. 

Q. You never have? 

A. Not to my knowledge. I saw two or three papers which were 
handed me in the car one morning about the size of that (indicat- 
ing), just a blank piece of paper, as far as I could see; I did not 
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turn it over, and I was requested to write my name across the back 
of it. 

Q. What was that paper; do you know ? 

A. I don’t know; I didn’t turn it over; I didn’t look at it at all. 

2. Who gave it to you ? 

A. Mr. Crawford. I don’t know whether Mr. Crawford did or 
whether Lacey did by Crawford’s direction : some one in the office. 

Q. He asked you to write your name upon the back ? 

A. Yes, sir. 

Q. Have you any idea what that paper was? 

A. I have not; I didn’t look at it; I have often wished since that 
I did. 

Q. You have no idea what it was? 

A. I have not. 

Q. They told you to write your name on it and you wrote it ? 

A. Yes, sir. 

Q. Do you say during your connection with the board in 
754 these various matters that came up for action you never acted 
on your own judgment about anything at all ? 

A. I did not; I hadn’t any judgment in the matter; Mr. Craw- 
ford was in charge of the matter, and it was his business, and what- 
ever he thought was for his interest was all right, as far as I was 
concerned. 

Q. As you said before, you were acting as a mere creature ? 

A. Yes, sir; a creature of his creation. 

Q. You permitted | vourself to be used in that way ? 

A. I was acting, as I thought then, in his interest and for him, and 
whatever he wanted done I was perfectly willing to do, prov ided he 
wanted it done. 

Q. It was your understanding he owned the property ? 

A. Yes, sir; I had no other idea. 

Q. It was your understanding he owned all the stock of the com- 
pany ? 

A. I had no understanding as to how much he owned, except he 
owned the greater part of it. 

Q. That he owned the property ? 

A. Yes, sir. 

Q. And was simply dealing with it himself? 

A. Yes, sir. 

Q. Do you know who the stockholders were ” 

A. No; I do not, bevond a few of us who had shares of stock 
each, to constitute a board. 

Q. Do you know how much stock bad been issued at the time 
you were elected a director ? 

A. I do not. 

Q. You don’t know anything about it at all” 

A. I do not. 
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755 «Redirect examination by Col. Coorrer: 


Q. What was represented to you wy Mr. Lacy or Mr. Crawtord on 
the car that day that that paper was? What did they want you to 
sign it for? 

A. There were were no representations made to me. It was taken 
from the bottom of a piece of legal cap, or from a piece of legal 
cap—lI don’t know that it was from the bottom exactly—and it was 
handred to me, and they just said,“ Mr. Crawford wants vou to 
write your name across that,” and I sat down and did so—on the 
papers—and my recollection is Mr. Lacv took them, or who ever 
handed them took them. I didn’t look at them, and saw nothing 
on them except my name that I had written. 

Q. Were vou in the caf at that time ” 

A. Yes, sir. 

Q. Traveling with them ? 

A. No, sir; the car was at Attica at that time. 

Q. And vou got aboard ? 

A. Yes, sir; I was in the habit of going backwards and forwards 
through the car when it was there. 

Q. Were Mr. Crawford and Mr. Lacy there in the car? 

A. I don’t remember which one of them it was that handed the 
papers to me, and I wrote my name, across it and left it there. 

‘2 Did you have plenty of time? 

. Yes, sir; they were just passing through. 
Q. Had the train stopped there ? 
706 A. I don’t recollect whether the train had stopped there or 
the car had been there several days: as to that I don’t re- 
mem ber. 
Mr. Prerce: Did you sign it in pencil or in ink ” 
A. I signed it in ink, I think. 


The signature of the witness to the above deposition ts waived by 
consent of counsel. 


jo. =——iCsOTS=£. CC. AN NABELL, a witness called on behalf of the defend- 
ants, being first duly sworn, was examined ir chief by Col 
Coorer, and testified as follows : 


Q. State your name, occ Page sec and residence 

A. My name is Timon C. Annabell; attorney-at-law , I reside at 
Goodland, Indiana, at present. 

Q. Do you know anything about the Chicago & Great Southern 
Railway Company * ? 

A. Yes, sir: somewhat. I know there is such a« ‘com pany as that. 

Q. Were vou ever connected with it in any way” 

A. Yes, sir. 

Q. What way ” 

A. As attorney. 

Q. How long? 

A. Well, I was connected with the Indiana & Chicago railway, 
whose name was afterwards changed to the Chicago & Great South. 
ern Railway Company by resolution of the board of directors. I 
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was connected with that road from its organization—after the ar- 
ticles of organization were written—up to within a short time since. 

Q. Then, after the change, vou were connected with the Chicago 
& Great Southern Railway Company up to a short time ago ? 

A. Yes, sir; I have continued right along. 

Q. From the 15th of March, 1882, down to the time the receiver 
of the company was appointed, in October, 1884, from what person 
or persons did you receive instructions on the part of the railway 
company, as its attorney? Who was the person who gave direc- 

tions to vou as representing the railway company ? 
798 A. Well, whenever I received any instructions at all it was 
mostly from Henry Crawford ; sometimes his son would offer 
some suggestions. 

Q. Henry Crawford, Jr. ? 

A. Yes, sir. | 

Q. In what capacity ; in what relation to the property did Henry 
Crawford give you instructions ? 

A. He was—auas president of the company. 

(). What other relation did he have tothe property besides that— 
that is, in what relation did he give vou instructions ? 
A. Why, he claimed to be contrator at that time. 

(). At what time ” 

A. Well, from 

(). At the time J mention” 

A. Shortly after that time up tothe time of the appointment of 
the receiver. 

(J. Contractor and president, both ? 

A. Yes, sir. 

(). The reeord-book shows that William H. Starin was for a time 
the president of the company. namely, from the 15th of March, 
1882. until some time in 1883. During that interval did vou have 
anvthing to do with Mr. Starin as president, receiving orders from 
him ani directions ? 

A. Mv recollection is that [ did not have any. 

Q. During that time who gave vou directions on behalf of the 
company ” 

A. If [ received any from anv person from the 15th dav of March 
up to what time, do you say”? 

Q. From the [8th of March, 1882, down to May, 1885 ? 

A. It ts pessible [ may have recetved a letter perhaps from Mr. 

startin during that time, but [ have uo recollection of ever 
vo receiving anything from him in relation to the matter: 
evervthing that was done about that it was done by Mr. Craw- 


ford. 

(). He was the boss, was he ” 

A. So considered. 

Q. Did he so act? 

A. I think he did. 

Q. Was he or not during the time trom the [Sth of March down 
to the time of the appointment of the receiver frequently along the 
line of the road? 
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A. Well, I hardly know whether he was frequently along; he 
was along a good many times, but sometimes not so frequent, and 
then again he would come down for two or three weeks, perhaps we 
would see him, and he would be along when I would not see him. 

Q. When the road was not called by its corporate name, whose 
road was it called along its lineamong the people down there” 


Which question was objected to by solicitors for complainants. 
Q. It was not called a railroad generally ; when it was not called 
by its corporate name 


Mr. Pierce: It was called Foster’s road, wasn't it? 
Col. Cooper: I want to know whether or not it was generally re- 
puted 


A. It was generally reputed to be Crawford's road. 

Q. Were you ever present at a meeting of the board of directors 
after the 15th of March, 1882, on or after that date ? 

A. Not after that date. 

Q. Were you present at a meeting of the board of directors on 
the 15th of March, 1882? 


A. I was. 
760 Q. Were you present in the room where the meeting oc- 
curred? ae 
A. The meeting of the bourd ? 
Q. Yes. 


A. Yes, sir. 

Q. Do you remember anything that took place there ” 

A. Yes, sir; I havea recollection of some things. 

Q. Go on and state as far as you can what took place there. 

A. The board was called together by Mr. Foster, who was the 
president; he stated that he had sold out his stock to Mr. Craw- 
ford—his interest; the other gentlemen could do as ihey had a mind 
to about it; there was some objection raised, and Mr. Fester went 
out and he came back and brought Mr. Crawford with him ; there 
was a considerable of a fracas gotten up there by myself and some 
other parties on the board ; the result was that Mr. Foster resigned 
and Mr. Henry Crawford was elected in his stead. 

Q. In what capacity did Mr. Foster resign ? 

A. As director and president. Mr. Crawford was elected director 
and president at that meeting ; whether he was elected president at 
the time he was elected director or not, now, I do not remember, 
but it was at that same meeting, and after an adjournment of the 
board—we went and got supper in the meantime—after that the 
balance of the board resigned, one at a time, that were present, 
and other parties were elected in their stead. 

Q. Did Mr. Z. F. Lattle resign” 

A. I think he did: ves, sir. 

Q. Did Mr. Spoor resign ” 

A. Yes, sir. 

Q. Did Mr. J. W. Swan resign ? 

A. Yes, sir. 
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761 Q. Did Mr. J. M. McConnell resign ? 
A. Yes, sir; J. M. McConnell resigned. 

Q. Did George Harvey resign as vice-president ? 

A. He resigned as director ; I don’t know whether he resigned as 
vice-president or not; I presume that would carry it. 

Q. Did Mr. Henry Crawford take charge during the meeting ? 

A. He did; yes, sir. 

You say George Harvey resigned as director? 

. Yes, sir. 

Q. Did John B. Forsman resign? 

. John B. Forsman was not there. 

. Was his resignation presented ? 

. I did not see any resignation presented, although Mr. Craw- 
ford said that he had his resignation ; it was not presented to the 
board. 

Q. Did Silas Sink resign? 

A. He was not present either. 

Q. Was his resignation, in writing, presented ? 

A. I did not seen anything of that kind; I don’t think it was. 

Q. Did Mr. R. G. Odle resign ? 

A. R. G. Odle was not there to take any action whatever. 

Q. And there was no resignation of Mr. Odle presented ? 

A. If my recollection serves me right, there was no resignation 
presented of any party who was not present, although Mr. Crawford 
stated that he had agreements that they would resign, or that he 
had their resignations or agreements that they would resign. 

Q. He had agreements from them that they would resign ? 

A. He so stated. , 

Mr. Prerce: Who said that? 

A. Mr. Henry Crawford. 
762 Co]. Cooper: He stated to the meeting? 
A. Yes, sir. 

Q. You say there was some fracas there. What do you mean by 
that? 

A. Well, John Gordon and myself, I think it was, we made an 
objection to the transfer of that stock—$50,000 of stock. 

Q. From whom ? 

A. From Mr. Foster to Mr. Crawford, claiming that he had an 
interest In that stock, and that Foster had no right to transfer it to 
the directors, and Mr. Foster had no right to resign and put Mr. 
Crawford in possession of the company. : 

Q. The transfer of the stock did not transfer the board of directors, 
did it; how was that? 

A. It left some of the board of directors without any stock by the 
transfer of that stock. 

Q. Was there any general agreement between these people who 
were there and who resigned and Mr. Crawford, that you knew 
about, as to why they resigned, on what account they all resigned 
at that time, Foster and all the rest of them that did resign ? 

A. There was no general agreement entered into there that night. 
There was no statement about any general agreement. I under- 
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stood there had been an agreement between Foster and Crawford, 
before that time, that they should resign. 

Q. For what purpose? 

A. For the purpose of putting Mr. Crawford in possession. 


Solicitor for defendants objected to the answer. 


Q. For the purpose of putting Mr. Crawford in possession of 
what? 
763 A. Of the railroad and its property. 

Q. Do you know anything about the execution of the 
mortgage of the Chicago & Great Southern Railway Company, the 
one in controversy in this suit, the first one, to John C. New? 

A. I think that is the only mortgage that was ever executed. 
The board provided for the execution of a mortgage before that 
time, but afterwards rescinded that order and passed another order, 
under which this mortgage was executed. 

Q. Do you know about when that was executed ? 

A. I can’t say that I can give the date, but it seems to me it must 
have been along about October or November, in the summer or fall 
of 1881. 

Q. Do you know whether it was after Mr. Crawford had made his 
arrangement with Mr. Foster to buy out Foster’s stock? 

A. Yes, sir; it was after that tine. 

Q. Do you know who drew the mortgage ? 

A. I don’t know, as a matter of fact, who drew the mortgage. All 
I know is that the mortgage was sent there by Mr. Crawford. 

Q. Henry Crawford ? : 

A. Henry Crawford. 

Q. Sent where ? 

A. To Goodland. 

Q. For what purpose ? 

A. For the purpose of being executed: by the board’ of directers. 

Q. By the board of directors or officers? 

A. There was an order sent along, 1 think, at the same time. 
Perhaps the order for the execution of the mortgage was entered 
before the mortgage was brought down there. At all events, I saw 

the mortgage there, and I think it was executed. I think 
764 the mortgage was signed there. I don’t think any of the 
bonds were signed there. I may be mistaken as to the place. 

Q. Do you remember in whose handwriting the mortgage was? 

A. No; I do’t know that Ido. The fact of it is I am rather in- 
clined to think it was a printed blank. 

Q. A printed mortgage? = 

A. That is my recollection about it. 

Q. Have you a distinct recollection about Mr. Crawford sending 
it down there to be executed ? 

A. I think I remember that; it is possible the mortgage itself 
was never sent there until after it was executed, but there was an 
order sent down there to be entered up by the board providing for 
the execution of a mortgage. 

Q. Who sent that order down ? 
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A. It was sent down by Mr. Crawford. 

Q. Henry Crawford ? 

A. Yes, sir. 

(). The record recites under date of July 14th, 1881,0n pages 76 and 
following, of the record book : “ Resolved, that the order passed on 
the 7th day of June, 1881, by the board of directors at their meet- 
ing of that date, authorizing the issue of bunds secured by deed of 


- trust or mortgage upon the property of said company to the amount 


of ten thousand dollars per mile for superstructure and the power 

and authority thereby conferred upon the executive committee in 

relation thereto be, and the same 1s hereby, annulled and cancelled, 

and said executive committee are hereby directed to take no further 
steps in the matter.” 

760 The following resolution was adopted: ‘“ Resolved, that for 
the purpose of borrowing money to construct,” and so forth. 

A. That is in my handwriting. 

(). Now, who furnished the minutes from which that record was 
made up? 

A. Mv impression is that the minutes were furnished by Mr. 
Crawford ; that is, the form. : 

(). Of the resolution? 

A. Of the resolution. 

(). For that meeting at the 14th of July, 1881? 

A. Yes, sir; that is my impression about it; it has been some 
time ago: [ might be mistaken about that, but that is my best impres- 
sion. 

(Qy. Do you know why Mr. Crawford was taking an interest in the 
matter ut that time—at as early a date as July, 1881? 

A. On account of having made this contract with Mr. Foster for 
the purpose of this stock—the $50,000 of stock which he had con- 
tracted with Mr. Foster to purchase. | 

(J. Were vou present at a meeting of the board of directors held 
on the 7th of February, 1882, at Goodland, wherein it is recited as 
follows: “ The president submitted a proposed contract drawn by 
H. Crawford relative to his acting as contractor for the Chicago «& 
Great Southern Railway Company, which, after having been duly 
read and considered, was unanimously rejected.” Do you remem- 
ber being present at that meeting ” : 

A. I cannot say that [ was present at that meeting. I don’t re- 
member whether [ was present at that meeting or not. I know 

that contract had been rejected by that board, but I don't 
766 now remember whether I was present. 
(y. Did vou see the contract that was presented ” 
A. Yes, sir. 
( Q. Who presented it, 1f vou know ? 

A. To this board” 

(). Yes. 

A. I cannot say that I was present at that meeting of the board. 

(). But vou saw the contract? 

A. Yes, sir; I saw the contract. 
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Q. I will ask vou to look at the document now handed you and 
say whether that 1s the contract or not. 

A. (Witness examines contract.) I think this is the contract re- 
ferred to in that record; my recollection about this contract is that 
it was sent down to Goodland by Henry Crawford some time before 
February; I think about the time this bond was made, or soon 
after. 

Q. What bond? 

A. The bond here in suit. 

Q. The mortgage? 

A. Yes, sir; the mortgage. 

| 9 

A. About the time the mortgage was authorized, or the time the 
mortgage was executed. That is my recollection—about the time 
that I first saw this contract; I know it was some time—at least my 
best impression is—some time before February I saw it; it was 
there among the papers of the railroad company for some little 
time before there was any record made of the contract upon the 
record-book. 

Q. You were the attorney of the railway company at that time, 
were vou not? 

A. Yes, sir. 

Q. Did you or not give any directions to the railway company, 

through its board of directors, or any advice in reference to 
i167 sit? 

A. I cannot say about that now; I can’t remember; it had 
been talked over, and it was generally understood it would not be 
executed. 

Q. Why? 

A. It was considered by the directors as a contract that they ought 
not to enter into with any person, and such a contract as Mr. Craw- 
ford was not entitled to receive at their hands. 

q. On what account? 

A. They considered it an unfair contract as against the company 
or the balance of the stockholders. 

@. What stockholders ? 

A. Any of the other stockholders there might be of the company. 
There was some few other stockholders who had not disposed of 
their stock, and then there was stock for right of way provided 
for—contracted for; there was stock .supposed to be taken by the 
townships who had voted aid for the company. The directors, in 
talking over this matter—what little talk I bad with them—thev 
considered this about that contract—that it was virtually passing 
the entire road over to Mr. Crawford without regard to any other 
interest there might be in it. 7 

Solicitor for defendants offered in evidence the contract referred 
to, as Exhibit B, which contract was as follows, to wit: 

“This agreement, made this day of October, A. D. 1851, be- 


tween Henry Crawford, the party of the first part, of Chicago, 
76S Mlinois, and the Chicago & Great Southern railway, A COTPO- 
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ration organized under the laws of the State of Indiana, the party 
of the second part, witnesseth : im 

That for and in consideration of the payments and covenants of 
the party of the second part, as hereinafter set forth, the party of 
the first — hereby agrees to procure the right of way for, construct, 
and equip the northern division of the railway of the party of the 
second part, extending from a junction with the Louisville, New 
Albany & Chicago railway, about nine miles northwest of Rensse- 
laer, and thence southwardly through the counties of Jasper, New- 
ton, Benton, Warren, Fountain, Parke, and Clay to Brazil, Indiana, 
in accordance with the terms and specifications hereinafter set out— 
that is to say, the said party of the first part agrees— 

First. To procure and complete right of way of sufficient width 
over and upon the entire said route for the line of railway, and also 
sufficient and suitable grounds for sidings, depots, shops, switch- 
vards, turn-table, water-tanks, and other appendages ordinarily 
needed by a railway. 

Second. That he will also agree, in a proper and workmanlike 
manner, to lay down two thousand six hundred and forty ties to 
the mile either of oak, hemlock, or cedar, and lay down thereupon 
either iron or steel rails, to be not less than fifty-two pounds to the 
linear vard, and secureiy fasten the same by fish-plates, four bolts 
to each joint, and thoroughly spike down the rails over the entire 

length of line; and will also procure and put down all of 
769 ~~ the necessary crossing-frogs, turn-outs, switch-stands, and ap- 

purtenances necessary to complete the line ready for busi- 
ness; all such graduations, track-laying, ties, and rails to be of first- 
class quality and construction, and the whole work to be done in a 
workmanlike and proper manner, and the road to be surfaced with 
a smooth and proper surface, and all necessary and proper bridges 
and cattle-guards to be placed along the line. 

Third. The party of the first part will also erect all such necessary 
depots, shops, turn-tables, and stock-pens as may be necessary and 
proper for the bandling of such business as may be offered to the 
said line on its completion, and he will also put in proper sidings 
at convenlents points to enable the business of the line to be 
handled with economy and dispatch. Said party of the first part 
shall also put upon said road proper equipment, engines, passeng:er 
and freight cars. ; 

Fourth. He will also erect on the right of wav, alongside of the 
road, a line of telegraph, and procure the same, to be properly wired, 
and have instruments placed in sutticient depots along the line of 
said road to afford proper telegraph facilities tor the general public 
and also for the handling of traflic over and upon the said road. 

The party of the first part agrees that the said work shall be 
begun immediately and be prosecuted in such a manner that the 

same will be entirely completed by the first day of June, 1SS3. 
770 Provided, That if any injunctions or nuforeseen circum- 
stances or bad weather or failure of contractors delays the 
ultimate completion of the line, that the said party of the first part 
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may have the contract time for completion sufficiently extended to 
meet any such unexpected delays. 

And in consideration of the above promises on the part of the 
party of the first part, the said party of the second part hereby 
agrees, as an agreed compensation for the value of such work, ma- 
terial, labor, and the procuring of the right of way as aforesaid, to 
pay to the party of the first part— 

First. All donations of stock, right of way, lands, !abor, or money 
that have been hitherto or hereafter may at any time be acquired 
by the said party of the second part in its own name or for its use, 
behoof, or benefit. 

Second. The party of the second part further agrees that it will at 
once procure to be issued two million dollars of six per cent. gold 
bonds, which shall be secured by a mortgage whick shall be the tirst 
lien upon the northern division of the railway of the party of the 
second part, together with all its appurtenances, —- con- 
tract rights, coal lands, and franchises of every description, ahd also 
tolls to be had and levied thereon. 

Third. The party of the second part will also pay fifteen hundred 
thousand dollars in its preferred stock, which sha] constitute the 

entire issue thereof, which shall bear and be authorized to draw 
vil six per cent. interest on dividends per annam, which shall 

be payable for each and eyery vear after the issue thereof out 
of the net revenue of the road after the payment of interest upon 
the bonded obligations and the expenses of operating the property, 
taxes, necessary repairs, and renewals, and if the revenue for any 
one year shall not be sufficient to pay off such agreed six per cent. 
dividends on such preferred stock, then the arrearages are to accumu- 
late and all arrears thus accruing on the tifteen hundred thousand 
dollars of preferred stock shall be fully paid, with interest calculated 
at six per cent. per annum from the issne of said stock, before any 
dividend shall be paid on any of the common stock of the party of 
the second part. 

It is further agreed that the payments of bonds and stock are to 
made by the party of the second part to the party of the first part 
In proportion from time to time as the work progresses, and that 
the party of the first part shall be entitled to demand and have a 
full settlement on each and. every tive miles of completed track laid 
by him at the rate of fifteen thousand dollars for each such mile of 
main track Jaid by him in said first-mortgage bonds, and also ten 
thousand dollars in such preferred stock per mile of main track. 

It is further agreed that the said party of the first part is to have 
full pessession and control of each and every part of said line until 

the entire completion thereof up te the date aforesaid, 


~~.) 


(és It i further agreed that the said party of the secoud part 

ix, from time to time, to advance, to and for the nse of the 
party of the first part, its promissory notes, for the purpose of ob- 
taining means to pay for the material and labor to be used on said 
line, but said promissory notes are to be paid by the party of the 
first part, and the said party of the second part is to be protected 
forever against any liability or cost thereon. 
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It is further agreed that if the said party of the second part, at 
any time before the completion of said northern division, decides 
to extend its line southwardly from Brazil, in that case said party 
of the first part shall have the right to construct and equip such ex- 
tension, and shall receive the same amount and character of pay- 
ment and compensation as is hereinbefore set out for each mile of 
main track—that is to say, twenty thousand dollars per mile in first- 
mortgage six-per-cent. bonds and fifteen thousand dollars per mile 
in six-per-cent. preferred stock, and all the donations that the said 
party of the second part may procure upon the said southern di- 
vision.” 

773  Cross-examination by Mr. PIERCE: 

Q. Mr. Annabell, your connection with this company began with 
the organization of the original company, did it? 

A. Yes, sir; the organization of the Indiana & Chicago Railway 
Company—which name was afterwards changed to the Chicago & 
Great Southern. 

Q. And has continued right along down to the present time? 

A. Well, down to within the last two or three months, say. 

(Q. At the time this meeting was held, on the 15th of March, 1882, 
how much of the road had been built, do you know? 

A. On the 15th of March, 1882, there had been—I think the iron 
was laid from Oxford to some little distance north of Goodland—a 
short distance north of Goodland, or to Goodland, you might say. 

Q. Who had been doing the work ? 

A. There had been some other work done between Oxford and 
Attica in the way of grading. 

Q. Who had done all the work up to that time? . 

A. The work first done was done under the contract with John 
Gordon from the Iroquois river to Oxford—that is, part of that work 
had been done. | : 

(. Had Mr. Crawford done any work up to that time? 

A. Up to the loth of March? 

Q. Yes—1882. 

A. He furnished the money for some work up to that time. 
wit Q. Do you know how much money he had furnished ” 
A. No, sir; I do not. 

Q. Have vou any idea ? 

A. Well. I could not tell anything about the amount of mnoney ; 
no, sir; I have some idea, but then it would be guess work. 

Q. Were vou familiar with the terms of the contract under which 
he was constructing the road after that time ? 

A. No, sir. : 

Q. You say vou frequently got instructions from him ? 

A. Yes, sir. , 

(J. Was it as contractor or as president of the company ? 

A. It is pretty difficult to say. 

Q. He was building the road, wasn’t he? 

A. He was not actively engaged in doing any work himself: it 
was all separate. 
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Q. He was building the rokd as contractor of the company, was 
he not ? 

A. He claimed to be; I never saw the contract, you must under- 
stand. 

Q. You understood he was ‘ 9 

A. I understood he was building it as contractor. 

Q. You understood he had sublet the work to sub-contractors, 
didn’t you ? 

A. I understood that the eek from Oxford to Attica had been 
let by—or a point just near Oxford to Attica had been let to Volney 
Q. Irwin before Mr. Crawford's contract. 

Q. ange _ Crawford’s contract * ? 

A. Yes, s 

Q. Don’t vin know Mr. Irwin did all that work as sub-contractor 
under Mr. Crawford ? 

A. No, sir. 
710 Q. Don’t you know that Mr. Crawford was charged with pro- 
curing rights of way, and, in fact, managing the whole busi- 
ness of the company during its construction ? 

A. I know that he did manage the whole business. 

Q. You know that he did ? 

A. Yes, sir. 

Q. Were you familiar with the contract under which he was build. 
ing the road ? 

A. Mr. Crawford ? 

(). Yes. 

« «A. No, sir; I never saw it. 

Q. ‘You never saw the contract ? 

. No; I have never seen—ves, I have seen the contract, but I 
one had seen it at that time. 

Q. Not until recently ? 

A. Not until some time afterwards. 

Q. Don’t you know, as a matter of fact, that he was building that 
road as contractor of the railroad company ? 

A. I know that he always claimec that such was the case. 

Q. That was your understanding ? 

A. Yes, sir; that was the understanding I had of it. 

Q. Then, did you get vour instructions from him as president of 
the company or as the contractor of the company ? 

A. Well, he didn’t say to me, “Iam Henrv Crawford, the con- 
oe Iam Henry Crawford, president, and I instruct you so and 

‘or anything of the kind. 

"2 He simply came along and gave instructions for whatev er was 
necessary to be done ? 

A. Yes, sir. 

Q. What were your duties chiefly in regard to right of way and 

matters of that kind ? 
716 A. Right of way and anything that came along pertaining 
to the business. 

Q. Anything pertaining to the general construction of the road 
and the business of the road where it was being constructed ? 
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A. Yes, sir. 

Q. You never: were present at any directors’ meeting after-the 15th 
of March, 1882? 

A. No,sir | 

Q. That is the last meeting you attended ? 

A. The last one I was present at. . 

Q. Did Mr. Crawford ever give you any instructions as president 
of the company ? 

A. It seems to me I have had some letters from him where he ~_ 
signed his name as president. 

Q. When? At what time? 

A. Well, froni the 15th day of January. 

Q. Of what year? 

A. Up to the fall of 1884. 

Q. The 15th 6f January until the fall of 1884 ? 

A. The 15th of January, 1882, until the fall of 1884. If seems to 
me I have received letters from him where he signed his name as 
president. : 

Q. At what time—do you remember any definite time ? 

A. No; I cannot give any definite time or date. 

(). Did you receive any instructions from him during the year 
1882 as president? 

A. I think I did, on the 15th day of March, 1882. 

Q. What were they ? 

A. He wanted me to go to Kentland and there to look after some 
matters that night after the meeting adjourned. I was long there 
with him. 

(). That was in talk with him, was it not? 

A. Yes, sir. 
‘aa Q. That was after you had made that construction con- 
tract’ 

A. Who made it ? 

(Y. Was that before or after you had made the construction con- 
tract ? 

A. There had been no construction contract entered into by the 
board of directérs at that time. 

(2. Was he engaged at that time in building the road ? 

A. Yes, sir: as much as he has been at any time since, I think. 

(Q. What wete the instructions he gave vou ? 

A. I don't remember now what they were, but it was to go up 
there in relation to some matter. I forget now what the matter 


ee 


Was. ; -_ 
(J. Some matter affecting the road, was it? 
A. Yes, Sir. 


(Q). Was it a right-of-way matter? 

A. [ don't remember what it was, but it was in relation to some- 
thing; I don’t.remember what tt was. 

QQ. Is that the only time you can remember his giving any in- 
structions of that kind ? 
A. I have no recollection of his saving he gave me instructions— 
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a | instruct you as president so and so; I instruct you as contractor 
so and so.’ 

2 What were his relations to the company at that time? 

A. Henry Crawford’s? 
. Yes. 

A. Well, he had just been elected director and president of the 
company. 

Q. He had been on that day? 

A. Yes, sir. They had gone through [the] form of doing it on 
that day. 

Q. Did he have any other relation to the company, do you know? 

A. He had been furnishing some means to construct the 
778 road previous to that time. 

| Q. He was a creditor of the road then, wasn’t he? 

A. I cannot say about that. 

Q. You know he had been furnishing money, don’t you ? 

A. Yes, sir. 

Q. Do you know how much ? 

A. No, sir; I cannot say how much. 

¥. Did he ever give you any instructions after that time as presi- 
dent? : 

A. Mr. Pierce, I tell vou I can’t say whether he instructed me as 

resident. He didn’t say he instructed me as president, or that he 
instructed me as contractor, ur anything of the kind. 

Q. You can’t say you ever received a single letter from him signed 
by him as president of the Chicago & Great Southern railway, or 
any instructions from him as president? 

A. I think I have. 

Q. When? 

A. Well, I cannot tell you. I don’t know that I ever received one 
signed by him as contractor. I don’t think I ever did. 

You have received instructions from him — simply Henry 
Crawford, haven't vou? 

A. Yes, sir. 

Q. Plenty of them ? 

A. Well, not so very numerous; no. 

Q. Isn’t that the way vou usually got your Instructions from him, 


or re from him signed Te nent Crawford ? 


A. Mostly, whenever I would get any letters from Henry Crawford 
it would be in answer to something or other I would be writing to 
him, or something or other that he wanted done or attended to; he 

would write me so and so. 
779 Q. He usually signed them Henry Crawford ? 
A. That is my impression. He usually signed thern Henry 
Crawford. 
Redirect examination by Col. Coorer: 
Q. During this period from the time the old board of directors 
went out and the new board came in did you find it necessary to 
do things in the name of the company where the company as a cor- 


poration was interested, outside of matters of the contractor ? 
39-—] 280 
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A. I never acted in any other way except for the company and in 
the company’s name, with the exception of one or two suits which 
were brought in the name of Henry Crawford. ~ 

Q. Where-vou were acting for the company in the name of the 
couspany from whom did you get instructions as to what the com- 
pany should do? 

A. From Henry Crawiord, after the 15th of January. 

(). After the 15th of March, 15527 

A. When I got any instructions it was from Henry Crawford or 
through his son, or sometimes Mr. Worden, who was the general 
agett. 

(y. As to the matter of receiving instructions for the railroad com- 
pany, to act for the railroad company,to do so and so for the railroad 
coupany, and in its name, did you ever notice any difference as to 
Mr. Crawford's management and control of the railroad company 
after May 7, 1585, than prior to that time, and after the old board of 

directors went out? 
7 A. I don't know that | ever noticed any particular differ- 
ence. It was all about the same, as far as I could see. 

(9. The truth of the matter is, is it not, Mr. Annabell, [ will ask 
Vou, us cross-examination, that whatever Mr. Crawtord said during 
this whole period from the time the old board of directors went out 
until the concern went into the hands of the receiver, whatever Mr. 
(‘rawiord directed and said, either in the way of making contracts 
to build the read or in the way ef directing what the company 
-lould do in its action down there as a corporation, Mr. Crawford 
was the one who bad the sav — the direetion ? 


(bjected to by solicitor for complainants. 


A. Yes, sir. 

(). Jn defending and prosecuting cases where thev were brought 
by and in the name of the railway COID pany or against the rail- 
Way company, from whom did you get instruetions during this en- 
tire period trom the time of the resignation of the old board of 
directors on the loth of March, 1852, down tothe time the company 
went inte the hands of a receiver, im October, 15547 

A. My instructions came from Henry Crawford. 

() You have been asked on cross-examination about a Gorden 
coutract; What was that contract ? 

A. That was a contract whereby the company let the grading of 
the road from the [roquots river to Oxford, in Benton county ; from 
thie lroquois river, in Newton COUTILY, to Oxford, in Benton, to Jolin 
(orden. 

(). About what distance? 

A. About 26 or 26 miles. 
Tsk () Was that man still at work on the ISth of Mareh, 
LSS2 ? 

A. No, sir; | don't think he ever did any work on that con- 
tract after the 23rd day of June or 25th day of June, 1SS3. 

(2. Had he given it up and abandoned it” 

A. Well, I don’t know as to that. 
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Recros-examination by Mr. Pierce: 


Q. I will ask you if every bit of business you transacted for the 
railway company down there concerning which you got instrue- 
tions, as you say, from Mr. Crawford did not relate to the construc- 
tion and building of the railroad ? 

A. To the construction and building of the railroad” 

«. Yes; didn’t it in some [way] grow out—wasn’t it connected 
directly with, or growing direetly out of, the construction of the 
railroad ? 

A. Well, there was such things as getting right of way, depet 
grounds, aid at certain potnts for depet grounds, stations, and se 
forth. Ontario ts one instance [ remember of especialiv, I sup- 
pose they might be considered as growing out of the construction 
of the road. 

Q. Your business generally was with reference to the construe- 
tion of the road; wasn’t it exclusively ; wasn’t your whole business 
down there relating to the construction of the railroad” 

A. It was certainly the construction of the road, pertaining to 
the suits against the company, or suits that the company might 
bring: they didn’t bring very many: thev had a few, how- 


ever. 3 
732 QQ. You say vour business did relate exclusively, then, to 
matters of that kind ? 
A. [ think it did. : 


Col. Cooprr: You sav part of it was attending to the getting of 
rights of way ” 

A. Yes, sir. 

(. Now, did you or not in getting right of way pledge the rati- 
road company in cases to issne stoek for the right of way under the 
direction of Mr. Crawford ? 

A. My impression is that after Mr. Crawford came in that there 
were no pledges to issue stock for right of way. [ think Mr. Craw- 
ford was opposed to the issuing of stock for the right of way. 

Q. Did yon give any obligations of the railroad company and 
promises of the railroad company for mght of wav or other things” 

A. I did, before Mr. Crawford came in. 

Q Did vou afterwards ? 

A. Did [ give any obligations ”? 

(). Any obligation of the railroad company. Was anything done 
in the name of the railroad company by vou under Mr. Crawford's 
direction after Mr. Crawford came in? 

A. Everything that [ did down there was done in the name of 
the railway company—everything with the exception of one or 
two suits which were brought in Mr. Crawford's name, where there 
Was some property replevined that had been levied upon as a dett 
against the railroad company; the business was all carried on in 
the name of the railway company down there. 

Q. Do you know anything about the consolidation of the Block 
Coal Railroad Company? Did you have anything to do with that, 

or did you do anvthing under Mr. Crawford's direction about 
735. ~—s the consolidation with the Block Coal Railroad Company * 
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A. No, sir. 

Q. You did not have anything to do with that ? 

A. Not a thing. “ 

The signature of the witness to the above deposition is waived by 
agreement of counsel. 


Counsel for defendants requests counsel for complainant to bring 
in at the afternoon session the contract between Mr. Porter and Mr. 
Crawford for the purchase of the road, the stock-books of the com- 
paby, the shares of stock issued, unless the stock-books will show 
when the stock was issued, and the old shares of stock, the fifty or 
sixty thousand dollars that Mr. Crawford bought. 


At this point a recess was taken to 2.50 o'clock p. m. this day. 
Parties reassembled at 2 o’clock p. m. 


Mr. Prerce: I produce the only contract between Mr. Porter and 
Mr. Crawford that we have; but it is not such a contract as you de- 
scribed. 

Col. Cooper: Any paper you produce for me shall be treated as 
though [ ealled for it under subpena duces tecum. 


734 W11L71AM Foster, a witness called on behalf of thedefendants, 
being first duly sworn, was examined in chief by Col. Cooper, 
and testified as follows: : 


(). State vour name, age, occupation, and residence. 

A. My name is William Foster; age, seventy-two; residence, 
(yoodland, Indiana; I am retired from railroading, and attending to 
property interests is all [I am doing at present. 

. How tong have vou resided 1n Goodland, Indiana ? 

A. Twenty vears. Outof that twenty perhaps there is two or 
three vears I was nominally residing at Logansport, but that has 
been mv home; thy property interests are there. 

(). Were you ever connected with the Chicago and Great South- 
ern Railway Company and, prior to the time the property was given 
that name, with the Indiana and Chicago Railway Company ” 

A. Yes, sir. fe 

q. When did your connection commence with the Chicago and 
Indiana Railway Company ? ; 

A. 1880; in the early part of the vear ISSO. 

Q. From the time of the organization of the company ? 

A. Yes,sir; I organized the company. 

Q. You organized the company ”? 

A. Yes, sir. 

(. How long did vour connection with that company and the 
successor company, The Chicago and Great Southern Railway (‘om- 
pany, continue? 

A. To March i5th, 1882. 

Q. During that period, from 1880, at the organization of 
785 the company, to the 15th of March, 1882, what connection 
did you have with the company officially ? 

A. I was president of the company. 


eC ee Pee ek as 


Daim: ph as ei ke TIE ne een in SERRE eet et OSES “ aatae hdl acct om 4 
: é 


THE PITTSBURGH BESSEMER STEEL CO., LIMITED, ET AL. -309 


Q. And director? 

_A. And director. 

Q. What interest did you have in the company ? 

A. I had originally fifty thousand — of stock of the original sub- 
scriptions. 3 

. How many shares? 

A. A thousand shares, and I acquired in the course of the busi- 
ness for salary and expenses paid out a hundred shares more. 

Q. Then the par value of the stock which you owned in the com- 
pany in all was how much? 

A. It was $60,250. 

Q. Of $50 each ? 

A. Of $50 each. 

Q. That would make how many shares ? 

A. It would make 1,205 shares. 

Q. How long did you hold that 1,205 shares” 

A. [ parted with $50,000 of it on the 23rd of June, 1881. 

Q. To whom ? 

A. To Henry Crawford, of Chicago. 

Q. Under any contract with Mr. Crawford ? 

A. Yes, sir. 

Q. Have you got that contract? 

A. Yes, sir. 

Q. Will you produce it ? -* 


(Witness produces paper.) 


A. It is simply selling the stock and a provision in regard to 
payment. It was signed in duplicate. Mr. Crawford, I suppose, re- 
tained one. 


Solicitor for defendant offered in evidence the paper produced by 
witness, which is marked “ Exhibit C,” and is as follows: 


786 Solicitor for complainant objected to the introduction of the 
document as immaterial and incompetent. | 


* This agreement, made this 25rd day of June, A. D. 1881, between 
William Foster, in behalf of himself and associates, of Goodland, 
Newton county, Indiana, as party of the tirst part,and Henry Craw- 
ford, of Chicago, Illinois, party of the second part, witnesseth : 

That the party of the first part, in behalf of himself and assoe- 
ates, hereby sells and assigns to the said party of the second part 
the following certificates of stock and the shares thereby represented 
in the Indiana and Chicago Railway Co., to wit, certificates from 5 
to 17, both inclusive, making the total number of «hares of stock 
hereby transferred, being 1,005 shares of the par value of $50.24); 
and as a condition of sale of this stock the said party of the first 
part hereby expressly covenants and agrees that the said certificates 
of stock and the shares hereby transferred comprise the entire 
amount of stock of said corporation that has been actually isaued, 
with the exception of ten thousand dollars thereof that has been 
issued to the party of the first part. : 
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And said party of the first part further guarantees that the said 
Indiana and Chicago Railway Company is under no pending obli- 
gations to issue any stock except as aforesaid, except In connection 

with and as payment for the procuring of certain rights of 
787 ~=way, which said last-named stock liability will not exceed 
the sum of —. 

The said party of the first part further agrees that the said In- 
diana and Chicago Railway Company and the said stock hereby 
transferred to the party of the second part is to be free and clear of 
all debts, liens, judg rents, mortgages, liabilities, or incembrances of 
any kind or character except as aforesaid. 

And the said party of the first part further agrees that upon the 
second payment, hereinafter mentioned, the present board of direct- 
ors are at the request of the party of the second part to resign their 
several places. 

And it is further agreed that any and all pending construction 
contracts between the said railway company and all third parties 
shall be cancelled and the said contracts released tc the said rail- 
wavy company without any costs, loss, liability, or expense either to 
it or to the party of the second part herein. 

In consideration of the premises the party of the second part, on 
the conditions aforesaid, purchases the said shares of stock as evi- 
denced by the said certificates from the party of the first part and 
his associates, and agrees to pay therefor the sum of nineteen thou- 
sand (19,000) dollars, as follows: $5,000 cash on the execution of 
these presents, $5,000 within ten davs from the date hereof, and the 

remaining $9,000.00 within thirtv davs from the dite hereof, 
788) during which time the said party of the second part shall have 

opportunity to make examination to determine the situation 
of the property of said railway Co. and liens, contracts, rights of way, 
and the nature of any incumbrances thereon. 

[t is further agreed that the said stock certificates hereby pur- 
chased shall be this dav deposited with the First National Bank of 
Chicago, I1]., to be held by 1t in escrow until the full payment of the 
purchase-money herein. 

. WILLIAM FOSTER, 
HENRY CRAWFORD.” 


(). At the time this contract of June 23, 1881, was entered into 
were the stock certificates referred to in the contract, representing 
$50,250, par value, transferred to Mr. Crawford ? : 

A. Yes, sir; that is, they were turned over to him and transferred 
by delivery, under the terms provided there, to be held in escrow 
until they were afterwards delivered and assigned. One of them I 
had omitted signing upon the back of it, and it was signed on the 
loth of March. 

Q. 1882? 

A. 1882; otherwise they were signed. 

(. You say something about their being in escrow; what do vou 
mean by that? } : 

A. It was provided there that Mr. Crawford was to pay me a cer- 
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tain amount of money, and the stock was to be held, and was held 
by Mr. Crawford and his friends, some way until he come down, and 
we arranged fully a settlement on the 15th of March. 


789 Solicitor for complainant produces certain stock certificates 
in answer to the request of solicitor for defendants. 

Solicitor for defendants offered in evidence twelve certificates of 
stock, numbered from 1 to i2 inclusive, calling each for 100 shares 
of stock of the par value of $5,000. The following is a copy of one 
of said certificates, with the endorsements thereon, all being sub- 
stantially alike: 2 


* $5,000.00 No. 1. 
“ Indiana & Chicago Railway Company Stock Certificate. 


“ This is to certify that William Foster, or his assignee herein, is 
entitled to one hundred shares, of fifty dollars each, of the capital 
stock of the Indiana & Chicago Railway Company on the surrender 
of this certificate to the secretary of this company. 

“ Witness the corporate seal and —. 

“WILLIAM FOSTER, Prea. 
“Z. T. LITTLE, Sec. 


“ Approved. 
“ Goodland, Ind., May 11, 1881. 
“GEORGE HARDY, 


“Chairman Executive Committee.” 


Endorsed on back as foilows: 


“ Know all men by these presents that I, William Foster, for value 

received, have bargained, sold, assigned, and transferred, and by 

these presents do sell, assign and. transfer, to — the 

790 ~—swithin one hundred shares of stock of the Indiana & Chi- 

cago Railway Company, standing in my name in the books 

of said company ; and I do hereby constitute and appoint 

as my true and lawful attorney, irrevocable for me and in my name, 

to make any and all necessary transfers on the books of said com pany. 
Witness my hand and seal this — day , A.D. 1881. 


WILLIAM FOSTER. (srat.] 


Witness : 


H. CRAWFORD.” 


Solicitor for defendants also offered in evidence stock certificates 
numbered 13, 14, 15, 16, and 17, each for one share of fifty dollars, said 
certificates being all of the same tenor and effect, except that they 
were originally issued to William Foster, George Hardy, Silas Sink. 
John Swan, Richard D. Odele, and Jasper N. McConnell, a copy of 
one of which said certificates, with the endorsement thereon, 14 as 


follows: 
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$50. No. 13. 


Indiana & Chicago Railway Company Stock Certificate. 


This is to certify that George Hardy, or his assignee herein, 
791 is entitled to one share of fifty dollars each of the capital 
stock of the Indiana & Chicago Railway Company on the 
surrender of this certificate to the secretary of this company. 
Witness the corporate seal and —. 
WILLIAM FOSTER, Pres. 
Z. T. LITTLE, Sec. 
Approved. 
Goodland, Ind., June 22, 1881. 
GEORGE HARDY, 
Chairman Executive Committee. 
Endorsed on back as follows: 
“ For value received, I hereby assign the within share of stock to 
Henry Crawford. 


| “ June 22. 1882. GEORGE HARDY. 
= * Witness: 
| “KF. F. LACEY.” 


(). Were these seventeen certificates that have been introduced in 
evidence, all aggregating 1,005 shares, turned over to Mr. Crawford 
on the 25rd of June? 

A. No, sir; 850,250 was turned over on the 23d of June, and 
10,000 on the 15th of March. 

(). What vear? 

A. 1882; the other the 23rd of June, 1881. 

(.. Were the ten thousand dollars par value of stock that was 
turned over to Mr. Crawford on the 15th of March, 1882, turned 
over to bim in pursuance of any written contract entered into be- 
tween you and him? 

A. Yes, sir. 

| Q. Have you got that contract? 

| A. [ have. 

(2. Please produce it. 

: A. (Witness produces paper.) 

(2. When was this last agreement you have presented, 
792 ~~ bearing date March 15, 1882, actually executed ? 

} A. It was executed on that day. 

(). Where ? 

A. At Goodland. 

(2. Was it before or after the meeting of the board of directors 
which occurred that day ? 

A. Before. 


Solicitor for defendants offered in evidence the agreement pro- 
duced by witness, which is marked “ Exhibit B,” and is as follows, 
to wit: 


“This agreement witnesseth : That Henry Crawford hereby pur- 
chases from William Foster ten thousand dollars (par value) of the 
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stock of the Indiana & Chicago Railway Company, now known as 
the Chicago & Great Southern Railway Company, and evidenced by 
stock certificates Nos. 1 & 2, which certificates are now delivered to 
said Crawford ; and said Foster further agrees to assign and trans- 
fer, and procure to be assigned and transferred, the following fur- 
ther stock subscriptions to the said railway company, all which sub- 
scriptions are unpaid and are accepted by said Crawford subject to 
all future payment and assessments, and forever agrees to hold each 
and every one of said original subscribers harmless from any and all 
further payments thereon, such stock being as follows : 
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And said Foster further agrees to make no charge at any time 
hereafter for services or expenses of any kind against the said Chi- 
cago & Great Southern Railway Company for any transaction prior 
to this date. And he further agrees to make no charge of any Lind 
for use or rent of grades prior to this date. 

And in consideration of the transfer of said ten thousand dollars 
of issued stock and of such $2,790.00 of unpaid stock snbscriptions, 
and as further full compensation to said Foster for all his services 
and expenses as an officer of or in behalf of the Chicago & Great 
Southern Railway Company, and as further full compensation and 
adjustment of any rent for or use of the grading machine belong- 
ing to said Foster and others, the said Crawford agrees to pay the 

said Foster the sum of ten thousand dollars in six months 
794 ~~ from the date hereof, and to issue his promissory notes there- 
for to evidence such agreed payment. 

It is further agreed that on the execution of these papers the 
present board of directors of the railway company are to resign, and 
their places are to be filled with such persons as said Crawford shall 
designate. 

Witness our hands and seals this 15th dav of March, 1882. 

HENRY CRAWFORD. [seat 
WILLIAM FOSTER.” a 


795 Q. Was the consideration, being the note of Mr. Crawford 
referred to in this last document, executed that day ? 
A. Yes, sir. 
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Q. Before or after the meeting of the board of directors ? 

A. Before. 

Q. From the 23rd of June, 1881, until the 15th of March, 1882, 
what connection, if any, did Mr. Crawford have with the railroad 
company? 

A. He stood as the capitalist of the company, buying material, 

ent it upon the road, and providing a certain amount of money for 
the grading. 

Q. Under an arrangement with whom? 

A. With me. 

(2. You were the president ? 

A. With me and my board of directors. 

(. He was furnishing the money? 

A. He was furnishing the money; yes, sir. 

Q. How long did that arrangement continue? 

A. Until the 15th of March, 1882. 

> What change was made then? 

A. An absolute change by the resignation of the directors, myself 
and the other dinsianin, and a new board organized. 

Q. Ip accordance with what arrangement, if any, were the resig- 
nations of those members of the board of directors made on the. 
15th of March? 

A. In accordance with an implied or expressed agreement made 
on the 23rd of June previous. 

Q. In what respect? 

A. That Mr. Crawford having purchased the stock, or will- 
796 ing to purchase all the stock, my directors and myself agreed 
to resign, give him the control of the property. 

(). How about the board of directors” 

A. They were in the agreement. 

Q. That he was to have the control of the property and of the 
board of directors ? 

A. No, sir; he did not have it under the board of diréctors. We 
remained in charge of the property up to the point that he wanted it. 

Q. What did say, if anything, about wanting that control on the 
15th of March? 

A. He said he wanted it. 

(). Whom did he tell that to? 

A. To me and to my directors—my codirectors. 

Q. What did he say, if anything, about haying control of the 
board of directors? : 

A. He asked to have the agreement carried out and all their 
resignations, as they were small stockholders; and at first he wanted 
me to remain and retain my $10,000 of stock, and we did not agree 
upen that,and I made him an offer that if he took the stock | 
would resign and that my board of directors would, as they had no 
desire to remain without I remained. : 

Q. And in pursuance of that, this agreement, which has been in- 
troduced in evidence of the 15th of March, was entered into ” 

A. Yes, sir. 

Q. I notice that by the record-bvok on page $1, at a meeting of 
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the board of directors held on the 7th of February, 1882, at Giood- 
Jand, Indiana, there was presented to the board by yourself 
797s as president a contract, drawn by H. Crawford, relative to 
his acting as contractor for the Chicago and Southern Rail- 
road Company, which, after being duly read and considered, was 
unanimously rejected % 9 

A. Yes, sir. 

Q. Why was that rejected at that time? 

A. We did not believe it was a fair contract for the stockholders. 
We were representatives of owners, of townships, tax-payers, of a 
portion of the stock, $50,000, and we thought we were entitled to a 
representation in the property at a better rate for building the road 
than was expressed in that. It was wiping out too much stock and 
too much interest, placing too much: interest in Mr. Crawford’s hands 
for the amount he was to pay for it. 

Q. When it came down to a little over a month later, on the 15th 
of March, when you turned over the board of directors to Mr. Craw- 
ford or resigned and had put his men in 

A. Not all resigned, but six of the directors resigned. 

Q. Only six? 

A. Only six that I have knowledge of; six were all that were 
present. 

Q. Were there any resignations sent in by written communica- 
tion? 

A. I have no knowledge. After resigning myself, and after Mr. 
Crawford had taken my chair, I withdrew from the office where they 
were; that is, I went into the adjoining room,and I could not swear 
that there was not; but I don’t suppose that there was any pre- 
sented. 

Q. Why do you say you suppose there were not any pre- 

sented ? 
798 A. That is, except our agreement. My directors on the 
23rd of June had signed an agreement that they would re- 
sign. I think that was the only agreement that ever was made. 

Q. Who were the three directors who did not resign ? 

A. John B. Forseman, Silas Sink,and Richard D. Odle. 

Q. Who suggested the names of the new board of directors? 

A. I suppose Mr. Crawford did. 

Q. Who presented the name of the man that succeeded you? 

A. Well, I could not say now. I only know I resigned by written 
resignation as president and director of the road, and one of the 
remaining board suggested Mr. Crawford's name as far as my mem- 
ory is concerned now. 

Q. Do you know who suggested the names here—who suggested to 
the members of the board the names that were put in there ? 

A. As I tell vou, I withdrew from the room, and I could not say 
who did, but I suppose they were named by Mr. Crawford. 

Q. Did you know any of the new board’ ? 

A. Yes, sir; I knew all of them. 

(). I mean the new board. 

A. Yes, sir. 
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Q. You knew Mr. Conklin? 

A. Yes, sir; he was the superintendent of the road. 
799 Q. Did you know Mr. Starin at that time? 
A. Yes, sir. 

Q. Mr. Lacey? 

A. Yes, sir; I believe Mr. Moore, if he is in there; I didn’t know 
him at that time. 

Q. Henry Moore? 

A. Afterwards I knew him. 

Q. Did you know D. J. Lyon? 

A. No, sir; those two, if they were in, I did not know them. 

. Did you know Henry Meiselbar at that time? 
Yes, sir. 

You knew him? | 

. I had met him in the office there. 

. In the office of Mr. Crawford ? 

A. Yes, sir. 

(. Who prepared the mortgage that was executed, bearing date 
the lst of November, by which the company deeded in trust to 
John C. New its property ? 

A. I should presume Mr. Crawford prepared it. 

Q. Who gave it to you? 

A. It was sent to me to execute. 

Q. By whom? 

A. By Mr. Crawford. 

@. Dé you remember about what time you executed that mort- 
gage? 

A. My recollection is it was in November, 1881; I think the 
date is there; 1 think it was December that I signed the bonds. 

Q. How many bonds did you sign ? 

A. A thousand. 

Q. What did vou do with them”? 

A. Delivered them to Mr. Crawford or deposited them with his— ; 
he was not present when we put them into the safe. 

Q. What safe? 

A. The safe in his office there. 

Q. Where? 

A. At 123 and 125 Dearborn street. 

(). Chicago? 

A. In Chieago. 

Q. What was to be done with them when you put them in the 

safe? 
SOO A. At that time Mr. Crawford had delayed preparing the 

mortgage longer than he had expected, and the payments that 
he had made and was to make became a lit.ie burdensome to him, 
I suppose, and he telegraphed to me or wrote to me—I think I 
have the letters—to come up to execute the bonds; so I went up 
and they had been prepared, the bonds, and had been signed by 
Mr. New, and I signed them as president of the road, and the see- 
retary signed themn—thev had been signed by the secretary. 

Q. Had the mortgage been executed at that time ? 
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A. Yes, sir. 

Q. Where did you execute the mortgage? 

A. At Goodland. 

Q. And the bonds you signed here ? 

A. I signed here. 

Q. So that the thousand bonds for a million dollars was executed 
su uently in Chicago? 

A. Yes, sir. 

Q. Do you remember how long after? 

A. Well, it was perhaps 30 days—20 or 30 days. 

Q. Was it before or after the meeting of the 15th of March, 1882? 

A. It was previous to that. 

Q. On the 15th of March, 1882, had the company any _ books of 
account? . 

A. Yes, sir. 
801 Q. What did you do with those ? 
A. I have them now. 
@. You have those books of account ? 
A. Yes, sir; perhaps one or two of them was given up with other 
apers to Mr. Crawford; [ have our ordinary every-day working 
books. and the books were finally transferred to another office. Mr. 
Crawford rented another office; they were in mv office, and they 
were all put in with the archieves and brought to Chicago. 

Q. From the 23rd of June, 18817 down to the 15th of March, 1882, 
when vour connection with the company closed, what control or 
management or direction did Mr. Crawford “a of the affairs of the 
company ” 

A. That is between his first acquiring any interest ? 

q. Yes. 

A. He took control of the purchase of material and the giving of 
general directions to me to carry out, and in the latter part of the 
year he sent Mr. D. H. Conkling down tocommence track-laying at 
Oxford, and I was in the general management of the road, except- 
ing the right of way, but he took no personal control further than 
furnishing materials until after the 15th of March. 

Q. How did it come that prior to the 15th of March he prepared 
this mortgage or caused it to be prepared and executed and recorded, 
and also the execution of the bonds * 

A. It was in aceordance—o: else he examined the record there ; 
he provided there in June for the issuing of the mortgage, which: 
never was done, and that was referred*to him: I believe in October 

you will find it here, following: an amended resointion was 
S02. made changing it somewhat. 
@. Do you mean the resolution of October 29, ISS1° 

A. I think that is the one, perhaps. 

Q. Then the meeting you refer to was held at Goodland on the 
29th of October, 1881 ? 

A. 1881. 

Q. The resolution that appears there to have been presented and 
adopted relative to the issue of the bonds and the execution of the 
mortgage was prepared by whom ” 
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A. Mr. Crawford ; I think a copy of that—I know I prepared a 
copy, or he had seen the record of the one in June, which drd not 
quite cover all the bonds; and this one was prepared—notes of it 
were given and put upon the record there. 

Q. He prepared that? 

A. I think so; I don’t know that he did. 

Q. Was it or not in pursuance of a request of his that the board 
of directors passed this resolution ? 

A. I suppose the request came from him and it came with this; 
he gave me the amount of expenditures that he had made. 

. Do you remember how much that was? 


A. I think then it was four hundred thousand dollars—about four. 


hundred thousand dollars. 

Q. That he had spent at that time? 

A. Yes, sir; that is my recollection. 

@. How much of the road had been built. 

A. The road then was nearly done from Oxford to Goodland ; he 
had bought the rails and had bought some locomotives, and the 

matter was under progress clear through—that is, below Ox- 
803 ford ; contracts had been made with Volney Q. Irwin. 
Q. Did he present you vouchers for the expenditure of the 
money ? 

A. No, sir; he did not, because I was in the oftice very often and 
perfectly familiar with what was coming upon the road there; I re- 
ceived rails there at Goodland—a large amount of them—and gave 
general directions in regard to piling them up at Oxford. 

Q. Do you know whether up to the 15th of March those things 
had been paid for? 

A. Ido not; I didn’t ask Mr. Crawford for the vouchers. 

Q. Do you know now whether they had been paid for? 

A. Ido not; ITsupposed they had; I supposed so then, or else 
there would have been a slight unpleasantness. 

(). And these bonds were given to him, then, some time between 
the 23rd of June, 188], and the 15th of March, 1882, as collateral 
security for the advances that he had made to the company. Is 
that so? 

A. There was no detinite contract made between him and myself, 
except that he was to place those bonds. I was authorized to nego- 
tiate them by the first resolution there, and Mr. Crawford had 
bought the road, representing to me that he had made payments 
and was able to make full payment upon that $200,000 between At- 
tica and Yeddo—24 miles of road there. 

() That is the Block Coal road ? 

A. Yes, sir; or 22 miles of road. 

Q. Part of the expenditure was in the purchase of that road, was 
it not? 

A. Not the four hundred thousand dollars. 
S04 Q. Whether that expenditure was made or not you don't 
know ? 

A. I don't know; I could not say that it cost entirely $400,000. 
I know there was a large amount of money came into my hands. 
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In our adjustment paper here I credited Mr. Crawford $29,000, and 
I received $13,000 from the county treasurers, making $42,000 of 
money that I had received. 

Q. As I understand from you, Mr. Crawford was simply an agent 
or broker emploved by you as president of the company to nego- 
tiate the bonds of the company and raise money to go on and build 
the company’s road ? 


Objected to by solicitors for complainant: 


A. Atthe time of the execution of the bonds I held $10,000 of 
the stock ; I represented those townships, as it were, because I had 
been instrumental in imposing the tax on them, and, like every other 
community, we were anxious to push forward the road. Mr. Craw- 
ford had.come in the meantime and bought the Block Coal rvoad, so 
that when weconnected at Attica we had got to make terms with 
him or he with us, else he would build another line through to the 
air-line road, and I was induced to sell out and transfer our in- 
terest there for the sake of putting him in as a capitalist. He went 
on and furnished the money—not as much as we had expected, of 
course, because his cash account got short as well as everybody's 
else. But the matters were kept up in very fair shape while we were 

constructing the road. He went on and bought material— 
805 bought steel rails at Cleveland and sent them to Goodland ; 

also sent iron rails to Oxford, a large amount of them, and 
sent down ties. Thev came down to Goodland by rail, so that we 
were ready to furnish the superstructure from Goodland south until 
we met 7,8, or 10 miles down the road, where the track had been 
brought up. 

Q. I would like to have you state in your own way just what con- 
tract, verbal or written, you had with Mr. Crawford about these ad- 
vances between the 25rd of June, 1881], and the 15th of March, 
1882. 

A. There was no positive contract, except I conferred) with my 
executive committee there and with our directors in regard to 
issuing the bonds, and they were advised by me that I should place 
them in Mr. Crawford’s hands, as he had got so much in the road, 
he agreeing to go on and negotiate those bonds or use them in 
finishing up and constructing the road—to build it and equin it. 
There was no positive contract written ; it was only a contract, and 
I delivered over the bonds to him there. 

Q. Did you take any receipt from tim ” 

A. I did not. 

Q. You made no written agreement with him ? 

A. I did not. 

Q. When vou came to turn over the whole thing to Mr. Craw- 
ford’s board of directors, leaving him to do with the company ex- 
actly as he pleased, what provision, if anv, did vou make for the 
protection of these towns ? . 

A. I made the provision in the first place to agree—well, there 
was some stock subscribed that was not paid for. He entered into 
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an agreement to buy out the balance of that stock, and that 
806 _—-was assigned to him. 
Q. That is, to pay the balance due the company on account 
of stock subscriptions ? 

A. Yes, sir; some $2,790, along there, in accordance with that 
agreement, and Mr. Crawford was present when I drew the first 
money from Newton county, and I had made a contract that there 
should be stock issued for it, and I was strenuous that that stock 
should be preserved to the township. He thought it was in the 
power of the commissioners to make it as a donation or as absolute 
stockholders. They subscribed stock to the townships as the money 
came into the treasury. Idrew that money out from Newton county 
and drew it from Benton county. I had drawn $6,000 on the 9th 
of March, $4,000 on the 10th of March at Kentland. 

Q. That does not answer my question quite. On the 7th of Feb- 
ruary, 1882, Mr. Crawford, through yourself as president, submitted 
to the board of directors a written contract which has been produced 
in evidence here ? 

A. Yes, sir. 

Q. Between the company and himself as contractor ? 

A. Yes, sir. 

Q. And you say the board rejected that contract, amongst other 
reasons, because it practically left the towns who had subscribed the 
stock without any interest in the road. Now, then, on the 15th of 
March, a little over a month later, you all resigned and got out, 
leaving the whole control of the company to Mr. Crawford. What 
I am asking you about is, what provision for the protection of these 

towns against any contract which Mr. Crawford might be 
SOF ~—s authorized to make by his own board of directors you _ pro- 
vided ? 

A. IT had delivered when the money was drawn there; I had 
fulfilled my contract with the townships when thev got stock in 
the road, the same as I would with any other stockholder; they took 
their chances as stockholders with every one else; I stayed there 
with my ten thousand dollars expecting to hold it; they staved 
there with their several amounts; our township with 15; some places 
more and some places less; and there was no protection except the 
general protection that stockholders have. 

Q. There had not been any change in the matter between the 7th 
of February and the 15th of March, had there? | 

A. No; after we had invested Mr. Crawford in this contract, he 
having a majority of the stock, we supposed he had power to do 
whatever he chose with the road; we did not propose to do that 
until there was provision for the paying out of the debts and making 
satisfactory arrangements. | 

Q. Do you mean to say this—that when Mr. Crawford had bought 
vour stock and the stock of vour codirectors that then vou left the 
towns to look after themselves? 

A. No, sir; we did not. 

Q. Now, that is what I want to get at. 

A. No, sir. 
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Q. I want to know what provision you made for the towns. 

A. We made no provision, as I tell you, except to take them in as 
stockholders, as I stayed there as a stockholder, willing to remain 
and take the chances with my ten thousand dollars: T had that 

ten thousand dollars. Mr. Crawford told me, “You are 
808 very tenacious about your ten thousand dollars.” I told 

him I had to be; that was all I had finally got for two years’ 
services and ahout $4, 000 in money that I put in,and I had become 
powerless, as far as exercising any control as against Mr. Crawford, 
after selling him the other stock; I relied upon him to go on and 
build the road, which was a great consideration to the townships 
getting the stock, and I gave them all the representations that I 
could; I could not make a guaranty there that their stock should 
be of par value 

Q. You left them to exercise their rights as stockholders. 

A. As stockholders. 

Q. You have looked over this record-book, have you? 

A. Yes, sir. 

Q. Outside of those contracts you have introduced and the reci- 
tals in the record-book there was nothing done by you or by your ' 
codirectors or both of vou or all of you with reference to the protec- 
tion for the stock of these towns? 

A. No, sir. 

Q. Did you ever have anything to do with the company after the 
15th of March, 1882? 

= No, sir; not any official act. JI sometimes grumbled at them 
a little. 

Q. When did you first know about the provisions of the construc- 
tion contract between Mr. Crawford and the company bearing date 
the 18th of March, 1882? 


Solicitor for complainant objected to the question as incompetent. 


A. I knew it by rumor, and by—lI cannot get the date when 
809 —s I examined that record; Mr. Crawford gave me the record 
to examine and I got. a certified copy of all that I wanted to 
get off pertaining to myself in the defense of a suit; there (handing 
paper to counsel) is the certified copy ; but that only comes up to the 
15th of March. 
Q. Did you get anything after that? 
A. I did not go to the records after that; I never saw them again 
until I saw them here. 
Q When was it you made this examination of the record, as near 
as you can remember ? 
A. I will see by Mr. Lacy’s certificate here. (Witness refers to 
paper.) This was in May, i885. 
Q. In May, 1883? 
A. Yes, sir. 
Q. Do you remember who the board of directors were at the time 
you made that examination ? 
A. Ido not; I only knew that Mr. Starin was in the board, Henry 
Crawford, Jr.. and Mr. Lacey. 
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Q. Did you ever have anything to do with the company as an 
outsider after the 15th of March, 1882; did you have any dealings 
with the company in any way ? < 

A. No, sir; no business transacticns with them except to adjust 
the old debts, some I had agreed to pay and which I did pay. 

= In doing that did you have anything to do with Mr. Craw- 
ford ? 

A. I had no business relations with him except to close up the 
construction debt, which I had agreed to do after the 15th of 
March. 

Q. Do you know enough about the company and its affairs to say 

after the 15th of March, 1882, down to the time of the ap- 
S10 pointment of a receiver what man or what person had con- 

trol of the company, who gave directions as to the affairs 
of the company along the line? 

A. The commander-in-chief. 

Q. Who was he? 

A. Mr. Crawford, Henry Crawford. While it started as my road, 
it turned out to be Crawford’s; Mr. Pierce was on one side and I 
don’t know who was on the other; Mr. Annabell, I believe. 

(). I want to ask you to clear up one matter. I did not under- 
stand you to say in your evidence that you knew that Mr. Crawford 
had expended $400,000 on this work ? 

A. QO, no. 

q). It was simply his representation to you? 

A. Yes, sir; hetold me he had put into the road, into its construc- 
tion, what had come through me and the parties below and in 
equipment that he had incurred, paid and to * paid, $400,000. 

Q. Was there included in that what he had paid for the stock: 
was that a part of it? 

A. No, sir; O, no. 

Q. That was his statement to you ? 

A. That was his statement to me; and the bond covering the road 
that was purchased below, whether it was paid for or not—it had to 
be paid for and was paid for after. I learned afterwards that it was 
not paid for when the bond was issued ; it was paid for during a year 
or two following; I don’t know when. 

Q. That is the Block Coal road ? 

A. Yes, sir. 

(. Did you ever see that thousand bonds representing a million 
dollars afterwards ” 

A. No, sir; I did not. 

Q.. After you put them into the safe ? 

A. No, sir. 
S11 Q. Do you know what was done with them ? 
A. They were placed in New York, as I am told; Mr. 
Crawford told me he had not sold them: that is when we were 
arranging for money or wanted money. 
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Cross-examination by Mr. Prerce: 


Q. You was satisfied at the time these bonds were delivered to 
Mr. Crawford that he had spent $400,000 on the road ? 

A. I was not satisfied he had spent that full amount; I thought 
froin the estimate I made that the expenditures and the liabilities 
he was under there that a million of dollars was a fair amount of 
money—fair security to put into his hands to pay those debts and 
finish up. 

Q. You said, in answer to a question of Col. Cooper’s, that those 


‘bonds were placed in New York; I will ask you if you did not 


know as a matter of fact that they were pledged fo Drexel, Morgan 
& Co. to borrow some money ? 

A. Yes, sir; I knew from their agent, who was upon the road. 

Col. Cooper: You knew that from Drexel, Morgan «& Co.” 

A. I knew it from Mr. Dunham. 

Q. What did Mr. Dunham tell you? 

A. He told me that they held the bonds there as collateral security 
for what money they were putting in. 


The signature of the witness to the above deposition was waived 
by agreement of counsel. 


812 Solicitor for defendants offered in evidence contract dated 

December 26th, 1884, between Henry Crawford and H. H. 
Porter and associates, marked Exhibit E. 

The further taking of testimony was then adjourned to Thursday, 


November 5, 1885, at 11 o’clock a. m. 


813 Tuurspay, November 5th, 1885. 


Parties met pursuant to adjournment at 11 o'clock a. m., when, by 
agreement, a further adjournment was had to 12.50 p. m. this day. 

Parties reassembled at 12.30 p. m. 

Present: Same as before. 


Davip J. Lyon, a witness called on behalf of defendants, being 
first duly sworn, was examined in chief hy Col. Coorrr, and testifies 
as follows: 


Q. You may state vour name, age, occupation, and residence. 

A. David J. Lyon; lawver. I reside at the Continental Hotel, 
Chicago. 

Q. What official position do you hold at present? 

A. Justice of the peace. 

. Justice of the peace in the city of Chicago” 

A. Yes, sir. 

Q. Do you know Henry Crawford ? 

A. Yes, sir. 

Q. How long have you known him? 

A. Well, i have known Mr. Crawford, I expect, cight or nine 
years. 
Q. In March, 1882, where was your office ? 
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A. 125 Dearborn street, in connection with Mr. Crawford ; I occu- 
pied an office on the floor rented by him. 

Q. When did you first hear about the Chicago and Great Southern 
Railway Company? 

A. I am unable to fix the date. 
814 Q. Did you ever know you were a director of that com- 
pany? 

A. I was so informed. 

Q. By whom? 

A. I think Mr. Crawford informed me. 

Q. The record-book of the company, at page 86, under date of 
March 18, 1882, recites that there was a meeting of the board of 
directors of the company held, at which were — all the direct- 
ors except McDonald and Moore, and you having been elected 
director on the 15th of March, that would include you as present 
on that day. I will ask you whether you were present. 

A. I think I was; you know I cannot fix the date. __, 

Q. At this meeting there was a construction contract between Mr. 
Crawford and the railway company entered into or authorized by 
the board of directors, as recited by the record-book. I wish you 
to say just what took place and how it took place at the meeting of 
the board of directors on that day. 

A. My recollection of that is simply this, that I was at my desk 
and Mr. Starin stepped in. 

Q. What Starin? 

A. I forget his first name. 

Q. William A. Starin ? 

A. Yes; William A. Starin; and following him was Mr. Lacey, I 
think, and Harry Crawford. Mr. Crawford’s eldest son. They read 
a paper, the contents of which I have forgotten all about. The 
terms of it—the conditions of it—I don’t remember anything about, 
but I think it was alluded to as a construction contract; I think 
so; and it was put rather in an informal way, and we all voted 
for it. 

Q. Did you read it over yourself? 

A. No. 
815 Q. Did you pay any attention to the consideration of the 
matter—that is, to the details of it? 

— was not indifferent to it, but it didn’t fix-itself on my mind 
at all. 

Q. Was there any discussion about the matter? 

A. No, sir. 

Q. What interest did you have in the Chicago and Great South- 
ern Railway Company at that time? 

A. Not any, except the good will I entertained for Mr. Crawford. 

Q. You were not a stockholder of the company? 

A. Not that I know of, sir; I never subscribed for any stock. 

Q. Was a certificate representing any share of stock ever deliv- 
ered to you or held by you? , 

A. Never. 
Q. Did you ever purchase any share of stock? 
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A. Never. | 

Q. Did you ever pay for any share of stock? 

A. Never. 

Q. You had no interest in the corporation whatever, then—no 
pecuniary interest? 

A. None. | 

Q. And, as I understand, the only interest you had was the good 
will you entertained for Mr. Crawford? 

A. Yes, for any service I could render to him at any time; it 
holds good now. 

Q. Do you remember about being applied to by Mr. George W. 
McDonald, an attorney from down in Indiana and one of the 
directors, and Mr. Lacey, some time in 1884—the record recites 
and Mr. McDonald’s testimony fixes it asthe 18th of February, 1884 
—being applied to by them when you were holding court? 

A. I recall the request. 

Q. State what occurred as near as you can. 


816 Objected to by solicitor for complainant as incompetent. 


A. My reply was this: They came to me to ask me to attend 

a meeting, and I informed them. that a few days previous to that 
time, or perhaps a few weeks, that the Great Southern had been sued 
in my court for some claims, and I didn’t care about being identi- 
fied with any corporation or company that might appear as defend- 
ant or plaintiff in my court. I informed them of that, and esked 
them to strike my name from the directory, which they promised to 
do. Whether they did it or not I don’t know. 

Q. Was it a meeting of the board of directors they asked you to 
attend ? 

A. Yes, sir. . 7 

Q. Of the Chicago and Great Southern Railway Company ? 

A. The Great Southern. 


Cross-examination waived. 


Signature of witness to the above deposition waived by agreement 
of counsel. , 


‘Henry A. Cuyristy, a witness called on behalf of the defendants, 
being first duly sworn, was examined’ in chief by Col. Cooper, and 
testified as follows: 


Q. State your name, occupation, and residence. 
817 A. My name is Henry A. Caristy; 757 Washington Boule- 
vard, Chicago. I am in the lumber and tie commission 

business, one of the firm of Miller, Christy & Raber. 

Q. Do you know Henry Crawford? 

A. I do. 

Q. How long have you known him ? 
. Five or six or seven years. 

Q. Do vou know anything about the Chicago and Great Sou thern 
Railway Company ? 
A. I know we sold them some ties in 1883. 
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Q. Through whom did you negotiate the sale? 

A. Henry Crawford. 

Q. In what capacity did Henry Crawford represent himself to be 
acting ? 

A. As president of the road. 

Q. Did you get cash for them? 

A. We got part of our pay for them. 

Q. From whom ? 

A. From Henry Crawford. 

Q. Did you get all of it? 

A. No, sir. 

Q. How much of it didn’t you get? 

A. About $1,142. I don’t know whether there has been anything 
paid since that time or not. Mr. Allen knows. 


Mr. ALLEN: No, not to my knowledge. 


Col. Cooper: You furnished these ties in 1883 ? 

A. Yes, sir. 

Q. While Mr. Crawford was president of the road, as you under- 
stand ? 

A. Yes, sir. 

(. What time in the vear, probably ? 

A. They were billed July 7, 1883, $1,542.17; same date, 

818 $1,315.02; July 31, $947.91 and $577.30; August 7th, $300. 

They had been delivered previous to the time they were 
billed. 

Q. And the arrangement for purchase was made by Mr. Craw- 
ford, how long prior to the time they were delivered, about ? 

A. Oh, I don’t know; I should not think it would be very long ; 
probably a couple weeks—three weeks—perhaps a month ; I should 
not think it would be more than two or three weeks. 

Q. Prior to the dates you have given that they were delivered ? 

A. Yes, sir. 

(. What were the ties for? 

A. They were for the Chicago & Great Southern railway ; thev 
were shipped to the Chicago and Great Southern road. 

QQ. At what point, do you remember? 

A. No, I do not remember. 

Q. Attica ? 

I don't think it was. 
a Fair Oaks ” 
. Fair Oaks, yes, sir; I think they were all shipped there, but 
I wdh 1 not be positive about that; that is my impression. 
re The balance of this bill, some $1,100, was not paid ? 
No, sir. 

o What did you do with it? 

A. Put it in Dexter, Herrick & Allen's bands. 

re To get judgment on ? 

Yes, sir. 
@. Against what” 
A. The Chicago and Great Southern road. 
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Q. What, if anything, did Mr. Crawford say to you as to his in- 

dividual Nability for the bill? I mean not as president of 
819 the company, but individually. 

A. I don’t think he ever said anything; I don’t remem- 
ber—I don’t recail. 

Q. It was a deal with the railway company through him ? 

A. Yes, sir; the bills were made to the Chicago & Great Southern 
road. 

Q. Through Mr. Crawford, as president of the company ? 

A. Yes, sir. 

Q. Do you know Henry H. Porter? 

A. I think that is the gentleman there (indicating), but I am not 
certain. If that is him, I know him; if it is not, I do not. 

Q. It ishe; how long have vou known him ? 

A. I have not known him; I think I had an introduction to him 
once three or four years ago, but it was only a moment or two on 
another matter, and I have forgotten what it was. It seems to me 
about some ties, but [ have no acquaintance with him whatever. 

Q. Did you ever go to see Mr. Porter about this matter ? 

A. I did. 

Q. When? 

A. Well, it was just before we put it in Dexter, Herrick & Allen’s 
hands; I can’t tell just when. It seems to me it was along last year 
some time. 

Q. In 1884? 

A. I think it was before the suit was commenced. The only way 
I can call it to mind is there was talk on the street of Mr. Porter 
buying that road, and if he bought it he would pay these bills. 


Solicitor for complainant objected to the answer. 


820 Q. You heard a rumor on the street about Mr. Porter buy- 
ing the road ? 
A. Yes, sir. 


QQ. And in pursuance of that ramor what did vou do? 

A. I went to Mr. Porter's office three or four times to see him. 

Q. Did you see him? 

. I did not. 

o Did you see anybody who represented him ? 

A. I saw a man that represented himself as being the private sec: 
retary, in the outer office. 

Q. What kind of a looking man was he? 

A. A rather tall man with, I think, a mustache—not very stout. 

(. Do you remember whether it was Hillard ? 

A. I think that is his name; I would know the man if I saw him: 
he seemed to have charge of things in a small office on the outside : 
I don’t see the man here at all. 

(2. He is not here to-day. What talk did you have with him ? 


Objected by solicitor for complainant. 


Mr. Pierce: Did you go to see him with a view to compromising 
this claim” 
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A. No; I went to see if he was going to buy the road, leping to 
find out whether we were going to get our money or not. — 

Q. Answer the question. 

A. I was told by Mr. Shumway ‘hat Mr. Porter was talking of buy- 
ing the road, and probably would buy it. 

Col. Cooper: P. B. Shumway ? 

A. Yes, sir. 

@. Who was receiver of the road afterwards ? 

A. I guess he was afterwards; I think it is P. B. Shumway. 


821 Solicitor for complainant objected to all this testimony. 


A. It is Shumway that occupies an office with Mr. Crawford, or 


@. You bad a talk with Mr. Hillard ? 

A. Yes, sir. 

Q. Now just state that conversation as near as you can remember 
it, or the substance of it? 


Objected to by solicitor for complainant. 


A. I told Mr. Hillard, or whatever his name was, what I was there 
for, the reason 1 wanted to know whether Mr. Porter was going to 
buy the road or not. 

Q. What did you tell him was the reason ? 

A. That we had money due us for material furnished to the road. 
Do you want to know what he said to me? 

Q. Yes, the whole thing on both sides. 


Objected to by solicitor for complainant. 


A. He said they had been down over the road ; Mr. Porter, | think 
he said had been, and that he had been, and that they were going 
again, but that, in his opinion, it was doubtful as to whether they 
would buy the read or not; he was not authorized to say anything, 
“he said, in reference to the matter; I asked him what he guessed; I 
tried to get his opinion about the matter, and I asked him what he 
would guess about it. “ Well,” he said, “if I had to guess I should 
guess it was doubtful.” That is about all; he didn’t give me any 

encouragement; I think that was about the shape he put it. 
822 Q. Is that the only interview vou had with him? Did 
vou have any other interview there? 

A. No; I did not. I had been in there two or. three times be- 
fore and asked for Mr. Porter, and didn’t see him at thdse times, and 
I didn’t tell this gentleman my business. 

(). Was there any talk about claims on the road? Did he say 
anything about the indebtedness of the company ” 


Solicitor for complainant objected to all testimony with reference 
to the interview with Mr. Hillard. 


A. Oh, yes; Mr. Hillard said Mr. Porter would not buy that road 
until the bills were all paid or straightened out, and if he did buy 
the road he would reserve enough money to pay the bills outstand- 
lug against the road. He said Mr. Porter would not take anything 
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on his hands unless he knew just what it was, and that it was a 
clean thing. He would not get into trouble with anything of that 


kind ; it would have to be all cleared out. 


Q. ‘What, if anything, was said as to the amount of indebtedness 
by him or by you? 

A. I don’t recollect; I told him about what was due us, I think, 
but as to anything else I don’t recollect now. 


Cross-examination by Mr. PreRcr: 


Q. When was this conversation, do you ‘remember ? 

A. I cannot tell—but I know this: that he said they had 
823. been down over the road, and were going again. 
Q. That was in the year 1884? 

A. During the year 1884. 

Q. What time of the year 1884—winter or fall? ? 

A. I should think it was along towards fall. 

Q. Along towards fall? 

A. I should think so, but [ would not be positive ; it might have 
been midsummer. 

Q. What is your best recollection about when it was? Wasn't it 
early in the spring of 1884? 

A. It might have been; [ don’t know. The only way I can re- 
call the time, now I think of it, is what that gentlemen told me— 
that they had been down over the road. 

Q. How does that make you fix the time ? 

A. It don’t make me fix the time; it makes me fix the time that 
it was about the time when they went down over the road, if it is 
material what the time was. 


Mr. Crawrorp: I want to ask some questions, knowing the facts 
better than any other counsel. | 


Q. Mr. Christy, how much altogether was the total amount of tie 
sales that vou made to the Chicago and Great Southern ? 

(. Altogether. 

A. As I have it here, it is $4,684.84. 

(. Four thousand dollars, all tola ? 

A. Yes; well, that was in 1583. 

Q. I told you ‘all told. 

A. I cannot tell you if there was any more than that. 

Q. Don’t you remember about eleven odd thousand dollars 
S24 being paid you in the spring of 1883 by a check on Drexel, 
Morgan «& ('o.? 

A. I don’t recollect, and I could not say it is not so either, Mr. 
Crawford. 

Q. Don’t you remember very well that there was a large shipment 
of ties made in 1882, and that you were paid nearly twelve thousand 
dollars by a check on Drexel, Morgan & Co. direct? 

A. i don't remember it, Mr. Crawford ; at the same time, it might 
be true; I don’t recollect; all I have a memorandum of here and 
can tell you about is the 1383 sales. 
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Q. Don’t you remember that there was quite a delay in making 
payments for ties at the end of 1882, and that when you got that 
payment early in the spring of 1883 that you got it in a direct chezk 
on Drexel, Morgan & Co., countersigned by Roswell Miller, and that 
I told you personally that I had made a loan there, and that the 
bonds of this company were pledged there? Refresh your recollec- 
tion on that point, Mr. Christy. | 


Objected to by sulicitor for defendants. 


A. I think I recollect getting some money from you—a check on 
somebody, countersigned by somebody else. I could not tell the 
amount, Mr. Crawford, and I don’t know what it was. 

Q. Never mind the amount. Didn’t I also inform you at that 
time and before that that money was gotten from Drexel, Morgan & 
Co.; that I had made a loan there on the securities of this com- 
pany ? : 

Objected to by solicitor for defendants. 


A. I don’t recollect about it, Mr. Crawford. 
825 QQ. Don’t you remember you had several conversations with 
me with regard to the payment of quite a balance of a tie 
bill in 1882, pending these negotiations for this loan of money in 
New York, and that you were paid in one of the first checks on that 
loan ? 

A. No; E don’t know anything about the loan. Of course, you 
might have mentioned it to me; I can’t recollect whether you did 
or not; I think I do recollect getting a check, countersigned by 
somebody else, but I don’t know who it was on now—not from 
memory. 

Q. Did vou ever get any payment made on any of your tie bills, 
either in 1883 or any other year, from the Great Southern Company 
in any other way except by currency from me or by my own per- 
sonal check ? 

A. That I cannot answer: I have had currency. 

@ From whom? 

A. That was from you. 

(2. Whose check did you get when you got a check ? 

A. I think you signed the check ; [ don’t know whether you signed 
it as president or whether it was an individual check; I have no 
remembrance of that. 


Redirect examination by Col. Coorer: 


Q. Did you have to see Mr. Crawford frequently from 1882 down 
to 1883 with reference to your bills? 
A. Well, as to seeing him frequently from 1882, 1 think I recol- 
lect getting a check, but I don’t know how frequently I saw 
826 iim up to the time that we sold him these ties in 1883. 
Q. Had the other matter been settled up—the old? 
A. It seems so, because there don’t anything appear on our books 
now, as I have got this memorandum, until July 7, 1883; the other 
matter must have been settled. 
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Q. Did you bave any personal dealings with Mr. Crawford prior 
to 1883 with reference to the Chicago and Great Southern railway — 
to furnishing ties; did you yourself? 

A. He says we furnished him ties; I presume we did. 

Q. Do you remember ? , 

A. I don’t remember; I think we did, because I have a recollec- 
tion of getting a check from him countersigned by somebody else 
prior to this time. 

Q. Do you remember whether you were dealing with him in 
1882, as president of the company, the same as in 1883 ? 

A. I don’t remember. 

Q. You don’t remember how that was ” 

A. No, sir. 

The signature of the witness to the above deposition is waived 
by agreement of counsel. 


CHARLES L. ALLEN, a witness called on behalf of the defendants, 
being first duly sworn, was examined in chief by Col. Cooper, and 
testified as follows: 


Q. State your name, occupation, and residence. 
827 A. Charles L. Allen; residence, Chicago; occupation, at- 
torney. 

Q. What is your firm ? 

A. Dexter, Herrick & Allen. 

q. Were your firm attorneys for any of the creditors of the Chi- 
cago and Great Southern Railway Company prior to 1884 ? 

A. They were; Miller & Christy and Marsh & Bingham, or the 
Marsh & Bingham Company. 

Q. Creditors as furnishing what ? 

A. Mr. Christy furnished ties, ] remember, and the Marsh «& Bing- 
ham Company timber. | 

Q. Those claims are claims that are in judgment in this case, are 
they ? 

A They are in judgment—judgment obtained against the Chi- 
cago and Great Southern railway in the United States circuit court 
for this district. 

Q. Do you know Henry H. Porter ? 

A. Well, I know him as I have seen him in connection with this 
matter. 

Q. When did you first see him im connection with the Chicago 
and Great Southern Railway Company ? 

A. Somewhere in the summer of 1884; I think it was in the 
summer. 

Q. On what account did you see him ? 

A. Indirectly from tne same source that Mr. Christy has men- 
tioned ; he requested me to see Mr. Porter, stating the fact to be that 
it was rumored upon the street that Mr. Porter was about to pur- 
chase this road, and subsequently, at his request, I called upon Mr. 
Porter to find out what truth there was in it, and what he proposed 
to do with reference to these claims. 

Q. Did you see Mr. Porter? 
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A. I did. = 
Q. Where ? 
828 A. I saw him in his office and in our office’ in our office, 


as I remember it; he, perhaps, was in to see Mr. Dexter; I 
don’t know about that; I accidentally saw him there one day and 
spoke to him before he stepped out. 

Q. Was that the last or the first conversation ? 

A. My impression is that that was the last one. 

— State what occurred at the first conversation, what was said 
there. 

A. I stated to Mr. Porter what I had heard, and asked him what 
truth there was in it, what was proposed to be done with these 
claims. 

Q. What claims? 

A. I stated in the first place that we represented these two claims, 
anc I don’t know whether I asked him what was proposed to be 
done about these claims or about similar claims, knowing that there 
were a good many. Mr. Porter said, as Mr. Christy says his man 
said, his private secretary, that there had been some talk on the sub- 
ject, but there was nothing settled about the purchase, and that the 
road seemed to be somewhat complicated, and that he proposed to 
have these claims disposed of before he took hold of it. 

Q. The claims against the road ? 

A. Against the Chicago & Great Southern. 

Q. What, if anything, was said about the amount of the claims 
that were outstanding at that time? 

A. I don’t think that was discussed prior to the time of his pur- 
chase. I saw him afterwards about it. 

Q. Was that all that took place at the office ? 

A. Thatis the substance of it at both interviews; I think the 

other was very brief, and I am not so sure that it covered all 
829 theground I have mentioned, but the substance of it, I think, 

it was the same. I also sent Mr. Walker to see him, who rep- 
resented these claims. 

Q. You sent Mr. Wirt D. Walker to see him ? 

A. Yes, sir. 

Q. Where is Mr. Walker now ? 

A. Mr. Walker is at present out of the city ; he will be here Sat- 
urday or Monday. 

Q. Did you see Mr. Porter after the purchase ? 

A. Yes, sir. 

Q. About what time was that ? 

A. I think it was in the month of December, 1884. When was 
this receiver appointed ? 

Q. On the 27th of October, 1884. | 

A. Well, I have just seen this morning the contract tat was en- 
tered into between Mr. Porter and Mr. Crawford, dated the 26th of 
December ; my impression is it was prior to that time; perhaps, as 
I understand it; and it was about the time when I was talking with 
him that the purchase had been consummated; that was my un- 
derstanding; I don’t know what the fact is. 
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Q. Where was that interview ? 

A. That was in his office; it was just about the time they were 
closing the matter up; I don’t know just when the date was; my 
impression is it was in December; it was in the winter of 1884-5. 

é What did you go there for? 

A. I went there, understanding he had purchased the road, to ask 
him directly what he proposed to do about these claims, having pre- 
viously understood he would pay them before he took it, or see that 
they were arranged for? 

Q. What did he say? 
830 A. The substance of his reply was that he would defeat it 
if he could. | 

Q. What did you say? 

A. Well, I told him that we should attempt to do the same thing 
by the mortgage. 

Q. Did you call to mind what he said to you; was there any talk 
about that ? 

A. Well, now, I should only guess at that; I don't recollect whether 
there was or not. I think Col. Spooner happened in while we were 
talking, perhaps at the close of the interview. The interview was 
not long, because there was not much to say about it. He said he 
would not pay them. fee 

Q. And would defeat them if he could ? 

A. Yes, that was the substance of it; perhaps not that language. 


Cross-examination by Mr. Prerce: 
Q. You say 


A. Yes, sir. 

Q. Did he tell you to file your claims in court, and that he could 
only pay them after they had been allowed? 

A. He told me —; then I had a subsequent interview with him, 
I think; it seems to me I had two. 

Q. In that conversation you have just been telling about ” 

A. He told me he would not pay those claims unless they were 
established as liens ahead of the mortgage. 

Q. That is what he told you then, was it? 

A. Further intimating that he would beat them if he could. That 

was very plain. 
831 Q. I mean not what he intimated or what your inference 
was; I ask you what he said.’ 

A. If you want to know what he said I cannot tell vou. If you 
want to know what the substance of the conversation was, I told you 
in the first place—— 

Q. You placed that construction on it. 

A. I placed two constructions upon it; in the first place that he 
said that he would beat this claim if he could, and in the second 
place we must compel him to pay them by the order of court or 
decree. 

Q. You tried to get him to settle your claims, didn't you, in that 
conversation ? 

A. I wanted him to, of course. 


that was the substance of his answer’? 
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Q. Did you try to get a compromise of your claim? 
A. No, sir; I did not at that time. 
a. You simply asked him to pay them? 
A. Yes, sir; and I called subsequently with Col. Cooper; I don’t 
know when. 
Q. I don’t ask about that; I ask in this conversation. 
A. No, sir; I didn’t ask him to compromise the claims at that in- _ 
terview. 
Q. But the upshot of it was you would have to file your claims 
against the road ? 
A. Yes, sir. 
Q. If they were allowed ahead of his bonds that they would be 
paid; otherwise they would not? 
A. Yes; but he would defeat them if he could. 
Q. T hat was the substance of your conversation? 
A. Yes, sir. 
The signature of the witness to the above deposition was waived 
by agreement of counsel. 
832 Solicitor for defendant introduced in evidence thirty cer- 
tificates of stock, numbered from 1 to 33, inclusive, of which 
Nos. 1 to 5, inclusive, and numbers 31 to 24, inclusive, are for a 
thousand shares each, each share of the par value of one hundred 
dollars, and numbers 6 to 30, inclusive, for one hundred shares each 
of the par value of one hundred dollars each, and number 35 for 
five hundred shares of the par value of one hundred dollars per 
share, all of said shares of stock bearing date of issue Chicago, Illi- 
nois, January 26th, 1884, signed Henry Crawford, president; F. F. 
Lacey, secretary, and bearing the corporaie seal of the company and 
all issued to Henry Crawford and all assigned in blank by Henry 
Crawford, witnessed by Walter B. Howe, and, which certificates of 
stock are each of the following tenor and effect: 


Capital, $2,000,000. 
No. 1. 1,000 shares. 
The Chicago & Great Southern railway. 

This is to certify that Henry Crawford is entitled to one thousand 
shares of one hundred dollars each of the full-paid capital stock of 
the Chicago & Great Southern Railway Co., transferable on the 
books of the company, in person or by attorney, upon the surrender 
of this certificate. 

Chicago, Ill., January 26th, 1884. 

[Seal of Company, State of Indiana. ] 
HENRY CRAWFORD, President. 
833 Attest: . FF. F. LACEY, Secretary. 


> Seale 
Endorsed on back as follows: 


Transfer. 

, 1S8-. 
For value received — hereby sell and assign — shares of the 

within stock to , and hereby constitute as — true and law- 


‘- 
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™ attorney to make all necessary transfers on the books of the Chi- 
o & Great Southern railway. 
"Witness my hand. 
HENRY CRAWFORD. 
Witness: 
WALTER B. HOWE. 


The above evidence as to the stock certificates is agreed to by 
counsel for the respeetive parties in licu of the original certificates 
themselves. 


Henry MEISELBAR, a Witness called on behalf of the defendants, 
' being first duly sworn, was examined in chief by Col. Cooper and 
testified as follows: 


Q. State your name, occupation, and residence. 
A. Henry Meiselbar; attorney; I live in Chicago. 
Q. Do you know Henry Crawford ? 
A. Yes, sir. 
Q. How long have you known him ? 
A. Ten years. 
Were you ever in any relation with him in business? 
A. Yes, sir. 
S34 Q. What? 
A. I was his clerk for a number of years, and also wascon- . 
nected with his railroad enterprises in various capacities. 
Q. Which ones? 
A. First with the Chicago & Danville. 
Q. Were you with the Chicago & Indianapolis Air Line Rail- 
road: Company ? 
A. Yes, sir. 
Q Where did you have your office while you were connected with 


. was with Mr. Crawford, in his office. at that time. 
. Where were you in March, 1882”? 

125 Dearborn street. 

Were you with Mr. Crawford at that time‘ 

I don’t believe I was at that time; no, sir. 

Did you have a separate office ? 

A. Yes, sir. 

Q. The record- book recites that on the 15th of March, 1882, you were 
elected a director of the Chicago & Great Southern Railway Com- 
pany in place of R. G. Odle, who resigned. It recites that vou were 
resent at a meeting of the board of directors, held on the 18th of 
March, 18S82—that is to say, that all the directors except two other 
gentlemen, of whom you were not one, were present. Were vou pres- 
ent at that meeting? 

A. No, sir. 

Q. When did you first know that you were recorded in the record- 
book as a director of the railway company ? 

A. On last Saturday morning. 

Q. That would ve the 3)st of October? 
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A. Yes, sir. : ea, 

Q. Of the present year? 

A. Yes, sir. 

Q. How did you find it out? 
8344 A. Through an examination of the record-book in Mr. Por- 
ter’s office in company with Col. Cooper. 

Were you present at any meeting of the board of directors? 
. No, sir. > 
. Never at any meeting? | : 
Never at any meeting. 
. Did you ever get a notice of a meeting? 
. No, sir; I never saw. any. 
. Did you ever pay fora share of stock ? 
No, sir. | | 
Did you ever have any interest in the railway company per- 7 
sonally ? 

A. No, sir. 

Q. I would ask you whether you examined the proceedings of a 
meeting of the board of directors of the railway company, as re- 
corded in the record-book from pages 86 to 102, inclusive, being the 
meeting of March 18, 1882? 


& 


OPOPOPOPO 


A. Yes, sir. 
Q. When? 
A. Last Saturday morning and since then. | 
Q. Have you looked over the construction contract of Henry 
Crawford ?  : 
A. I have not—not entirelvy—in the record-book; I have exam- 
ined a copy of it thoroughly. a 
Q. When did you first see or hear of that construction contract— ' 
about what time? : 
A. I did nét hear of this particular construction contract until 
some time in the month of January of the present year. 
Q. When did you first see a copy of it? 
A. The first copy I saw was down in Indiana. | 
Q. Have you ever seen the original except as it is recorded in the 
record-book ? . 
A. No, sir. 
835 Q. You are recorded in the record-book, on page 103, as — : 
having been elected director at Goodland, Indiana, on the Ist i 
of May, 1882, at a meeting of the stockholders of the company ; did > 
you ever know it? 
A. No, sir; not until 1 saw it in the record-book. 
Mr. Prerce: When was that? 3 
A. Last Saturday morning. ; 
Col. Cooper: You are reported in the record-book, at page 106, as a 
having been present at a meeting of the board of directors held in 3 
Chicago on the 29th of January, 1883; were you or not present at 
that meeting ? : 
A. No, sir. ’ 


Q. On page 110 your name appears as having been copied to a 
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resolution changing the location and line of road; did you ever 
sign such a decument? : 

A. To the best of my recollection, I never signed such a paper. 

Q. When did you first hear of your name being signed to it? 

A. When I saw it on the book on last Saturday morning. 

Q. Is this signature in the book in your handwriting ? 

A. No, sir. | 

Q. You appear in the record-book on page 131, at a meeting held 
on the 18th of April, 1883, as having been present at a meeting of 
the board of directors in Chicago; were you or not present at that 
meeting ? 

A. No, sir. 

Q. I understand you to say you never knew or heard that you 
were one of the directors of this company until last Saturday ? 

A. I never knew it; I never had an idea I wasa director, and no 

| one of the directors whom I personally knew and have known 
836 for some time past never at any time mentioned to me that 
I was a codirector, either on the book or otherwise. 

Q. On the 18th of March, 1882, were you on speaking terms with 
Mr. Crawford ? 

A. Yes, sir. 

Q. How often did you meet him ? 

A. I used to meet him whenever he was in the city—every day 
he was in the city. 
Q. You at that time had an office in the same building with 
Mim ? 

A. I think that was the year; 125 Dearborn street. 

Q. Did he ever say anything to you about it? 

A. Never at any time, to my best recollection. 


Cross-examination waived. 


The signature of the witness to the above deposition is waived by 
agreement of counsel. 


Water F. Cops, a witness called on behalf of the defendants, 
being first duly sworn, was examined in chief by Col. Coorzr, and 
testified as follows: 


Q. State your name, occupation, and residence. 
A. My name is Walter F. Cobb; I live in Chicago; I am secre- 
tary of this company. 
Q. What company ? 
A. The Chicago & Great Southern Railway Company. 
Q. Where does that company have its office ? 
A. Its office now is in Attica—the receiver's. 
§37 Q. Where is your office? 
A. My office is room 37 Portland bleck. 
Q. Does the railway company keep an office there? 
A. The record-book has been kept there. 
Q. I am asking you whether the railway company keeps an office 
there—rents an office and pays for it. 
A. No, sir; I don’t know that they do pay for it. 
43—1280 
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Q. Whose office is it? 

A. Well, it is the office of the Lake Michigan and Ohio River 
railroad and H. H. Porter. 

Q. Is Mr. Kimbal, the receiver of the Chicago & Great Southern, 
or Mr. Porter, or either of them, connected with the Lake Michigan 
& Ohio River Railroad Company ? 

A. Yes, sir. 

Q. Mr. Porter occupies the office also ? 

A. He occupied office 38; he is not in the office Iam in; I am 
in room 37. 

Q. He has what might be called the run of the office, hasn’t he ? 

A. Yes, sir 

Q. Whom do you take orders from ? 

A. I take orders from H. H. Porter. 

Q. Were you present at a meeting of the stockholders on the 4th 
of May, 1885? 

A. I was. 

Q. Did you take any part in the election of directors? 

A. I voted. | 

Q. What did you vote? 

A. I voted for the board of directors that were up. 

Q. The board of directors that were up; who put them up? 


Objected to by solicitor for complainant. 


A. I don’t know, I am sure. 
838 Q. Don’t you know? 
A. No, sir; I don’t know. 

Q. Who told you whom to vote for; how did you find out who to 
vote for? 

A. Nobody told me who to vote for. 
(. How did you find out who to vote for? 

A. I saw the ticket and voted it; the board that was up. 

Q. There was no controversy over that matter? 

A. No, sir. 

2. On the 4th of May, 1885, the day that this stockholders’ 
meeting was held, were you secretary at that time? 

A. Not at the time the stockholders’ meeting was held ; no, sir. 

QQ. What did you vote on ? 

A. I don’t understand what you mean. 

Q. You say you voted. What were vour credentials; what did 
you have to vote on; did you have any stock ? 

A. I had one share of stock ; yes, sir. 

(. Where did you get it? 

A. Mr. Porter gave it to me. 

Q. What did you pay for it, if anything ? 

A. I didn’t pay anything. 

Q. What did you do with it-when you got through voting? 

A. The certificate was there in the office—in Mr. Porter’s office. 

Q. Did you give it back to Mr. Porter? 

A. I didn’t give it to Mr. Porter; no, sir. 

(2. Whom did vou give it to” 
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I gave it—I don’t know ; I don’t remember now who I gave 
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Where is it? 
A. I could not say. 
Q. It is not yours, is it? 
A. It is not in my possession now. 
Q. Is it yours? 
: A. I don’t know as it is; it stands in my name; I have not the 
— certificate. 
i Q. You haven’t any control of it, have you, as against Mr. 
Porter? 
839 A. No, sir. 
Q. Who else was there at the meeting ? 

. At the stockholders’ meeting ? 
Yes. 
. There was Mr. Lacey there, Mr. Gardner, Mr. C. W. Hillard. 
. What Mr. Gardner? 
. Mr. Henry A. Gardner. 
The attorney ? 
. Yes, sir; Mr. Ferry, I think. 
What Mr. Ferry ” 
. James W. Ferry; Mr. Farr. 

Q. Do you remember how many shares of stock Mr. Kimball 
voted ; was he there—George C. Kimball ? 


~POrOPOPOD 


<i A. I think Mr. Kimball was there. | 

Q. Do you remember how many shares of stock he voted ? 
po A. No; I do not. 

" (). More than one? 

A. I do not remember. 

ay Q. Mr. E. F. Lawrence, did he vote any shares of stock ? 

: A. Mr. Lawrence, I don’t think, was present ai the meeting; he 
3 might have voted by proxy? 

a Q. The record recites that there were 12,000 votes, which would 
hk 


represent 12,000 shares of stock; was there any large number of 
shares of stock voted by any one man in person or by proxy? 
2 A. I don’t remember who held the proxies. 
4 Q. Have you got the proxies? 
3 . No, sir. 
: Q Where are they; what was done with them after the meeting? 
A. I could not say. 
Q. You were secretary ‘ ? 
A. I was not secretary at that meeting. 
: Q. Were not they turned over to you when you became secretary ? 
A. No. 
840 Q. Have you seen them since? 
A. No, sir. 
an: In whose handwriting is the record of that meeting in the 
> 
A. That is my handwriting. 
Q. Where did you get the minutes to write up that meeting from ” 
A. I wrote the minutes myself. 
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(). Whom did you give it to: 


Q. When? 

A. After the meetin 

Q. Nobody juratehed you anything ; it was just as you-remem- 
bered it? 

A. I wrote the minutes of the meeting myself, I remember, at 
the time. 

Q. At the time the meeting took place ? 

A. After the meeting. I took notes of the meeting. 

Q. Who told you to take notes of the meeting? 

A. That is not the stockholders’ meeting; that is the directors’ 
meeting; the book is open at the directors’ meeting, not the stock- 
holders’. 

Q. I mean the stockholders’ meeting. In whose handwriting is 
the stockholders’ meetin 

A. That isin my han ates 

Q. When did you write it? 

A. I don’t remember the date. I wrote it after I got back; as 
soon as I got back from the meeting. 

Q. Where was the meeting held? 

- A. The meeting was held at Fair Oaks. 

Q. Did you have minutes of the meeting; did you keep minutes 
of the meeting ? 

A. I have the record papers over there. 

Q. Did you keep minutes of the stockholders’ meeting ? 

A. Not the stockholders’; no, sir; I did not. 
841 Q. What did you write this up from—y our recllection 1 ? 
A. I think that the secretary, Mr. Lacey, took the minutes 
of the meeting. 

Q. And gave them to you, and you wrote them down? 

A. I don’t remember that he gave them to me; I know he was 
secretary of the meeting and the minutes were given to me, and I 
wrote them in the book. Mr. Lacey, the secretary, if I remember 
rightly, signed them. 


It is admitted that the signature of the secretary is Mr. Lacey’s 
signature. 


Q. Were Lacey, Gardner, Hillard, Ferry, Farr, and Kimball ali the 
people that were present at the stock holders’ meeting: at Fair Oaks 
on the 4th of May, 1885 ?: 

A. I think there was Mr. Curtiss, of Oxford. 

Q. Do you remember his first name ? 

A. I do not remember his first name. 

Q. Were those seven people all that were there ? 

A. There was one other gentleman there with Mr. Curtiss ; I don’t 
remember his name. 

Q. Were those people all that were at the meeting ? 

A. I could not say. 

Q. How did you gentlemen find out who was entitled to vote 
pease there; did each one of you have your shares of stock that you 
voted? . 

A. I could not say that. 
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. You had your own share ? 
. I think I had mine. 
Q. Do you remember whether the others had or not; 
842 whether they produced them or not? 
A. No, sir; , don’t remember. 

How long did the meeting take ? 
. I don’t remember exactly. 
About how long ? 
. I should say an hour. 
. Don’t you remember, sir, whether any of these gentlemen be- 
sides yourself had their shares of stock there present at that meet- 
ing—share or shares of stock? I mean certificates representing 
stock in this company. 

A. I don’t remember whether they did or not ; I suppose they did, 
but I should not want to swear that they did; I don’t know. 

Q. You suppose they did; why do you suppose they did. 

A. I don’t know why I suppose so; I suppose it 1s customary ata 
meeting to have their stock. | 

Q. That is tne only reason why you suppose so, because it is cus- 
tomary ? 3 


> 


OPrOro 


A. Yes, sir. . 

Q. Are you in the habit of attending stockholders’ meetings of 
corporations ? : : 

A. No, sir. aia , 


Q. Who represented Mr. Porter’s stock at that meeting ; who voted 
that? 

A. I could not say. 

Q. Did some one of the gentlemen there ? 

A. I could not say. : 

Q. Don’t you remember ? 

A. No, sir. 

Q. Do you remember any one voting a large number of shares 
of stock there in person or by proxy? 

A. I remember of some; yes, sir. 

Q. Who did? 

A. I could not say who did. 

Q. It didn't make a very great impression on your mind ? 
843 A. No, sir. 
Q. You don’t know where that certificate representing the 

share of stock you had is now ? 

A. I don’t know. 

Q. When did you see it last ? 

A. I think after the meeting—the day after the meeting; a day or 
two after. : 

Q. Where did you see it? 

A. I saw it in my pocket; I had it in my pocket. 

Q. What did you do with it? 

A. I don’t remember whether I gave it to—who I gave it to. 

Q. You treated it asa matter very immaterial and indifferent, did 
rou ? 
: A. (No answer.) 
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Q. As a matter you had no interest in; is that so? I mean pecu- 
niary interest. > 
A. I didn’t have any pecuniary interest in it. 
Q. In the stocks? 
A. Not in the stock ; no, sir. 

Q. What books besides the record-book of the Chicago & Great 
Southern railway are there? 

A. The stock-certificate book. 

Mr. Pierce: Do ycu mean record-books or stock-books, or what? 

Col. Cooper: I mean books in which the proceedings of the cor- 
poration are kept; its accounts and moneys, property, and all that ; 
books of account and other books ia which the proceedings of the 
corporation are kept. Is there anything outside of this record-book ? 

A. I haven’t seen anything but that record-book. 

Q. You have only made a record of meetings in this record-book ? 

A. I made a record of but one meeting really ; not the stockhold- 

ers’ meeting. | 
844 Q. That didn’t take you very long, did it? 
A. This directors’ meeting ? 

Q. Yes; about how long? | 

A. I don’t know how long; I don’t remember. 

Q. When you haven't been doing that what have you been duing ? 

A. What do you mean ? 

Q. I mean how have you employed your time at room 27 in the 
Portland block during office hours—what doing ” 

A. I had business to attend to. 

@. What business ; whose busines:? 

A. Mr. Porter’s business. 

Q. This is a little mere incident of your business; your duties as 
secretary of the corporation don’t take you any time at all? 

A. My duties have not been very heavy—no. 

Q. The balance of the time you work for Mr. Porter and he pays 
you? 

A. Yes, sir. 

Q. Who paid your experses down to Fair Oaks when you went 
down there to the stockholders’ meeting ? 

A. I didn’t incur any expenses. I had a pass on the Louisville 
& New Albany road, and that is all there was—to go down there and 
ride back again. 

Q. Who got vou the pass? 

A. I don’t know. Mr. Porter got it, I think. 

Q. You went down and back the same day ? 

A. Yes, sir. 


Cross-examination waived. 


Signature of witness to above deposition waived by agreement of 
counsel. 


Adjourned to Friday, November 6th, at 11 o'clock a m. 
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845 Fripay, November 6th, 1885. 
Parties met, pursuant to adjournment, at 11 o’clock a. m. 


CHARLES S. WORDEN, a witness called on behalf of the defendants, 
being first duly sworn, was examined in chief by Col. Cooper, vie 
testified as follows: 7 


Q. State your name, occupation, and residence. 

A. Charles 8. Worden ; I have been general agent of the Chicago 
and Great Southern railroad ; at present out of employment; resi- 
dence, Attica, Indiana. 

Q. Up to what time were you the general agent of the Chicago & 
Great Southern Railway Company ? 

A. Up to September 1, 1885. 

Q. When did your connection with the Chicago and Great South- 
ern Railway Company commence—about what time? 

A. I think, August, 1882. 

Q. In what capacity ? 

A. I was employed as purchasing agent, you might say; that is 
what Mr. Crawford called me. 

Q. What person did you make your engagement with ? 

A. ‘Mr. Starin. 

Q. What Mr. Starin ? ae 

A. William A. Starin. 

Q. Did you ever talk with Mr. Crawford about the matter ? 

A. I was introduced to him. He asked me what knowledge I had 
in the business; that is all. He told me to go down to work in the 

morning. 
846 q. Mr. Crawford did ? 
A. Yes, sir. 

Q. Did you continue in that capacity up to the time of the ap- 
pointment of the receiver, in October, 1884-? 

A. Well, I was most everything, Mr. Cooper, from the eeinning 
to the time the receiver came in—general agent, freight agent, anc 
everything else. 

Q. You acted under Mr. Shumway when he was receiver, did 
you ? 

A. Yes, sir. 

Q. Under Mr. Foster when he was receiver ? 

A. Yes, sir. 

Q. And then Mr. Kimball when he was receiver? 

A. Yes, sir ; up to September Ist. 

Q. Of this year? 

A. Yes, sir. 

Q. Were you ever a director of the company ” 

A. Yes,-sir. 

Q. When did you become a director? 

A. I could not say. 

Q. About when? 

A. I don’t know. 

. Did you ever attend a meeting of the board of directors ’ 
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A. One meeting only. 

Q. Where? ~ 

A. At the Montauk building—Mr. Crawford’s office. 

Q. When was that meeting ? 

A. I think it was in August, last year ; I could not say exactly as 
to the month. 

Q. August, 1884? 

A. 1884; yes, sir. 

Q. Do you remember what business was transacted at that time? 

A. Well, I got in there a little late. It was in regard to taking 
up some bonds and issuing some bonds in place thereof. 

Q. Taking up some bonds and issuing other bonds in place 
847 of them? 
A. Yes, sir. 

Q. Who was present besides yourself ? 

A. Mr. George McDonald, Mr. Lacey, Mr. Moore, Mr. Harry Craw- 
ford, Jr.; Mr. Crav ford, and myself; I believe that was all. 

Q. Was John B. Forseman there ? 

A. No, sir. 

Q. What Moore was it that was there ? 

A. Elijah Moore, Jr. 

Q. Had he been a director before that time, do vou know? 

A. I could not say. 

Q. Didn’t you make him a director at that meeting? 

A. L could not say as to that, because, as I say, I got in late; I 
could not say. 3 

Q. Wasn’t that a meeting held on the 18th of February, 1884, a 
year ago last February ? 

A. It was the only meeting I attended, and I thought it was 
August. 

Q. Do you remember about any bonds being issued to Mr. Craw- 
ford at that meeting ? 

A. That was the one; they were to be issued; it may have been 
February, but I thought it was in August. 

Q. Can you state any reason why you thought it was August in- 
stead of February ? 

A. I don't know that I can; it struck me Mr. Crawford went East 
in regard to raising some money, and didn’t raise it, and, as I un- 
derstood it, this was to help him out in money matters; but | 
thought that it was in August; it might have been February; | 
cannot positively say now. : 

Q. Do you remember about this circumstance as to George 
S48 McWonald having a paper in his hands, a paper of instruc- 
tions from Mr. Crawford ? 

A. No, sir; I do not. 

Q. You don’t remember about that? 

A. No, sir; I do not. 

Q. What pecuniary interest as a stockholder did you have in the 
Chicago and Great Southern? 

A. I had one share. 
Q. Did you have a certificate for it ? 
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. No, sir. 

How do you know, then, you had one share ? 
. I was told so frequently by Mr. Lacey. 

You never had a certificate? 

No, sir. 

You never paid anything for it? 

No, sir. 

Did you ever subscribe for a share of stock ? 
No, sir. 

Nor you never bought one? 

No, sir. - 

Do you know Mr. Porter—Henry H. Porter? 
Yes, sir. 

How long have you known him? 

. Since about that time Mr. Kimball was appointed receiver. 
Some time in the spring of 1885? 

. April, I think it was, 1880. 

2. Did you ever see Mr. Porter before that? 

A. I don’t think I ever did, that I know of. 


It is agreed that in case Mr. Pierce, counsel for complainant, who 
is absent, wishes to cross-examine this witness, the witness will be 
called for cross-examination. ~ 


The signature of witness to above deposition is waived by agree- 
ment of counsel. 


O>orop> 


S>orereroro> 


849 , HENRY MEISELBAR was recalled for further cross-exami- 
nation. 


Mr. Crawrorp: I desire to ask the witness a few questions. 


Q. You testified yesterday that you were not aware until last 
Saturday that you had ever been named asa director of the Chicago 
and Great Southern railway. 

A. I decline to answer, Mr. Crawford, any question whatever. 

Mr. Pierce (to the commissioner): Repeat that question for 
me. 

A. I never had any intimation of it, idea, or any information 
from anybody or from any source whatever. 

Q. Do you state with the same certainty that you never have done 
any act as a director of the Chicago and Great Southern Railway 
Company ? 

A. Yes, sir. 3 

Q. Do vou state that unequivocally? 

A. Yes, sir. 

Q. Examine that paper (handing letter to witness) and state 
whether the entire letter, together with the signature thereto, is not 
in your handwriting ? 

A. That is my letter; yes. 

Solicitor for complainant offered in evidence the letter identified 


by the witness, which is hereto attached, marked “ Exhibit F,” and 
is as follows, to wit: 


44—12S0 
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“ Law Office of Henry Meiselbar, [room] 70, 181 La SaHe street, 


“Cuicaco, June 4, 1883. 
“H. Crawford, Esq., pres’t C. & G. S. R’y Co. 


850 “Dear Sir: I hereby tender my resignation as director of 
the Chicago and Great Southern R. R. Co., and hereby notify 
you that I disaftirm and repudiate all and singular my acts and 
doings as such, on the ground that I have never, either directly or 
indirectly, received any consideration, either pecuniary or otherwise, 
for the original stock subscription as evidenced by the articles of 
association. Neither has any stock been issued or tendered or any 
consideration paid by me, as there was an understanding at the time 
of the subscription by all subscribers that they would never be 
called upon to pay.any assessment thereon whatever, and that 
such subscriptions..were merely colorable. Wherefore I hereby 
request and demand tkat such stock subscription be rescinded and 
cancelled as against me by order of the board of directors, upon 
vour request. 
“Please advise that this has been done accordingly, and oblige 


yours, respectfully, 
“H. MEISELBAR.” 
Redirect examination by Col. Cooper: 


Q. Does the reading of this letter refresh your recollection as to 

the Chicago and Great Southern matters—as to your connection 
with it in any way? 
851 A. It does not refresh my recollection to the extent that I 
Was present at any meeting. I cannot vet, doing my best— 

I cannot recollect that at any time I was present at any meeting. 
I always considered myself as having no interest whatever, or in 
way, In the Chicago and Great Southern. 

@. Did you write another letter to Mr. Crawford about the same 
time? 3 

A. Yes, sir. : 

(. Have you got a copy of it? 

A. Yes, sir. 

(2. Have vou got it before you ? 

A. Yes, sir. 

Q. Is is a letter-press copy ? 

A. Itis a letter-press copy; that is the only letter-press copy I 
have got. 

Q. Was that sent at the same time that this was? (Referring to 
“ Exhibit F.”) : 

A. I don’t know as it has been sent; [ don’t recollect of ever 
sending it. 

(). Is it the same date? 

A. It bears the same date, June 4, 1883. 

Q. Do you remember of Mr. Crawford ever replying to either of 
them ” 

A. No, sir; he never replied: I never got a reply to this one, to 
my certainty. 
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Q. You mean the other one of which you have a letter-press 
ecpy ? 

A. Yes, sir. 

Q. That bears the figure 3 in ink, the letter-press copy ; what was 
the year? 

A. 1883. 

Solicitor for defendants offered in evidence the letter referred to, 
marked “ Exhibit G,” which is as follows, to wit: 


852 “ JuNE 4, ’3. 
“ H. Crawford, Esq. 

“ Dear Sir: I desire to advise you that I have this day notified 
Asa B. Kile, as pres’t of the Chicago & Dyer R. R. Co., that I re- 
quested of him to notify the board of directors of such Co. that I 
tender my resignation as sec’ty of said Co. and director, and like- 
wise repudiate and disaffirm all and singular my connection in any 
way with said Co., on the ground that my subscription to the capi- 
tal stock thereof was made under duress without consideration and 
in fraud of the sovereignty of the people of [the] State of Illinois ; 
that the same was simply colorable and in evasion of the Jaw of 
Illinois; that there was a tacit understanding at the time of such 
subscription between all subscribers that the board of directors 
would never call upon them to pay any amount thereon ; neither 
has such call been ever had ; that such corporation had never for a 
single moment any corporate or legal existence, and if it had its 
powers and franchises have ceased to exist. I requested him fur- 
ther that he should submit to said board my demand that such sub- 
scription be considered cancelled and rescinded by me. I do so ad- 
Vise you out of courtesy to yourself. 

“ Yours, H. MEISELBAR. 


“P. S.—I shall take similar steps in the C. & IT. A. 1. R’y Co. 
853 by advising Judge Kent as president. H. M.” 


Q. Did you keep a copy of this in your letter-book—of the 
last letter read ? 

A. Yes, sir. 

Q. Did you of the other”? 

A. I have no copy of it in my letter-book. 

Q. Do you now know whether you ever saw this record-book prior 
to last Saturday ? 

A. I have no recollection of ever seeing that book before last 
Saturday. | 

Q. Prior to June 3, 1883. I believe you testified that some time 
prior to June 3, 1883, you had been with Mr. Crawford for a long 
time. 

A. Prior to that, ves. 

Q. What was the occasion of writing these letters at that time, 
do you remember ? 

A. The occasion was this: Several parties desired to bring writs 
of quo warranto against the Chicago & Dyer Railroad Company anil 


348 HENRY H. PORTER VS. 


the Chicago and Indianapolis Air Line Railroad Company. I drew . 
up the petition for leave in this State, and also an information for 
the State of Indiana, and those papers were submitted +o a certain 
lawyer here in the city, who took them home Saturday night, read 
them over Sunday, and pronounced them good, and that the char- 
ter would judicially be forfeited. He gave that as his legal opinion. 
Then in order to get myself out of the way I wrote this letter. 

Q. That is the last letter read. 

A. The letter-press copy letter. 

Q. The one with reference to the Chicago & Dyer Railroad Com- 

any ? : 
854 4 A Yes; and in which there is a reference to the Chicago 
& Indianapolis Air Line Railroad Company ; there was not 
a word said about the Chicago and Great Southern at that time by 
anybody. 

Q. What do you mean in this letter, the one about the Chicago 
& Dyer road, of which you have read the copy, your subscription 
having been made under duress—that is, that you became a director 
under duress? 

A. Yes, sir. 

Q. What do you mean by that ? 

A. Mr. Crawford handed me a paper to sign; he said, “ You must 
sign that,” and I signed it. 

Q. What relation did you sustain to Mr. Crawford at that time? 

A. I was Mr. Crawford’s short-hand writer, attending to his gen- 
eral business in the office. 

Q. And you signed it because he directed you, as your em- 
ployer? 

A. Yes, sir. 

Q. Do you now remember as to whether you ever signed any 
paper in connection with the Chicago and Great Southern ? 

A. I don’t know of any paper; I cannot recollect of any, to save 
me. Since I saw that record-book on last Saturday I have been 
thinking over this matter seriously at all times, and I cannot 
recollect of any time that I bad anything to do with the Great 
Southern. 

Q. Did you have any talk with Lacey at the time he was in Mr. 
Crawford’s employment, and when he was secretary of this com- 
pany, or a director of this company, about your signature ? 


855 Ohjected to by solicitor for complainant as not proper re- 
direct examination, and as incompetent testimony. 


A. My recollection is that Mr. Lacey some time during the year 
1884, while Mr. Crawford and the company’s office were in the Mon- 
tauk block in this city, told me that he knew of papers and saw 
them, where Mr. Crawford had signed my name to papers in Indi- 
ana, and signed his name to others. 

Mr. Pierce: Mr. Meiselbar, when did you take this letter out of 
your letter-press book ? 

A. I took that letter out this morning. 
Q. You tore it out this morning, did you? 


Sie ae 
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A. I tore it out this morning; yes, sir. 

Q. Why didn’t you bring the letter-book along with you instead 
of tearing the letter out? 

A. I just tore it out as a matter of curiosity. 

Q. Asa curiosity? 

A. As a matter of no ‘consequence, to show it to Col. Cooper. 

Q. And seeing that letter written June 4, 1883, didn’t serve to re- 
fresh your memory about this letter to Mr. Crawford ? 

A. Not a particle. 

Q. Did you keep any copy of this letter ? 

A. No, sir. 

Q. Are you sure of that? 

A. I am sure of it; yes, sir. } 

Col. Cooper: On account of what was it that you took it out of 
your letter-book—any conversation with Mr. Pierce? 

A. While sitting here yesterday afternoon I casually heard, 

856 ~—s or thought I naaed Mr. Crawford remark to Mr. Pierce that 

I had resigned as director, and then I looked’ in my letter- 

book to substantiate my recollection of the matter that I had noth- 

ing to do with the road. I looked in my letter-book this morning 

and found those papers in them, and those are the only papers in 
there in reference to this. 

Q. Did you not tell me with reference to this last letter this morn- 
ing, before the examination, and’ show me the copy which you 
lave? 

A. Yes, sir; this is a matter of no consequence or importance 
whatever. 

Mr. Prerce: When was it yesterday that you heard Mr. Crawford 
tell me that vou had resigned as director? 

A. I thought it was yesterday afternoon; [ thought I heard it. 

Q. During the progress of the examination or afterwards ? 

A. I cannot tell that now; it was some time vesterday afternoon. 
I thought I heard Mr. Crawford say so. 

Q@. When and where was it? 

A. Here in the office; it seems to me after Mr. Lyon testified. 

Q. After Mr. Lyon testified ? 

A. It seems to me so. 

@. Where were Mr. Crawford and I ai the time ” 

A. Mr. Crawford was sitting down in the chair where he is sitting 
now, and you was bending over listening to what he was saying. I 
thought I heard it. 

Q. And that was after Mr. Lyon had been examined? 

A. Yes, sir. 
857 Q. Was that before you were examined? 
A. It was after. 

Q. And after you had been examined ? 

A. That was after I had been examined ; ys, sir. 

Q. Pretty late in the evening, was it? 

A. No, I was examined first and then Judge Lyon; no, it was 
not late. 

Q. What time of day was it? 
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A. Mr. Lyon was here about one o’clock. 
Q. About what time of day was it you heard that conversation ? 
A. It seems to me it was about one or a quarter past one. 

Q. Now tell the reporter once more what you heard Mr. Crawford 
say to me. 3 

A. I thought I heard Mr. Crawford say to you that I had resigned 
as a director; I thought I heard him say that. 

Q. That you had resigned as a director ? 

A. That I had resigned as a director; yes, sir. 

Q. You heard that ? 

A. That is the reason I looked this morning in, the record-book 
to show Col. Cooper it was the Chicago & Dyer and the Air Line 
railroad, and not the Great Southern. 

Q. Where is your letter-book ? 

A. It is up at the office. 

Q. I will ask you to bring that in during the day. 

A. All right; I will. 

(The witness retires and afterwards returns, bringing his letter- 


book.) 


858 Mr. Pierce: Mr. Meiselbar, you have your letter-press 
book here with you, have you ? ) 

A. Yes, sir. 

Q. This is it on the table, is it? 

A. That is it; ves, sir; that is the book. 

Q. This letter introduced by Col. Cooper, which you say was torn 
from that letter-book, bears the imprint of being page 32 of the 
letter-book, does it not ? 

A. Page 32; yes, sir. 

Q. Now, what does your letter-book show about the pages preced- 
ing that, from page 18 up to page 32? 

A. The letter-book shows that the pages have been cut out. 

QQ. From page 18 up to page 32—that 1s, from 19; 18 is here. 

A. From 19 to 32 are cut out; yes, sir. 

Q. They are gone? 

A. They are gone. 

Q. You haven't got them ? 

- A. T haven't got them; no, sir. I want to explain why they are 
out. . 
Col. Cooper: Do you know how the leaves of the letter-book from 
page 18 to 31, inclusive, are gone from the book ? 

A. Yes, sir. 

859 Q. How? 

A. Mr. C. R. Adains, a young attorney, in the city here, at 
room 70, 161 La Salle street, used my letter-press book to copy his 
letters in, and I was there one month, at room 70, 161 La Salle 
street; to my best recollection now, one month, and when I quit 
there Mr. Adams, before me, took out his pocket knife and cut them 
right out; I consented to it; 1 don’t know as I looked to see just 
exactly the number ef pages he did cut out, or whether it was be- 
tween page 18 and page 32, or any other number; I never looked ; 
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he simply cut them right out, and what he did with the papers 
since then I don’t know; I have never spoken to him since sion I 
didn’t know they were cut out until I looked at it this morning— 
that is, I didn’t know from that time to this; I hadn’t thought of it 
until this morning. 

Q. That is, you didn’t know these particular pages were cut out? 

A. No, sir; I did not. 

Q. Is Mr. Adams here? 

A. Yes, sir. 

Q. Do you know where his office is? 

A. Yes, sir. 

Q. Where is it? 

A. Room 25, 156 Washington street; I met him the other even- 
ing, and he told me he had moved to Washington street. 

QQ. Will you try and get him in here this afternoon ? 

A. Yes, sir. 

Q. Why didn’t you bring the letter-book in this morning, instead 
of the sheet cut out of it? 

A. I didn’t think anything about it; I didn’t think it was neces- 
sary. ‘i 

Q. You showed me the letter-press this morning, did you 

not? 
860 A. Yes, sir; I did. 
Q. Before the examination? 

A. Before the examination ; yes, sir. 

Q. And stated to me that you had understood Mr. Crawford to 
say that he had a letter showing that you had resigned as director | 
of the company ? : 

A. As director of the company ; yes, sir; I understood Mr. Craw- 
ford to say that. : os 

Q. Then what you did resign as was simply as a director of the 
Chicago & Dyer Railroad Company ? 

A. Yes, sir. 

Q. And you brought that letter-press copy in to show me? 

A. Yes, sir. 

(. Had these parties notified vou before that time that they were 
going to put you on the stand? | 

A. No, sir. , 

Mr. Pierce: I want these two original letters to be attached io 
the testimony. 


861 W. G. McMILLAN, a witness called on behalf of the de- 
fendants, being first duly sworn, was examined in chief by 
Col. Cooper, and testified & follows : 


(QQ. State your name, residence, and occupation. 

A. My name is W. G. McMillan. I am a lawyer; residence, 2 
Delaware Place, Chicago. 

(y. In the year 1884—last vear—did you, amongst others, repre- 
sent the Cleveland Rolling Mill Company as an attorney here in 
Chicago? 
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A. Not with others. I represented the Cleveland Rolling Mill 
Company. 

Q. I mean, among other clients, you represented the Cleveland 
Rolling Mill Company? 

A. Yes, sir. 

(). Did you bave a claim against the Chicago & Great Southern 
Railway Company in your hands for collection ? : 

A. | did. 

Q. How long did you have it? 

A. I got it, I think, during the holidays of 1883 and 1884; it was 
put in my hands as aclaim on behalf of the Cleveland Rolling Mill 
Company against the Chicago & Great Southern Railway Company 
for rails furnished. __ 

Q. By whom to whom ? 

A. By the Cleveland Rolling Mill Company to the Chicago « 
Great Southern Railway Company. 

Q. Did you ever see Mr. Crawford with reference to the matter? 

A. I did. 

Q. When; at what times did you see him during that period ? 

A. Well, at the March term of the United States court. I will say 

I tried to see Mr. Crawford before that time, but I was un- 
862 able to dose. I don’t think I ever had an interview with 

Mr. Crawford until after I had begun a suit in the United 
States court here, at the March term, 1884. 

Q. On that claim ? 

A. On that claim, and the declaration was filed at the April term, 
and default was entered May 10,1 believe, or the May term, on 
account of a lack of filing any plea. 

Q. Did you ever present the bill to Mr. Crawford ? 

A. Never prior to the time that [ begun the suit. 

Q. Did vou after the time you begun the suit? 

A. ] never presented a bill to Mr. Crawford, but I had an inter- 
view with him just about the time that default would ordinarily 
have been entered. It was not entered on default day. 

Q. What, if anything, did he say about the claim—about the cor- 
rectness of it? 

A. The morning that default would ordinarily have been entered— 
at least on default day—Mr. Crawford came to my office at 94 Wash- 
ington street at that time, and he told me he was negotiating for a 
sale of his road—negotiating with Mr. Porter, with Mr. Marshall 
Field,and I think he mentioned Mr. Byron Smith, of this city ; that 
a judgment entered 


Solicitor for complainant objected to ali testimony of this witness 
as to What Mr. Crawford said to him. 


A. This interview occurred prior to ten o’clock on the morning 
of default dav of the Mav term of the circuit court of the United 
States; that part I can remember. What that date was | 

863 don’t know, and Mr. Crawford told me he was negotiating 
for the sale of his road, and that the creditors would be taken 

care of, and that if I entered judgment at that time it would tend to 
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hinder any negotiations that he had on hand at that time. He told 
me that he had an interview with Mr. Porter, I think, that 
day, at 11 o’clock, and that he would see me in the afternoon— 
no, not that he would see me in the afternoon; he said he 
would try to, but that several people would probably be present and 
the negotiations rather long, and he might not be able to see me 
until the next morning ; I told him I had no authority from my own 
client to delay a judgment by default, and that if I could see Mr. 
Porter I would do so—I would delay it. He preferred that I slrould 
not see Mr. Porter at that time, but he would either see me or send 
me a note in the afternoon. To the best of my recollection, Mr. 
Crawford did not see me that day, and I will not say positively 
whether I wrote him a note or whether he wrote me a note the 
day after, but my desire was to see Mr. Porter. I don’t think I saw 
Mr. Porter, however, before I entered judgment, preferring not to 
run any futher risk in the matter. 

Q. What I want to ask you is this: whether you ever talked with 
Mr. Crawford about the correctness of the bill of the Cleveland 
Rolling Mill Company—about the amount and the corretness 
thereof. 


Solicitors for complainant objected to everything that passed 
between this witness and Mr. Crawford. , 


S64 A. I don’t think I ever had any conversation directly with 

Mr. Crawford in regard to the absolute amount of that claim; 

the declaration had been filled with a stated account in the United 

States court prior to the time I saw Mr. Crawford, and as to the ab- 

solute amount I don’t think I ever 

Q. What, if anything, did he say about the claim of the Cleve- 
land Rolling Mill Company ? | 

A. He simply said he wanted to pay it, and would pay it as soon 
as he succeeded in fixing or in completing these negotiations for the 
sale of his road. 

Q. Did he say anything about the defense of the company to 
the claim ? 

A. Nothing whatever; they defaulted; he didn’t say they de- 
faulted, but he knew that; he said he had no defense to make, and 
asked me not to enter judgment. 

Q. Have you got an itemized statement of the account? 

A. I haven't got it with me. I went tothe United States court 
this morning to get the itemized statement of account, at least that 
filed with the declaration, but was unable to withdraw it from the 
files, the clerk not allowing me to, and Judge Blodgett being occu- 
pied I could not get his ear. I did, however, take from the files a 
copy of the statements, which are there. 

Q. You can swear to them as copies? 

A. I will swear to them as being copies of those on file with the 
declaration, az.d those handed to me by the Cleveland Rolling Mill 
Company. (Witness produces statements.) Those are in a general 

way the amounts of each.) 
865 Q. And judgment was entered upon these ? 
45—1280 
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A. Judgment was entered upon them May 10, 1884. 

Q. “as, mt much in amount? 

A. For $35,922 and some cents; the cents of the judgment I do 
not remember. 

Q. Did you afterwards see Mr. Porter? | ; 

A. I did. <3 

Q. When and where ? , 

A. I saw Mr. Porter at his office on, I believe, May 19, 1884; I 
am very sure that is the date; I can tell by referring to my letter- 
book. 

Q. What took place between you and Mr. Porter? 

A. At that conversation with Mr. Porter I asked him in regard to 
his purchasing the road, and, as I have understood—I suppose this 
is not evidence, what I have understood—that Mr. Field and others 
were going into it, but I saw Mr. Porter 


‘ 
Mr. Pierce: You know what is a proper answer and what is not; { 
give us the facts. | 
A. I saw Mr. Porter at his oftice on the date, as I believe it to be, ) 
May 19, 1884, at his oftice, and I had a conversation to this effect : 
I told him about my claim, the claim in iny hands against the Chi- 
cago & Great Southern Railway Company and in favor of the Cleve- e } 
land Rolling Mill Company. I told him of this claim ; told him I | 
had seen Mr. Crawford, and that Mr. Crawford had told me that I 
could see him ; he requested me to do so, and I asked him whether 
he was really going to purchase the road. If I remember rightly, 
there was considerable of a panic in New York in regard to stocks 
and so forth,and Mr. Porter said he was not sure whether d 
866 thev would carry out the scheme of purcnasing the road or 
not, but he said, “If I have anything to do with it a trustee 
will be appointed to receive the purchase-money for that road ; the 
creditors will file their claims with that trustee, and they will be 
paid before Henry Crawford gets a cent.” As I remember the lan- 
guage it is almost exactly that in fact. I afterwards saw Mr. Porter 
at the Union Club one evening, and had a conversation with him 
there in which he told me he doubted, owing to the financial troubles 
in New York and the close times, it was doubtful whether the 
scheme would go through; and at that time he told me—he said : 
“Mr. McMillan, if I tuke any interest in this matter and take it 
through, I shall carry out the idea of seeing that the creditors are 
paid, but in the absence of my being positive in regard to this I 
advise vou, if you see anything to Jump on with an execution, to 
do it.” He advised me to act if IT saw anything to act on at that 
time. 
Col. Cooper: Did vou see him afterwards ? 
A. I don’t think T have ever had any conversation with Mr. Por- 
ter in regard to the matter since that time. 


Solicitor for complainant offered in evidence the statements pro- 
duced by the witness, marked, respectively, Exhibit H and Exhibit 
J 


Solicitor for defendants also offered in evidence letter from Stubbs 


me 


{ 
| 
a | 


THE PITTSBURGH BESSEMER STEED CO., LIMITED, ET AL. 535) 


& Runvon, dated Chicago, October 10th, 1881, which is hereto at- 
tached and marked Exhibit L. 


Cross-examination waived. 


867 The signature of the witness to the above deposition was 
waived by agreement of counsel. 


CORNELIUS R. ADAMs, a witness called on behalf of the defendants, 
being first duly sworn, was examined in chief by Mr. MEISELBEAR, 
and testified as follows: 


Q. What is your name and residence ? 
A. Cornelius R. Adams; 37 Park avenue, Chicago. 
(. Where was your office, Mr. Adams, during the month of May, 


A. It was in room 70, 161 La Salle street, I believe. 

Q. Did anybody office with you? 

A. Yes; vou were officing with me at that time. 

(. Did you ever see that book before (handing to witness letter- 
press book produced by Mr. Meiselbar)” 

A. I could not swear that I have; no, sir. 

Q. Did you have a letter-book df your own at that time ? 

A. No, sir; I did not. 

Q. Did vou use my letter-book ? . 

A. ITcould not swear that I did; I might have done so, but I 
don’t remember whether I did or did not; my impression is that I 
did use it. 

Q. Whose handwriting is that on pages 597 and 698, the last two 
pages of the book ? 

A. That is my handwriting. 

Q. Is that your handwriting on page 52S” 
A. I should say it was; it is so blurred I can hardly say. 

(J. Does it look like your signature ” 

A. It looks like my signature. Yes; I should say that was 
S685) omy handwriting, but I am not positive. 
Q. And on page 329, is that vours ? 

A. Yes; that looks like my handwriting. 

Q. And on page 330, could you recognize that’? 

A. I could not recognize that. 

Q. Look at page- 327 to page 331 of this letter-book and state 
whether any leaves are missing there. 

A. (Witness examines book.) No, sir; I don’t see any missing. 

Q. Did vou do considerable letter-press copying during that 
month—the month of May? 

A. Not very much. No; I did not. 

Q). Have vou any recollection, Mr. Adatns, of using any leaves in 
the book or the book itself for letter-press copying ” 

A. No; I have no recollection. I may have done so, but I don’t 
remember, it is so long ago. 

Q. Will you look ay your papers to find out whether you 

) 


have leaves cut out from this book, from page 19 to page 33” 
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. Yes. 

. Where are your papers? 

. They are at 37 Park avenue. 

. At your house? 

. Yes, sir. 

. When will you look those papers up? 

. I will get them to-night, if 1 have them. 


Cross-examination by Mr. Henry CRawForD: 


Q. Mr. Adams, have you the slightest recollection in the world 
of ever cutting a leaf out of that letter-book ? 

A. Well, I have a slight recollection; yes; it is very slight, but I 

think I cut some out. 
869 Q. For what purpose? 

A. Well, I could not state. I suppose I cut them out be- 
cause I took an impression of some letter or paper and wanted to 
preserve it myself; the book belonged to Mr. Meiselbar, and I hadn’t 
any book. 7 

Q. Have you any distinct recollection of any single paper of that 
kind? 

A. Well, I have some recollection of making impressions and 
taking a letter-press copy of some papers. 

Q. They are still in there, are they not? 

A. I don’t think they are; if I took any impressions I would be 
apt to cut them out, because it was not my book. 

Q. Is there not some of your handwriting in the last part of the 
book ? I understood you to say so. 

A. Yes; there is some of my handwriting there. 

Q. You did not cut them out ? 

A. My impression is not very distinct, I think. 

Q. There are some further along towards the front of the book, 
page three hundred and something ? 

A. I don’t know. 

Q. Wasn't it your habit in using the book, whatever use you 
made of it, to use it in a different part from what the owner of it 
was using it? 

A. I should presume so. 

Q. When did you leave the office of Meiselbar ? 

A. Well, I rented the office myself; Mr. Meiselbar was renting 
desk room of me. 

Q. When was the separation? 

A. I think that he left the office there on the Ist of June, 1883. 

Q. Did you, when you left the office—did you proceed to 
S70 ~—s cut out continuously ten or 12 pages of that book ? 

A. No, sir. I think I should have cut them out at the 
time I took the impressions if I cut them out at all. , 

Q. Have you any recollection of using the front part of the boo 
that was being used by the owner of it? 

A. I haven't any distinct recollection of it; no, sir. 

Q. And you did use the back part of the book, didn’t you, for 


some purposes ? 
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A. I did, evidently, because my writing is in there. 

Q. And it is not cut out? 

A. No, sir. 

Q. oo that is so in several places, isn’t it ? 

4 ager it may be. 
What were you told you were desired here to-day for ? 

y Mr. Meiselbar asked me if I had not used the letter press and 
hadn’t cut out some leaves there; he asked me if I didn’t recollect 
that I had used it. : 

Q. Did he tell you what leaves ? 

A. No; I don’t think he did. 

Q. Did he tell vou how many ? 

A. No, sir. 

Q. Did he tell vou when? 

A. Yes; he asked me if I didn’t use the leaves when I was in the 
office with him. 

Q. When you cut them out? 

A. No, he didn’t ask me that. 

Q. You would have remembered, wouldn't you, any such event as 
tearing out or cutting 11 or 12 leaves? 

A. No; I don’t know as I would. 

Q. At one time? 

A. I might and I might not. 

Q. Do you now remember of ever cutting out a single leaf in the 

first portion of the book there, where it was being used by 
71 ~~ the owner? 
A. No, I have no positive recollection of cuttwg any out. 

Q. Look at that hook, from the pages wherever they begin down 
to page 18, and state in w hose handwriting each continuous page is— 
whether it is in yours or the owner's. : 

A. That is all in Mr. Meiselbar’s. 

Q. Every page, isn’t it, in the first part of that book ? iy 

A. Yes, I should say; it is not mine. 

QQ. What ts the date of the last page that is left in the book—the 
date of the letter before the part where the leaves are cut out ? 

A. It is December 2nd-2; I suppose it is meant for 1SS2; I don’t 
see anything only the figure 2. 

Q. And up to that time there is not a single thing in vour hand- 
writing in front, is there? 

A. No, sir; there is not a single thing in my handwriting up to 
that time. 

Q. When is the next that appears in your handwriting in that 
book ? 

A. I will have to go all through the book, sha’n't I’ 

Q. Yes; up to that page you have turned’ to where there appears 
tobe a gap. What page is that? 

A. Page 45. 

Q. Now, on the pages in the book from where it begins to page 
45, is there a single thing in your handwriting ? 

A. No, sir; not that is in the book here. 
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Redirect examination by Mr. MEISELBAR: a 


Q. Mr. Adams, do you find any other page missing there 
872 in that book besides the leaves from 18 to 32? 
A. No, I haven’t found any missing. 


Col. Coorer: I understand you to say you have an indistinct 
recollection of having taken out some pages? 

A. Yes; I know I had a case for some parties of the name of 
Flint & Deidrich, in the superior court, and I took an impression of 
some affidavits I drew up, and I can’t state whether I took a copy 
of them in that book or whether I got separate leaves from the 
stationery store and took an impression on them; I have the papers, 
I think, at my house. 

Mr. Prerce: If you have taken any pages out of there you have 
them in your possession ? 

A. I think I have, without any question. 


The further taking of testimony was then adjourned to Saturday, 
November 7, 1885, at 11 o’clock a. m. 


873 SaturRDAY, November 7th, 1885. 
Parties met pursuant to adjournment at 11 o'clock a. m. 


Corxecius R. ApaAms, being recalled for further examination, was 
examined in chief by Mr. Metsersar, and testified as follows : 


Q. Mr. Adams, on yesterday vou said you would look up certain 
papers at your house; have you done so? 

A. Yes, sir. 

Q. Have you those papers with you ? 

A. Yes, sir. 

Q. Where are they ? 

A. They are in the hands of that gentleman there (indicating Mr. 
Pierce). 

Q. drive the pages. 

A. (Witness refers to papers.) Pages 19 to 29 consecutively, both 
inclusive. 

(2. Are those all the papers you found ? 

A. That is all I found; yes, sir. 

QJ. State how vou got possession of those papers. 

A. Well, I copied them before you, with your permission, in your 
letter-book and cut them out with your permission. 

Q. When was that ? 

A. That was in May, 1883, I believe: in May, 1883, while you were 
in the office in room 71, 161 La Salle street. 

Q. Do vou recollect of writing any letters and copying them in 
the book in connection with those papers ? 2 

A. I recollect copying some other papers, but I could not tell 
whether they were letters or parts of affidavits, or what they were. 

I recollect making other copies, though. 

S74 Q. Have vou thoroughly looked everywhere to find any 
other papers besides the papers produced this morning ? 
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A. Yes; I have looked through all my papers, and I do not find 
any other papers. 

Q. State the nature and the character of the paper embraced in 
those pages. 

A. It 1s an affidavit of myself in a certain case that I] was inter- 
ested in. 

Q. Anybody else’s affidavit ? : 

A. Yes; there is an affidavit of Thomas L. Kempster. 

Q. Who did you represent in that case? 

A. I think there were two or three plaintiffs, and I cannot tell 
just what plaintiff I did represent. I was interested with Mason 
Brothers, and one of the plaintiffs was Mr. Krisman, of Denver. 

Q. Where did your client reside in that case ? 

A. In Denver, Colorado. : 

Q. Did you have any occasion to correspond with them in refer- 
ence to the case? 

A. Yes, sir; I did. 

Q. Do you recollect corresponding with them with reference to 
this affidavit? 

A. Yes; I corresponded with their attorney there. 

Q. Were you in the habit of taking letter-press copies of your cor- 
respondence at that time ? s 

A. No; I was not. 

(. Have you any recollection of taking a letter-press copy of the 
letters written in reference to those affidavits ? 

A. No; I haven’t any recollection of taking a letter-press 
875 copy of any letters. | 
Q. Do you recollect writing any letters about it? 

A. Yes, sir, 1 do; just as I have stated before, | may have done 
so, but I don't recollect. I know I took copies of other papers, but 
whether they were letters or affidavits, I eould not state. 

Q. At the same time vou took letter-press copies of those? 

A. Yes, sir. 

Q. You have looked every where to find those papers, have you? 
A. Yes, sir. | ! 

Q. And you cannot find them’? 

A. I cannot find them. 


® 


C'ross-examination by Mr. Henry Crawrorpn: 


Q. I ask you to produce and leave with the examiner the original 
of those pages cut from the letter-book ; will vou do so? 

A. I can leave these, ves. 

Q. Mr. Adams, did you ever, to vour recollection, cut out any 
leaf whatever, except at the one time, and those which are now 
upon the table’ 

A. I haven't any positive recollection, but I] know I took other 
impressions. 

(Q). Tam not asking about that, sir; 1 am asking you whether 
you ever cut any leaves out of that book ? 

A. I haven't any positive recollection of doing so. 
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Q. I call your attention now to a dim impression which appears 

upon page 29 of the leaf of the letter-press book, and I ask you 

to compare it with the second page of the letter intro- 

876 duced in evidence yesterday (Exhibit F), and state whether 

that does not show that there is a dim impression of the 
second page of that letter. 

A. Well, it is so indistinct that I cannot state whether it is or is 
not. 

Q. Isn’t that first word “upon” there? “To,” “pay,” “any,” 
“assessment,” “thereon,” “ whatever,” “and,” “that,” follow it up; 
“T hereby request,” follow it up. “ Please,” “advise.” 

A. Yes, some of those letters appear there. 7 

Q. Isn’t that your best judgment, that that is a dim impression 
of the second page of that letter, sir. 

A. I should say it was my judgment that it was, but I could not 
swear positively that it was. 

Q. Therefore it must necessarily have been, must it not, that on 
page 30 was a copy of that letter? 

A. No, sir; not necessarily, because I night have cut it out be 
fore he took the impression on the next page. : 

Q. How could it get there then ? 

A. Because I might have cut out other letters. They might 
have been cut out. 

Q. How could an impression get on there unless it had been in 
the letter book and pressed ? “ Come now. 

A. I don’t know. 

Q. Could it? Isn't it a physical impossibility? Hadn't the 
second page of that letter (Exhibit F) been copied on page 30 of 
that letter-book before you cut that out, sir? 

A. Well, 1 should think that, without considering the matter 

very thoroughly, that the pages might have been cut out, 
S77 = and then this letter copied and been impressed upon the 
back there, [ should think. 

Q. State that again. 

A. I said I should suppose those pages there might have been cut 
out 

Q. Before? 

a\. Yes, sir. 

Q. When they were cut out didn’t it go into sour possession and 
go out of the letter-book ? 

A. Yes, sir. 

Q. Then how could that get on there? 

A. The impression might have been there, I should suppose, be- 
fore those leaves were cut out. | 

Q. That is what I am asking. Then that impression could only 
have gotten there, could it not, from absorbing it from page 30? 

A. I don't know which page that was copied onto. Probably it 
was absorbed. 

Q. That is the next page, isn’t it? 
A. It would be the next pege in the number. 
Q. It is the next page to that, whatever it would be, isn't it? 
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A. Not necessarily, I don’t think. It might have been page 35 
or 45. 
. Do you mean soaked through ? 
. No, I don’t mean that. They may have been cut out. 
I understand that; I say the succeeding page? 
. I don’t know what page it was on. 
. It was on the next page that was in the book, wasn’t it? 
. Whatever page it was copied onto; I don’t know what page 
that was. 
878 Q. I say the next page in the book succeéding this must 
have had a copy? 
A. I tell you I don’t know; it might have been cut out. I don’t 
know whether it is on the next page or the 45th page. 
Q. If the 46th page was the next? 
A. If it was the next page to it; yes. I should say so. 
Q. It was copied in that book before you cut it out, wasn’t it? 
A. It must have been. It never was impressed after I took it 
out. 
Q. And you haven’t got pages 30 or 31, have you? 
A. No, sir; I cannot find them anywhere; I have looked to the 
best of my ability and I cannot find them. 
Q. You didn’t cut out any of Meiselbar’s letters—copies of any ? 
A. No, sir; I didn’t cut out any of his letters. 


Solicitor for complainant offers in evidence the letter-book pro- 
duced by the witness, Henry Meiselbar. 


© 
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On 


Henry MEIsELBar, being recalled, made the following statement: 


I will state that on vesterday, when this letter was handed 
to me, and I was asked as to whether that was my hand- 
writing, I instantly said it was my handwriting, and it is my 
handwriting. But the next question was to me whether I too 
a letter-press copy of that. I simply looked on_ the ‘frent 

page of this letter; I don’t remember whether at the 


$79 time I had it in my hand, or whether Mr. Pierce had it in his 

hand. Simply looking at the front page, [thought it looked 
as if it was not letter-pressed, and I answered I thought it was not 
letter-pressed. i never looked on the next page, on the back of the 
letter, nor have I at any time whatever since the letter in the air- 
line matter and the Dyer matter and this have been written 
ever looked at my letter-book until yesterday morning, shortly 
before I came here, or to Col. Cooper's office. As [ said yester- 
day, without looking at the preceding pages at all, I tore the Chi- 
cago & Dyer letter, which has reference to the air-line matter, out 
of the book, right at the top, and tore it down, without a ruler, or 
without cutting it out with a knife—tore it outand put it in my vest 
pocket. I did not at any time examine the paper, the missing leaves 
of the book, as produced by Mr. Adams this morning until my at- 
tention was called to that on the back; this letter apparently is 
copied in that book. I cannot now account for those missing pages 
in the book, but they were cut out, and in some manner or other, [ 
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don’t know how, those pages are missing; I cannot account for 
them. I don’t know what was on page 30 copied in the book, but 
I am satisfied now that I did write this letter, and on the same date ; 
but I will further explain why I did write that letter. I was re- 
quested to write the Dyer and the air-line letters, and did so. At 
the same time, in order to get rid of any and all connection with 

Mr. Crawford,and acting upon the information [ had thereto- 
880 fore obtained, when Mr. Crawford’s offices were in the Mon- 

tauk Block—he moved there in 1883, and I heard there that 
my name had been used some, how many times I don’t remember, 
in Indiana; that I had never seen the papers; did not sign any 
papers, but my natne had been appended to those papers by Mr. 
Crawford, and I had been informed by one certain party, and per- 
haps several others, and those same parties told me that their names 
were used by Mr. Crawford ; in other words, that Mr. Crawford forged 
their names—and after the agitation which came about through 
this surprise party, I thought over the matter, and my only theory 
of recollection is that I wrote that letter for the purpose of getting 
rid of any connection whatever with the Great Southern. I don’t 
know whether I was informed at that time that my name was being 
used as a director or not, but I must have concluded that inasmuch 
us I was an officer of the company, or I should have known it pos- 
tively, that I must be a director; because my name could not be 
individually signed to any papers. 

[On margin:] See page — for correction of this answer—John 
Gray, special examiner. 

Col. Cooper: Isn’t this about the truth of it, as to the materiality 
of this evidence, that at some time or other, Which you had forgot- 
ten at the time you first saw this record-book on Saturday, you had 
been informed that you were a director, and you had forgotten it? 
Don’t you think that is a fair statement of the situation? I do, at 
Jeast. 

A. I don’t know, Colonel,that I was ever informed in terms 
S81 that I was a director, but I knew about these matters gen- 
erally, and I must have been a director, or my name could 

not beused. [I never was informed in terms by anybody. 

Q. Wasn't itin Mr. Crawford's enterprises, the headquarters of 
which he had there in his offices—wasn't it generally true that the 
gentlemen who were there with him as clerks, associates, and so 
forth, were generally his directors—that is, in the Chicago & Dyer 
matter, in the Indianapolis Air Line matter, and in the Chicago and 
Great Southern; isn't that so” 

A. Yes, sir: that is true. 

Q. There were three of them, weren't there ” 

A. Yes, sir. 

Q. Three companies whose headquarters were generally about 
Mr. Crawford's oftice ? : 

A. Yes, sir. I will further state that I was cn the friendliest 
terms with all the young mer in Mr. Crawford's employ there, either 
in his office or outside, and I used to know what was going on. I 
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knew Judge Lyon very well; Mr. Lacey very well—the best of 
friends; Mr. Worden very well. I was on the same floor there. 


JoHN W. Sway, a witness called on behalf of the defendants, being 
first duly sworn, was examined in chief by Col. Cooper, and testified 
as follows: 


Q. State your name, occupation, and residence. 
A. My name is John W. Swan; my residence is Union township, 
Benton county, Indiana ; occupation, farmer. 
882 Q. How long have you resided | in Union township, Ben- 
ton county, Indiana? 

A. Since the 22nd of May, 1857. 

Q. Are you a tax-payer, and have you been, there? 

A. Yes, sir. 

Q. For how long ? 

A. Ever since 1856. 

Q. Do you remember about the time that the vote was taken in 
Union township, Benton county, Indiana, for a subscription to the 
stock of the Chicago and Great Southern Railway Company or the 
Chicago and Indiana Railway Company ? 

A. Yes, sir; we voted on the 2 23rd of May, 1880. 

Q. Do you remember how much vou voted ‘ ? 

A. We supposed it would make about $10,000, 2 per cent. 

Q. On the assessment ? 

A. On the assessment. Our land was assessed in 1875, I believe, 
and we supposed from that assessment. that the next would be equal 
to it, and it would make about $10,000. 

Q. Do you remember about the date of the first levy made in 
your township in aid of this railroad company and the subscription 
to its stock ? , 

A. Our commissioners met the first Monday in June, September, 
and March I believe, December, and it was made at our at SCs. 
sion. 

Q. In 1880? 

A. In 1880, yes, sir; I could not say what day. 

Q. Do vou remember when you paid your first assessment on ac- 
count of this ? 

A. There was some work done in 18S0, but not enough to inake 

our tax become due, but there was tnough against —; we paid 

883. our taxes in November, in 1881, [ think. [ think we paid 
our first in 1881. 

Q. Did vou personally pay your first tax in 18S] some time’? 

A. I think I did. 


Q Do vou remember about what time the county commissioners 


subscribed for the first shares of stock on account of the aid voted 


in Benton county, and the subscription; do you remember the 
time that was done? 


Solicitor for complainant objected to the question because it is a 
matter of record. 


A. I think it was done at the December term, in 15851. 
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Q. Were you ever a director of the Chicago and Indiana Railway 
Company? | 

A. I was a director from May ; some time in the month of May, 
1881, to the 15th of March, 1882. 

Q. In the meantime the name of the company had been changed, 
hadn't it? 

A. Yes, sir; it was changed at the request of Mr. Crawford. 

Q. At the request of Mr. Henry Crawford ? 

A. Yes, sir. 

Q. To what name? 

A. Changed from the Indiana & Chicago Railway Company to 
the Chicago and Great Southern Railway Company. 

Q. Do you remember about the time that was done? 

A. I think it was done perhaps in August or September, 1881. 

Q. Did you have any stock in the railway company ? 

A. I had $50; one share. 

Q. Who had the controlling stock on the 23rd of June, 1881? 

A. I think that Mr. Foster had the controlling stock up 
884 to the time that he sold to Mr. Crawford; I don’t know the 
exact date of that, but it was the latter part of June or the 

first of July, 1881. 

Q. A contract has been introduced in evidence here between 
William Foster, in behalf of himself and associates, and Henry 
Crawford, bearing date June 23, 1881, and signed by William Fos- 
ter and Henry Crawford, introduced in evidence as “Exhibit C.” 
Will vou Jook at that and see whether you recognize that contract? 

A. I was reading that this morning. That is the contract as 
_— by Mr. Foster to us after that sale, or about the time of the 
sale. | 

Q. That is about the time of the sale of this stock to Mr. Craw- 
ford ? 

A. Yes, sir. 

Q. Did you assent to the terms of the contract verbally ? 

A. I think we did. 

Q. All the members of the board of directors? 

A. Yes, sir. 

. After that contract was entered into, namely, on the 23rd of 
June, 1881, what did Mr. Crawford have to do with the Chicago and 
Great Southern Railway Company ? 

A. Well, the same board of directors remained, with Mr. Foster 
as president, and at each of our meetings, or nearly every meeting, 
we received some suggestions from Mr. Crawford, some request, 
some things that he wished us to do. 

Q. Did you comply with those requests ? 

A. I think that we complied with all requests, excepting one, 

which he madeus. As far as I knew the board, we complied 
885 with all except one. 
Q. What was that? 

A. He wished us to enter into a contract with him by which he 
was to be a party to construct more of the line. We rejeeted that 
request; we refused it. 
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886 Q. For what reason ” 
A. Well, we didn’t think it for the best interests of the 
company ; that was the talk at that time. 
Do you remember what objections were made to the contract 
by the board of directors at their meeting in considering the matter? 

A. Well, they thought it was too much, and that it would cut the 
townships out of their stock. 

Q. Too much for whom ? 

A. Too much for Mr. Crawford, the party constructing it. 

Q. I wish you would look at the document now handed you, 
marked “ Exhibit B, John Gray, special commissioner,” and sec 
whether that was the contract that was offered and which you 
rejected. 

A. I think it is the contract. | 

Q. Did you have any talk with Mr. Crawford about the matter; 
did you personally ? 

A. No, sir. 

Q. Did you have any talk aboat it with Mr. Crawford ? 

A. No, sir; that was brought in by Mr. Foster, presented to the 
board at one of our sessions by Mr. Foster, and, I think, read by the 
secretary, and it was discussed among us. 

Q. Is that the meeting that took place on the 7th of February, 
1882, as recorded in the record book ? 

A. I think it was; I am satisfied that was the last meeting we 
liad before we resigned on the 15th of March. 

Q. That is, it was the last meeting prior to the 15th of March, 
1882? 

A. Yes, sir. 

q. I notice that on the 29th of October, 1881, the directors re- 

scinded a former resolution authorizing the execution by the 
887 company of bonds secured by deed of-trust or mortgage and 

passed a new one; do you know at whose instance that was 
done? | 

A. I could not say positively. 

@. You don’t remember about that ? 

A. No; I could not say positively at whose request it was. 

Q. Do you know whether any of those bonds were executed prior 
to the 15th of March, 1882 ? 

A. I do not. 

Q. Do vou know where they were? | 

A. No, sir, I do not; we authorized our president to execute them. 
Q. Execute what? 

A. Some bonds and a mortgage. 

QQ. What was done with them you don't know ? 

A. No, sir. 

(. Were you present at the meeting at Goodland on the 15th of 
March, 1882? 

A. Yes, sir. 

Q. State as near as you can what transpired at that meeting. 


Solicitor for complainant objected to the question for the reason 
that the record is the best evidence of what occurred at that meeting. 
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A. We were summoned there; the directors were all present ex- 
cept Silas Sink and John B. Forsman and a gegtleman from Warren 
county. 


Mr. PIERCE: Odle? 


A. Odle, ves; from Warren county ; I don’t know his given name; 


those three were not present. 


Col. Cooper: What time was the meeting held at which the resig- 
nation actually took place; what time in the day ? 

A. 1 presume it was eight o’clock at night, May 9, when we began 

business. 
888 (. What time did the directors assemble that day ? 

A. Well, I left home a little before night ; they sent for me, 
and I went in on a hand-car. When I got there it was nearly dark. 
I think Mr. McConnell did not come until after I got there. 

Q. Do you know in pursuance of what arrangement, if any, the 
resignations were made? 

A. After we assembled and read over the business, Mr. Foster 
Foster said that Mr. Crawford wished the resignations of the board, 
and thev were tendered according to an agreement that we had with 
Mr. Crawford at that time; we had signed an agreement, a paper 
that Mr. Crawford requested us to, that whenever he so desired the 
board would tender their resignations; that was at the time the sale 
was made. 

(Q). That is on the 23d of June, 1881 ? 

A. Yes, sir. 

QQ. At the time of the sale of fifty thousand dollars of stock ? 

A. Yes, sir. 

Q. And Mr. Foster stated that Mr. Crawford wanted the resigna- 
tions ” 

A. Yes, sir. 

Q. And did you resign on account of that request ? 

A. Yes, sir; and I was glad to get out of it. 

(J. Did you remain there after vour resignation was tendered ? 

A. I perhaps remained half an hour in another room adjoining. 
I think as soon as [ tendered my resignation I walked out of the 
room where they were transacting the business and was in an ad- 
joining room ; I could not say ast o any- further transactions after I 

went out. 
S89 Q. What did you do with your stock when you resigned ? 

A. Mr. Worden came to my house, I think, in February, 
1883, and I assigned my stock to Mr. Crawford. 

Q. You assigned vour share, did vou ? 

A. Yes, sir. é 

Q. Did he pay you anything for it”? 

A. No, sir. 

Q. Have you ever received anything for it” 

A. No, sir. 

Q. You don't live near the line of this road, do you ? 

A. I live two miles from the line—two miles east of it. 

Q. Do you know Henry H. Porter ? 
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A. No, sir; I have had him pointed out to me on the train, but I 
would not know him if I were ever to meet on the street. 

Q. Do you know whether any of the bonds had been negotiated, 
and sold at the time you went out? 

A. I do not. 

Q. Had vou ever been told? 

A. No, sir; not that I remember, I have no recollectlon of being 
told that there was any sold. 


Cross-examination: 


Mr. CRAWForRD: I want to ask the witness some questions. 

Col. Cooper: If Mr. Crawford will state for whom he appears he 
car. ask the questions, but he is not a party to this suit. 

Mr. Crawrorp: Mr. Crawford appears here for the purpose of 
protecting himself against unjust assaults and at the request of the 
counsel for complainant. who knows nothing whatever about the— 
transactions about the date inquired of. 

Col. Coorer: As to any assaults that have been made on Mr. 

Crawford, personally, I will waive any objection to the ques- 
890 tion; as to anything affecting Mr.Crawford’s character or the 
integrity of Mr. Crawford’s transactions 

Mr. Crawrorp: The whole attack is. nothing but that. 

Co]. Coorer: But as to anything further. as to the merits of this 
suit, | want Mr. Crawford to define his position and say for whoin 
he appears. 

Mr. Pierce: It has already been defined. I stated the other day 
that Mr. Crawford was present here at my request, and would, at 
my request, examine some of these witnesses. 

Col. Cooper: On behalf of complainant ’ 

Mr. Pierce: For me, at my request. 

Col. Cooper: You are not a party to this suit. : 

Mr. Prerce: Mr. Porter is a party to this suit; I represent him. 

Col. Coorer: If Mr. C laoattend appears here for Mr. Porter, that is 
enough; then he has warrant to do what he hkes. 

Mr. Crawrorp: Mr. Crawford states just what he appears for. I 
presume the truth 1s what Is desired to be got at in this business. 

Col. Cooren: Yes; and when we want an amicus curia for the 
truth we will select our own. I simply state the position. 

Mr. Prerce: You make a formal objection to it’? 

Col. Cooper: IT make a formal objection to Mr. Crawford asking 
these questions, and [ instruct the witness—I say to the witness—that 
unless Mr. Crawford asks him as an attorney of Mr. Porter, or at- 
torney of the Chicago & Great Southern ikailway Company, one or 

the other, that he is under no obligation to answer any ques- 
S91 tion. He can refuse to answer. If Mr. Crawford appears 

here as an attorney for Mr. Porter, or for any of the parties 
here in this case, he is perfectly at liberty to ask all [the] questions 
he pleases, and IT haven't objected heretofore, but after the transac- 
tion of a few moments ago with reference to Mr. Meiselbar [ pro- 
pose to draw the line on Mr. Crawford exactly where the law draws 
it. ‘ 
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Mr. CRAWFoRD: Mr. Swan, do you refuse to answer the questions 
which I put to you ? 

A. Isn’t there somebody here to decide whether I shall answer 
these questions or not? 

Col. Coorer: I will say this: if Mr. Pierce wants to adopt, as an 
attorney of the complainant, the questions of Mr. Crawford, each and 
every question put on behalf of the complainant, I have no objec- 
tion. 

Mr. Crawrorkp: Mr. Crawford is not the attorney for the com- 
plainant or anybody connected with this lawsuit, and appears here 
simply because his administration of this property and his conduct 
has been really made the source of this whole defense, and in com- 


mon justice and decency and honesty he has a right to interrogate - 


the witnesses about that. 

Col. Cooper: Nobody knows any better than Mr. Crawford, with 
all his parade of honesty, justice, and decency, that he has no legal 
right to ask a question of a Witness here except he is a party to the 
record or appears for some party; the witness can do as he likes 
about answering the questions. 

Mr. Crawrorp: Mr. Swan, after the 23d of June, 1881, and up to 

the 15th of March, 1882, had there not been a large amount 
892. of work done on that railroad? 
The Witness: Can’t you gentlemen settle this thing’? 

Mr. Prerce: You don’t object to answering the question, do you, 
Mr. Swan? 

A. I have no objection to answering the question; but I never saw 
such a court; I thought there was always somebody to settle some- 
thing. 

Col. Cooper: Mr. Swan, it is entirely at your own option whether 
you will answer Mr. Crawford’s question or not; you can do just as 
you please; I want to tell you that Mr. Crawford, as I understand 
him, has refused to enter an appearance here or to say that he ap- 
pears for any of the parties to this record. 

The Witness: Why can’t he put the questions to that man and 
then put them? 

Mr. Prerce: There is no necessity for that; why can’t you answer 
Mr. Crawford’s questions ? 

Col. Cooper: If R. B. F. Pierce, Esq., desires the aid of Mr. Craw- 
ford to conduct the cross-examination on behalf of Mr. Pierce's 
client Mr. Porter, the counsel for the defendants, bhasn’t the least 
objection in the world; but we want it to be so noted on the 
record. 

Mr. Prerce: IT stated at the start that Mr. Crawford was here at 
my request, Inasmuch as he was familiar with all these matters with 
which I was not familiar; he was here at my request to ask these 
questions. 

Col. Coorer: On behalf of Mr. Porter? 
$93 Mr. Pierce: Certainly. 
Mr. Crawrorp: I adhere to my statement. 


The commissioner then read the question as follows: “ Mr. Swan, 
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after the 23d of June, 1881, and up to the 15th of March, 1882, had 
there not been a large amount of work done on that railroad ?” 


Solicitor for defendants objected to the question as not proper 
cross-examination. 


A. Yes; there was considerable work done. 


Mr. CrawrorpD: Hadn’t the entire track been laid from Oxford to 
Goodland and north of Goodland ? 


Solicitor for defendants objected to the question as not proper 
cross-examination. 


A. It was not made north of Goodland—not unless it was the 
switches; it was laid from Oxford to Goodland, but not beyond. 

Q. How much of the track was laid in June, 1881 ? 

A. There was none of the track laid. 

Q. What was done on the road ? 

A. Well, there was considerable grading done north of Goodland, 
between there and what is known as the fill south, as Wadena Hill, 
which is the heaviest fill there is between Oxford and Goodland ; 
in fact as much work as all the balance of the grading almost 
was pretty well done against the 23rd of June. 

Q. Is that about all? 

A. Yes; that is about all. 3 

Q. There has been some grading done north of Goodland ? 

A. Yes; the previous year. 
894 Q. That was all light work, wasn’t it? 
A. Yes, sir; it was not heavy work. 

Q. Common open prairie ? 

A. Yes, sir. 

Q. And there had been one fill partly constructed south of Good- 
land, is that it? 


Solicitor for defendants objected to all these questions as not 
proper cross-examnination. 


A. South of the hill; yes, sir. 

Q. Had the company any rails in June? : 

A. No, sir. 

Q. Or any ties” 

A. No, sir. 

Q. Or any timber? 

A. No, sir. 

Q. Had they any assets; and, if so, what were they ? 

A. I suppose that all the work they had done would be counted. 
Q. Is that all? 

A. Well, there was $49,000 of aid that had been voted to them. 
(). That was not collected, was it, at that time ” 

A. No, sir. 

Q. None of it? 

A. No, sir. 

Q. It had not even paid in, had it? 

A. No, sir; it was on the duplicates. 


47—1280 


a0) HENRY H. PORTER VS. 
(. Had they stock subscriptions ? 


organization. 


(). You mean by the duplicate the first half was on the duplicate, 


don't you ? 

A. Yes, sir. 

(). Not all of it? 

A. They can levy but one per cent. a vear. 

(). Had they any stock subscriptions outstanding to collect ? 

A. Not that I know of. 
S95 (). That was the condition of the corporation, was it, in June, 
ISS1, that they had little light grading north of Goodland and 
the grade partly done south of Goodland; no outstanding stock 
subscriptions due them, and this township aid had been voted, 
and the first half of it had been levied 7? 

A. Yes. Now, understand me, that fill there between the hill of 
Wadena and across Pine creek there is about as much labor—well, 
it is as much labor as all the balance trom Goodland to Oxtord, 
and that was very nearly done at that time, because I live out there. 

(). \s vou understand it now, that was the situation of the cor- 
poration in Jane, 15d” 

A. Yes, sir. 

(). [fad the conipany then any means on hand to go on and finish 
the road of any kind ? 

A\. No, sir: we were out. 

(). What do vou mean by out? 

A. Short ot funds—hadn'tany. 

(). Was there any work being done on the road in June? 

A. Yes. sir: there was a iarge force at work. 

() In June’? 
\. Yes, sir. 

(1). The 25rd ? 

\. Yes; they were at work ail the the time; | live right in siglit 
of it: IT see them at work all the time. 

() ton the ~Srd of June do Vou say there wasa large jorce of nen 
at work ? 

A. Yes, sir, they bad been at Work since just as soon as the 
eround was lit to Work in the sprang, and thev had been working 
aii the time. 

() Working all the time’ 

A. Yes, sir; every day, that was a dry season, if you re- 
SoH) member, and there was not auy rail to slop them. 

i 1 ati calling your aitention to a pauruicuiar periiid oi 
CilnIC , hacky t the work stopped there at the Wine Mr. b oster Caaddie udp? 
here to dispose of those interests 7 

A. NO; Sif: there was periaps tires or four men stopped WOrk , 
that was all. 

©). Who furnished the taouey with which the road was constructed 
intervening June and Mareh, 1552” 


Col. Cooren: If vou know, 
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A. I don’t know. 
Mr. Crawrorpb: If you knew by what was said at the board. 
Objected to by solicitor for defendants. 


A. We used the money that we sold the stock to you for; we used 
that amount, and there is a great deal of it that has not been paid 
yet, that the men worked for. 

Q. Do you say Mr. Foster put in the inoney that was paid him 
for the stock in the road ? 

A. That is what he told me. 

Q. Did you know I was furnishing any money ? 

A. No, sir; but I supposed that you 


Col. Coorer: Never mind what you supposed ; just state what you 
know personally. 
A. No; I never saw hin furnish any money. 


Mr. Crawrorp: I am not asking vou about your seeing me fur- 
nish any money; I ask you whether you did not know officially 4 
a director that I was furnishing the money down there ? 

A. Well, in that sense I might know that there was money being 
paid because the men were being paid about once a month. 

Q. Didn't you know I was furnishing it? 
897 A. Yes, sir; [ reckoned you were furnishing it; we passed 
an order once there that you must not delay longer than the 
15th of the monty the payments. 

Q. Then, vou did know, did vou ” 

A. Yes; I supposed that vou did. 

Q. You passed an order, didn't you, on the 7th of February 
1882, of this kind: “Ordered, that the president shall confer with 
Henry Crawford, and demand that payment for labor shall not be 
made later than the 15th of each month for the preceding month 7” 
You were present at that meeting, were you not ” 

A. Yes, sir. 

(). What was the meaning of that order ” 

A. It means just what it says. 

Q. Under what obligation was I to furnish money to that com- 
pany? 


Solicitor for defendants objected to all this class of questions as not 
proper cross-examination. 


Q. What contract was there or what obligation had I assumed iy 
furnish money to that company, to your knowledge ” 

A. You were a leading stockholder in it; vou ‘had a controlling 
interest in it, and was building the road 

Q. And I was building the road ” 

A. Yes, sir. 

(y. Do you mean to aay that during the several meetings that took 
place between June and the time you resigned that you obtained no 
information as to who was buying and paving for the rails and ties 
and for the work done there ? 
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A. It was the understanding among us that you were pro- 
898 curing those rails and iron and ties. ‘ 
Q. That I was furnishing the money, wasn’t it? 

A. Either furnishing the money or getting it out of these bonds 
we had ordered issued ; we supposed that was where the money came 
from. 

Q. You supposed when you issued these bonds that those were to 
be used to get money':to build that road, did you? 

A. Yes, sir. 

Q. Didn’t Mr. Foster tell you so, that that was the object of issuing 
these bonds? 

A. Is it so stated of record there? 

(. You were present, were you not, and voted for this mortgage ? 

A. Yes, sir; I voted for the mortgage. 

Q. And you voted, did you not, in favor of this resolution, “ Re- 
solved further’-—— 


Objected to by solicitor for defendants. 


(. Were you not present, and did vou not vote, on the 29th of 
October, 1881, for the execution and delivery of this mortgage ? 

A. Yes, sir. 

(). Did vou not vote for this resolution, “ Resolved further, That 
the mortgage and bonds be copied and placed upon the record of 
the company, and the secretary attest the same under the seal of 
the company, and the president be authorized to do all acts neces- 
sarv to perfect the execution and negotiation of the bonds?” You 
voted for that, didn’t you? 

A. Yes, sir. 

(). And vou voted for that, knowing that these bonds were to be 
used to obtain money to go on with that road, didn’t you? 

A. Yes, sir; that was the object of voting them. 
So9 (). You are one of the defendants, are you, in this case ? 
A. I have a claim in here, I believe. 

(Q. Are you one of the defendants? You are Mr. John W. Swan, 
are you not? 

A. Yes, sir. 

(). Are you not one of the defendants in this case? 

A. I put in a claim here for my stock. 

(). I say, ain’t vou a defendant ? 

A. Yes, sir; [suppose [ am a defendant. 

Q. Along with Mr. Cephas Atkinson. There is no other John W. 
Swan that vou know of that resides in Union township? 

A. No, sir. 


Col. Cooper: I understand Mr. Crawford to savy, and I will let 
this examination go on at any reasonable length, to say that he still, 
notwithstanding what Mr. Pieree has stated, and which has gone 
inte the record, that he is still adhering to his former position, and 
that he does not appear here for Mr. Porter, or for any of the parties 
to this suit, and I simply want to say to the witness that unless Mr. 
Crawford puts it on record here that he appears as an attorney of 
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this court where this case is pending, representing some one of the 
parties here, that the witness is under no obligations to answer the 
questions. I don’t propose that this matter shall be done under 
cover, and I do not propose that the defendants here shall be re- 
quired to pay the costs of the examination of witnesses, and the 
testimony, and all that, at the instance of Mr. Crawford, sim- 
ply because he desires to gratify his curiosity. If Mr. Craw- 
ford will himself saw that he appears here for Mr. Porter, or 
for any other party in this suit, I have no objection to the testimony. 

Mr. Prerce: In answer to what Col. Cooper has said I want to 
say that this examination is being conducted by Mr. Crawford at my 
request, and that the questions and the answers are adopted by me 
for and on behalf of Mr. Porter. 

Col. Cooper: That won’t do; if Mr. Crawford will say he appears 
here as counsel or as associate counsel for Mr. Porter, or any other 
yarty in this suit, | am perfectly willing he should go on with this. 
But I do not propose that Mr. Crawford shall come in and cross-ex- 
amine the witnesses that are introduced here in this case simply on 
his own motion, and I, within a reasonable limit, and so far as Mr. 
Crawford himself is affected by this matter, I have not heretofore 
interposed any objection until this morning; but I do not propose 
to run this examination for the gratification of Mr., Crawford's 
curiosity. mS 

Mr. Prerce: This is not being done to gratify the curiosity of 
Mr. Crawford, but the examination is being conducted by him for 
me and at my request, because he ts familiar with the history of the 
matters concerning which the witness 1s testifying. 

Col. Coovrer: I will state to the witness, then, that whenever Mr. 
Crawford puts you a question, if vou will inquire of Mr. Crawford 

whether he puts that as counsel for any of the parties in the 
case or for all the parties, it is your duty to answer it. ifthe 
savs he dues not you are not under any obligation to answer 
it, as nobody knows any better than Mr. Crawford himself, and Mr. 
Pierce as well. | 

Mr. Pierce: [ adopt every question Mr. Crawford puts and the 
answers, as counsel for Mr. Porter. 

Col. Cooper: Then let him suggest the questions to you and you 
put them. I have no objection to that. 

Mr. Prerce: I think we are entitled to have Mr. Crawford put 
these questions. He appears here at my request to conduct this ex- 
amination on mv behalf, and the questions and the answers are 
being adopted by me. 

Col. Cooper: I want to ask, ther, whether that arrangement is 
satisfactory to Mr. Crawford. 


900 


901 


(Mr. Crawford makes no reply.) 


Mr. Prerce: We will submit this matter to Judge Gresham and 
see what he savs about it. 

Col. Cooper: If Mr. Porter will put the matter here in this way 
that Mr. Crawford appears here at his request to cross-examine these 
witnesses that will du. 
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Mr. Pierce: That is not the fact, and I don’t want the record to 
state anything that is not true. I say, when you insist on its going 
on the record here that Mr. Crawford appears as counsel for Mr. 
Porter, you are trying to get something on the record that is not 
correct, because that is not true. Mr. Crawford is not, and never 
has been, counsel of Mr. Porter’s 


902 The further cross-examination of the witness was then sus- 
pended. 


Z. F. Lirrie, a witness cailed on behalf of the defendants, being 
first duly sworn, was examined in chief by Col. Cooper, and testified 
as follows: 

Q. State vour name, occupation, and residence. 

A. My name is Z. F. Little; I live in Goodland, Benton county, 
Indiana; I am a merchant. ; 

Q. Were you, prior tothe 15th of March, 1882, a stockholder in 
the Chicago ‘and Great Southern Railway Company ? 

A. Yes; and some little while after that. 

(). Some little while after that ? 

A. Yes, sir. 

Q. How much stock did you own? 

A. Five shares I had; I paid all assessments that were made on 
them in two ten-per-cent. assessments. 

(3. Under whose advice did the board of directors act, if any one’s, 
from the 25rd of June, 1881, down to the 15th of March, 1882? 

A. I think all the business of any kind that was transacted was 
brought by Mr. Foster from Mr. Crawford; at least he so repre- 
sented it, and it was done with that understanding, at Mr. Craw- 
ford’s request. 

_ Q. Does that include the execution of the mortgage and the 
bonds ” 

A. Yes, sir. 

Q. What, if anything, during that period, did Mr. Craw- 
903 tord have to do with the mortgage, if you know, in the mat- 
ter of getting up the mortgage and having it recorded ? 

A. Nothing, that I know of; our president, Mr. Foster, was em- 
powered to execute the necessary bonds and mortgage. 

Q. You don’t know anything about it ? 

A. I don’t know anything about it; I know he was in Chicago in 
private conversation with him; he talked about seeing Mr. Craw- 
ford, but, personally, I know nothing about it. 

Q. Did you, during that interval, see Mr. Crawford yourself ? 

A. I saw him several times; yes, sir. 

Q. Was he ever present at any meetings of the board ? 

A. I think not until the meeting that we resigned. 

Q. On the 15th of March, 1882 ” 

A. Yes, sir; that is mv recollection. 

Q. Why did the old directors resign on the 15th of March, 1882 ? 

A. Because our connection seemed to be unsatisfactory to Mr. 
Crawford, and in pursuance of an agreement that we had entered 
into he asked us to resign. 
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Q. What complaint did he make of your actions, if you know ? 

A. He said it was a matter of—— | 

Mr. Prerce: Is this conversation you had with him ? 

A. Yes, sir; it seems the business was unsatisfactory to him, and 
he complained to me more literally of Mr. Foster; he said it was imn- 
yossible to control him, and he must have—the road belonged to 
himself, and he must have some men that would do what he wanted 

done. | 
JO-4 Col. Cooper: Some men—what men; in the board of 
directors ? 

A. That is the understanding [ had of it; yes, sir. 

Q. From him? 

A. Yes, sir. 

Q. Were you present at the time the directors resigned, on the 16th 
of March, 1882? 

Q. Did you remain in the room during the time of the session? 

A. Yes, sir; until my resignation had been accepted, and, I think, 
ny successor appointed, probably, when I weni out. 

Q. When was that, towards the close of the meeting or the begin- 
ning? 

A. My recollection is that that was about all that was trans- 
acted. We done no business that evening; we merely made over 


our resignations. fie 
Q. Did any of the new directors take their places? 
\. Yes, sir. 


s 

Q. Who? What new directors were there? 

A. Each one who was appointed took part in the meeting. 

Q. Was young Mr. Crawfor? there—Mr. Crawford's son? 

A. Yes, sir. 

Q. Mr. Starin—was he there—William A. Starin? 

A. I cannot say whether he was there or not; there was one or two 
gentlemen that 1 did not know. 

Q. Was Mr. Conklin there—D. H. Conklin? 

A. 1am not positive whether he was there or not; my recollec- 
tion Is that he was. 

Q. Was Mr. Lacey there? 

A. Yes, sir. 

Q. Was Mr. Henry Moore there? 
905 A. I think not; I don’t know the gentleman. 
Q. Was Mr. D. J. Lyon there? - 

A. I could not say as to him. 

Q. He was a lawyer from Chicago? 

A. I could not say. 

Q. Do vou remember how many there were of Mr. Crawford's 
party? 

A. I don't remember ; there were several of them there, and I had 
never met any of them; and only those 1 became acquainted with 
afterwards that I can remember being there. [ remember four or 
five—possibly six—gentlemen, being there; but which ones they 
were I could not say. They were all strangers to me at that time, 
except Mr. Crawford and his son. 
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Q. Do you remember whether there was an election of treasurer 
of the company at that time? ee 

A. Well, that occurred after I went out, if there was any. 

Q. Do you remember anything about a general superintendent 
being elected? 

A. I was not there when any business was transacted. 

Q. Do you know anthing about Mr. Crawford having some of the 
bonds of the company ? 

A. Mr. Foster reported to me that he game to Chicago and signed 
a million dollars’ worth of bonds--that is, this was to me individu- 
ally. not as a director, that this conversation was had—and had left 
them with Mr. Crawford to be negotiated. 

Q. To be negotiated? 

A. Yes, SIP. 

Q. For whom? 

A. For the benefit of the company, as I understood it. 

(). Was the matter of these bonds that they were placed in 

906 Mr. Crawford’s hands a matter of talk with the directors at 

any of their meetings or at the meeting held on the 7th of 

February, 1882, where Mr. Crawford’s construction contract was re- 
ported and rejected? 

A. My recollection is that there was nothing officially reported in 
reference to the bonds. 

Q. Was there any information given to the directors? 

A. Not that I remember of. 

(). As to what was to be done with them ? 

A. LT remember nothing; ail I remember in reference to the bonds 
is Mr. Foster occasionally would speak of them, and say Mr. Craw- 
ford was expecting all the while to find somebody to take the bonds. 
[| don't know how many times it was spoken of in that way, but 
when there was anv shortage of funds of course it was always at- 
tributed to the inability to sell the bonds. 

(). Do you remember about a construction contract being presented 
to the board by Mr. Foster which it was proposed the company should 
enter into with Mr. Crawford ? 

A. Yes, sir. 

Q. Do you remember about what time that was ? 

A. Well, it was a short time prior to the middle of March, that 
meeting—probably a meeting previous. 

Q. Of the 9th of February, 1882? 

A. Some time about that time. I don’t remember the date except 
from the record. 

Q.. Do you remember on what ground the board rejected the con- 
tract? 

A. It was on account of what we considered the unfairness of the 

contract. 
907 (). Towards whom ? 
A. Towards the company. 

Q. Is this the contract that has been introduced in evidence, “ Ex- 
hibit B?” 
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A. I read it this morning; it is the terms of the contract, as near 
as I can remember; I think it is the same thing. 


Cross-examination by Mr. PIERCE: 


Q. Mr. Little, you were in at the organization of this company ? 
A. Yes, sir. 
Q. You were one of the original directors of the company ? 
A. Yes, sir. 
Q. You remained so up until March, 1882? 
A. Yes, sir. 
Q. Continuously, right along? 
A. Yes, sir. 
Q. What was its condition financially during that time? 
A. Oh, we had but little funds. 
. Where did you get what little funds you had—from what 
source? 

A. Well, the first funds we had were, say, two ten per cent. assess- 
ments paid on the stock subscription. 

Q. How much was that? 

A. Well, I can’t call to mind now just what amount of money was 
realized on it. 

Q. You know what the amount of the capital stock was, or how 
much stock had been taken and subseribed for? 

A. Yes, sir; it was not all paid; there was only a small amount 
of money paid in. 

Q. How much stock was subscribed for? 

A. I think $50,000. 
908 Q. There were two ten per cent. assessments on that? 
A. Two ten per cent. assessments. 

Q. How much money do you estimate was paid in on the stock 
assessments? : 

A. The assessments were not nearly all paid in. If you will bear 
with mea moment I will give you a little history of how we got 


© 


money. 


Q. Very well. | 

A. There was a small amount paid in; a few of us paid in assess- 
ments. Then we entered into a contract with Gordon by which he 
went on and done some work, and we issued him stock for it. This 
stock was issued to Mr. Gordon and transferred to Mr. Foster, and 
he deposited the stock with some other parties there and got some 
few hundred—I don’t know, possibly two or three thousand—dollars, 

Q. How much stock was given Mr. Gordon? 

A. Well, I can’t call to mind now the amount. 

Q. Have you any idea at all? 

A. Why I have not without the records. 

QQ. Have you any idea at all, Mr. Little—any recollection on the 
subject ? 

A. No; I should say forty or fifty thousand dollars or something; 
I paid no attention to it from that time to this; I have scarcely 
thought of it. 

Q. You remember about it at the time? 
48—1280 
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A. Yes, sir. 


. You were secretary of the company at that time;-were you 
not? 
A. Yes, sir; I was. ! 
(). And countersigned the stock, did vou” ‘ 


A. Yes, sir. ~< 
(). You say that stock was given to Gordon for the con- 

909 — struction of the road on the construction contract? 
A. Yes, sir. 

(). You say that stock was assigned by him or transferred to 
Wilham Foster? 

A. I think it was. 

(). For what purpose ? 

A. For the purpose of raising money. 

(). To get money? 

A. Yes, sir. 

(). What was the condition of the road as to its finances? In the 
first place how much work was done on the road in June, 1581: how 7 
much had been done up to that time? ‘ 

A. In the fall previous there had been some grading done, I think, 
both north and south of Goodland. 

Q. About how much? ‘ 

A. Well, I can’t say how much; very little, though. . 
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(2. Have you any idea how much money had been expended on 4 

the road up to June, i551? ‘ 

| A. Not in money; I have not. ; 
i] (). In construction? : 
| A. We paid ail the grading in the stock, and of course I don't : 
know What it cost. 

(2. Then there bad just been a little work done, such as you could 

get done by issuing stock in payment of it? | 

A. Such as ‘ 

4 (). The company was absolutely without money, wasn't it? 3 
A. Oh, yes. 7 ‘ 
(2. Up to Jane, i581, it hadn't any money on hand at all? 

A. Searceiy any. 4 

(). Very littie? 

A. Very poor condition. 

(). What was the condition in the following March, 1882? 

G10) A. Well, the track was laid to Oxford. : j 

(). Where from ? 

A. From Goodland to Oxford. 

Q. Where else? 
A. I don't remember as to whether it was jaid north of Goodland 


or not. If it was at all it was only a short distance. Virtually the 
track was laid from Goodland to Oxford. : 

(). Had there been some grading done south of Oxford”? 

A. I think there had; I was not over the line. 

. There had been a good deal north of Goodland also, towards 
Fair Oaks? 

A. I think so. 


— et SS Si oil wk ios nc ah oye 7 ni os ee “s Sod te 
GF ERAS RUE a Beth hee: AVA Rae eh a RECT eee Gy . £5 ot Ss 
x 4 bien’ os om ne fet i at len een ‘ Pe " wa < 
Pe is wel Beit ts DA ig ahi el ae BG: ait arta 4 ah caine it me 
ose. 1 m ‘ as ra t ts eS ; Y e ; 
a rt ‘ = . _ . 


IL RR te ae 
: le ? 


as) bhai 1D 


4. 


iW ag ich gpa Sc Aye, apes ST ON A age MR. 


PERF A TER GI igh ee eh 


THE PITTSBURGH BESSEMER STEEL CO., LIMITED, ETAL. 379 


Q. Hadn’t there been a good deal of work done from June, 1881, 
to March, 1882? 

A. Yes, sir. 

Q. Whose money paid for that work? 

A. It was money, I think, that Mr. Foster got from Mr. Crawford. 

Q. Mr. Crawford is the only man you know of that put up money 
during that time, isn’t he? 

Q. Yes, sir. 

Q. Wasn’t it talked about from time to time in the board of 
directors and among the directors that Mr. Crawford was the only 
man who was furnishing money; that he was the man who was 
furnishing the money ? 

A. He was the man we looked to to furnizh money, yes. 

Q. You didn’t look to anybody else? 

A. No, sir. 

Q. These bonds you ordered your president — you passed a reso- 
lution to issue the mortgage and issue bonds for the purpose of pay- 
ing Mr. Crawford, indemnifying him for what he had done and what 
was to be done, didn’t you” 

A. I think, virtually, that was the understanding. 

@. You voted for the resolution authorizing the execution 
%1l = of a and the issuing of the bonds” 
A. Yes 


Redirect examination by Col. CoopEr: 


Q. Why did you look to Mr. Crawford to furnish the money? 

A. Because he had represented his ability to do it, and intention 
to do it, when the sale was negotiated to hin. 

q. That is, the sale of the stock”? 

A. Yes, sir. 

«. Did vou not understand that he was to rermburse bimself for 
the advances made when he could negotiate the bonds at a reason- 
able price? 

A. Yes, sir. 

(. That was the understanding of the board” 

A. Yes, sir. 

Q. For all the moneys he had advanced” 

A. Yes, sir. 

Q. Do you know whether he had paid for the material that was 
on hand and put into the work up to the 15th of March” 

A. No; I do not. 

Q. You don’t know anything about it” 

A. Not personally: no, sir. 

Q. Do you know it from talk with Mr. Crawford or Mr. Fostor, or 
any of these people who you have been inquired about on the crom- 
examination ” 

A. No, sir. 

@. You don't know how that was, whether that had been paid for 
or not. 

A. I do not. 
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Q. Do vou know whether or not it had been done on the credit of 
the company. 

A. No; I cannot say as to that. 

CQ). Do you know how the stuff came down there? Was it billed 
to the company? 

A. My impression is that that stuff was billed to Mr. Crawford, but 
[ would not be positive about that. 

(). I understand you to say vou don’t know whether Mr. 
912 Crawford made these purchases on acco om of the company 
and the credit of the company or his own? 

A. I do not: no, sir: | know that he was not authorized to make 
any purchases on account of the company. 

2. He was not? 

A. No, sir. 

(). There has been introduced into evidenee, under date of Octo- 
ber 10th, ISS]. an account of sales of the Cleveland Rolling Mill 
Company, for account of the Chieago & Great Southern Railway 
( Jorn pany, by Henry Crawford, of Chicago, Lilinois, a thousand gross 
tons of iron rails, and accepted by the Chicago & Great Southern 
Railway Company, by Henry Crawford. I will ask. vou whether 


Mr. Crawford was authorized at that time to enter into that ar-. 


rangement on behalf of the company? 

A. No, sir: he was not, 

(). Do vou know from whom anv of the material that was down 
along the line of the road was purchased 7% 

A. I do not; no, sir. 


The signature of the witness to the above deposition was waived 
by agreement of counsel. 


The cross-examinetion of Joun W. Swan was then resumed by 
Mr. CRAWFORD as follows, under the following agreement : 


lt is agreed bv counsel that the cross-examination of Mr. Swan 

nay be completed by Mr. Crawterd, as Mr. Pierce desires him to, 

but that the question whether in the cross-examination of 

913 tuture witnesses Mr. Crawiord shail have the right to cross- 

examine the witnesses without appearing as and for auy 

party in the record is tu be presented to Judge Gresham this aiter- 
noon. 


Mr. Crawrorp: Mr. Swan, | see jin] an allegation in the answer 
filed in vour Dame in this case this statement: “On the LSth of 
March, i552, no work bad been dene upon said line of railroad of 
any value.” Is that correct ? 

A. No, sir. 

(. There bad been work done of very great value up to that time, 
had there net’ 

A. Yes, sir. 

(). How far do you say you lve from the line of the railroad ? 

A. Just two miles. 

(). You have been more or jess familiar, have you not, with the. 
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fact that the work of construction progressed right along after the 
15th of March on the line? | 

A. Yes, sir; I don’t think there was a great deal of work done 
until after the weather settled. “ All good weather was used on con- 
structing the road at that time. 

Q. You knew the work was going on down towards Attica, didn't 
you, and the road being opened through ? 

A. I heard it was going on all the time; I was not down. 


Solicitor for defendants objected to the witness stating what he 
heared. 


Q. When did you first take the position that you as an individual 
was a stockholder in the Chicago & Great Southern Railway Com- 
pany—after the 15th of March, 1852? 


Objected to by solicitor for defendants. 
+14 A. About the month of last June. [ think. 
qj. Please state the circumstances ander which you took 
that position and how you came to take it. 
Objected to by solicitor for defendants. 


A. I was in Fowler. and Mr. Write said to me that the men that 
had done the work—the grading, the boarding, and the lahor men— 
the men who had done so much labor on it, were likely to lose everyv- 
thing by the ruling of the court that the townsiip trustees was not 
entitled to it, and that if the townships were not entitled to it that 
the tax-payers were, and [ said if [ enald be of an ¥ serviee to pro- 
tect these men [ would do rt. and te use my name; that m what [ 
said. [ told Mr. Dwiggins the same thing when he came to try 
get me to withdraw from the suit. Mr. Dwiggins came to me aad ted 
to get me to withdraw mv name—wanted to know what [ meant by 
it—and [ told him [ meant to and those men as far as possinle te 
get their money. I[ had no feeling or anvthing eise. [ knew the 
parties, and [ thought they ought ts bave it. or a gomi many of 
them. 

ty Did you ever take from the treasurer of Benton eounty a re 
eeipt for vour payment of taxes” 

A. In connection with my other taxes, it is specified om each re- 
eeipt how much [ paid. 

Q. Didn't you m August of this vear go to the treasurer of Ben- 
ton county and get » special receipt made ont ” 

A. No, sir. 

@. That appears to be the allegstion in tho 

. My attorney mught have dome it. 
g15 @ Then vou never teok any yourself, then = that it” 
A. I died not request my attorneys to de ot [ duin’t re- 
quest the treasurer to yive me a renerpt. 

Q Did you know an a ythi ing abeut the fuct that it had been given | 

A. I cannot say positively that [ did. 

Q Whe do you mean when you speak about your attorneys” 


A. Steaight & Wiley, at Fowler. 
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Q. Did you ever have any talk with any other attorneys about 
the matter ? - 

A. I never saw any other attorneys except Mr. Calkins. I haven't 
seen him for several years; never since this case. 

Q. Did you have any understanding or agreement with regard to 
the use of your name, as you say ? 

A. No, sir; I had no agreement. 

Q. As to costs or anything ? 

A. They assured me that it should not cost—that I should not 
have to pay the costs. 

Q. Who assured you ? 

A. Those attorneys. 

Q. Which attorneys? Name them. 

A. Straight & Wiley. 
Y. That is, at this time you said you might have your name 
used ? 

A. Yes, sir. 

Q. Was there any arrangement about fees ? 

A. No, sir. 

(). Were you to pay them any fees? 

A. No arrangement about that at all. 

Q. Were you to pay them any fees ? 

A. No, sir. 

Q. You were to pay neither costs nor fees in any event; is 
that it? 

A. No, sir; I was not to pay any costs or fees. 
916 Q. You simply lent your name? 
A. Yes, sir. 

Q. For the other parties ? 

A. Yes, sir. 

(. Is that it? | 

A. For the purposes that I stated. 

Q. And under a distinct guaranty made at the time that you 
should never be called upon to pay either costs or fees? 


Solicitor for defendants objected to the question, on the ground 
that Mr. Crawford falsifies the statement of the witness when he 
says under a distinct guaranty. He has not said anything of the 
kind. 


Q. What was the fact with regard to that? Was it not distinctly 
agreed at that time that in no event should you be responsible for 
either fees or costs? 

A. They said that I should not pay any costs, and there was 
nothing said exactly about fees, but I did not suppose ihey would 
ask any fees. I think I told them I would not pay any fees. 

Q. That vou would not pay any fees? 

A. Yes, sir. 

Q. Did you seek this interview with these attorneys, or did they 
come to you with this? 

A. They came to me to my farm. 
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Q. Did they request the use of your name as a tax-payer to enable 


them—— 
A. Yes; they placed the case before me, and asked if I was will- 
ing for my name to be used, and I said yes. 


Redirect examination by Col. Cooper: 


Q. Who was this Dwiggins ? 
917 ~— A. He was president of the Oxford Bank. 

Q. Wasn’t he in the interest of Mr. Crawford; didn't he 
come to you in the interest of Mr. Crawford ? 

A. He said Mr. Pierce sent him to me. 

2 R. B. F. Pierce? 

. Mr. Pierce, he said. 

Q What did he say Mr. Pierce wanted him to say to you ? 

. He wanted to see what I meant, what I wanted, and jf I would 
is get out of it. 
. Get out of what? 
. Get out of 
. The litigation? 
Yes, sir. 
. Did he say anything about Mr. Crawford—Henry Crawford ? 
. I don’t think he did. 
As I understand you, you are asserting } your rights as a stock- 
holder in this matter in your attorneys? 

A. Yes; if it does not belong to the township trustees, why, i 
certainly belongs to me. 

Q. And that your main object is in compelling the payment of 
the debts due for labor along the line of that road ? 

A. Yes, and if I can get a few dollars out of it it is all right; but 
my prime object was that, to secure to those men that did the work 
their money. 

Q. Do you know what relation this Mr. Dwiggins ever had with 
Mr. Crawford ? 

A. I could not say that I know of any relation, only—wel, I 
could not say that I know of any relation that they had: only an 


O>Ororo 


acquaintance. 
Q. Was hea lawyer? 
918 A. Yes, sir; he has been. Well, he is an attorney yet. 


Q. He told you Mr. Pierce sent him to you? 

A. Yes, sir. 

Q. To have you withdraw from the case ? 

A. Yes; wanted me to get out of the case. 

Q. Have you had any other applications on the part of Mr. Pierée 
or Mr. Porter or Mr. Crawford to get out of the case ? 

A. No, sir. 

Q. Have you ever heard any threats they made, what they would 
do if you did not stop this litigation ? 

A. No; and I didn’t care what they said. 

Mr. Crawrorp: Did you ever have any request or suggestion 
from me on the subject at all, direct or indirect ‘ 
A. In regard to this matter ? 
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Q. Yes. 
A. No, sir. 


Col. Cooper: Do you say indirect ; you don’t know whether Dwig- 
gins had not been consulting with Mr. Crawford or not? 


A. I don’t know anything about that; he said Mr. Pierce sent - 
him. 


The signature of the witness to the above deposition was waived 
by agreement of counsel. 


A. E. Binauam, a witness called on bebalf of the defendants, be- 
ing first duly sworn, was examined in chief by Col. Cooper and testi- 
fied as follows: 

Q. State your name, occupation, and residence. 

A. My name is A. E. Bingham; residence, Hyde Park; oceupa- 

pation, timber business. 
919 ©. What firm, if any, have you been or are you now con- 
nected with ? 

A. The Marsh & Bingham Company. 

(). Did the Marsh & Bingham Company furnish any material for 
the construction of the Chicago & Great Southern railway ? 


PET ee ee er 


8 A. Yes, sir. 
; Q. In what year? 
Hie A. 1888. 
an (). With whom did you make the arrangements ? 
aig A. The arrangement was made with Mr. Crawferd & Mr. Lacey. 
@. Mr. Llenry Crawtord ? 
\. Mr. Henry Crawtord ; yes. 


Q. What connection did Mr. Crawferd r present himself as hav- 
oe Ing with the company at that me? 
Ae A. President of the road. 

HW (). Do vou remember at what time in the year it was the arrange- 
He meut was made for the purchase ? 
a A. The first order was nade Im July, 1883; from that to Septem- 
iit ber it was partly delivered. 
Q. Did vou ship the timber dewa ou the road ? 
A. The timber was shipped to Veedersbargh. 
s (). Ou the line of the Chicago & Great Southern railway ” 
ag A. The timber was consigned to Veedersbargh, and theresupposed 
: to be taken by them: it was consigued to the Chicago & Great 
| Southern railway, Veedersburgh, Indiana, care C. 8. Worden, agent, 
4 over the L, B. & W. 
: (). What was the timber for? 
is A. Bridges, I suppose, from the character of the stuff; stringers 

Tr and caps and some other material which I don't know that I could 

tell what they would use it for. 
920 @. Did you ever get your pay for the material ” 
(A.] We received part pay. 

Q. How much? 

A. We received $1,000. 
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Q. How much was unpaid ? 
A. It left a balance of something over $1,300 a 
Q. Was the claim ever put in judgment ? 


A. Yes, sir. 
Q. Against the Chicago & Great Southern Railway Company ? 
: = A. Yes, sir. 
Q. Do you know whether or not that claim thus put injudgment 


in favor of the Marsh and Bingham Lumber Company is a part of 
the judgment in this case in favor of Wirt D. Walker, rendered by 
the United States circuit court at Indianapolis ? 

A. Yes, sir; I presume it is the same. He is secretary of the 
company. 


Cross-examination by Mr. Pierce: 


Q. Whodid you have your dealing with ? 

A. With Mr. Crawford and Mr. Lacey. 

Q. Are you sure you had any dealing with Mr. Crawford ; wasn’t 
it altogether with Mr. Lacey ? 

A. No; it was not. Mr. ‘Lacey approached uson the subject first, 
and I saw Mr. Crawford myself in the office afterwards. 

Q. When was that? 

A. Do you mean the date? 


Q. Yes 
A. I cannot give you the exact we It was prior to any of our 
shipments. 
Q. When was that ? 
921 A. The first shipment was made in August, I believe. 
Q. 1883? 


A. 1883; I think the 21st day of August. 

Q. How much was paid on the bill? 

A. $1,000. 

Q. Who paid it? 

A. It came to us through our attorney. 

Q. Did they tell you Mr. Crawford paid it? 

A. Yes, sir; Mr. Crawford paid the attorney a thousand dollars 
on each account, provided they extended the jadgment. We took a 
judgment. 

. Do you mean the judgment or defauit ? 
. The taking of the judgment. 
. He paid a thousand doilars on each account on what condition ? 
That we would carry the thing along thirty days. 
Carry the thing along without taking judgment? 
Yes, sir. 
How was it id—by money or by check ? 
. That I eould not say. 
Q How did it come to vou? 
. It came to us through our attorney. I believe he gave uscur- 


om. 

Q. They told you Mr. Crawford had paid them ” 

A. Yes, sir. 

Mr. Crawrorp: What was the date of that payment? 
49—1230 
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it was in May. 
I think it was in May, 1884. 

The signature of the witness to the above deposition was waived 
by agreement of counsel. 

Adjourned to Monday, November 9th, at 11 o’clock a. m. 


922 Monpay, November 9, 1885. 
Parties met pursuant to adjournment at 11 o'clock a. m. 


Marvin A. Farr, a witness called on behalf of the defendants, 
being first duly sworn, was examined in chief by Col. Cooper, and 
testified as follows 

Q. What is your name, occupation, and residence ? 

A. My name is Marvin A. Farr; age, thirty-two ; 
real estate business ; residence, Chicago. 

(). Where is your place of business in Chicago ? 

A. 68 Washington street. 

Q. Are you in company with any one? 

A. Yes; James B. Goodman. 

q. What business relations anne you, if any, with Mr. Henry H. 
Porter” 

A. I have for a good many years done business with him and in 
connection with him in various ways. 

QQ. Were you present at Fair Oaks, Indiana, on the 4th of May, 
1885 ? 

A. Yes, sir. 

Q. Who did you go down there with ? 

A. Mr. Gardner and Mr. Hillard, who are here: Mr. Cobb, Mr. 
Kimball, Mr, Ferry, and another gentleman who was the secretary 
of this company at that time. 

Q. F. F. Lacey ? 

A. Lacey, ves; those are all that I remember. 

(2. Who asked,vou to go down there? 

A. I don’t remember who, whether it was Mr. Porter or Mr. Hil- 

lard or Mr. Gardner. 
9233 (. One of those three gentlemen ? 
A. Yes, sir. 

Q. What interest had you on that day when you went down in 
the Chicago and Great Southern Railway Company ? 

A. As a stockholder do you mean ? 

Q. Yes. 

A. I had a share of stock in my name. 

@. From whom did you get it? 

A. I got it either from Mr. Lacey or Mr. Hillara, as I remember it. 

(). Just one share? 

A. Yes, sir. 

(. Did vou subscribe for it on the books of the company, do you 
know ? 

A. I don’t remember ; 


occupation, 


I suppose so. It was in the ordinary form, 


A. The Jate of the payment was in 1884. My recollection is now 
I could not say now witheut reference to the books. 


>. 
— 


ae 


es ae ae eo 5 > a . 
Sia aca i Fei 2 i Le ee OO aS oo. 
Se” ha sateen gh te. en 

“a7 


THE PITTSBURGH BESSEMER STEEL CO., LIMITED, ET AL. 387 


a subscriber? 
A. I don’t remember; I think not. 
Q. Did you pay anything for it? 
. No. 

Q. It was a certificate representing one share of a hundred dol- 
lars, was it not ? 

A. Yes, sir. 

Q. Have you got it vet? 

A. No, sir. 

Q. What did you do with it when you came back from the meet- 
ing ? 

‘i. I returned it to Mr. Hillard. 

Q. You had no interest in it except simply to represent that share 
going down there? 

A. Yes, sir. 

Q. Did you vote it by the proxy of anybody? Did you havea 
proxy to vote it? 

A. No, sir. 
Q. You voted it in your own name at the stockholders’ meeting ? 
A. It was in my name. 
Q. Was it issued to you or had it been issued to somebody 
924 else and then assigned to you?- 
A. It is my impression it was issued directly to me. 

Q. And when the meeting was over you returned it either to Mr. 
Hillard or Mr. Lacey. 

A. Yes, sir. 

Q. Have you any interest, other than your connection with that 
share of stock in the railway company, now? 

A. No, sir. 

Q. Any pecuniary interest? 

A. No, sir. 

Q. And for that you say you never have paid that share of stock? 

A. No, sir. 

Q. Was that share of stock a part of the 12,000 shares that were 
represented at the meeting, as shown by the vad of the company ” 

A. Yes, sir; I have no doubt it was; it was represented and 
should be so reported. 

Q. Do you know how many shares of stock the other gentlemen 
who were there represented at the meeting? 

A. I don’t remember now; I could tell from the records. 

Q. The records of the stock holders’ meeting do not show how 
many shares each one rep-esented ; it reports that there were 12.(4M) 
shares voted, and that ninetv-six: were cast in person, and 11,904 by 
proxy; do you know who cast those 11,904 votes by proxy ” 

A. I don’t remember; I should say Mr. Gardner. 

Q. Do you know whose proxy he had—from whorn ? 

A. I don’t remember; no, sir. 

Q. Was there a ticket prepared for the nine directors? 

A. Yes, sir. 
925 Q. Do you know who prepared the ticket ” 


Q. Did you sign your name for it on any book of the company as 
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A. I do not; no. 

Q. There was only one ticket presented; all the votes that were 
represented at the meeting were cast for that one ticket. 

A. Yes, sir. 

@. And that was the ticket that was elected? 

A. That was the ticket that was elected. 

Q. Do you remember about how many shares Mr. E. F. Lawrence 
represented at the meeting ? 

A. Oh, he was not there; he was not present; no, sir. 

Q. What was said to vou when this share of stock was brought 
to you by either Mr. Gardner, or Mr. Porter, or Mr. Hillard? 

A. He wished me to become a director in the organization, and of 
course it was necessary to have the stock. 

Q. And this stock was given to you to supply the necessity ? 

A. For that purpose. 

Q. When you gave back that share of stock, was that in accord- 
ance with any request made to you to do sof 

A. I think not; I handed the stock back to one of those two gen- 
tlemen; I don’t remember which. 

Q. Down at the meeuung? 

A. I think it was there before we returned on the train; yes. 

(. Was your name on the stuck; are you sure? 

A. Yes, sir. 

(J. Are you certain of that? 

A. Yes, sir. 

_ Has there been any meeting of the beard of directors since 
the first one after that meeting, which was held on the 1Ith of May, 
that you bave been presenti at? 

A. I think | attended one in Portiand Block atfier that; I am 
positive L did. 
926 (). That was the stockholders meeting dowr there on the 
4th of May, at Fair Oaks” 

. Oh, yes. 

After that you attended a directors meeting ? 

. Yes, sir. 

. The record reports that as May 11, 1535” 

Y es, sir. 
After that were you preseut at any meeting ? 

. Any directors meeting’ 

Yes. 

_ IT think not; I may possibly bave attended oue, but I don’t re- 

mei ber. 7 

(). In the absence of any belug shown on the record-book,-you 
would say vou had not? 

A. T wouid Sav liv, 

(. Did you Lave any «ik with Mr. Porter personally about this 
matier, about your being a director? 

A. No, sir, except in a general way in talking over the railread 
interest and the project in genera. 

Q. Were you solicited to go inty the matter and take a pecuniary 
interest in it’ 
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A. Not solicited ; no, sir. 
Q. Were you spoken to about it as to taking & pecuniary interest 
in the enterprise ? 
A. No, sir; it was stated I might if I chose. There was no solici- 
tation about it at ail. 
Q. When? 
e : A. I could not say when. 
| Q. In reference to the time you were asked to become a member 
| of the board and go down to the stockholders’ meeting ? 
t Mr. GARDNER: Col. Cooper is now speaking about the Chicago 
| and Great Southern. 
f | A. About an interest in that ? 
‘ Col. Cooper: Yes. 
927 A. I was never solicited to take an interest in it; no, sir. 
| Q. You never were? 
. P| A. .No, sir. 
Q. And you never did ” 
- A. No, sir. 


Cross-examination waived. 


The signature of the witness to the above deposition is waived by 
agreement of counsel. 


C. W. HILtiarp, a witness called on bebalf of the defendants, being 
first duly sworn, was examined in chief by Col. Cooper and testified 
as follows : 


Q. State your name, age, occupation, and residence. 
A. My name is Charles W. Hillard; age, thirty; I am secretary 
and treasurer of the Union Steel Company ; residence. Chicago. 
Q. Where does the Union Steel Company have its headquarters ? 
| A. Its works are at Bridgeport. 
| Q. Where is its office? 
A. Its office is in Portland Block, room No. 36. 
Q. Who ts the president of the Union Steel C ompany ” 
A. H. H. Porter. 
Q. Who owns a majority of the stock in it? 
A. No one man owns a majority, and no one set of men that I 


know of. 
Q. Who employs you as secretary and treasurer; what man, what 
person ? 


928 A. No person at all. I was elected by the board of di- 
rectors: they always elect their officers every year. 

Q. Who are the directors ” 

A. Well, there is H. H. Porter, J. C. Morse, Hugh Riddle, J. H. 
Bass, H. R. ‘Bishop, William H. Barnum—Senator Barnum. I know 
them, but it is hard to recall the long list. A. B. Stone—I am one 
myself—Marvin A. Farr. 

Q. What was your occupation before you became secretary and 
treasurer of that. company ° ? 

A. Well, I was assistant secretary of the Chicago, St. Paul, Minne- 
apolis and ‘Omaha railroad prior to that. . 
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Q. Who was president of it when you were assistant secretary ? 

A. H. H. Porter. ; 

Q. Mr. Porter ceased to be connected with the road officially, did 
he not? 

A. Yes, sir. 

Q. Who brought you here ty Chicago in connection with this 
Union Steel Company ? 

A. I was here for several years before [ was connected with the 
Union Steel Company. This was the office of the Chicago, St. Paul, 
Minneapolis and Omaha Company when [ was the assistant secre- 
tary. 
(. Mr. Porter was the man who really employed you, was he not? 

A. Yes; [came into Mr. Porter’s employ about eight years ago 
as his private secretary, and I have held several offices since then. 

Q. And it has been through Mr. Porter’s good offices that you have 
held those places, has it not? 

A. That is a thing I cannot decide. [| tell you when I have had 

offices in any corporation I have been duly elected by the 
929 board of directors. I don’t know that Mr. Porter used his 
influence with them. 

(. What I am after is this: Whether or not it was through Mr. 
Porter that you held these several places, on account of his relations 
with the corporation. Didn't you so recognize it? 

A. Well, there is generally a leading spirit in a corporation of that 
kind and thev generally have great influence. I don’t know whether 
it was Mr. Porter or not, because [ have known for years a majority 
of those men there and [ have acted fora majority of the board who 
have now elected me. I don’t know that Mr. Porter said a word or 
had anything to do with it. He simply voted like the rest of them. 
There is not one of those men that I have not known for years. 

(). You mean the board of directors for the Union Steel Com- 
pany ~ 

A. Yea, sir. 

(. What other occupation have you besides being secretary and 
treasurer of the Union S'eel Company? 

A. [ was recently elected treasurer of the railroad company or- 
ganized in Indiana called the Lake Michigan and Ohio River Rail- 

road Company. 
930 Q. Who is president of that company ” 
A. H. H. Porter. 

(). Were you present at the stockholders’ meeting of the Chicago 
& Great Southern Railway Company held on the 4th of Mav, at 
Fair Oaks, Indiana? : 

A. Yes, air. 

(). The record recites that at that meeting there were cast 12,000 
votes, of which 96 were cast in person, and 11,904 by proxy ; how 
many votes did you cast in person, if any ? 

A. J cast one vote in person. 

(y. Did you cast any by proxy ? 

A. I think not; I think that Mr. Henry A. Gardner was made 
attorney, or proxy rather, for quite a number of shares, with the 
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power to substitute my name, but my recollection now is that Mr. 
Gardner voted them and that I did not, but I will not be positive. 

Mr. GARDNER: I will say that a power of attorney was made out 
to both Mr. Hillard and myself; we both voted it. 

The Wirwyerss: Did I sign the tickets ? 

Mr. GARDNER: Yes; that is my recollection. 

A. I don’t recollect it any more definitely than I have stated ; it q 
may be so. . oa 

Col. Cooper: Where did you get the share of stock you voted in q 
person ? 

A. Well, it was assigned to me in order to have a share of stock 
in my name, because they contemplated putting me on the board 
of directors. 

Q. Simply for that purpose it was assigned to you ? 

A. Well, I did not own it. 

Q. You did not own it? 


A. No, sir. 
Q You do not own it? 
931 A. I do not own it, except as trustee. I own it, as I con- 


sider, in trust. 

Q. For whom ” 

A. For Mr. H. H. Porter. 

Q. Whose stock was this 11,904 shares that were voted by proxy, do 
you know? ae 

A. Yes; they belonged to H. H. Porter. 

Q. Who of the gentlemen present there voted more than one 
share? I see 96 shares were cast in person. 

A. I was one of the inspectors at that election, and I made up the 
figures, still I will not be perfectly sure; I think George C. Kimball 
voted 90 shares, and I think there were six other gentlemen there 
who voted one share apiece; that made 96, and I think all the other 
stock certificates were presented, but Mr. Gardner and myself, as he 
suggests, voted them by proxy. | 

Q. Was this proxy signed by Mr. Porter? 

A. No, sir; not to my recollection. 

Q. Who gave you the proxy? This was a proxy from somebody 
to vou, and Mr. Gardner, as he suggests. 

A. Yes, sir. 

Q. Who gave that proxy ? 

A. The gentieman in whose name the stock stood. 

Q. Who was that ? | 

A. That was Henry Crawford. 

Q. He gave the proxy ? 

A. Yes, sir. 

Q. Hadn't that stock been endorsed by Henry Crawford ” 

A. Yes, sir. 

Q. In blank? 

A. Yes; but it stood in his own name on the books. 

Q. On what books ? 

A. The certificates themselves ; there was no book kept; at the 
saine time the secretary of the company made up his books, or 
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“gm be there were only nine ef them, and one of them might 
e for two shares; I can’t remember without referring to papers. 


Col. Cooper: I think I shall want to make a further examination 
of this witness with his papers before him. 


Cross-examination by Mr. GARDNER: 


(. How many ghares of stock were represented at that meeting 
at Fair OUaks—the stockholders’ meeting ” 

A. 12,000. 

Q. How much of the stock of the company was represented at 
that meeting ¢ 

A. All of it,so far as was recorded; we had a statement presented 
to us of the shares of stock then outstanding and it only covered 
12,000 shares; of course, that was presented to us by the secretary. 

(J. That was signed by the secretary ? 

A. Yes; I think so. I think there was a regular certificate made 
on the bottom of the list that it was a full list of the stock then out- 
standing. 

(2. Who was secretary ” 

A. F. F. Lacey. 
936 Redirect examination by Col. Cooper: 

(. Do you know of your own knowledge whether there was any 
other stock outstanding at that time ? 

A. I don't know of any. 

i. Do vou know whether there was any ? 

A. I had heard that there were some parties in Indiana who had 
paid taxes in aid of this railroad, and who claimed to lave stock, 
but they had never made demand on_ us, Mr. Lacey said, for the 
stock, and he never issued any certificates to them, so I was doubtful 
whether thev were stockholders or not. 

(). That is what vou mean then; there was some $60,250 of old 
stock that had been issued some time, was there not ? 

A. I never knew of anything being issued prior to this. 

(). You never aid? 

A. No, sir; I never saw it or heard of it. 

(y. There have been several certificates representing some $60,250 
of stock that had been issued prior to 1583? 

A. Chicago & Great Southern Railway stock ? 

Q. Yes. 

A. No: I don’t know anything of it. 

Mr. Garpner: That was the Chicago & Indiana railroad that 
was surrendered. 

Col. Coorer: Was that stock taken up and this other stock issued 
in place of it” 

I don’t know anything about it; I remember I have seen that 
Chicago & Block Coal stock—those certificates that were presented 
here. 

937 The signature of the witness to the above deposition was 
waived by agreement of counsel. 
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Col. Cooper: I want this matter adjourned now until Thursday, 
when I will have my witnesses here. 
Mr. Pierce: I do not consent to the adjournment to Thursday. 


The further taking of testimony was then adjourned to Thursday, 
November 12, 1885, at 10 o’clock a. m. 


938 THurspay, November 12th, 1885. 
Parties met pursuant to adjournment at 10 o'clock a. m. 


Present: R. B. F. Pierce, Esq., solicitor for the complainant ; 
Henry H. Porter; Henry A. Gardner, Esq., solicitor for the defend- 
ant, The Chicago and Great Southern Railway Company; Col. 
John S. Cooper and H. Meiselbar, Esq.,, solicitors for Swan & Atkin- 
son, and also for the Cleveland Rolling Mill Company and other 
judgment creditors, and Henry Crawford, Esq., who appeared at 
the request of R. B. F. Pierce, Esq. 


SAMUEL M. NICKERSON, a witness called on bebalf of the defend- 
ants, being first duly sworn, was examined in chief by Col. Coorgr, 
and testified as follows: 


Q. What is your name, residence, and occupation ” 

A. My naine is Samuel M. Nickerson; residence, Chicago; oecu- 
pation, banker. a 

Q. With what banking institution are you connected ” 

A. The First National Bank. 

Q. You are president of that institution ” 

A. Yes, sir. 

Q. Do you know Henry Crawford ? 

A. I do. 

Q. How long have you known him? 

A. Twelve or fifteen years. 

Q. Do you know about the Chicago and Cireat Southern rail- 
way ? 

: A. I do in a general way; yes. 

939 Q. When was that property first brought to your atten- 
tion, and by whom? 

A. In June, 1884, I returned to New York from a trip abroad. I 
had been absent seven months then. My attention was called to it 
at that time. : 

Q. By whom ? 

A. By the bank officers. 

Q. Did you have any negotiation with Henry Crawford with ref- 
erence to the property ? 

A. Not at that time. 

Q. Did vou subsequently ” 

. A. I did subsequently. 

Q. Just state in vour own way about what was done. 

A. On my arrival in New York I received letters from the bank 
and from Mr. Porter stating that Mr. Crawford had bypothecated 
$1,200,000 of bonds and $1,200,000 of stock, is my recollection of 
the amount, with Drexel, Morgan & Co. for a loan, and that the 
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bank held a second lien upon those securities; that they were in 
danger of being sold out; in fact, they had been advertised to be 


sold once, and the sale had been extended, and that they thought | 


it important to get a further extension of time. I commenced the 
negotiations with Drexel, Morgan «& Co., and then returned to Chi- 
cago, the result of which was that they agreed to give Mr. Crawford 
un extension of sixty days, from about the middle of June to the 
middle of August, provided that they were secured, and that they 
should have their money when the time matured. After some ne- 
gotiations myself and Mr. Porter entered into a contract with Mor- 
gan, Drexel & Co. 3 

Q. Without stating the contents of that contract, have you 
940 got the contract? 

A. No; I have not. 


(Contract produced by Mr. Pierce and handed to witness.) 


Q. This was entered into on the 25th day of June? 

A. Yes: that is the contract. 

¥. Who handed this to vou this morning ? 

A. It was handed to me from the table here. 

Q. By Mr. Pierce ? 

A. Yes, sir. 

Q. This is a duplicate original of the contract which you and Mr. 
Porter retained ? 

A. Yes, sir. 
941 Solicitor for complainants offered the paper in evidence, 
which was marked Exhibit L aad is as follows: 


Memorandum of agreement, nade and entered into this 25th day 
of June, A. D. 1884, by and between Drexel, Morgan & Co., of the 
first part,and Samuel M. Nickerson and H. H. Porter, of the second 
part, —: 

Whereas Drexel, Morgan & Co. hold certain securities as collateral 
to the indebtedness of Henry Crawford, and the said Henry Craw- 
ford has agreed to cause or procure to be issued all the shares of the 
capital stock of the Chicago & Great Southern Railroad Company 
that can be lawfully issued, amounting, at the par thereof, to at 
least $1,200,000, and all the bonds that can now be lawfully issued 
under the first mortgage of the said Chicago and Great Southern 
Railroad Company, dated November Ist, 1881, to John C. New, in 
addition to those now outstanding, amounting to $1,000,000, and to 
transfer and deliver to the said Drexel, Morgan & Co. all the said 
shares and bonds in exchange for the shares of the Indiana & Chi- 
cago Railroad Company stock and Chicago & Bloek Coal R. R. Co. 
stock now held by them as additional collateral for his said indebt- 
edness, and has authorized and empowered said Drexel, Morgan «& 
Co. to make the sale of all their securities in their hands to the said 
Nickerson and Porter upon the terms herein set forth: 

Now this agreement witnesseth : 
042 First. The said Drexel, Morgan & Co. have agreed that in 
case suid indebtedness, with interest and expenses thereon, 
remains unpaid at the end of sixty days from June 2Uth, 1884, they 
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will bargain, sell, assign, transfer, and set over to the said Nicker- 
son and to the said Porter all the shares and bonds then held by 
them as collateral security for the payment of the indebtedness of 
the said Crawford, including therein, when received. the shares and 
bonds of the Chicago & Great Southern Railroad Company, which 
the said Crawford has agreed to procure to be issued and trans- 
ferred for an amount-equal to the indebtedness due to them by the 
said Crawford, including interest and other expenses, resulting from 
his default or growing out of said trust transaction, the said indebted- 
ness being for an original principal sum of $350,000, to which it is 
roughly estimated that asum of about $30,000 must be added to 
cover interest and other expenses. 

Second. The said Nickerson and the said Porter hereby jointly 
and severally agree in consideration thereof to purchase the securi- 
ties as above in case the indebtedness of the said Crawford shall re- 
main unpaid at the end of sixty (60) days from the date aforesaid, 
and to pay the said Drexel, Morgan & Co. in cash for said securities 
the amount of the said indebtedness, with interest and the ex- 
penses, on or before the 15th day of January, 1885. 

Third. It is understood and agreed that Drexel, Morgan & Co. as- 

sume no liability with respect to the delivery of the shares of 
943 =the capital stock and the mortgage bonds of the said Chicago 

and Great Southern Railroad Company, unless and until de- 
livered to them by the said Crawford, and that the said Nickerson 
and Porter are not to be required to take any of the said securities 
unless the said shares and bonds are issued and transferred, as stipu- 
lated in the agreement of even date herewith between the said 
Crawford and the said Drexel, Morgan & Co. 

In witness whereof the parties hereto have hereunto set their 
hands the day and year first above written. 

(Signed) DREXEL, MORGAN «& CO. 


List of Securities Covered by the Foregoing Agreement and now in the 
Possession of Drexel, Morgan & Co. 


$1,000,000 Chicago and Great Southern Railroad Co., northern 
division, bonds (Ist mortgage). 

8,648 shares Chicago and Block Coal R. R. Co. stock. 

1,201 shares Indiana & Chicago Railway Co. stock. 

The Chicago & Block Coal and the Ihdiana and Chicago shares 
as above are to be surrendered to Mr. Crawford on delivery to 
Drexel, Morgan «& Co. of $492,750 of the Chicago & Great Southern 
R. R. Co. stock, being part of the $1,200,000 of said stock specified 
in the foregoing agreement. 


(). Was that contract extended in time ? 
A. It was not by Drexel, Morgan & Co. On the expiration of 
that contract we were notified by Drexel, Morgan & Co. that 
944 they had sold and we had bought the securities in accord- 
ance with the contract. 
Q. Notified how ” 
A. By letter. 
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Q. What did you do with the securities ? 

A. We had an option until the 15th of January to fies this 
money—that is, we could pay it on the 20th of August, or whenever 
that contract expired. 

Q. Was that evidenced by any writing or letter, or anything of 
— kind ? 3 

A. Yes, sir. 
. The whole thing was by correspondence? 
Yes, sir. 
. Have you brought in that correspondence ? 
I have not; I turned over everything to Mr. Porter. 
Mr. Porter has got all that? 
I presume he has; all the documents and papers I turned 
ver to Mr. Porter. 

or You left New York shortly after this contract and came tc 
Chicago, did you ? : 

. Yes, sir. 

Was that entered into before you left New York ? 
A. No, not until after I returned to Chicago. 

. When did you get back to New York ? 

. My impression is about the eighth or tenth of June. 

Was there any other contract entered into between you and 
Drexel, Morgan & Co., or Crawford, down to the 26th of December, 
1884, between you and Porter or yourself with reference to these 
stocks and bonds, except that one in writing? 

A. No, sir; not in writing. 

Q. Did you ever see the contract which has been introduced in 

evidence as Exhibit E, being the agreement dated December 
945 26th, 1884, between Henry Crawford and H. H. Porter and 
associates, hereinafter termed the syndicate, party of the sec- 
ond part ? 
A. Yes; I am familiar with it. 
Q. You have seen that contract ? 
A. Yes, sir. 

Q. I see that Samuel M. Nickerson is named here as a witness to 

the contract. 
A. Yes, sir. 

Q. You are the gentleman ? 

A. Yes, sir. 

Q. Who were the associates of Mr. Porter named in this last con- 
tract ? 

A. I cannot recollect them all. 

Q. You know some of them, don’t you ? 

A. Yes, sir. 

Q. Name who they are. 

A. You mean subscribers to the syndicate ? 

Q. Yes; the gentlemen who composed the sy ndicate mentioned 
in that contract. 

A. The contract, as I understand, was opened for subscriptions to 
any parties with w ‘hom we might agree. 

Q. The contract recites in substance that on the 26th day of Jan- 
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uary the members of the syndicate had raised $500,000. I would 
ee to know who those gentlemen were, if you know. 

Mr. Porter was a subscriber; Tama subscriber; Mr. Robert 
ios think, is a lunes: John M. Durand, Mr. Henry Seibert, 
of New York. © 

Q. David Dows? 
A. His name was not on the syndicate agreement when I sub- 
scribed. 

Q. Had he paid in his money at the time this contract was made— 
on yt 26th of December, 1884 ? 

A. Had who? 
946 Q. Mr. Dows. 
A. I don’t know. 
Q. How about A. J. Leith; was he a subscriber ? 
A. If so, it was after it went out of my hands. 
Q. You don’t know personally anything about that ? 

. I haven’t seen the subscribers’ list since I subscribed myself 
to : 

Q. Do you know by conversation with Mr. Porter who the parties 
were—whether Mr. Dows 
A. I have heard Mr. Porter say that Mr. Dows was a subscriber. 

Q. At how early a date ? és 

A. I cannot answer that. 

Q. Before the beginning of the present vear? 

A. I could not say what time it was. 

Q. How about Mr. Leith ? 

A. I don’t know what time he subscribed, nor what amount. 

. Of course, if you know anything from Mr. Porter, Mr. Nicker- 
son, that is proper evidence here. How about Isaac H. “Wing? 

A. I don’t know. , 

Q. How about E. W. Winter? 

A. I don’t know. 

Q. How about E. F. Lawrence? 

A. I have learned from him that he had subscribed; I don’t 
know 

Q. From whom ? 

A. From Mr. Lawrence, and I think Mr. Porter mentioned the 
same fact, that Mr. Lawrence had subscribed. 

Q. What was your subscription to the syndicate ? 

A. $150,000. 

Q. What was Mr. Porter's? 

A. $250.000, I think. It may have been changed afterwards. 

Q. What was Mr. Seibert’s ? 

A. Mr. Seibert’s, I think, was fifty. 
947 Q. Mr. John M. Durand or J. N. Durand? 
A. I don’t recollect whether it was twenty-five or fifty— 

one or the other. 

Q. How early did you make your subscription, Mr. Nickerson, 
with reference to Mr. Porter? 
A. About the date of the papers. 
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Q. How early did you pay in your money—what have you paid 
in? 

A. I paid within a week or ten days after the date of the sub- 
scription. 

Q. Do you remember the date of the subscription ? 

A. The 26th of December, I think it is. 

Q. Did the other people whom you have named as being sub- 
scribers—did they put in their money about the same time? 

A. I presume they did; although I cannot answer that of my 
own knowledge; I did not have the collecting of it. 

(2. Who was the treasurer of this fund raised by the syndicate? 

A. Mr. Porter made the collections, I think; I paid my money to 
him. 

(). It has been testified here that the money was sent on to 
Morgan, Drexel & Co. to pay their debt somewhere near the loth of 
January, 1885; do you know whether that was the money of the 
syndicate that was paid to Drexel, Morgan & Co.? 

A. On January 12th the money was remitted to Messrs. Drexel, 
Morgan «& Co. 

Q. How much in amount? 

A. [ have a copy of the letter here; I will read it if you wish. 

(Letter produced.) 

948 Q. Where did you get this copy? 

A. It was furnished me by Mr. Porter when I signed it; 
when I signed the original letter which went to Drexel, Morgan «& 
Co. he gave me that copy. 

(). It is recited here “In accordance with the contract of Mr. S. 
M. Nickerson and myself with you, dated June 25th, 1884 (Mr. 
Nickerson’s interest in which has been purchased by me), and as 
further referred to you in your letters of August 13th, 19th, and 
27th, and Oct. 24th, 1854, I herewith enclose you drafts of First 
National Bank of Chicago as follows:” Now, I ask you about that 
recital, as to your interest in the contract of June 25th having been 
purchased by Mr. Porter, was that so? 

A. Yes, sir. 

Q. Was that evidenced by writing? 

A. Between myself and Mr. Porter? 

(). Yes. 

A. No, I think not; at that date, on January 12th, he furnished 
the money to take up the securities from Drexel, Morgan & Co. 

Q. You furnished your money too, didn’t you ? 

A. A portion of it; yes; my subscription to the syndicate. It 
was the syndicate’s monev which he used. 

Q. What do vou mean, then, when you say your interest in the 
contract with Drexel, Morgan & Co. was purchased by Mr. Porter? 
Do you mean that Mr. Porter bad purchased it of vou for the 
syndicate—that is, vou had made a new deal under this contract of 

December 26th, and that is What you mean by that ? 
40 A. Yes, sir. 
@. Mr. Porter took control ? 
A. Y'es, sir. 


Yelnetis t 5 % Pas: Loe ee ” s ei i 
; poe cA edpitensrac ero i ms ee eee ar fe 

Rr ante Lk art Pe eR TE EN MERE Om EN Te ae Mee LES OR ae ee Tae 
Pe ge tat ie oe a Tas ott tat: ; : : 


‘eae. rs Tangs SS 5 ee et 
UE Oe 
= we 


THE PITTSBURGH BESSEMER STEEL CO., LIMITED, ET AL. 401 

Solicitor for complainants offered the letter in evidence, which was 
marked Exhibit M, and is as follows: 

(Copy.) 
JAN. 121TH, ’85. 
Messrs. Drexel, Morgan & Co., 
Cor. Wall and Broad St., New York city. 

GENTLEMEN: In accordance with the contract of Mr. S. M. Nick- 
erson and myself with you, dated June 25th, 1884 (Mr. Nickerson’s 
interest in which has been purchased by me), and as further referred 
to in your letters of August 13th, 19th, and 27th, and October 24th, 
1884, I herewith enclose you drafts of First National Bank, Chicago, 
as follows: 


No. 662,251 on 4th National, N. Y....-..--.--.------ 150,000 
“ 44,841 on Central National, N. Y.....-.-__------ 100,000 
“ B 114,154 on National City, “ “ ....-.--.-.---- 142,363 24 
Ws ithe es ee ce $392,363 24 
Being in payment of the amount due you, as per your 
account, to November Ist, 1884 -..__..__- SEEN, Bape weet 287,019 26 
To which is added interest to Jan. 14th (75 days).--.. 4,843 98 
RR on acd ccienaonn si silane accnpadasiadislnisechcomsoit $392,563 24 


Will you please send me at once by express the stock and bonds 
of the Chicago and Great Sonthern R. R., together with Mr. Craw- 
ford’s notes cancelled, and an order on the Union National 
950 Bank, Chicago, for the securities they hold, which ure, I an- 
derstand, eight hundred thousand dollars of Chicago and 
Great Southern bonds unsigned by the trustee. In sending these 
please address them to H. H. Porter, and one the whole in another 
wrapper, addressed to the First National Bank, Chicago, sending it 
by Adams Express, and valued at $50,000.00, express charges to be 
collected on delivery to 1st National Bank. 
Mr. Crawford is not here to-day, but I have assumed there can 
be no question between you and him as to the amount now due you. 
Will vou also please send me, enclosed in the same package with the 
bonds, &c., all the papers relating to this road, abstracts of title, &., 
and any other information you may have retained. Among these 
papers, I understand, are various orders from Mr. Dull, Mr. Craw- 
ford, and Mr. New, with reference to the issuing of bonds, &c. I 
have not before me now just what they are, but presume you have 
them all together, and I shall be much obliged if vou will take 
special pains to see that everything is sent. 
I will also thauk you if you will telegraph me on receipt of this 
letter, addressing me at room 38, Portland Block, Chicago. 
Very truly yours, 


(Signed ) H. H. PORTER. 
b1—1 280 


402 a HENRY H. PORTER VS. 


I concur in the above, and authorize the delivery to Mr. Porter of 


the securities referred to. 
(Signed) noe SAM’L M. NICKERSON. 


951 Q. Now, from the time you had made this contract of June 

25th down to the contract of December 26th, 1884, who did Z 
the negotiating with Mr. Crawford which led up to this contract of 
December 26th? 

A. I done it in part, Mr. Porter in part. 

Q. Were you one of the gentlemen who went over the line of the 
road ? 

A. At what time? 

Q. At any time. I mean prior to Decemoer 26th. 

A. I have only been once, and that was this last August. I had 
never been over before. 

Q. You were not over before that time, this present year? 

A. No. 

Q. Is there any contract between the members of the syndicate 
about where these bonds are—that is, as to where these bonds now 
are? 

A. Between whom? : 

Q. Between the members of the syndicate with relation to the ! 
bonds—the disposition of them? 
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Q. Is there any contract between the members of the syndicate 
with reference to these bonds—the $1,200,000 of bonds and the | 
stock ? : : 

A. There is no written contract that I am aware of. 

(y. None at all; where are the bonds? Do you know where the 
bonds actually are? 

A. They were delivered to Mr. Porter by Drexel, Morgan & Co. 

in accordance with the letter of instructions. 
952 (). What did Mr. Porter do with them? 
A. [ presume that he has them. 

Q. Are they in the First National Bank, I will ask vou? 

A. I don’t know. 

Q. You don’t know where they are? ° 

A. No, sir. | 

Q. Did Mr. Porter give you a receipt for your money when you 
paid him? 

A. My subscription to the syndicate ? > 

Q. Yes. 

A. He did. . 
Q. Have you got that receipt ? 

A. I have it at my office. 
Q. That is one of the papers I would like to see. 

A. I will furnish it. 

Q. Were the receipts printed ? 

A. No, I think it was written; when I gave him my check, and 
mv check-book will show the date, whatever the date was, early in 
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January, he gave me the receipt that he had received my amount 


of subscription to the syndicate, $150,000. 


Q. Do you mean to say, Mr. Nickerson, you have never seen any 
agreement between the members of the syndicate with themselves 
as to what shall be done with these bonds ? 

A. No, sir. 

@. You never have? 

A. I think the syndicate provided that Mr. Porter should be the 
manager of the whole matter. I think that is explained. 

Q. In this contract of December 26th ? 

A. Yes, sir. 

-Q. That is the only contract you know of where there is anything 
in writing or print? 

A. Yes, sir. 

Q. That has reference to the disposition of these bonds and ‘the 
stock ? 7 

A. Yes, sir. 
953 Q. At the time this contract was entered into, do ycu know 
whether or not the statement therein is true, that the sum of 
five hundred thousand dollars had been raised by subscription by 
the members of the syndicate at the time the contract was entered 
into; do you know whether that wae+rue or not? 

Mr. Pierce: Do you mean the contract between Porter and Craw- 
ford ? 

Col. Cooper: Yes. 

A. That the money had been actually paid on the date of it? 

Q. No; I mean that it had been raised by subscription ? 

A. Mr. Porter, I think, had applications from parties for much 
more—a larger amount than was called for by the syndicate—and he 
apportioned it as he thought best. 

Q. This syndicate was not incorporated in any way ; it Was simply 
a voluntary association of gentlemen who subseribed to the venture? 

A. Yes, sir. 

Q. Has this contract been carried out so far as all the payments 
that are mentioned to Drexel, Morgan & Co.? The contract is in 
force to-day, in process of being carried out ? 

A. Yes, sir. 

Q. I mean the contract of December 26th, 1884. 

A. Yes, sir. 

Q. What inquiry did you make before this contract was entered 
into of Mr. Crawford, about the statutes of the property and so 
forth ? 

A. In conversation with Mr. Crawford and Mr. Porter, who had 
been over the road several times. 

Mr. Pierce: Which contract do you refer to, Colonel ? 

Col. Cooper: The contract of December 26th, 1884; you 
954 knew at that time that Mr. Crawford was president and a 
director of the company, on December 26, 1884” 
A. Yes, sir. 
Q. You had had todo with him for a period of some tine, had you 
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not; that is, you had talked with him about this road prior. to the 
time of your departure for Europe, had you not? , 

A. No, sir. 

Q. You did not know about it before that ? 

A. I knew he was building a road, but I had no interest in it in 
any way. ~j— 
: gem you knew that there were previous relations with Mr. Craw- : 
or 

A. Yes, sir. = 

Q. Or then present relations with Mr. Crawford ? | 

A. Yes, sir. 

Q. At how early a date did you go to Europe? 

A. In November, 1883, and returned in June, 1884. 

Q. And prior to that time you knew that Mr. Crawford was en- 


gaged 
A. I knew he was building this road. 
Q. Did he ever show you the construction contract he had ? 
A. No, sir. 
Q. Hadn’t- you seen it before the 26th of December, 1884 ? 
A. Yes, sir. 
Q. Before you entered into this last contract ? 
A. Yes, sir. 
Q. You had seen that? 
A. Yes, sir. 
: Q. Had you ever looked into the record-book of the company—this 


fe 


book that 1s now before you ? 

A. No, sir. ed. 

Q. Did you ever have anybody to examine it for you ? 

A. No, sir. 

Q. You did not have charge of that matter ? 

A. The whole detail of the matter was left to Mr. Porter. 
955 Q. Do you know whether or not Mr. Porter had an attor- 
ney who was looking after the matter for him and inquiring 

into the matter of titles? 

A. I don’t know. 

Q. Didn’t he ever tell you? 

A. No, sir. 

Q. Mr. Porter never told you ? | 

A. Whether he made a personal examination or by an attorney I 
don’t know, only he stated to me he had examined the papers and 
the title to the property, and so forth. 

Q. Did you know William A. Starin ? > 

A. I have met him; yes; I haven’t seen him, I don’t think, for 
two years. : 

Q. Before you went to Europe? a 

A. Before I went to Europe I had occasion to meet him occa- 
sionally. 

Q. Do you know what relation he sustained to Mr. Crawford— 
that is, that he was in his office ? 
A. That he was in his office; yes. 
Q. Didn’t you know Mr. Starin was president of the company 
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some time prior to the time you went to Europe—of Mr. Crawford’s 
company ? 

A. If I did I have forgotten about it now. 

Q. What was your understanding as to who was president of the 
company before you went to Europe ? 

A. I don’t know that I ever inquired. 

Q. Who did you understand to have the control and management 
of the affairs of the company ; I inean before you went to Europe? 

A. Of this Great Southern road ? 

A. Yes. 

A. I could not answer that question; I don’t know what Mr. 

Crawford’s arrangements were. 
956 Q. Did you or not understand Mr. Crawford to have con- 
trol and management of this company and the property ? 

A. I understood he was building the road. 

Q. Didn’t Mr. Crawford consult with you when he first went into 
this matter ; talk with you about it, I mean ? 

A. Merely incidentally, in a general way. 

Q. With reference to the going into the road or being in it prior 
to the time you went to Europe ? 

A. Yes, sir. 

Q. Did he ever have anything to.say to you in a business way 
with reference to giving him any assistance or anything of that kind 
before you went to Europe ? 

A. No, sir. 

Q. He did not? 

A. Not on this road. 

Q. You say that you were told by the bank that the bank had e@ 
lien on these securities ? 

A. Yes, sir. 

Q. In what shape was that lien, evidenced by writing ? 

A. By an order from Mr. Crawford. 

Q. Have you got that with you? 

A. No; I think that was surrendered when the syndicate agree- 
ment was made with Mr. Crawford ? 

Q. This agreement, as it states in section 7, supersedes and is sub- 
stituted for any and all agreements, etc. ? 

A. Yes, sir. | 

Q. This agreement closed up everything else, and you made this 
arrangement with Crawford as asubstitute for all arrangements that 
had been theretofore made ? 

A. Yes, sir. 

Q. Are you a stockholder or stock subscriber in the Lake Michi- 
gan and Ohio River railroad ? 7 

A. I am not. 
957 Q. You are not a director therein? 
A. No, sir. 
Q. You have no connection with it? 
A. No, sir. 
Q. Have you not had talks with Mr. Porter about issuing these 
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not ; that is, you had talked with him about this road prioz.to the 
time of your departure for Europe, had you not? | 

A. No, sir. 

Q. You did not know about it before that ? 

A. I knew he was building a road, but I had no interest in it in 
any way. 


Q. But you knew that there were previous relations with Mr. Craw- 


ford ? 

A. Yes, sir. 

Q. Or then present relations with Mr. Crawford ? 

A. Yes, sir. 

Q. At how early a date did you go to Europe? 

A. In November, 1883, and returned in June, 1884. 

an prior to that time you knew that Mr. Crawford was en- 

age 

. A. I knew he was building this road. 

Q. Did he ever show you the construction contract he had ? 

A. No, sir. 

Q. Hadn’t: you seen it before the 26th of December, 1884 ? 

A 

Q 


. Yes, sir. 
. Before you entered into this last contract ? 

A. Yes, sir. 

Q. You had seen that? 

A. Yes, sir. 

Q. Had youever looked into the record-book of the company—this 
book that is now before you ? 

A. No, sir. 

Q. Did you ever have auybody to examine it for you ? 

A. No, sir. 

Q. You did not have charge of that matter ? 

A. The whole detail of the matter was left to Mr. Porter. 
955 Q. Do you know whether or not Mr. Porter had an attor- 
ney who was looking after the matter for him and inquiring 
into the matter of titles? 

A. I don’t know. 

Q. Didn’t he ever tell you? 

A. No, sir. 

Q. Mr. Porter never told you ? 

A. Whether he made a personal examination or by an attorney I 
don’t know, only he stated to me he had examined the papers and 
the title to the property, and so forth. 

Q. Did you know William A. Starin ? 

A. I have met him; yes; I haven’t seen him, I don’t think, for 
two years. 

Q. Before you went to Europe? 

A. Before I went to Europe I had occasion to meet him occa- 
sionally. : 

Q. Do you know what relation he sustained to Mr. Crawford— 
that is, that he was in his office ? 

A. That he was in his office; yes. 
Q. Didn’t you know Mr. Starin was president of the company 
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some time prior to the time you went to Europe—of Mr. Crawford’s 
company ? 

A. If I did I have forgotten about it now. 

Q. What was your understanding as to who was president of the 
company before you went to Europe? 

A. I don’t know that I ever inquired. 

Q. Who did you understand to have the control and management 
of the affairs of the company ; I mean before you went to Europe? 

A. Of this Great Southern road ? 

A. Yes. | 

A. I could not answer that question; I don’t know what Mr. 

Crawford’s arrangements were. 
956 Q. Did you or not understand Mr. Crawford to have con- 
trol and management of this company and the property ? 

A. I understood he was building the road. 

Q. Didn’t Mr. Crawford consult with you when he first went into 
this matter ; talk with you about it, I mean ? 

A. Merely incidentally, in a general way. 

Q. With reference to the going into the road or being in it prior 
to the time you went to Europe? 

A. Yes, sir. 

Q. Did he ever have anything to, say to you in a business way 
with reference to giving him any assistance or anything of that kind 
before you went to Europe ? 

A. No, sir. 

Q. He did not? 

A. Not on this road. 

Q. You say that you were told by the bank that the bank had e 
lien on these securities ? 

A. Yes, sir. 

Q. In what shape was that lien, evidenced by writing ? 

A. By an order from Mr. Crawford. 

Q. Have you got that with you? 

A. No; I think that was surrendered when the syndicate agree- 
ment was made with Mr. Crawford ? 

Q. This agreement, as it states in section 7, supersedes and is sub- 
stituted for any and all agreements, etc. ? . 

A. Yes, sir. 

Q. This agreement closed up everything else, and you made this 
arrangement with Crawford as a substitute for all arrangements that 
had been theretofore made ? 

A. Yes, sir. 

Q. Are you a stockholder or stock subscriber in the Lake Michi- 
gan and Ohio River railroad ? 

A. I am not. 


957 Q. You are not a director therein? 
A. No, sir. 


Q. You have no connection with it? 
A. No, sir. ; 
Q. Have you not had talks with Mr. Porter about issuing these 
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bonds and stock for the purpose of controlling the Chicago & Great 
Southern railroad as part of that road ? 


Objected to by solicitor for complainant. 


A. Mr. Cooper, I very naturally, having an investment of a hun- 
dred and fifty thousand dollars in the syndicate agreement, would 
talk with Mr. Porter over a great many things in connection with it. 

Q. As I understand the matter, there was a railroad by that name, 
the Lake Michigan & Ohio River Railroad Company, organized? 

A. Yes, sir. 

Q. And that .that company is now engaged in building its road 
from Yeddo, [ndiana, at the south towards Brazil? What I ask 
you is whether or not you are interested in that project in any way ? 


Solicitor for complainant objected to the question for the reason 
that none of the parties, and particularly the defendants, Swan and 
Atkinson, have no interest in that matter. 


A. My only interest is as indicated by the syndicate agreement. 
Q. Is this being done in pursuance of the syndicate agreement— 
that is to say, the agreement of December 26th, 1884? 
A. It is being done by Mr. Porter. 
958 (. Is it being done in pursuance of this agreement of De- 
cember 26th, the provisions of that agreement ? 


Solicitor for complainant objected to the question for ihe reason 
that the witness has already stated he has no interest in the Lake 
Michigan & Ohio River railroad, and he is not presumed to know, 
and because the provisions of that agreement will show tor them- 
sel ves. 

A. As I have stated, | have no interest in that railroad which is 
being built except as [| may have under that syndicate agreement. 

(. [ will ask you whether it is understood between vou and Mr. 
Porter that this is being done for the benefit of the syndicate, the 
building of that road from Yeddo south ? 

A. For the benefit of the syndicate ? 

(). Yes. 

A. [ presume it will come into that agreement eventually. 

Q. Why do you so presume? 

A. From talks with Mr. Porter. 

(. Who has furnished the money for the building of that road ; 
who Is now furnishing it? 


Objected to by solicitor for complainant. 


A. I will not answer that. 

QQ. L will ask you whether the members of the syndicate are fur- 
nishing the money ? 

A. Lam not. 

QQ. [ will ask you whether 

A. I can only answer for myself. 


Mr. Prerce: I object to the question, and will state to the witness 
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that he is not to answer any question concerning which he 
959 ~—hasn’t any information. 

Col. Cooper: I will ask you whether, to your knowledge, 
anv of the other members of the syndicate, outside of Mr. Porter, 
are furnishing the money to build that road south ” 

A. Not to my knowledge. 

Q. Do vou know nothing about it? 

A. No, sir. 

Q. Do you mean to say you don’t know who is furnishing the 
money there ? 

A. I assume Mr. Porter is. 

. Why do you so assume? 

A. From the fact that he is building the road. 

Q. Do you know how he is building the road, whether under a 
contract or not with the company ” 

A. With what company ? 

Q. With the Lake Michigan & Ohio River Railroad Company ° 

A. Ido not; Iam not a member of that board of directors, and 
have nothing to do with the road. 

Q. You have never subscribed to the stock in any way ” 

A. No, sir. 

Q. You have no claim on Mr. Porter as a member of the syndi- 
cate, then, I understand, and you have no interest in that road. 


Solicitor for complainant objected to the question on the ground 
that the contracts speak for themselves. 


A. Except as indicated by the svndicate contract. 

Q. Now, take what is indicated by the svndicate contract and your 
talks with Mr. Porter, is it or not understood between you and Mr. 
Porter that vou, as a member of the syndicate, shall have an inter- 
est in the Lake Michigan & Ohio River railroad ” 


960 Solicitor for complainant objected to the question because 
it Is not competent for the witness to sit here and construe 
contracts for counsel. 


Q. I ask for an answer to the question. 

A. I object to answer it. 

Q. Why do you object to answering it” 

A. Because there may be private matters between myself and Mr. 
Porter—I may be interested with him in other matters, which do 
not pertain to this matter which you are investigating. 

Q. Is that the only reason vou have for not answering ” 

A. Yes, sir. 

(2. (Question repeated by reporter.) 

A. I will answer that very frankly, that all the members of the 
syndicate in that agreement will probably eventually, although J 
do not understand ‘anything has been completed as vet, will have 
un interest in that. Is that sufficient” 

Q. That is it. Where were the negotiations which led up to the 
agreement of December 26th principally held ” 

A. Here in Chicago. 


HENRY H. PORTER VS. 


What place? 

. Mostly in my office, probably. is 
In the First National Bank ? 

. Yes, sir. 

. Between Mr. Crawford, Mr. Porter, and yourself? 

. Yes, sir. 

Did you look into the stock-book of the company before you | 


OPOroro 


closed this contract; did you personally ? 
A. I did not. 
Q. Or know of it being done ? 
A. No, sir. 

Q. All that thing, as I understand from you 
961 A. All the details were left to Mr. Porter. 

Q. The present ownership and interest in the stock and 
bonds of the Chicago and Great Southern Railroad Company, re- 
ferred to in the contract of December 26th, 1884, stands upon this 
contract of that date ? 


Objected to by solicitor for complainant. 


A. So far as 1 am concerned, yes. 

Q. You know of no other arrangement? 

A. No. 

Q. And no other contract since the contract referred to? 

A. No. 

Q. And, as I understand you, the interests of the members of the 
syndicate are provided for in this contract and not elsewhere ? 

A. As I understand it, ves. 

Q. Before this contract was entered into was there any talk or in- 
vestigation on the part of Mr. Porter or yourself or both of you with 
reference to extending this road south, provided you could ultimately | 
get it. 


Mr. Prerce: Excuse me, Colonel, which contract do you refer to ? 
Col. Cooper: The contract of December 26th. 


A. It was talked of indefinitely but nothing positive. 

Q. What did you learn about the debts of the Chicago & Great 
Southern Railway Company prior to this contract of December 
26th ? 

A. Only as stated to us by Mr. Crawford and from some investi- 
gations Mr. Porter had made. 

Q. Did you have anv understanding what those debts were, what 
they were for, how they had been incurred ? 

A. Oh, yes; in a general way. 
962 Q. What did vou understand with reference to that ? 

A. That they were some few liens and claims which the 
syndicate contract provides for. 

Q. Outside of that; outside of liens ? 

A. There was nothing provided for excepting 

Q. Iam talking about what you provided for in the contract. 

A. No agreement was made to pay anything except what the syn- 
dicate contract is. 
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Q. What I am asking you is what information you had as to the 


financial condition of that road with reference to its indebtedness : 
$ before this contract was made? 
A. I understood in a general way that there were debts against 
the company. 
es - Q. Now, I will ask you what did you understand those debts were 
contracted for; what was the occasion of the indebtedness ? 
' A. It was the natural debts which a railroad company or a con- 


— tractor would make in constructing a road. 

Q. In other words you understood they were debts for construc- 
tion of the road, did you not, Mr. Nickerson; unpaid debts for the 
construction of the road ? 

A. Yes, sir. 

Q. Had you heard anything about the Cleveland Rolling Mill 
Company’s claim ? 

A. If so, I have forgotten about it. 

Q. For iron furnished ? 

A. I don’t recollect now. 

Q. You don’t recollect the details of that ? 

_ A. I don’t recollect the details of any of those things; that was 
left entirely to Mr. Porter. | : 

Q. You knew at the time you made the contract of December 26th, 
1884, or had been informed, that the road at that time was in the 
hands of a receiver ? 

A. Yes, sir. 
963 Q. Were the negotiations going on with Mr. Crawford at 
the time the road was put in the hands of a receiver ? 

A. At what time was that? | , 

Q. That was in October—October 27th—15S84, I think. 

A. Yes; the negotiations with Mr. Crawford commenced as soon 
as his time with Drexel, Morgan & Co. expired. 

Q. Did you know anything about the application for the appoint- 
ment of a receiver? 

A. I did not until after it was accomplished. 

Q. Was it or not done in pursuance of any understanding between 
you and Mr. Porter? 

A. No, sir. : 

Q. Did you know it was going to be done? 

A. No, sir; I didn’t know anything about it until it was done. 

2. Who told you about it then? 

A. I think Mr. Shumway, the receiver, after he had been ap- 
pointed. | ne 

Q. Did you know anything about the Smith Bridge Company 
claim for bridges on the line of the road before the contract of De- 
cemnber 26th ? 

A. I think their attorney was in to see me one day and stated 
that he had a claim of that kind and I referred him to Mr. Porter: 
I had no particular conversation with him. 

Q. Did you know anything about the claim of the Bessemer Steel 
Company ” 

A. I did not. 
o2—1280 
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Q. All that matter, as I understand, you left to Mr. Porter to at- 
tend to? 
A. Yes, sir. 


96-4 Cross-examination by Mr. PIERCE: 


Q. Mr. Nickerson, so far as the purchase of the bonds and the 
stock of thisrailroad company —, your attention was first called to it 
in the month of June, 1884, on your return from Europe? 

A. Yes, sir. 

Q. Where you had gone in the month of November previous ? 

A. Yes, sir. 

Q. Now, you say that Mr. Porter and the bank had been writing 
to you and giving you the status of the bonds and stock which was 
pledged to Drexel, Morgan & Co. ? 

A. Yes, sir. 

Q. You say that the First National Bank had a second lien—that 
is, a lien behind Drexel, Morgan « Co. ? 

A. Yes, sir. 

Q. For how much? 

A. For about $300,000. 

Q. What was that for? 

A. For money loaned. 

Q. To whom? 

A. To Mr. Henry Crawford. 

Q. What sort of a pledge or lien had he given—a written lien ? 

A. A written order, my recollection is, on Drexel, Morgan & 
Co., when they had been paid the amount of their lien, to turn the 
securities over to the First National Bank. 

(). In other words, it was a regular lien, subject to the lien of 
Drexel, Morgan & Co.? 

A. Subject to the lien of Drexel, Morgan & Co. 

Q. In writing? 

A. In writing; yes, sir. 

(J. State whether that debt was justly due from Mr. Crawford to 
the company. 

A. It was due at that time. 
WD (). Now I will ask vou to state whether on the 25th of June, 
when you and Mr. Porter entered into this agreement with 
Drexel, Morgan & Co., if you knew anything at that time about the 
debts or the condition of the road. 

A. Nothing in detail; no; it would be very general. 

Q. And that contract had reference alone to the purchase of the 
bonds and stock of the company ? 

A. Yes, sir. 

Q. From your statement the First National Bank hiad a lien on 
these bonds for $300,000 ? 

A. About that. 

(y. That was June 25th, 1884; what did you understand at that 
time the lien of Drexel, Morgan & Co. was? 

A. I think the principal was $350,000, with interest and expenses. 
Q. Making about $400,000? 
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A. Making about $400,000. 

Q. That made a lien on these first-mortgage bonds of $1,200,000 
about $700,000 ? 

A. Yes, sir. 

Q. You stated that Morgan, Drexel & Co. had already advertised 
to sell those bonds and stoc« ? 

A. Yes, sir. 

Q. Under their pledge ? 

A. Yes, sir. 

Q. And it had been postponed—the sale had been postponed once? 

A. I think it had once—yes—before I returned. 

Q. Do you know at whose request or under whose effort that was 
done? 

A. I should assume by—— 


Col. Cooper: Don’t assume anything. 
Mr. Pierce: If you don’t know. 


A. I don’t know; it was before I returned. 
q. At any rate you understuod they had already been adver- 
tised ? 
966 A. Yes, sir. 

Q. You got word from your bank and from Mr. Porter of 
this fact that it was necessary for the First National Bank to take 
some steps to protect themselves and their lien on this road ? 

A. Yes, sir. 

@. So that on the 25th of June, 1884, you and Mr. Porter made 
the contract which has already been given in evidence? 

A. Yes, sir. 

Q. Now I will ask you if up to the time of making that contract 
you had ever seen the record of this Chicago and Great Southern 
Railway Company ? 

A. I had not. ! 

Q. I will ask you if up to that time vou had seen Mr. Crawford's 
construction contract with the railroad company ” 

A. Up to the 25th of June? 

Q. The 25th of June, 1884; ves. 

A. I think that I had. 

Q. Had you had any talk with any of the creditors of the company 
up to that time—that is, any of the general creditors? 

A. I had not. 

Q. Did you know anything about the amount of the outstanding 
indebtedness of the company or who had it or anvthing about it? 

A. I did not. 

Q. Or what they were for? 

A. I did not. : 

Q. Now at the time you made this contract, you and Mr. Porter, 
with Drexel, Morgan & Co., for the purchase of these bonds and 
stock, I will ask you if that was a transaction made in good faith on 
your part? 

A. It certainly was. 
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967 Q. And if at that time vou had ever heard of any taint of 
any sort or description attaching either to the bonds or stock 


of the company? =~ 


Col. Cooper: What do you mean by “taint?” If the witness un- 
derstands it, all right. 

The Witness: I think I understand it. I had not. I supposed 
that the bonds were good and valid. 

Mr. Pierce: I will ask you if up to that time you had any reason 
of any character or description for thinking to the contrary ? 


A. I had not; no. 

Q. You say on the 25th of August, or two months after the exe- 
cution of that contract, under one of the terms of the contract, if 
Mr. Crawford failed to pay the amount that was due Drexel, Mor- 
gan & Co. at the end of sixty davs from the execution of that con- 
tract, which would bring it on the 25th of August, 1884, that you 
and Mr. Porter would purchase the bonds. You stated, I think, a 
little while ago you received notice from Drexel, Morgan & Co. that 
they had sold you the bonds under that contract ? 

A. Yes, sir. 

Q. When was it you received that notice ? 

A. It was ina very few days after the expiration of the time. 

Q. After the expiration of the sixty days mentioned there in which 
Mr. Crawford was to pay the indebtedness? 

A. Yes, sir. : 

Q. Then on the 25th of August the bonds and stock became the 
property of yourself and Mr. Porter ? 


968 Objected to by solicitor for defendants. 


A. Yes, sir. 

Q. They became your property ? 

A. Yes, sir. 

Q. But under the terms of the contract you spoke about having 
an option; you mean by that you had the privilege of buying? 

A. Simply for the payment of the money. 

Q. You had the privilege of paying any time up to the 15th of 
January, 1885? 

A. They took mine and Mr. Porter’s — to pay the money 
on or before the 15th of January. 

Q. 1885? 

A. 1885. We could have paid it on the 25th of August, or could 
take the additional time if we required it. 

Q. As a matter of fact you took the additional time and the money 
was paid ? 

A. Substantially, ves. 

Q. I will ask you if, in the month of August, at the time of the 
expiration of these sixty days, and at the time you got vour notice 
from Drexel, Morgan & Co., that they had sold you these bonds 
and stock, if up to that time you had any knowledge of any in- 
firmity or any taint existing on these bonds or stock ? 

A. I certainly had not. 
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Q. I will ask you if at that time you had any knowledge or in- 
formation or reason to believe there was any lien on the railroad 
property ahead of the bonds? 

A. Except to a very limited amount. - 

Q. And what was that for; right of way or something ? 

A. Mr. Crawford admitted to me that there might be a few liens 

and claims ahead of the bonds for right of way, I think. 
969 Q. With that exception—that is, with the exception of any- 
thing of that kind—vou know of no liens or anything ahead 
of the mortgage on this property ? 

A. No, sir. | 

Q. In the month of January, 1885, Mr. Porter caine to you with 
the letter which has been introduced in evidence, a copy of it (Ex- 
hibit M). He came to you with this letter, did he ? 

A. Yes, sir. 

Q. And you endorsed on the letter sent to Drexel, Morgan & Co. 
this clause: “I concur in the above letter, and authorize the deliv- 
ery to Mr. Porter of the securities referred to. Samuel M. Nickerson.” 
In that letter Mr. Porter states in parentheses here that Mr. Nicker- 
son’s interest in it—that is, in the bonds and stock—‘“has been pur- 
chased by me ”—that is, Porter; that was true, was it, at that time ? 

A. Yes, sir. "3 

Q. So Mr. Porter transmitted the money to pay for these bonds 
and stock ? ; 

A. He did. 

Q. And they were sent to him ” 

A. Yes, sir. 

Q. I will ask you to state now, Mr. Nickerson, what creditor or 
creditors of the company, if any, had come to you, and that you 
knew at the time this contract was made, and the money was paid 
by Mr. Porter for these bonds ? 

_ A. Do you mean in January ? 

Q. Yes. 

A. I think the attorney of the Smith Bridge Company had been 
to me. 

Q. You think the attorney of the Smith Bridge Company came 
to you ? 

A. Yes, sir. 

970 Q. What did he claim, Mr.: Nickerson ? 

A. He claimed that there was an amount due on the bridge 
which their company had furnished to the road, and claimed that 
it was a lien ahead of the bonds. I told him that was a matter I 
was not competent to decide. 

Q. In making that claim did he make any claim that the bonds 
were fraudulent or void ? | 

A. No, sir; none whatever. 

Q. Or that the mortgage was invalid ” 

A. None whatever. 

Q. He simply claimed that they had constructed a bridge across 
the Wabash, was it, and that he had a lien which was ahead of the 


mortgage ” 


HENRY H. PORTER Vs. 


A. Yes, sir. 

(2. I will ask you whether there were any other creditors you saw ? 

A. There may have been some others; if they did they merely 
stated their business, and I referred them to Mr. Porter. 

(. Did any of these creditors, or anybody coming to you, ever 
claim that the mortgage was invalid or that the bonds were illegal ? 

A. They did not. 

Q. Or did anvbody ever claim to you that the contract was fraud- 
ulent—that is, the construction contract of Mr. Crawford under 
which he built the road? 

A. Not to me; no, sir. 

Q. I will ask vou if vou ever heard any claim made against the 
validity of the bonds until long after you had bought the bonds and 
paid for them, or they had been paid for, in the month of January. 
1835 ? 

A. I did not; no sir. 

Q. You never heard anything of the kind ” 

A. No, sir. 

Q. Do you remember, Mr. Nickerson, what became of that 
971 lien that the bank had, that written lien Mr. Crawtord gave 
which was next to the Drexel, Morgan & Co. claim ? 

A.J think it was surrendered to Mr. Crawford when this new 
deal was made. * 

(). When was that, in Decemnber, 15584 ” 

A. Yes, sir: about the date of the syndicate contract. 

(QQ. What did Mr. Crawford give you in place of it? 

A. He assigned to the bank all the interest which would be com- 
Ing to him under the syndicate contract. 

Q. Was that assignment in writing ? 

A. Yes, Sir. 

(). Where is it? 

A. On the back. 

(. You can produce that, too, can you? 

A. Yes, sir. 

Q. [will ask vou if Mr. Crawford still owes all this money you 
have been talking about ? 

A. He does. I have a note for the amount with his assignment 

of iis interest in the svndicate contract as collateral. 
Q. | will ask vou whether that is an indebtedness contracted in 


4 


good faith * 

A. It was. : 

(J. Have vou actually let him have the money ” 

A. Hle received every doilar which his note calls for. 

Q. And that is about how much, do vou say ? 

A. About three hundred thousand dollars. 

Q. And he has assigned his interest in what is called the syndi- 
cate contract here to secure the payment of that indebtedness due 
to the bank ” 


A. Yes, sir. | 
(. I will ask you if the assignment was not made at the time, 
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and if it was not done at the same time this syndicate con- 
972 tract was entered into? 
A. On the same day. 

Q. It was all done on the same day ? 

. My impression is the date of the assignment is the same date 
as the syndicate contract. 

Q. Asa matter of fact, it was all done on the same day and at the 
same time? 

A. Yes, sir. 

Q. I will ask you to send that in. 

A. You will have to apply to Mr. Gage; I am going away this 
afternoon, and any papers which he has he has charge of them for 
the bank. 

Col. Cooper: Have you had any corresponderce with Drexel, 
Morgan & Co., or with any other person, in reference to the pur- 
chase of these securities ? 

A. We necessariiy had more or less correspondence before the 
contract was made with Drexel, Morgan & Co. 

QQ. Have you copies of those letters ” 

A. I have not any of them. 

Q. Who has them? 

A. I presume Mr. Porter has-them ; I turned over to Mr. Porter, 
when this syndicate agreement was signed, all the papers, corre- 
spondence, and everything which [ had. 

Mr. Pierce: [ will ask you if Mr. Crawford did not put in some 
additional securities in what is called this last deal, under the last 
agreement which has been read, if he did not put in some addi- 
tional property beside a mortgage—-the Union Coal Company ” 

A. He did. 

(. Agreed to a number of other things, to have this censtruction 

contract canceled ? 
V3 A. Mr. Porter named the price which he would pay for 
the road, which he said was %750.000, but with that he 
coupled that Mr. Crawford should convey to him or to the syndicate 
the coal property. 

Q. That is, the Union Coal Company’s property ? 

A. The coal lease, and evervthing connected with the coal busi- 
ness, and with the railway, as additional, which was not covered by 
the bonds—the bonds which we bought from Drexel, Morgan & Co 

QQ. And he surrendered his right to the income bonds of the rail- 
road”? 

A. Mr. Crawford agreed, and, as [ understand, has assigned all of 
his right to the income bonds, or any other bonds or stock which 
might be coming to him, ane agreed to cancel his construction con- 
tract with the road, which [ understand has been done. 

(J. So that the object in this last agreement was to take in all that 
stuff? 

A. Take in everything. 

(). And the other things which are enumerated in there, whien [ 
have not called your attention especially to? 

A. Yes, sir. 
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old — and the other was from new; I may be mistaken 
in that. 

Q. When did you begin to loan him money on account of the 
Chicago and Great Southern—when did the bank ? 

A. We did not loan him on account of the Chicago and Great 
Southern; we loaned him money on collateral security. 

Q. What collateral security ? 

A. He had up at onetime a large amount of stock of the Louisville, 
New Albany and Chicago railroad. 

Q. What else did you have—what security did the bank have on 
the 26th of December, 1884, for the $300,000 which Mr. Crawford 
owed to the bank before any change was made ? 

A. We had, first, our second lien, subject to Drexel, Morgan & 

Company’s claim, on this $1,200,000 of bonds and stock, or 
976 the securities which were in their hands. 
Q. What else did you have? 

A. We had some other securities. 

Q. What were they ? | 

A. I could not tell you definitely what they were; there were 
some stocks. . 

Q. How much in amount? 

A. I could not tell you without referring to the books or papers. 

Q. Can’t you tell generally? 

A. Well, I should say perhaps there was 4,000 shares of Louis- 
ville, New Albany and Chicago stock at that time. 

Q. Par value $400,000? 

A. The market value at that time was about 15 or 16. 

Q. The par value was $400,000—a hundred dollars a share? 

A. Yes. 

Q. What else did you have beside the 4,000 shares of Louisville, 
New Albany and Chicago stock as collateral security for $300,000 ? 

A. I don’t remember now. | 

Q. Who would know about that ? 

A. Well, it would be a matter of recollection, if Mr. Gage remem- 
bers about it, because when we turn over securities we have no 
further record of them; the collateral note specifies the securities. 

Q. You say about half of this $300,000, vour recollection is, you 
loaned to Mr. Crawford to go into the Chicago and Great Southern 
railroad ? 

A. I assume that it went into the Chicago and Great Southern 
railroad for the reason that he was building the road at that time. 

Q. What securities did he put into your hands at that time 
977 ~=for the money? 
A. He fied this security of the Louisville, New Albany 


and Chicago and his other securities, whatever they may have 
been. 

Q. When did he put into your hands the security of the second 
lien on these bonds and stock of the Great Southern ? 

A. I cannot state the date, for I think it was while I was 


away. 
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old oe and the other was from new; I may be mistaken 
in that. 

Q. When did you begin to loan him money on account of the 
Chicago and Great Southern—when did the bank ? 

A. We did not loan him on account of the Chicago and Great 
Southern; we loaned him money on collateral security. 

Q. What collateral security ? 

A. He had up at one time a large amount of stock of the Louisville, 
New Albany and Chicago railroad. 

Q. What else did you have—what security did the bank have on 
the 26th of December, 1884, for the $300,000 which Mr. Crawford 
owed to the bank before any change was made ? 

A. We had, first, our second lien, subject to Drexel, Morgan & 

Company’s claim, on this $1,200,000 of bonds and stock, or 
976 _ the securities which were in their hands. 

Q. What else did you have? 

A. We had some other securities. 

Q. What were they? 

A. I could not tell you definitely what they were; there were 
some stocks. | 

Q. How much in amount? 

A. I could not tell you without referring to the books or papers. 

Q. Can’t vou tell generally? 

A. Well, I should say perhaps there was 4,000 shares of Louis- 
ville, New Albany and Chicago stock at that time. 

Q. Par value $400,000? 

A. The market value at that time was about 15 or 16. 

Q. The par value was $400,000—a hundred dollars a share? 

A. Yes. 

Q. What else did you have beside the 4,000 shares of Louisville, 
New Albany and Chicago stock as collateral security for $300,000 ? 

A. I don’t remember now. 

Q. Who would know about that ? 

A. Well, it would be a matter of recollection, if Mr. Gage remem- 
bers about it, because when we turn over securities we have no 
further record of them; the collateral note specifies the securities. 

Q. You say about half of this $300,000, vour recollection is, you 
loaned to Mr. Crawford to go into the Chicago and Great Southern 
railroad ? 

A. I assume that it went into the Chicago and Great Southern 
railroad for the reason that he was building the road at that time. 

Q. What securities did he put into your hands at that time 
977 for the money? 

A. He had this security of the Louisville, New Albany 
and Chicago and his other securities, whatever they may have 
been. 

Q. When did he put into your hands the security of the second 
lien on these bonds and stock of the Great Southern ? 

A. I cannot state the date, for I think it was while I was 
away. 
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978 Q. Now, do you know what was done in your bank, with 

reference to looking into-the affairs of the Chicago & Great 
Southern Railway Company, when you took that second lien on those 
bonds and stock ? 

A. I think we went generally upon the assumption that Drexel, 
Morgan «& Co. had investigated the security, and that it was satis- 
factory to them. and if it was satisfactory to them for a first lien it 
would be to us for a second. 

Q. They took it for three hundred and fifty thousand dollars, a 
first lien ? 

A. Yes, sir. 

(. You had, you say, three hundred thousand dollars against 
Crawtford in addition to that ? 

A. Yes, sir. 

(J. In addition to the Drexel, Morgan & Co. lien? Is that the 
way vou do business at your bank; is that the reason why you as- 
sume that? I want to know if why you assume—that is, because 
that is the way you do business in your bank ? | 


Solicitor for complainant objected to solicitor for defendants asking 
the question generally as to how the witness does business in his 
bank; if he wants to know how he did business in this case it 1s all 
right. 


A. I think I can answer that, Mr. Cooper, satisfactory to all par- 
ties; that our bank and every bank which deals in bonds and se- 
scurities buys the bonds—say of the Chicago and Northwestern 
railroad or the Milwaukee & St. Paul railroad, or any other railroad 
that is in good credit and standing—assuming that the bonds are 
legal. , 
(). Now, suppose you are not buying the bonds of a rail- 
979 road that is in good standing and all right, which we all un- 

derstand, but are buying the bonds of a new road, which 
have no market value; how do you do then? 

A. We were not buying them. 

(. You were taking a lien on them ? 

A. We were taking a second lien upon them and were willing to 
assuine that Drexel, Morgan & Co. in making their loan had in- 
vestigated the question and that the bonds were legal. 

Q. When the company took the assignment of Crawtord’s interest 
in this contract, of December 26th, 1854, what did the bank give up 
to Mr. Crawford at that time in place of it? 

A. It gave up the securities that we then held. 

Q. Do vou know how much the market value of them was in a 
general way ” 

A. I could not without knowing what the market price of Louis- 
ville, New Albany & Chicago was at that time, and Ido not remem- 
ber now. 

(). There was something else besides Louisville, New Albany « 
Chicago ? 

A. Nothing of any importance. 
Q. There was not anything of any importance ” 
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A. No; nothing of any importance. 
Q. You gave yours up to Mr. Crawford ? 
A. Yes, sir. 


Q. Wasn't that a part of a new deal between vou, Mr. Porter, 


and Mr. Crawford, which culminated in the syndicate contract ? 
A. Our understanding with Mr. Crawford was that when he as- 
signed all of his interest in the syndicate contract to the bank as 
collateral that weshould and did give up the other securities, 
980 which we then held. 


Q. What are Mr. Porter’s relations to the First National 
Bank ? 


A. He is a director. 

Q. And a large stockholder ? 

A. Yes, sir. 

Q. What are vour relations? 

A. I am president and a stockholder to a moderate extent. 

(). A stockholder to only a moderate extent, do you say ? 

A. I have seventy-five hundred shares. 

q. A hundred dollars a share ? 

A. Yes, sir. 

(2. How many shares are there in the bank, all told ” 

A. 30 thousand. 

. You say that this statemenf in the letter. in parenthesis, in 
substance, that your interest in that contract had been purchased by 
Porter—on vour cross-examination you say that is true; on vour 
direct examination vou said that what was meant by that was that 
it had reference to this svndicate contract of December 26th ” 

A. Well, as I was a party to the contract with Drexel, Morgan «& 
Co., the joint contract between myself and Mr. Porter and Drexel, 
Morgan & Co., of course, would not deliver those securities to Mr. 
Porter or to me without the consent of the other, and that ts indi- 
cated in the letter. 

Q. You had not really in fact made any sale of your interest in 
that contract to Mr. Porter, had you ? 

A. [ assigned it to him, and took my interest in the syndicate. 

@. You had simply turned it over to the syndicate, haven't 
9Sl you; isn't that so” 
A. Mr. Porter is a part of the svndicate. 

(J. Certainly, and all there was about that assignment of your in- 
terest to Mr. Porter was simply that tlre syndicate had agreed to buy 
the whole of it? 

A. Yes, sir. 

(. And Mr. Porter was a member of the syndicate, isn't thet so? 

A. Yes; still, in explanation, | would say, of course, as I have 
stated before, that Drexel, Morgan & Co. would not deliver those 
securities to either one of us without the consent of the other. 

Q. As faras Drexel, Morgan & Co. were concerned, that was trne— 
that is to say, you consented that Mr. Porter might have the handling 

of this matter ® 
A. Yes, sir. 
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Q. And as between you and Mr. Porter and the syndicate, the 
syndicate were the owners of the bonds and stock, and are to-day? 

A. Yes, sir. : 

Q. Do you remember whether Drexel, Morgan & Co. wrote to you 
to know what you were going to do about paying for these bonds 
and stock after the 20th of August had come and gone? . 

A. They notified us that they had sold the bonds and stock to us 
under our contract with them for the purchase. Of course, they 
made no claim for the money until the time had expired, as we had 
an option of paying on or before the 15th of January. 

Q. Now, the members of the syndicate, outside of you and Mr. 
Porter, understood they were making a purchase from Crawford, 

didn’t they ; wasn’t that talked ? 
982 A. They understood what the contract indicates there. 

Q. Was that contract true? Was that statement in the 
syndicate contract true—that you were buying these bonds and stock 
of Henry Crawford—or false ? 

A. We were buying them of Henry Crawford, first having ob- 
tained title to them through Drexel, Morgan & Co. 

. But the syndicate agreement don’t say that. Now, I want to 
know whether you made this purchase from Henry Crawford, as the 
contract recites here, or whether vou did not? 

A. We first bought the stock and bonds from Drexel, Morgan & 
Co.; that you are familiar with ; we then made an additional agree- 
ment with Mr. Crawford, by which he was to put in additional 
property not covered by the mortgage, and Mr. Crawford agreed to 
give a certain amount in a certain way, as indicated in the contract. 

Q. This contract recites “ that Crawford agrees to sell,and hereby 
sells, to the syndicate twelve hundred of the first-mortgage bonds of 
the Chicago & Great Southern Railway Company owned by him ;” 
is that true or not—was it true on the 26th of December ? 


Which question was objected to by solicitor for complainant on the 
ground that the contracts themselves settle that question, and that 
it is a conclusion of law. 


A. Mr. Crawford also agreed to sell additional property and other 
property for the amount which we agreed to pay him—seven hun- 
dred and fifty thousand dollars, including the bonds and _ stock 

which we had already bought froin Drexel, Morgan & Co. 
983 Q. Is that the only answer you have to make to that ques- 
tion ? 

A. I think that is a correct answer. 

Q. Is that the only answer you wish to make to it ? 

A. I don’t know that I can make any other. 
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Recross-examination by Mr. Pierce: 


Q. Whatever rights you had to these bonds and stock exist under 
the Drexel, Morgan & Co. contract of June 25th, 1884, and the con- 
tract the Colonel has just shown you of December 26th, 1884 ? 

A. Yes. 
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Q. At the time Mr. Crawford gave you the second lien on these 
bonds, you say you surrendered some of the securities that you had? 

A. Not at the time he gave us the lien, no; but when he made 
the assignment of his interest in the syndicate contract. 

Q. Then you surrendered some other securities ? 

A. Then we surrendered some other securities. 

Q. About what proportion did those securities bear to the amount 
that he owed you; you say he owed you about three hundred thou- 
sand dollars; do you remember and can you say ina general way 
about what the securities were worth that he had pledged at that 
time? 

A. I can only approximate the amount. I should say a hundred 
and fifty pound dollars, perhaps, because the stock of the Louis- 

ville, New Albany & Chicago has been all the way from one 
984 hundred and fifteen to fifteen ; it fluctuates widely. 
Q. Don’t you remember that at [that] time the market 
value was only about fifteen ? 

A. That is my recollection. 

Q. There were four thousand shares, were there ? 

A. About four thousand—between four and five. 

Q. That was the main security you had? 

A. That was the main security; the other was of no special im- 

rtance. ty 

Q. That would be sixty thousand dollars, wouldn't it? 

A. Yes, sir. 

Q. I will ask you if before that time, while you were furnishing 
the money to Mr. Crawford in the construction of the air line, vou 
may state what security you have to secure you in the advances you 
were making at that time? 

A. The bonds and stock of the air line road. 

Q. Of the Chicago & Indianapolis Air Line road ? 

A. Yes. 

Q. How many of them ? 

A. Ohy the amount varied at different times. 

Q. From time to time you released Mr. Crawford part of that se- 
curity ? 

A. Yes: as the debts were paid. 

Q. And didn’t you release him outside of that, too? Don't vou 
remember at one time of surrendering four hundred thousand dol- 
lars of security on the air line stock? - Do you remember leasing it 
to Mr. Crawford personally, foar hundred thousand dollars of the 
stock of the € ‘hicago & Indianapolis Air Line or the Louisville, New 
Albany & Chicago? 

A. The Louisville, New Albany & Chicago. There was at 

985 one time, I know, a division of the stock made. Mr. Shuin- 

way, [ think was interested in it,and he was a sort of trustee 

in the matter and under his directions and instructions, we reserv- 

ing a sufficient amount as security for the balance due us, we did 

release, which we had been holding, a large amount; I could not 
sav the amount now, but a large amount. 

Q In the neighborhood of four hundred thousand dollars” 
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A. Yes, I should presume it was; we held at one time all the 
stock as far as it was issued ; it was delivered to us as collateral se- 
curity and then released as the payments were made. 

Q. Don’t you know that Mr. Crawford sold that stock and put the 
money derived from the sale of it into the Chicago & Great South- 
ern? 

A. I know it from his statement, yes. : 

Q. He was doing business through your bank at that time, was 
ne? 

A. Yes, sir. 


Redirect examination by Col. Cooper: : 


Q. You don’t know it otherwise than from Crawford’s statement ? 

A. I presume I may have had at that time knowledge which I 
have forgotten now. 

Q. Do you now remember of having that information from any- 
body else ? 

A. Well, I should know it naturally in the tranactions with the 
bank, in the payment of his checks, and so forth, at that time. 

Q. But you say that prior to the 25th of June you never, 

986 except in the matter of having seen the construction contract 

prior to that time, you never looked into the affairs of the 
Chicago & Great Southern Railway Company at all, in any way ? 

A. Any more than I might in the way of conversation or some 
general way. 

Q. Isn’t this true, Mr. Nickerson, that you had been pressing Mr. 
Crawford [for] payment of this indebtedness ? 

A. Undoubtedly. 

Q. And didn’t you on your return from Europe, which you say 
was in June, 1884, hadn’t you been inquiring of him into the con- 
dition and affairs of this Chicago & Great Southern railway with 
reference to the interests that the bank had? 

A. I cannot say that, because I had been away over seven months 
previous to that. . 

Q. Didn’t Mr. Gage tell you as to what he had done? 

A. Yes. 

@. That he had done—— : 

A. That he had required that the securities which we were hold- 
ing of Mr. Crawford’s—they had depreciated in value and he had re- 
quired additional security, which we gave him in the form of a sec- 
ond lien on his bonds and stock. 

Q. Do you remember about the time that thing was done ? 

A. It was while I was away; I learned of it after I returned. 

(. You don’t know when that was done; vou say that was taken 
7 by Mr. Crawford; you gave that up to Mr. Crawford—the bank 
did ? 

A. Gave what up? 

(). That order to Drexel, Morgan & Co.? 

A. Yes; when this settlement was made. 
987 Q. You have none of the papers relating to the Chicago & 
Great Southern matter? 
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A. No, sir. 

Q. Mr. Porter is the custodian of all of them ? 

A. Yes, sir. 

Q. This contract provides, as I read it to you, that it should super- 
sede and be in all respects a substitute for any and all agreements 
in any wise inconsistent with it. As I understand from you, there 
has been no contract made since then between the syndicate and Mr. 
Crawford, or any members of thesyndicate and Mr. Crawford, to your 
knowledge, or the bank and Mr. Crawford or Drexel, Morgan & Co., 
or any of them ? ! 

A. Since the 26th of December ? 

Q. Yes. 

A. No, sir. 

Mr. Pregce: You have said you thought you had seen the con- 
struction contract of Henry Crawford before the month of June, 
1884 ? : 

A. Not before the month of June; before the 25th of June; before 
the contract was made with Drexel, Morgan «& Co. | 

Q. You say you think you saw it? 

.A. I think so; yes; it may have been after that. 

Q. I wish you would think about that a little. 

A. Or it may have been just previous to the contract of the 26th 
of December. ate 

Q. You are not able to speak with any certainty as to when it was 
you saw that? 
A. No, sir; I am not. 
Q. Do you recollect the circumstances under which you saw it? 
A. No; I do not. 
Q. Or the place? 
988 A. If I saw it I merely glanéed over it and handed it. 
Q. Now, Mr. Nickerson, your whole deal in this transaction 
has been done in good faith to protect the interests of the bank ? 
A. It certainly has. 


— 


The signature of the witness to the above deposition was waived 
by agreement of counsel. 


Henry MEIsELBAR, being recalled, made the following statement: 


On reading over my deposition as reported I find there the word 
“not” is left out on the tenth line from the bottom of page 153 be- 
fore the words “an officer.” It should read as follows: That “inas- 
much as. I was not an officer of the company, or I should have 
known it positively.” 

Recess to two o'clock p. in. 


989 Parties reasseinbled at two o'clock p. m. 
Present: ‘Same as before. 


Louis DaNnzIGER, a witness called on behalf the defendants, bein 
first duly sworn, was examined in chief by Col. Cooprr, and testified 
as follows: 


Q. What is your name, residertce, and occupation? 


, 
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A. My name is Louis Danziger; I reside in Chicago, Illinois, and 
am an attorney-at-law. 3 

Q. Did you ever have a claim of H. B. Scutt & Co., a corporation, 
limited, against the Chicago & Great Southern Railway Company 
placed in your hands? | 

A. I did. 3 - 

Q. Do you know what that claim was for? 

A. The claim, as I remember, was tor barbed wire. 

Q. For what purpose? 

A. Barbed wire sold to the Chicago & Great Southern Railway 
Company. 

Q. For what—what kind of barbed wire was it—for fencing? 
| A. I believe it was, and some staples, though I might say that at 
a. the time the claim was placed in my hands I was a clerk for George 
| W. Smith, attorney-at-law, and it was placed in my hands for the 
purpose of seeing Mr. Crawford and having it collected. 

Q. About what time was that ? 

A. It was in the month of March, 1884. 

Q. Did you have a statement of the account? 
990 A. I had a statement of account and the bill attached to 
that declaration is the same statement. On the 10th of 

March, 1884, I called at the office of the Chicago & Great Southern 
Railway Company, in Montauk Block, and I saw Mr. Crawford and 
stated to him that I represented Gen. Smith, who had this claim 
sent to him for collection, and that I came there to see about its 


4 collection. I believe I handed the bill to Mr. Crawford ; anyway I ' 
hie had it in my hand. Mr. Crawford said the bill was all right, and ; 
Beets he said they were not then in a condition to pay it, but they were “ 


making negotiations of some kind, perhaps with reference to a loan 
or sale of bonds—I do not recall now which—and if I came in in the 
early part of the coming week that they would be in a position to 
pay it. 

(). Did vou see Mr. Crawford afterwards? 

A. I think I called there a few days after that, but Mr. Crawford 
was not then ready, and on the 14th of March I brought suit. 

Q. Where? 

A. In the superior court of Cook county. 

Q. Did you get judgment? 

A. I got a judgment by default. 

Q. Is this the statement of account that you had? (Handing 
paper to witness. } 
A. That is the identical statement that I had at that time. 
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Solicitor for defendants offered the statement in evidence as fol- 
lows: 
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PiTrsBuRGH, Pa., October 5, 1883. 


The Chicago & Great Southern Railway Co., care C.S. hdamennes gen. 
agent, Goodland, Ind. 


991 Bought of H. B. Scutt & Co., limited— 


196 reels painted cactus -.-...----------..-- 22,248 5 117 40 

3 kegs plain staples .-....-.-----_------- 300 43 13 50 

? 22,048 1,125 90 
Less f’r’t to Goodland @ 18c. ..---.--------- 40 59 


$1,085 31 
C., St. L. & P., marked wc” 


Q. Did I understand you to say Mr. Crawford said the account 
was all right? 

A. He said the account was all right. 

Q. Did vou know what connection Mr. Crawford had with the 
Chicago & Great Southern Railway Company ? 

A. I understood at the time I went to him that he was president 
of the road. 


Cross-examination by Mr. G@arRDNER: 


' Q. When did you go to him” 
. A. On the 10th of March, 1884. 
Q. Did Mr. Crawford tell you he was president of the road ? 
4 A. He did not. 


Mr. Pierce: You say when you went to see him on the 10th of 
March he told you they had some sort of a negotiation pending ? 
A. Yes, sir. 
q. A sale of bonds or something? 
A. [ think he said a sale of securities. 
Q. A sale of securities of the road ? 
992 A. As I understood from him. 
Q. And that if that sale was consummated you wonld come 3 
in in about a week and he would be in a condition to pay ? a 
A. He told me they would probably be ready in i enh a week. d 
He told me to come in in the early part of the coming week. 
Q. You came in in about a week and he was not ready to pay it? 
A. I think the General was getting’a little anxious, and I may 
have gone in there a little before that. 
a You went on and took judgment? 
A Then I went on and took judgment. 
i Col. Cooper: Did vou take judgment for the amount of that bill? 
| A. Yes, sir. : 
Mr. Prerce: That was for barbed wire for fencing purposes, was ‘ 
it? 
A. That is what I understood. 
Q. Entirely ? | 
A. As stated in the bill: that is all I know. 
o4—1 280) 
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The signature of the witness to above deposition was waived by 
agreement of counsel. ' 
THEDORE 8. Dick, a witness called on behalf of the defendants, 
being first duly sworn, was examined in chief by Col. Cooper, and 
testified as follows: ees 
. What is your name and occupation ? I 
. My name is Theodore 8. Dick ; I am superintendent and sales- 
man for Fitzsimons & Connell. 
993 @. Do you live in Chicago? 


A. No, sir; [ don’t live in Chicago at the present time; I 
live at Winnetka. 
Q. What was your occupation in the year 1883 
A. The same as now, sir. 
Q@. Did you ever have any dealings with the Chicago and Great 
Southern Railway Company ? 
A. Yes, sir. 
(). I mean your firm—the firm of Fitzsimons & Connell ? 
A. Yes; I understand the question to be such ; yes. 
Q. W hat were the dealings that you had with the Chicago and 
a Great Southern ? 
A. We furnished them timber. 

(). What for? 

A. For the purposes of the read. 

(). The construction of the road ?” 

A. We supposed so: yes, sir. 

Q. Whom did you have vour dealings with on the part of the com- 
pany : 2 

A. Well, the company bad orders—had blanks upon which they 
made out their orders—and it was sent to us in that shape. 

Q. Do you know what person was acting; did vou see anybody 
while vou were furnishing material connected with the corpora- 
tion ? 

A. LTecannot say that I ever did. Mr. Connell, a member of the 
firm, had all of the business dealings with them. 

Q. Have vou got a statement of the material shipped ? 


+> ? 


A. Yes, sir. 
Q. Sold and shipped to the Chicago and Great Southern ? 
A. Yes, sir. 
Ee | (). Is this the statement (exhibiting paper) ? 


A. Yes, sir. 

(). | notice this statement bas no date at the top. 

A. I believe there has been one or two previous statements made 
out of this account, and I supposed that the previous statements were 
in the hands of the lawvers. 

(. Does this statement show the entire amount of stuif shipped ” 

A. As I understand it, ves. 

(). Does it show the credits, the amount paid ” 

A. Yes, 1 beheve it does. 

(). Is that correct ? 

A. Yes, sir. 
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Solicitor for defendants offered in evidence the statement, which 
is marked “ Exhibit N.” 


Q. Was the stuff shipped at the time the items bear date ? 

A. Yes, sir; at those dates. This (producing book) is an order- 
book of Fitzsimonsé Connell. There (indicating) is our first order 
from the Chicago and Great Southern, and these check marks in the 
margin here—that is the price per thousand, and that (indicating) 
is as it was loaded on the cars in car-load lots. 

Q. When was the first shipment made ? 

A. The first shipment was made—that don't give the date of the 
first shipment, I believe. It was shipped along in the latter part of 
April, the first shipment. 


Q. 1883” 
A. Yes, sir. 
Q. And the last shipment was made when—August 3, 1883 ” 
A. Yes. 
D5 Q. After allowing all credits, how much was due on that 


account ¢ ? 

A. $2,186.88. 
_ Q. At the time the account was made out, without counting in- 
terest ? 

A. Yes; that is the amount without interest, at the time the ac- 
count was made out. 

Q. That, vou say, is still due? 

\. Yes, sir; that is as I understand it. 


Cross-examination by Mr. Prerce : 


(). What is the total amount of the lumber furnished to the Chi- 
cago and Great Southern, as shown by that bill ? 

A. $4,178.17. 

Q. And what amount of credits ” 

A. $1,991.29. 

(). Leaving a balance due of what” 

A. $2,186.88. 

Q. That was all furnished in the year 1883” 

A. Yes, sir. 

Q. Beginning at April and running to August ” 

A. Yes, sir. 

The signature of the witness to above deposition was waived by 
agreement of counsel. 


Lyman J. GAGE, a witness called on behalf of the defendants. be- 
ing first duly sworn, was examined in chief by Col. C OOPER, and tes- 
tified us follows: 


Q. State your uame, occupation, ana residence. 
996 A. My name is Lyman J. Gage. I am vice-president of 
the First National Bank of Chicago, and live in the city of 


Chi 
Q ils lave you brought with you a contract made between Henry 
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Crawford and H. H. Porter, for himself and associates, dated the 
26th of December, 1884, relative to the Chicago and Great Southern 
Railway Company’s securities ? 

A. I have not got the contract itself. 

Q. Do you mean to say the bank has not the contract ? 

A. No; I have a copy, I think it is, of the contract. (Witness 
produces paper). It is a copy of the contract. 

Q. Have you brought the assignment of that contract ? 

A. I have; here itis. (Witness produces paper.) 

Q. This is the assignment of the Crawford contract ? 

A. Yes, sir; this is the assignment. 

Q. Who negotiated that matter with Crawford—the assignment— 
you or Mr. Nickerson ? 

A. Well, I don’t know; I guess, both of us. 

Q. What was Mr. Crawford’s indebtedness to the bank on the 26th 
day of December, 18&4? 

A. Nearly $300,000. 

@. This contract recites that he is indebted in the sum of about 
$290,000 ? 

A. It wassomething more than that; it was between that and 
$300,000, I think. 

Q. Has any part of that ever been paid ? 

A. I think not. 

Q. You would know, wouldn't you, Mr. Gage ? 

A. So far as I know, nothing has been paid; that is mv recollec- 

tion. I know he still owes us nearly $300,000. 
997 Q. Did vou give back Mr. Crawford any papers, did the 
bank, at the time this assignment was made—I mean any 
agreement of any kind—or have you since? 

A. No, sir; not that I know of. 

@. You had at the time this assignment was nade—I mean on 
the 26th of December, 1884, as this assignment recites—4,700 shares 
Louisville, New Albany, and Chicago railway stock, 37 shares 
Gulf, Colorado, and Santa Fe Railroad Company stock, $26,000 
bonds Wabash and Pacific railway, Chicago division, and two notes 
of J. N. Herrick for $11,000, secured bv trust deed? Was that all 
the security the bank had for this indebtedness at that time ? 

A. At the time they were delivered, do you mean ? 

Q. Yes. 

A. Yes, sir. 

Q. The transaction, then, was vou surrendered Mr. Crawford all 
the securities which the bank held? 

A. That is as I understand it; ves. 

Q. You surrendered securities which you held and teok an as- 
signiment of his interest in this syndicate contract ? 

A. That is it. 

(). What was the market value, or I will ask vou what was the 
value, as you would put it, of these securities at the time this as- 
sigmment was made, on the 26th of December, 1884? 

A. It is hard to tell what they would have sold for. That stock 
fluctuated from something hke a hundred dollars a share down to, 
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| I think, as low as ten dollars a share, with a merely nominal 

998 market. My impression is that about the time that this ex- 

change was made the nominal quotations of the stock were 
28 or 30 cents; but that is mere recollection; it might have been 
half that. : | 

Q. It might have been more than that. 

A. Well, I don’t think it was more than that, because mv re- 
collection is it was not more than that, and it might have been a 
great deal less. I would not speak with any certainty. 

Q. Can you say this, what vou, as a representative of the bank, 
considered these securities to be worth, as collateral to Mr. Craw- 
ford’s indebtedness at that time, in a round sum ? 

A. Well, I could not without looking them over, and perhaps 
referring to quotations, if I could find them, of the stock. It isa 
_ good while ago, and it is pretty well out of my mind. I cannot 

speak with accuracy, but my present belief would be that we could 
not have called them worth altogether over $100,000. 

Q. Mr. Nickerson, as [ recollect his testimony, said that they 
were worth about $150,000: vou would place them at about 
$100,000 ? 

Mr. Pierce: He corrected that; he put that as an outside figure. 

Col. Cooper: The bonds of the Wabash, $26,000, that is par 
value of the Wabash, Pacific & St. Louis Railway Company ? 

A. About par. 

(. They were worth about par ” 

A. Somewhere thereabouts, ves. 

©. Were the shares of the Gulf, Colorado and Santa Fé 
999 Railroad Company worth anything” 

A. Yes, thev had a value, but I cannot say how much ; 
they have never been quoted on the stock market, | believe, but 
they have been sold in three or four years at ninety cents and ata 
hundred cents. | 

Q. Were these notes of Herrick for $11,000 secured by trust deed, 
considered good at that time” 

A. They were thought to be good. 

Q. And the main question would be, then, as to what the market 
value of the Louisville, New Albany & Chicago Railway stock was ” 

A. That would cut the largest figure in estimating the value of 
the securities. 

Q. And just about what the market value of that stock was you say 
you don’t remember ” 

A. No; I connot speak with any accuracy about that. 

(). Have you any means of finding out’ 

A. I could look back on the stock jist and ascertain, [ suppese. 

(2. | wish vou would do that, and without troubiing you to come 
here again, if counsel on the other side agree to it, vou can state 
and send upa note, and it may be putin vour devesition—the 
quotations at that time, or as near that time as vou find any stock 
q votations, 

A. All right: [ will do so. 
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Q. Did the bank have Mr. Crawford’s notes for this money at 


A. Yes, sir. = 

Q. Did the bank have any guaranty of these notes ? 

A. No, sir. 

Q. Who onealgmuatie the loans to Mr. Crawford on manent of the 

bank ? 
1000 A. Well, 1 did, and Mr. Nickerson did, and we did jointly. 
Q. Had the loan been increased any from the 25th of June, 
1884, down to the 26th of December, 1884, in that interval ? 

A. I think not, unless by the addition of interest. 

Q. There had been no new loans made to him ? 

A. I think not. 

Q. When was the last loan made by the bank to Mr. Crawford ? 

A. I cannot recollect. 

Q. Do you know about when ? 

A. No; I could not-speak with any definiteness. 

Q. W hat did Mr. Crawford say to you that he wanted this money 
for as you loaned :t to him—for what purpose had you loaned it? 

A. We understood that the original money which he borrowed 
was in connection with the construction of the Chicago and Indian- 
apolis Air Line, I think, is the name of the road. 

Q. Afterwards transferred to the Louisville, New Albany and 
Chicago ? 

A. Yes, sir. 

Q. Didn’t the bank have any other paper or any other security 
except from Mr. Crawford for those loans? 

A. The bank did not have; no, sir. 

Q. Didn't Mr. Nickerson—Samuel M. Nickerson—guarantee the 
bank against loss on those loans ? 

A. He did; the old First National Bank had precedence or had 
priority over this; that expired, however—that guaranty—when 
the old national bank went out. 

Q. He had guaranteed the old loan ? 

A. He did. 

Q. Hadn't he made it good as far as the bank was con- 
1001 cerned? Wasn’t the bank made good on this loan ? 
A. Only by the securities you know all about. 

Q. Not otherwise? 

A. Not otherwise; no, sir. 

Q. Before the expiration of the charter of the First National 
Bank you had Mr. Nickerson’s guaranty—the .bank did—for Mr. 
Crawford's indebtedness ? 

There was a credit given by Mr. Nickerson by which he held 
himself obligated to the bank for loans made to Mr. Crawford to a 
certain limit: ves. 

Q. Had Mr. Crawford exceeded that limit at the time of the ex- 
piration of the charter of the First National Bank ? 

A. No; I think not. 

Q. When did the charter expire” 

A. June 1, I think it was, 1882. 
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Q. When the charter of the bank expired what became of that 
guaranty ? 

A. I suppose that expired too. 

Q. And this account expired also, didn’t it, in the same way ? 

A. No, sir. 

Q. You treated this account as a debit of Henry Crawford trans- 
ferred by the old corporation to the new? 

A. The old corporation transferred to the new the note and secu- 
rities of Henry Crawford. | 

Q. But did not transfer Mr. Nickerson’s guaranty? 

A. It did not. 

Q. Did the bank have any guaranty from any person other than 
the mere assignment of this contract as a security for this money? 

A. No, sir. : 
1002 Q. Nothing but the assignment of this contract ? 
| A. The assignment of that contract is the only security 
that the bank had for the obligations of Henry Crawford, 
which you have been talking about; yes. That is correct; that is 
the only security they had. 

Q. It is only the security they have ever had for it since the 26th 
of December, 1884? 

A. It is the only security. Yes, sir. 

Q. How much was the indebtedness of Crawford at the time the 
charter of the old bank expired; about how much ? 

A. I cannot remember; I could not tell without referring to the 
books. It might have been more at the time this assignment was 
made, or it might have been less; I could not undertake to say 
without looking at the books. 

Q. Has thepresent bank loaned Mr. Crawford any money since 
June, 1884? 

A. It may have done so, but I think not. If it has it has only 
been in moderate amounts. 

Q. What do you mean by that? 

A. Well, it is possible the indebtedness may have increased from 
five to twenty thousand; I don’t believe it has more than that; it 
may not have increased at all. 

Q. Prior to the expiration of the charter of the old bank, had 
you loaned Mr. Crawford any money to be put into the Chicago 
and Great Southern railway ? 

A. We had loaned him money which we understood he was to 
use, 

Q. For the Chicago and Great Southern? 

A. Oh, no, sir. 
10038 Q. This money, as I understand from vou, Mr. Gage, which 
the old bank had ioaned him, was for the purpose of con- 
struction of the Chicago and Indianapolis Air Line railway ? 

A. Yes, sir. 

Q. Do you know that to be true? 

A. I know that is our general understanding ; that he would use 
the money in that direction. . 

Q. You would know, would you not, whether there had been any 
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Q. What I want to know is, prior to the time of your coming to 
that conclusion what investigation you had made or had caused to 
be made on behalf of the bank into the affairs of the Chicago and 
Great Southern Railway Company with reference to the validity of 

this mortgage, the validity of the bonds, the integrity of the 
1007 organization, and the stock—all those things which would 
naturally come up when you are about to take a step such as 
you contemplated. 

A. I think we assumed that the bonds were bona fide bonds, and 
that there were good bonds. There was no reason to pursue any 
rigid investigation as to their origin and history. I don’t think we 
acted on that assumption. 

Q. Did you see Mr. Crawford’s construction contract during that 
time ? 

A. I never did that I know of; no, sir. 

(J. Did you ever see the record-book of the company ? 

A. I never did. . 

Q. Did you ever ask to see it? 

A. No, sir. 

(. Did vou ever ask to see Crawford’s construction contract ? 

A. I don’t think I ever did. , 

(). Did you know how he came by those bonds ? 

A. In a general way. 

(. What was the general way ? 

A. In pursuance of work that he had done upon the road, as I 
understood it. 

(y. You never made any inquiry into that matter ? 

A. No, sir; not very closeiv; only in a general way. 

Q. Twili ask you again what Mr. Peckham had to (c with the 
matter ? 


A. I could not for the life of me tell you what he did. 
1008 e Do you have any objection to Mr. Peckham telling him- 
self? 
A. Not the least in the world. 
q. What examination he made? 
A. No. 
Q. Mr. Peckham is the attorney of the bank, and was at that 
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Q. Did you ever cause any examination to be made of the railroad 
property prior to the return of Mr. Nickerson froin Europe. 

A. I think not; not so far as I remember. 

Q. Did vou know what investigation Drexel, Morgan & Co. had 
made into the affairs of the railway company and its property prior 
to their loaning the money ? 

A. No, sir. 

@. You never inquired ? 

A. No, sir. 

Q. Did you know who was president of the railway company or 
had vou been told” | 


‘ 


‘ 
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Mr. Pierce: At what time? 
Col. Cooper: Prior to Mr. Nickerson’s return from Europe ? 


A. I understood Mr. Crawford was president of the road. 
Q. Did you know who the directors were? 
A. No. 
Q. Did you know who was interested in the road besides Mr. Craw- 
ford ? 
A. No. 
Q. Was it or not your understanding that nobody was? 
A. I thought he had the largest interest ; perhaps the almost en- 
tire interest. 
Q. Did you or not understand that all the stock of the company 
was controlled by Mr. Crawford, owned or controlled by him ? 
1009 A. I supposed it was all except such as stood in the name 
of the directors. 
Q. You say you didn’t know who the directors were ? 
A. I don’t think I could have called their names, and I don't 
think I can now. 
Q. Did you ever hear who they were ? 


Objected to by solicitor for complainant. 


A. I could not say whether I did or not. 

Q. Prior to the 25th of June, 1884, did vou know whether or not 
Mr. William A. Starin was a director of the company? 

A. Well, I think I know that he was—that is, I think | ‘heard 
that be was; I don’t know whether he was or not. 

Q. Did you know whether Henry Crawford, Jr., was a director of 
the company ? 

A. No, sir; my impression is that I heard that he was. 

Q. Did you know D. J. Lyon was a director of the company ? 

A. No; my impression is I had not heard his name befere. 

Q. Did vou know whether Mr. George W. MceDonaid was a director 
of the companv—of Attica, Indiana? 

A. I think not. 

Q. Your understanding of the matter was that Mr. Crawford prac- 
tically owned and controlled the company, was it not? 

A. I believe he did. 

Q. That is prior to the 25th of June, 1884” 

A. Yes, sir. 

Q. This assignment recites that the party of the first part, being 
Henry Crawford, is the owner of certain first-mortgage bonds of the 

Chicago & Great Southern Railway Company, amounting in 
1010 the aggregate to $1,200,000, and is also the owner of certain 
stock of the said railway company of the par value of 

$1,200,000 ; was that true ? 

A. What true? 

Q. That statement at the time this contract was entered into as 
you understood it. 


Solicitor for complainant objected to the question on the ground 
that the contract of purchase by Porter and Nickerson of Drexel, 
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Morgan & Co. has already been introduced in evidence showing the 
eee of the bonds and mortgage from Drexel, Morgan & Co. 

y Nickerson and Porter, and for the reason that the other contract 
between Mr. Porter and Mr. Crawford, and Mr. Crawford and Mr. 
Porter and his associaies, has been put in evidence, and it is a ques- 
tion of law and not a question of fact. 


A. I don’t suppose, strictly speaking, that was the fact. 

Q. You took the assignment with that recital ? 

A. We did take it with that recital ; yes, sir. 

Q. Who drew up this agreement—who prepared it—I mean the 
assignment of December 26th ‘ 

A. I think Mr. Peckham did; he either did or Col. Spooner, of 
Wisconsin, did. 

Q. What relation did Col. Spooner have to the transaction or the 
parties to it? 

A. Col. Spooner had been attorney for Mr. Porter, and incident- 
ally had come into our office, and understood the general thing that 
that paper sets forth,and my recollection is that he drew that 


aper. 
oe Q. Did you know on the 26th of December, 1884, who the 
1011 members of this syndicate, referred to in the contract of that 
date, were? 
A. No, sir; I could not name them. 
Q. Did you know E. F. Lawrence at that time? 
A. I did. 
@. Was he one of the stockholders of the First National Bank ? 
A. Yes, sir. 
Q. Did you know Robert Law? 
A. Yes, sir. ‘ 
Q. Was he one of the stockholders of the First National Bank? 
A. No, sir. 
Q. Did you know A. J. Leith ? 
A. Yes, sir. 
Q. Was he one of the stockholders of the First National Bank at 
that time? : 
A. No, sir. 
Q. Did you know David Dows ? 
A. Yes, sir. 
Q. Was he one of the stockholders of the First National Bank at 
that time? 
A. No, sir. 
0. Did you know E. W. Winter? 
. No, sir. 
Q. Was he one of the stockholders? 
A. No, sir. 
Q. How was it with Mr. Henry Seibert? 
A. I did not know him at that time: I do know him now; he 
was not a shareholder in the bank. 
Q. How was it with Mr. J. M. Durand ” 
A. I knew him. 
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Q. Was he a stockholder in the bank at that time? 

A. He was not. 

Q. Through what institution, if you know, were the payments 
made on account of the purchase of these bonds and stock by the 
syndicate—through what banking institution in Chicago? 

A. They were not paid for through a banking institution in 
Chicago. 

Q. Well, there were drafts drawn ? 
1012 A. There were drafts drawn, which I understood were used 
for that purpose. 

Q. Was the business done in the First National Bank ? 

A. There was a large amount of drafts sold to Mr. Porter, which 
I understood he used for that purpose ; further than that there was 
no business done about it that I know of. 

Q. What is this document you have handed to me? 

A. It purports to be a receipt signed by H. H. Porter, acknowl- 
edging receipt from Samuel M. Nickerson of the sum of one hun- 
dred and fifty thousand dollars in payment of his subscription for 
the purchase of the Chicago & Great Southern railway sec urities, 
and so forth, as per subscription paper dated Chicago, January 2, 
1885. 


It is agreed that the following receipt is the receipt given by Mr. 
Porter to Mr. Nickerson for the latter's subscription io the syndicate, 
for the purchase of the Chicago & Great Southern railway stock and 
bonds: 

“Office of H. H. Porter, 3S Portland Block. 

* $150,000. “Cricaco, Ii.., January 2, 1885. 

“Received of Samuel M. Nickerson one hundred and fifty thou- 
sand dollars, being his subscription to the purchase of Chicago & 
Great Southern railroad securities, etc, as per subscription paper 


dated Chicago, January 2, 1885. 
“ (Signed) H. H. PORTER.” 


1013 Cross-examination by Mr. Pierce: 


Q. Mr. Gage, on the 25th day of Juné, 1554, about how much was 
Mr. Crawford's indebtedness to the First National Bank ? 

A. I think it was about $300,009. 

Q. I will ask vou how that indebtedness was incurred—wi as it by 
the bank loaning Mr. Crawford money ? 

A. That is the way it was incurred; ves, sir. 

Q. So that the First National Bank had a genuine bona fide claim 
against Mr. Crawford at that time for the amount you have stated 
for actual money loaned ? 

A. It did for actual money loaned. 

Q. Did you know at that time that Mr. Crawford had pledged 
twelve hundred thousand dollars of the Chicago & Great Southern 
railway bonds to Drexel, Morgan & Co., of the city of New York? 

A. Yes, sir: I knew of it, and heard about it. 

Q. I will ask vou to state whether the bank you represent had a 
second lien on those bonds and stock in June, 1884” 


~ 
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A. We had from Mr. Crawford an order, or an assignment, which 
was in effect a second lien upon the securities in the hands of 
Drexel, Morgan & Co. 

Q. For how much? 


A. I think for two hundred thousand dollars; it was an order or | 


an assignment which gave us a lien upon all the assets in there, 
and was not for a specific amount. 

Q. But to secure his indebtedness ? 

A. His indebtedness, whatever it was. 

Q. His indebtedness to the bank ? 

A. Yes, sir. 
1014 (. Do you remember what became of that assignment ? 
- A. I think it went back to Mr. Crawford when this final 
assignment was executed. 

Q. In the December following ? 

A. In December. 

Q. I asked you, Mr. Gage, if you knew at the time you took either 
of those assignments, either the one on June 25, 1884, or the one of 
December following, whether you had, any knowledge or any inti- 
mation from any source or any quarter whatever of any infirmity 
or taint upon the securities of the Chicago & Great Southern rail- 
way? 

A. We had no intimation of that kind whatever from any source. 

Q. Or any intimation that there was anything illegal either in 
execution of the mortgage or in the issuing of the bonds or stock of 
that company ? 

A. No, sir. 

Q. Do you remember Mr. Nickerson’s return from Europe in June, 
1884 ? 

A. Yes, sir. 

Q. I will ask you whether you had any information in the month 
of June, 1884, that these bonds were advertised to be sold by Drexel, 
Morgan & Co. under the pledge that Mr. Crawford had given them ? 

A. Yes, sir; I saw an advertisement to that effect in the news- 
paper. 

Q. I will ask you if you had any information from Mr. Crawford 
that that was about to be done? 

A. I don’t remember. 

Q. Do you remember his coming to you and telling you that they 
were going to sell these securities, and that he was powerless to pro- 
tect himself? 

A. I don’t remember. 

Q. I will ask you what steps the bank then took, if any, to 
1015 protect themselves on that security ? 
A. I wrote to Mr. Nickerson. 

Q. He was then in New York ? 

A. He was then in New York, or so that he would get it soon 
after his arrival, I think, of the situation, and suggested to him to 
interview Drexel, Morgan & Co. with a view of securing a_post- 
ponement of that sale, and, if necessary, to give them some obliga- 
tion of the bank or his own, anyway to secure the postponement of 


os 
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it if he could, but if he could not it was to our interest to buy the 
securities at the sale. 
Q. Did you send Mr. Blennerhasset on for the same purpose ? 
A. Yes, sir. 
Q. For ‘what purpose ? 
A. To confer with Mr. Nickerson, and aid him if it might be nec- 
essary in the negotiation. 
Q. With = Morgan « Co.? 
A. Yes, si 
Q. Did he ion any other business there besides that ? 
A. No; I don’t remember that he had; I think not. 
Q. You sent him there expressly for that purpose ? 
A. Yes, sir. 
What was the result of their interviews with Drexel, Morgan 
& Co. as reported to the bank ? 
A. It resulted in the postponement of the sale, I think, for some 
sixty days. 
Q. Do you know anything about the purchase of the bonds by 
Mr. Nickerson and Mr. Porter from Drexel, Morgan & Co. 
A. In a general way. 
Q. Do you know anything about the contract Mr. Nickerson and 
Mr. Porter entered into with Drexel, Morgan «& Co. ? 
1016 A. Yes, sir; I know about that contract. 
Q. Have you seen the contract (handing to witness paper 
marked Exhibit L)? 
A. Yes; I think I sawa copy of this contract after Mr. Nickerson 
returned from New York. 
Q. That is the original contract, is it? 
A. This is the original contract, I should think. 
Q. Did you know about the sale of the bonds in August follow- 
ing? 
A. Yes, sir; I did. 
~Q. Tell us what information you had in regard to the sale bv 
Drexel, Morgan & Co. to Porter and Nickerson. 


Col. Coorer: Anything you know personally. 


A. I only saw letters. The notice, I think,from Drexel, Morgan 
& Co. 

Q. The notice from Drexel, Morgan & Co. to whom ? 

A. To Mr. Porter and Mr. Nickerson. 

Q). To what effect ? 


Solicitor for defendants objected to the witness testifving as to 
what that notice was, as it appears from his testimony that it was in 
writing and that it can be produced. 


A. It was to the effect that they declared the bonds to be the prop- 
erty of Nickerson & Porter, under the terms of the contract, and 
they would look to them for pay according to the contract. 

Q. I will ask you if that purchase was made, if you know, on 
any understanding with Mr. Porter that the lien of the bank 
1017 should be in some way protected ? 
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A. Yes, sir; there was a quasi understanding with Mr. Porter 
that he would buy those bonds for $350,000 and the interest; he 
would not obligate himself to pay any more; but if, upon examina- 
tion of the property, he and the persons he should associate with 
him would give for the = and in recognition of the bank’s. 


second lien an additional sum, that should go as far as_ possible to 
protect the bank’s second lien. 

Q. State whether that amount was determined or undetermined ; 
whether it was determined or not. 

A. I don’t think it was determined in advance. 

Q. Or at the time of the sale? 

A. Or at the time of the sale; it was determined afterwards, I 
think. 

Q. When; about the time of the execution of that December con- 
tract ? 

A. Somewhere about the time of this December contract; a little 
anterior, a little before that. 

Q. I will ask you to state what you know about the execution of 
this contract. I mean the December contract and the assignment 
of Mr. Crawford’s interest in that contract to the First National 
Bank, about their being executed about the same time. 

A. They were, I suppose, executed simultaneously. 

Q. They were executed at the same time, were they ? 

A. I so understand it. 

Q. And it was upon the execution of that assignment by Mr. 
Crawford that the First National Bank surrendered the securities it 
held and had been holding previous to that time ? 

A. It was. 
1018 (). [ will ask you if it was not part of the agreement that 
Mr. Crawford should execute that assignment of his interest 
in the contract? 

A. It was. 

Q. I will ask you if at that time—that is, at the time of the ex- 
ecution of that contract in December and the assignment of Mr. 
Crawford's interest in it to the First National Bank—if vou had up 
to that time heard any claim made by any one that the bonds were 
illegal, fraudulent, or void? 

A. IT never had. : 

Q. Or that there was any defense of any sort to be made against 
them ” 

A. IT never beard it intimated that there was. 

(2. Did you ever hear there were any pretended claims against 
it? 

A. IT did not. 

() Orany liens on the roperty ahead of the bonds? 

A. Well, | heard that ihace might be liens. I have not heard of 
any established liens. 

Q. Had you seen anybody that claimed that he had a len ahead 
of the bonds” 

A. No, sir. 
() You had not’ 


THE PITTSBURGH BESSEMER STEEL CO., LIMITED, ET AL. 441 


A. No, sir. 

Q. When did you say you saw the construction contract of Mr. 
Crawford ? 

A. I said I thought I never had seen it. 

Q. I will ask you if you had ever heard up to the time of the ex- 
ecution of these contracts in December, 1884, anybody impeach the 
validity of that contract? 


Col. Cooper: What contract? 
Mr. Prerce: The Crawford construction contract. 


1019 A. I Never had. 

Q. Did you know anything about the circumstances of the 
execution of that contract or anvthing about it at all, how it was 
carried out by Mr. Crawford with the railroad company; did you 
know anything about that? 

A. No, sir. 

Q. I will ask you if at any time vou either personally or requested 
anybody else to go through the records—that is, up to or previous 
to the execution of these contracts in December, 1554—go through 
the records of the company ? 

A. I think not, so far as I remember; no, sir. 

(.. Did vou ever see them yourself? 

A. I never did. 

Q. I will ask you if you remember of requesting the bank’s at- 
torney, Mr. Peckham, to send to the various counties for the purpose 
of ascertaining if there were any liens on the property, any recorded 
liens? 

A. I think so: yes, sir. 

Q. Do you remember that he made a report” 

A. Yes, sir. 

Q. Isn't that what vou meant when you said a little while ago 
you gave instructions to Mr. Peckham, or instructions may have 
been given him” 

A. I presume that was involved in it, but I should not have 
thought of it; I remember he did send around to the counties to 
make these inquiries. | 

Q. So that during all the negotiations and dealings on the part of 
the bank in reference to the securities and stock of the Chicago & 
Great Southern Kailway Company vou say that the presumption all 
the time was that everything was all right. 

A. That was the presumption; ves, sir. 
1020 . And you never heard anything to the contrary ” 
A. Never; no, sir. : 

Q. I will ask vou how much of that three hundred thousand dol- 
lars, if anv, Mr. Crawford has paid to the bank ” 

A. Nota dollar. He still owes every cent of it. 

Q. I will ask vou if, at the time of the surrender of that Louis 
ville, New Albany & Chicago stock that veu held as collateral in 
1884, 1f that stock was not at that ume only of nominal value and 
practically unsalable on the market ” 
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A. There had been quite a long period that there had been no 
movement in the stock. The quotations on the stock exchange, as far 
as the newspapers then made them, were recorded as nominal; but 
I cannot remember now what the quotations were along about that 
period ; I will have to refer; I have agreed to do that. 

Q. I ‘will ask you if you know who owned the Wabash bonds 
which you held as collateral ? 

A. Yes, sir. 

Q. State who. 

A. Mr. Phillip B. Shumway. 

Q. Do you know how Mr. Crawford got them from Mr. Shum- 
way? 

A. I have heard both of them say Mr. Shumway loaned them to 
him. 

Q. To Mr. Crawford ? 

A. Yes; put them up for him. 

Q. Do you know wnat became of the bonds? 

A. They went back to Mr. Shumway. 

(). You delivered them personally to Mr. Shumway ? 

A. I did. 

(. Under whose order ? 

A. Mr. Crawtord’s. 


1021 Redirect examination by Col. CooPrer: 


«. With whom has Mr. Pierce, who has been conducting your 
cross-examination, been in consultation during the time of the cross- 
examination ? 

A. Mr. Crawford sits over pretty near to him; I don’t know how 
much they consulted together. 

Q. Haven't vou seen him constantly whispering—suggesting ques- 
tions, apparently—to Mr. Pierce? 

A. I have occasionally; ves. 

(. Hasn't that been practically the course of the cross-examina- 
tion” 

A. Well, [am not the judge of that. 

Q. What interest do you know that Mr. Crawford has in this law- 
suit; what interest has he got in it, if vou know—I mean in the 
bonds and stock of this company ? 

A. I cannot see where he has got a cent. 

Q. You cannot”? 

A. No, sir. 

(. You do not intend he shall have anytning if vou can help it 
until the bank is paid, I suppose? 

A. I don't see how he can get anything then. 

(J. You say that vou sent Mr. Peckham to see abous some liens on 
this road; what did you know about its debts—about the debts of 
the railroad company ” 

A. Very little or nothing. 

Q. Haven't vou been told prior to the 25th of June, 1884, that the 
road bad a number of debts against it? 

A. I think there was one man—I am not sure whether it was be- 
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fore or after that time—a certain bridge man, was up here ; 
1022 he came to inquire about the relations of the bank to Mr. 
Crawford and his securities, and so forth ; he claimed to have 
a debt against the road for some $20,000; I don’t know that I heard 
of any other. 
- Q. You never made any inquiry about the matter, did you? 

A. Except the liens on the road. 

Q. As I understand from you, the transaction was practically this: 
Crawford owed the bank about three hundred thousand dollars, and 
on the 26th of December Mr. Porter and Mr. Nickerson, the friends 
of the bank and who had agreed to protect it, were the owners of 
these bonds and stock, for which they had paid something less than 
four hundred thousand dollars. You had a second lien upon those 
bonds and stock, subject to Drexel, Morgan & Co.’s claim for prin- 
cipal and interest, and you, instead of buying or taking an assign- 
ment of Nickerson and Porter’s interest in the bonds or taking an 

assignment of the bonds subject to Nickerson’s and Porter’s claims, 
you took an assignment of a contract between Mr. Crawford and Mr. 
Porter and gave up these securities that you held, amounting to 
about a hundred thousand dollars. That is as I understand the 
transaction. 

A. I think that is a fair statement of it. 


The signature of the witness was waived to the above deposition 
by agreement of counsel. , 


Adjourned to Friday, November 13, 1885, at 2 o'clock p. m. 


1025 Henry H. Porter, the complainant, called as a witness on 
behalf of the defendants, having been first duly sworn, was 
examined in chief by Col. Cooper, and testified as follows 


QQ. State your name, occupation, and residence. 

A. Mv name is H. H. Porter; residence, Chicago. I[ don’t know 
that I can state any particular occupation; at present president of 
the Union Steel Company. 

4). Your business has been in connection with ratlroads, has it 
not? 

A. More or less of my business Life. 

(. How long a period has your business life covered ” 

A. Some thirty-two years here. 

Q. Your connection with railroads has been in what way? 

. Generally in almost all —— 

°. In the organization of railroads ? 

A. To some extent, yes. 

Q. The building of railroads”? 

A. To some extent. 

Q. In connection with the bonds and stock of railroad compa- 
nies—their securities ? 

‘ A. To some extent. 
J (). To a considerable extent, has it not, Mr. Porter ”’ 
A. To some extent; two or three companies 
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Q. What companies have you been connected with in regard to 
the organization and construction ? 

A. Well, more particularly with the companies that are now com- 
bined with the Chicago, St. Paul and Omaha Company. 

Q. Several companies composed that? 

A. It is now composed of what were several companies. 
1024 Q. What were they? | 

A. The West Wisconsin, North Wisconsin, Sioux City, 
Stillwater, & Beaver Falls—I don’t remember whether there were 
any more or not. There may be another unimportant company. 
You were connected with all of them ? 

. I think I was connected with all of them. 
From their inception ? 

No, sir; from their reorganization. 

And you had todo with that? 

Yes, sir. 

Were you ever connected with the Chicago and West Michigan” 
No. 

Never connected with that? 

. No. 

Q. You had no interest in that ? 

A. Never. 

Q. You were formerly with the Northwestern railroad here, were 
you not? 

A. Weli, I was with the old Galena & Chicago. I was a director 
in the Northwestern, and for a time its general manager. 

Q. Have you not had in your business life almost exclusive busi- 
ness connection—I mean where you were personally interested in 
corporations ” 

A. I don’t know that I quite understand your question. 

Q. (Question read by reporter.) 

A. I should not say almost exclusively, but to a large extent. 

Q. Do you know Henry Crawford ? 

A. Yes, sir. 

Q. When did vou first become acquainted with him? 

A. Well, I could not say; I do not remember. 

1025 Q. About how many vears ago ? 

A. Well, I don’t remember when I was first acquainted 
with him; my recollection places the date at so indefinite a time 
that I could not fix the time with any degree of certainty. 

(J. Prior to the first of January, 1884, had vou had any business 
connection with Mr. Crawford ? } 

A. My impression is that [ had not. 

Q). Prior to your connection with Mr. Crawford in the Chicago and 
Great Southern matter, did vou ever have any business relations 
with him ? | : 

A. I think none whatever. 

Q. When did you tirst meet Mr. Crawford in connection with the 
Chicago and Great Seuthern railroad enterprise? 

A. I should think it was in the winter of 1883 and ‘4. 

Q. Before or after the holidays ? 
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A. I would not be certain. 

@. How did it come about ? 

A. From a general conversation with some of the officers of the 
First National Bank, in which they expressed to me that Mr. Craw- 
ford had a railroad down there in which he wanted to place some 
securities and get some parties that he thought would help him 
financially to take an interest with them in it. 

Q. What officers of the First National Bank were those ? 

A. I should say it was in general miscellaneous discussion between 
myself and the president and vice-president, Mr. Nickerson and Mr. 
Gage. 

Q. Did they present the matter of the Chicago and Great Southern 

railroad to you—the enterprise ? 
1026 A. They presented it to me particularly rather in the gen- 
eral line of Mr. Crawford being the debtor of the company 
and his having a raiiroad there that he had a great deal of faith in, 
but it reyuired more means to go through with it, and he wanted 
some assistance. 

Q. You were at that time connected with the bank ? 

A. I was director. 

Q. And a stockholder ? 

A. Yes; a director has to be a stockholder. 

Q. What did vou say to those gentlemen ? 

A. Well, I told them I was too lazy to meddle with anything of 
that kind. I didn’t want to be bothered with it. That was about 
the way the thing stood for some time. 

Q. Mr. Nickerson and Mr. Gage tried to get you to interest your- 
self in this road? 

A. Well, the ‘Vv discussed it considerably. [I dont think the ‘y¥ tried 
to use any undue influence to go against my will, but that they 
kind of wished somebody would that they thought could help then. 

Q. And on account of your connection with railroads, and your 
history and career, why you took it that they hid applied to you in 
a general way to see what could be done” 

A. Thev did not give me any special reason for it, excepting it 
was in general conversation. 

. Was that all there was of that? 

A. It resulted in my agreeing to go with Mr. Crawford over the 
road and look at it. 7 

Q. After your talk with Mr. Nickerson and Mr. Gage, when 
1027 did you see Mr. Crawford first about the matter 
A. I really could not say. 

Q. About how long after this talk—about what time was it? 

A. I should say that the whole thing was in discussion for per- 
haps sixty days. 

q). OfF and on? 

A. Off and on. 

Q. And within about that time, or something near that, you then 
saw Mr. Cr:.wford ? 

A. Yes, sir. 

Q. Where did you see him? 
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A. That I don’t remember; my memory is the general fact, I 
will say right here that my memory on dates and notations is ex- 
ceedingly poor, and I never charge myself much with them. I 
don’t remember that. 

Q.:Do you remember about the substance of the conversation be- 
tween you and Mr. Crawford ? 

A. The substance of it was that he would like to have ime go and 
look over the road, and that I agreed to go, and that he would take 
a car and fix it up so we could go along comfortably. 

Q. In pursuance of that arrangement did you go over the road ? 

A. I did. 

Q. About what time was that ? 

A. That I cannot teil you—the month—except that I incident- 
ally remember it was very cold. 

Q. It was along, probably, some time in the spring of 1884 ? 

A. It must have been in the winter, because it was cold—very 
cold. But I cannot state the time; I have forgotten. 

Q. Who went along with vou beside Mr. Crawford ? 

A. My impression 1s I invited—that is, he asked me to in- 

1028 vite anybody I would like to go with me,and my impression 

is Mr. Marshall Field went, Mr. Edson Keith, Mr. George L. 

Dunlap, and, I think, Mr. E. F. Lawrence. I would not say there 
were not others, but I don’t remember. 

Mr. CrawrorD: Byron Smith ? 

A. Byron Smith. 

Col. Cooper: Did Mr. Starin go down with you on the trip ? 

A. I would not say that he did not. I have no recollection of Mr. 
Starin in my mind. I have no recollection of the man or his face, 
so I don’t know who he Is to-day. 

Q. Those gentlemen you have named was substantially your com- 
pany that you had invited? 

A. They went at my invitation. 

Q. Did Mr. Crawford have some gentlemen along with him whom 
you had not known ? 

A. I think he had his sor, and he may have had some-one else, 
but I don’t remember. 

Q. What did Mr. Crawford say to you his interest was iii the road 
in that conversation, or in the previous conversation ? 

A. The general idea I got from Mr. Crawford was that the road 
was practically his; that he was furnishing the money and build- 
Ing it. 

Q. That he controlled it? 

A. That was the idea; that he was a large factor in it. 

Q. And that, being in the control of the matter, why he wanted 
to dispose of the security; was that it ? 

A. Well, he wanted to find parties that would take some securi- 

ties—buy them, and so forth—and give him means so he 
1029 could go on still further enlarging, and goon with his enter- 
prise; that was, in a general way, without any special. 

Q. How much of the road did you go over? 

A. I think we went from Fair Oaks to Yeddo. 


THE PITTSBURGH BESSEMER STEEL CO., LIMITED, ETAL. 447 


Q. The rails had been laid the whole length of the road ? 
A. We did not go over anything but rails, sure. 

Q. They had been laid from Yeddo to Fair Oaks? 

A. We rode over the road from Fair Oaks to Yeddo, which, I pre- 
sume, was all that road; we so understood it. 

Q. Did you put yourself in a position in the car as you passed 
over the road to observe its physical condition ? 

A. As far as it was practicable in such weather. 

Q. What condition did you find the road in at that time? 

A. Well, I don’t remember. I have looked over so many roads, 
and.so many times over. I have a general idea, however, that the 
rails were good, and that the ties were generally strong ; and, if I 
am not mistaken, there was snow on the ground, but I am not sure. 

Q. You could not tell much about the bank or the earthwork ? 

A. We could not tell very largely ; just casually gain a general 
idea. 

Q. Was it surfaced ? 

A. What do you call surfaced ? 

Q. I mean where the road is filled in between the rails, the ground 
heaped up, and something in the way of ballast. 

A. I should say there was a good deal of it that was that way. 

Q. Was there a good deal of it which was not? 
1030 A. Well, 1 don’t remember so much about it. I should say 
it generally had dirt thrown in between the ties, if that 1s 
what vou mean. 

Q. Was it in such shape that vou could observe the bank—whuat 
kind of an embankment it was—whether it was the proper width 
and fullness, and all that? 

A. Well, perhaps to a moderate extent. 

Q. Can you remember, now, Mr. Porter, after you came back 
from there, about what your conclusions were, from your observa- 
tion of the road going over it, as to its physicial condition as a rail- 
road? 

A. Well, my recollection of the thing, looking it over, is very gen- 
eral, that it had got to be a good deal done to it to make it ready 
for a vigorous working railroad with much tonnage. That is 
about all. 

Q. Did you stop at bridges and examine the bridges, and so 
forth ? 

A. No; I think only by looking out as we rode over. 

Q. Did you sit at the rear of the car and look over the road as 
you passed along? 

A. I usually » i and I have no doubt I did a great deal of the 
way. there. 

Q. When vou came back, or while vou were coming back, or 
while vou were going down, did vou bave any talk with these gen- 
tlemen whom you had invited about the enterprise ? 

A. Only in a general way. 

Q. What were your conclusions as stated to them—favorable or 
unfavorable to the road ? 
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A. Oh, I told them that it involved so much work and so 
1031 much more money that I thought we had better not have 
anything to do with it, and we did not. 

Q. Then it dropped ? 

A. Then it dropped. : 

Q. When did you take the matter up again, if you did take it up, 
as the evidence seems to show you did? 

A. Well, it must have been early in June; somewhere in that 
neighborhood. 

Q. At whose instance did you take hold of the matter at that 
time ? 

A. The same general discussion in the bank, and a sort of feeling 
sorry for Crawford. | 

Q. One of the things that influenced you was a consideration for 
Mr. Crawford’s financial condition ? 

A. Well, it was a kind of feeling towards him. 

Q. That he had got the enterprise on his hands, that he needed 
more money tocarry [it] on, and that there was sufficient money in it, 
in your judgment; that vou would like to help him if you could? 

A. I shall have to put that in a little different way. | 

Q. But it is in your own way ? 

A. That he thought he was on the eve of negotiating his secu- 
rities on satisfactory terms to him to enable him to go on, but that 
the parties who had them as collateral, Drexel, Morgan & Co., were 
not willing to wait, and that if they could be assured that some one 
would buy the securities as the indebtedness of Drexel, Morgan «& 
Co. they would wait. So I told him Mr. Nickerson had agreed we 
would do that if they would give Crawford sixty days more time to 

lace the securities, and if he failed we would take them off 
1032 his hands at cost to him. That is the general substance. 
Q. You think you commenced the second negotiation with 
Mr. Crawford early in June? 

A. I will not be certain about the date, but I think it must have 
been about that —. At least they began to come to me about it. 

Q. Who? 

A. Mr. Gage, when I would meet him, would talk about it, and 
Mr. Crawford also. I was not seeking any one for it—that is, for 
the discussion of the question; that is what I mean. 

Q. You were in the position, as I understand you, that you did 
not care to undertake the labor? 

A. I did not care about it at all. I knew it would make me 
labor, and I didn’t want it. They were under the impression it was 
not going to be so much labor as I thought it was, and they were 
hanging on. 

Q. During the first negotiations, along in the early part of 1884 
or the latter part of 1883, which culminated in your going down 
over the road, did you make inquiries of Mr. Crawford as to how 
this road stood—I mean as to its organization—how much stock he 
controlled ? 

A. No. 

Q. Did you the second time? 
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A. I think not. It has not any impression on my mind now that 
I had or should be likely to, and I don’t think I did. 

Q. When did you first see Mr. Nickerson about the matter after 
his return from Europe? 

A. I should say very soon after he returned ; I could not give you 

the date. 
1033 Q. He says early in June. Where did you see him, in 
Chicago or New York ? 
A. I saw him here. : 
Q. You saw him here in Chicago? 
A. Yes, sir. 
1034 Q. What did you tell Mr. Nickerson about your conclu- 
sions as to this road; as to what it was worth? 

A. I am sure I don't remember. 

Q. What was your own opinion about it, your own judgment? 

A. My only impression is that I told him that, as he owed the 
bank, the bank had a second lien; I would join in taking up the 
Drexel- Morgan bonds, and then we would look over what the roud 
was worth, or anything of that kind, and we would do fairly with 
the bank afterwards. 

Q. You thought the road would be worth the amount of the claim 
of Drexel, Morgan & Co. for their principal and interest. 

A. I thought the road would be worth the amount of Drexel, Mor- 
gan & Co.’s loan in such hands as would put more money with it, 
and it was possible for them to work it out in that way: not with- 
out more means. 

Q. Certainly, to put it in shape? 

A. Not only put it in shape, but to extend it to where there was 
business. 

Q. Exterd it to where? What was your plan ? 

A. My idea of it was it would have to be extended at both ends 
to make it good for anything. 

Q. Extended south where? 

. To Brazil at least. 
. To the coal fields of Indiana? 
. To Brazil at least. 
Q. Then on north to bring coal into Chicago? 
Not necessarily, but on the north to a connection with the 
Bare that went into Michigan where the lumber came from, and 
where more coal was going to be wanted; there was not 
1035 market enough in Chicago for it. 

Q. Your idea and plan was, as I understand vou then, 
when you and Mr. Meckerson entered into the contract of June 25, 
1884, with Drexel, Morgan & Co., if you had to take the bonds and 
stock under that contract, you took them with the view of ultimately 

extending the road northward and southward. 

A. No; I took them in view of doing what, when we got them, 
might seem the best and wisest thing to do; as a Cernier resort we 
might have to do that, but there was no plan. 

q. To come back to my former question, did you understand that 
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road, as it stood, was worth the amount of the indebtedness of Drexel, 

Morgan & Co.? 

et A. I would not have taken the road as it stood for the Drexel & 

Pt. Morgan indebtedness, if I had not been able to furnish more means, 

| means, and make it a better road, and use that as a nucleus to do it 

| with; if my ability had ceased with the payment to Drexel, Morgan ~ - 
& Co. for the bonds I would not have taken them. 

(J. So that you had it in mind that was to be done; that was one , 
of the plans, one of the motives, you had in making the June con- &. 
tract with Drexel, Morgan & Co., in company with Mr. Nickerson, to 
ultimately extend the road? 

A. No, sir; | made the contract, thinking that the chances, as Mr. 

Crawford put it, and as things happened to look, were that he would 
be able to redeem the bonds, and I have nothing to do with it, but 

. if he did not, and worst came to worst, I could do this other thing. 
(.. That is to say, if you ultimately had to take the bonds 

1036 under that contract with Drexel, Morgan & Co., then you 


| could utilize in the way that Ihave intimated in my question ; 
| as a nucleus for the extension of it south to Brazil and north to con- | 
nect with other roads running up into Michigan ? i 


A. Could after a reorganization. 
@. Did you go down to New York in June, 1884? 
A. No, sir; the contract was made here, by correspondence. 


Q. Did Mr. Crawford see the contract before it was signed or when 
it was signed ? A 
A. I could not tell you whether he did or not: I have no recollec- a 


tion of his having done so. 

Q. Was it not a contract made with the consent and concurrence 
and according to the wishes of Mr. Crawford ? 

A. My impression is, that the letter of option, if vou call that the | 
contract, the letter agreeing to pay for them at that time, was with 
his consent and at his solicitation—that is, the agreement to give 
him 60 days, and if he did not, to do the other thing. The contract 
with Drexel, Morgan & Co.—I have no recollection of Mr. Crawford 
being consulted about it In any way or shape. 

Q. The consultations with Crawford which led up to the contract 
with Drexel, Morgan & Co., were they not of a character entirely 
friendly on the part of Mr. Crawford; Mr. Crawford entirely con- 
curred in that contract? 3 

A. | looked upon it not as a thing Mr. Crawford wanted, but under 
the circumstances he had got to do that or go by the board then; | 

and he wanted a little longer time to try to get out, that is all. , 
1037 (). Didn't you look upon it, as far @ Mr. Crawford’s talk fe 
with vou was concerned,as a thing Crawford desired you and 
Mr. Nickerson to do? 

A. This option? 

(). Making this contract with Drexel, Morgan & Co. 

A. What do you call the coniract ? 

(. I mean the contract of June 25, which has been introduced in 
evidence and which you signed, sir. 
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A. Is that the contract by which Mr. Crawford has sixty days, or 
his contract made after his sixty days expired ? 

Mr. Pierce: It is the contract extending the time sixty days. 

Col. Cooper: It is the contract of June 25, 1884. 

A. Then I should say yes. 

Q. That contract, I understand, of June 235, is the first contract 
you ever entered into in writing or verbally with reference to the 
Chicago & Great Southern railway security ? 

A. Yes, sir. 

Q. Now, that contract you and Mr. Nickerson entered into with 
Drexel, Morgan & Co. with the full approbation of Mr. Crawford ? 

A. I so understood it. | 

Q. You so understood it from Mr. Crawford himself, did you not ” 

A. I will not say [ understood it from Mr. Crawford or Mr. Nick- 
erson. Iso understood it—that was the idea in my mind—but I 
cannot tell from whom. 

Q. And, as I understand from you, the object and purpose you 
had was, among other things, next to save Mr. Crawford’s securities 

from being slaughtered, to use a term, under a sale by Drexel, 
1038 Morgan « Co., and at the same time save the First National 
Bank as to its second lien upon the securities? 

A. Yes, sir. 

(. Now, did you ever see Drexel, Morgan & Co. prior to the 26th 
of December, 1884, any members of that firm, with reference to 
this matter, personally ? 

A. Never. 

Q. How was vour communication with those gentlemen ? 

A. It was by mail. 

Q. It was by correspondence? 

A. Yes 

(). Have you brought the correspondence with you ” 

A. So far as I can find it. 

Q. Will vou please produce it? 

A. All the letters of Drexel, Morgan & Co.,do you want? 

Q. I want the entire correspondence with reference to the securi- 
ties of the Chicago & Great Southern between you and Drexel, Mor- 
gan & Co., and also between Mr. Nickerson and Drexel, Morgan & 
C'o., as Mr. Nickerson has testified he turned that correspondence 

over to you. 

A. I want to say that all I can find is here; the papers were put 
together in separate envelopes, and here are some letters from 
Drexel, Morgan & Co. to us, or some to Mr. Nickerson, and some to 
me; the letter or proposition from Drexel, Morgan & Co. I cannot 


find any copy of. 


Q. These letters you sent to Drexel, Morgan & Co. you have 
copies of? 

A. Lunderstand those have all been put in so far as T have written 

any; [ don’t remember that I have ever written but two; the letter 

introduced is the only one I have any recollection of writing, 

1039 except some I wrote in connection with Mr. Nickerson, and 

which [ cannot find. 
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Q. Will you please produce the letters of Drexel, Morgan & Co. 
to you or to Mr. Nickerson ? ; 

A. Those to me or those to myself and Mr. Nickerson? 

Q. All the correspondence between yourself and Mr. Nickerson or 
either of you,and Drexel, Morgan & Co. 

A. I find one letter to Drexel, Morgan & Co., or an impression of 
a letter, that was sent by both of us. 


Solicitor for defendant offered in evidence the following letters, 
viz: Letter dated New York, August 13, 1884, Drexel, Morgan & Co. 
to S. M. Nickerson and H. H. Porter. Copy of letter August 22, 
1884, to Drexel, Morgan & Co., New York, signed by Samuel M. 
Nickerson and H. H. Porter. Letter of August 19, 1884, from 
Drexel, Morgan & Co. to Samuel M. Nickerson. Letter dated New 
York, August 27, 1884, trem Drexel, Morgan & Co. to Samuel M. 
Nickerson and H.H. Porter. Letter dated New York, October 24th, 
1884, to Samuel M. Nickerson to Drexel, Morgan & Co.; which let- 
ters are as follows: 


1040 “NEw YorK, August 13th, 1884. 


“S. M. Nickerson, Esq., and H. H. Porter, Esq., care First Nat. 
Bank, Chicago, III's. 


“Dear Sirs: Referring to your agreement with us, dated June, 
25th, 84, we beg to inform you that we have surrendered to the 
Chicago & Great Southern R’y Co. the shares of the Chicago & 
Block Coal R. R. and of the Indiana & Chicago R’y which we pre- 
viously held, and that Mr. Henry Crawford has caused to be de- 
livered to us 12,000 shares of the capital stock of the Chicago «& 
Great Southern R’y Co. Mr. Crawford has also effected the delivery 
to us of $200,000 bonds of the same company (duly certified by the 
trustee), in addition to the $1,000,000 of said bonds which we 
already held. 

“These securities constitute those specified as requisite for the 
agreement with you to become operative, and, as they are now in 
our possession, said agreement accordingly does become operative, 
which please note and confirm. 

“We remain yours very truly, 


(Signed) DREXEL, MORGAN & CO.” 
1041 “22xp AvGaust, —4. 


“Mess. Drexel, Morgan & Co., New York: 


“We have vour favor of the 19th and note contents of same. If 
we are correct, now that sixty davs from June 20th have passed, vou 
have sold us all your rights under your Joan to Mr. Henry Craw- 
ford and we have agreed to pay you on or before 15th Januarv, 
1885, the amount of Mr. Crawtord’s debt to you. We beg to call 
your attention to Mr. Crawford's agreement with you of 25th June, 
188-4, for the amount of additional bonds he promised to place with 
you,as we understood it. If, however, we hold your right to prevent 
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the issuance of the $800,000 bonds, and they cannot be legally 
issued, it will be entirely satisfactory to us. 


“Yours truly, 
SAMUEL M. NICKERSON. 
“H. H. PORTER. 


“New York, August 19, 1884. 
“ Samuel M. Nickerson, Esq., care First National Bank, Chicago, III. 


“ Dear Str: We are in receipt of your favor of 15th inst., and in 

reply would say that $200,000 of bonds and $1,200,000 of 

1042 stock were the amounts of the bonds and stock which, under 
the resolutions, we were authorized to receive. 

The balance of the bonds have not yet been signed by Mr. New, 
and cannot be, except with our consent. As we understand the 
matter, upon vour purchasing the securities we can transfer to you 
whatever rights we have; but perhaps it would be as well for you 
to apply to Mr. Crawford for any explanation you wish beyond what 
we have given you. 


“ Yours very truly, 
DREXEL, MORGAN «& CO.” 


1043 “NEw Yorx«, Aug. 27, 1884. 


“ Messrs. Sam’! M. Nickerson and H. H. Porter, c. | 0. First 
Nat’] Bank, Chicago, III. 


“ DEAR Sirs: We are in receipt of your favor of the 22d inst., 
which is duly noted. 

“ We understand the arrangement as you do, viz., that, sixtv davs 
from June 20th having passed, we have sold vou all our rights under 
our loan to and agreement in reference thereto with Mr. Henry 
Crawford, for which you are to pay us on or before Jan’y 15th, 1585, 
the amount of Mr. Crawford's debt to us, with interest and expenses. 

“Mr. Crawford has given us, as already advised to you, 200 more 
of the Chicago & Great Southern R. R. bonds, making, together 
with the $1,000,000 of said bonds which we had before, a total of 
$1,200,000. We have also received, as we have already informed 
you, $1,200,000 of the stock of the same company. 

“The remainder of the bonds are-in the hands of Union Nat'l 
Bank of Chicago, unsigned by the trustee, and therefore not issued, 
but they are subject to our call and control, and cannot be issued 
except with our consent. 

‘By Mr. Crawford’s agreement with us they are, when issued, to 
be given to us as security for his debt. 
10-44 As we understand from vour letter, this position of affairs 
is entirely satisfactory to you. 
“ We are yours very truly, 


“DREXEL, MORGAN & CO.” 
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“Nerw York, October 24, 1884. 
“Sam’l M. Nickerson, Esq., First Nat. Bank, Chicago, III. 


“Dear Sir: As requested in your favor of the 22d inst., we hand 
you herewith a statement showing the amount due us Nov’r Ist 
next on account of the Henry Crawford notes, viz, $387,519.26. 


“We are yours truly, 
“DREXEL, MORGAN & CO.” 


1045 Q. Haven’t you got a copy of the letter that is referred to 
in the one of October 24, 1884, from Drexel, Morgan & Co. 
to you and Mr. Nickerson, of the 22nd of October ? 

A. I don’t find any other letters; the probability is that was a 
letter written by Mr. Nickerson and signed Gr me in the bank there, 
and no copy kept of it here; I suppose they kept one there. 

Q. The copy that is introduced here, under date of August 22, 
1884, is the same one referred to in the letter of Drexel, Morgan & 
Co., of August 27, 1884, 1s it not? 

A. I should judge so; it was all in the line of the contract be- 
tween Drexel, Morgan & Co., and so I paid no more attention than 
the paper states in getting all the securities of Drexel, Morgan & 
(‘o. which we agreed in that contract to get; it was not a purchase 
if we did not get them; the particular language I did not notice ; 
it was all in that line; I remember there was a contract in which 
we agreed to buv these, and they agreed to sell them to us, but they 
do not agree to deliver them unless some intermediate details were 
finished in the meantime, and that was in the steps towards finish- 
ing them. 

Q. Did or did not Mr. Crawford contemporaneously with the exe- 
cution of your agreement of June 25 with Drexel, Morgan «& Co., 
already in evidence, make an agreement with Drexel, Morgan & 
Co. to put in the additional securities ? 

A. I did not understand there were any additional securities to be 
put in consequence of our purchase—that is, if I understand the 

question rightly. 
1046 Q. This contract of June 25 recites that “ Whereas, Drexel, 

Morgan & Co. hold certain securities as collateral to the in- 
debtedness of Henry Crawford, and the said Henry Crawford has 
agreed to cause or procure to be issued all the shares of the capital 
stock of the Chicago & Great Southern Railway Company that can 
be lawfully issued to him at the par value thereof, to at least one 
million two hundred thousand dollars, and all the bonds that can 
now be lawfully issued under the first mortgage of the said Chicago 
& Great Southern Railway Company,” ete., and to do certain things. 
Now, what [ ask vou is, whether or not, contemporaneously with 
your agreement with Drexel, Morgan & Co., and when I say “ your” 
hereafter | mean your agreement and Mr. Nickerson’s, Mr. Craw- 
ford did not agree to comply with the provisions of your contract? 

A. I did not understand it so; [understood that those were agree- 
ments that Mr. Crawford made that he would do when he made his 
loan, and that he was finishing those. 
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Q. Did you see the agreement Mr. Crawford had with Drexel, 
Morgan & Co. before you entered into the agreement of June 25, 
1884 ? 

A. I don’t think I did. 

Q. Did you have a copy of it? 

A. I think not. 

Q. Did you ask for it? 

A. I think not. 

Q. The terms, then, of the loan which Drexel, Morgan & Co. had 
made to Crawford vou did not understand anything about, so far as 

the contracts themselves were concerned, if in writing, when 
1047 you agreed to take up these securities? 

A. I understood in round numbers he had one million 
two hundred thousand dollars of bonds and one million two hun- 
dred thousand dollars of stock there. 

Q. You understood that at the time this contract was made ? 

A. Yes, sir. 

Q. From whom? 

A. I could not tell you. 

Q. Did you have any correspondence with Drexel, Morgan & Co. 
prior to the 25th of June, 1884? |. 

A. Not a word—not personally. 

Q. Did you through anybody else? 

A. I could not tell who I understood it from, but I must have had 
it through either Mr. Nickerson or Mr. Gage or somebody I had 
confidence in who stated it to me; somebody whose statement I 
know I should take for it. 

Q. In this letter of the 22nd of August, 1884, of which you have 
eoyansanie a copy here in evidence, to Drexel, Morgan & Ce., signed 
»y yourself and Samuel M. Nickerson, is this statement: “ We have 
your favor of the 19th and note the contents of the same. If we are 
correct, now that sixty days from the 20th of June have passed, you 
have sold us all your rights under your loan to Mr. Henry Craw- 
ford, and we have agreed to pay you on or before the 15th of Jan- 
uary, 1885, the amonnt of Mr. Crawford’s debt to you. We beg to 
call your attention to Mr. Crawford’s agreement with you of the 
25th of June, 1884, for the amount of additional bonds he promised 
to place with you, as we understood it.” Does that refresh your 

recollection as to whether there was any agreement between 
1048) Drexel, Morgan & Co. and Crawford ? 

A. I still adhere to the position that that was the agree- 
ment made with Drexel, Morgan & Co. at the time he borrowed the 
money ; that is my understanding. 

Q. Whose handwriting is this (referring to letter dated August 22)? 

A. That I cannot tell you; that letter does not express the thing 


/ 


correctly, as I understood it; it is some clerk or somebody writing 


for Mr. Nickerson who was unfamiliar with the circumstances, and 
I hastily signed it with Mr. Nickerson without thinking of it as 


anything more than an acknowledgement that we bought the bonds 


I should not be willing to admit it as eer | any more. 
Q. Mr. Nickerson has sworn here that you had the management 
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of this mainly—he left that to you. Now, then, I would like to have 
you refresh your recollection, if you have any, with reference to this 
statement in this letter where you call Drexel, Morgan & Co.’s atten- 
tion “to Mr. Crawford’s agreement with you of the 25th of June, 


1884, for the amount of additional bonds he promised to place with. 


you, as we understood it.” 

A. That is it, just as I understood it, which I stated right there ; 
that I understood at the time of the loan that Mr. Crawford agreed 
to give to Drexel, Morgan & Co. some additional securities, and that 
those additional securities he was to give to Drexel, Morgan & Co. 
whether we bought the bonds or whether he redeemed them or 
whether he sold them at auction, and it had no relation to us. 

Q. Were you in conference with Mr. Crawford about the 
1049 time that this contract was entered into with Drexel, Morgan 
& Co.? 

A. I had very little conversation with Mr. Crawford. I cannot 
tell you how much or where; it was generally with Mr. Nickerson. 

(J. But, as I understand from your testimony already given, this 
was done with the concurrence of Mr. Crawford ? 

A. It was my understanding that it was done with the concur- 
rence of Mr. Crawford—that is, I understood it from the business of 
the office ; I don’t know how. 

Q. Have you had your letter-books in your office searched for cor- 
respondence of Drexel, Morgan & Co. in reference to this matter ? 

A. I asked Mr. Hillard to look the book through, and he gave me 
those letters, and the copies I gave Mr. Pierce, which I don’t know 
whether are in here or not, are all the letters we have had. 

Col. Cooper: I will state for the information of Mr. Hillard, who 
isin the room, that there has only been one letter, a copy of one 
letter, introduced in evidence yet, or produced before the commis- 
sioner, and that is the letter of January 12, 1885, and the one that 
has been introduced since your examination here. 

The Witness: That letter (referring to letter of August 22nd) did 
not come out of my letter-book. 

(. Whose letter-book did that come from ? 

A. That came from some letter-book in the bank. I recognize 

that as not written in my office. Jt was something given to 
1050 me to sign hastily when I was in the bank. It is net a work 
of mine; not a dictation of mine. 

Q. When was this copy of the letter obtained, and where? 

A. In hunting over the files of papers since you came and asked 
for information. 

Q. You found it in vour office? 

A. I found it in my office, but the letter-book upon which the 
impression was taken was notin my office. 

Q. Your letter-books do not contain any copiesof letters to Drexel, 


) 


Morgan « Cov. ‘ 
Mr. HitLtarp: Not prior to that date, January 12, 1885. 


Col. Cooper: What was the first intimation you had that Drexel, 
Morgan « Co. elected to consider you and Mr. Nickerson purchasers 
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of the bonds, and to hold you for the amount of Mr. Crawford’s in- 
debted ness ? 

A. I don’t remember; probably some communication from them. 

Q. Look at the letter of August 27, and see whether that was the 
first. 

A. Well, I could not say whether it was or not. We probably 
had been told of it before. A man generally knows a piece of paper 
goes to protest before he gets the formal notice from the bank. 

Q. Will you search and try and find a copy of this letter of the 
22nd of October from you and Mr. Nickerson to Drexel, Morgan & 
Co., and also of the 15th of August? 

A. I have searched every place that I can suggest. If you will 

suggest some place you would like to have me look I will be 
1051 glad to do it. 

Q. I will suggest a way how this thing can be done very 
readily: If you will write a letter to Drexel, Morgan & Co. they will 
undoubtedly send copies of these letters to you. 

A. I will ask Mr. Hillard or Mr. Pierce to have that done. 

Q. I want the letter of October 22, 1884, from Samuel M. Nicker- 
son to Drexel, Morgan & Co. There is also a letter from the same 
to the same of the 15th of Augnhét, 1884. Between the 25th of 
June and the 25th of August did you see Mr. Crawford with refer- 
ence to paying this indebtedness himself? 

A. I don’t remember. 

Q. Do you remember any effort you made to spur him up to 
pay his debt and relieve you and Mr. Nickerson from the obligation 
of your contract of June 25? 

A. I don’t remember whether I did or not. 

Q. Can you remember about your feelings at that, time, as to 
whether you were desirous that Crawford should ? | 

A. I remember that I frequently reiterated that he should, and I 
felt and I hoped that he would. 

Q. Did vou tell him that? 

A. I can’t remember whether I told him that or not. I certainly 
had a dislike to going into it at all. 

Q. On the 20th of August Crawford's time was up to pay the 
indebtedness under the contract between you and Drexel, Morgan 
& Co.? 

A. Yes. 

Q. This letter of Drexel, Morgan & Co. is written on the 
1052 22nd of August, giving you information, which apparently 

carries the idea that that is the first intimation that they give 
you? 7 

A. I think you are wrong, Mr. Cooper. 

Q. That is the first, so far as this correspondence goes; that is the 
first informination 

A. Isn't the contract dated the 25th of June? 

Q. The contract is the 25th of June; but it is 60 days from the 
20th of June. You state to Drexel, Morgan & Co., in a letter of 
which a copy has been introduced on the 22nd of August, 1884, 
“that sixty days from June 20 having passed, you have sold us all 
o8—1250 
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your rights under your loan to Mr. Henry Crawford, and we have 
agreed tu pay you on or before the 15th of January, 1885, the 
amount of Crdwford’s debt to you,” etc. So that the probability 1s, 
is it not, from your recollection, that you did not get any intimation 
from Drexel, Morgan & Co. until the letter of August 22? 

A. I have no recollection about it. If some one in whom I had 
confidence should tell me I did I should believe them; if they told 
me I did not I should believe them—somebody that kept my ac- 
counts; but 1 have no recollection on the subject myself. 

Q. You have no recollection ? 

A. No, sir. 

Q. After the 20th of August had come and gone you and Mr. 
Nickerson were purchasers of the bonds under contract; you were 
obligated to pay Mr. Crawford’s indebtedness; then what did you 
do with reference to these securities and the loan? 

A. Sat still and waited. 

1053 (. Waited for what ? 

A. There was nothing to act on particularly then, unless I 
paid the money. I did not pay the money on the 15th of January, 
1885. I waited for a change of: times and circumstances to see what 
should turn up in the meantime. 

Q. What was the rate of interest that loan was bearing? 

A. I don’t remember. 

Q. Don’t you remember the rate of interest that Mr. Crawford 
was paying Drexel, Morgan & Co.? 

A. I do not; I have no doubt the accounts there will show it, but 
it is not in my mind. I presume that paper shows it, but I have 
no recollection. 

Q. Can you state now, after looking at the letter of January 12, 1885, 
from yourself and Mr. Nickerson to Drexel, Morgan «& Co., how 
much the rate of interest was? 

A. Six per cent. | 

Q. Did you have any consultation with Mr. Crawford and Mr. 
Nickerson about this matter after Mr. Crawford had been unable or 
had not taken up the indebtedness ” 

A. I have no recollection of any. 

(). How soon do you recollect you began to do anything with 
these securities that were still held by Drexel, Morgan & Co. ? 

A. By reference to papers, I judge it must have been about the 
middle of December, but my present recollection is only governed 
by that. 

(. What did you begin to do then ” 

A. To adjust the relations of the First National Bank indebted- 

ness to the purchaser—that is, the indebtedness due to the 
1054 First National Bank from Mr. Crawford to the purchaser. 

Q. When you had yot that done, what did vou do? 

A. Put your question a littie more explicitly; then I will under- 
stand it, perhaps. 

Q. What did you do with reference to the matter of forming a 
syndicate to take hold of this matter of the Chicago and Great 
Southern securities then in the hands of Drexel, Morgan & Co. ? 
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A. I don’t think I did anything more than have[a] conversation 
with the people I might want to make up the party till after Jan- 
uary. 

Q. Did you have any talk with Mr. Nickerson before January ” 

A. Yes; I presume so. 

Q. Hadn't you got it definitely arranged with Mr. Nickerson by 
January? 

A. I think not. 

Q. Had you prior to the 26th of December, 1884, gotten assur- 
ances from any ‘of the gentlemen ? 

A. Nothing binding. 

Q. I don’t talk about binding, but had you explained the situa- 
tion of this matter to friends of yours? 

A. I had probably explained it to some few. 

Q. Who? 

A. Well, I should say I had talked it with Mr. Nickerson, and I 
should not want to be sure I had talked to anybody else. I am not 
positive on that point. 

Q. Did vou see David Dows about the matter ? 

A. No. 

Q. Did you correspond with David Dows about the matter ? 

A. Yes, sir. 

Q. How early did your correspondence with him begin ? 

1055 A. I could not tell you. 

@. About when ? 

A. I don’t remember ; I should guess it as some time in January, 
1885. 

Q. In January ? 

A. I should guess so. 

Q. Did you have any correspondence with Henry Seibert ’ 

. Yes; I think so. 

o How early was that ? 

A. I should guess that was in January—January, 1585, I mean. 

(). Just state who the gentlemen were who ultimately becaine 
members of the syndicate. 

A. Haven’t you a paper there that will refresh my memory 7” 

Q. No. Have you gota copy of the subseription paper that the 
syndicate signed or the original ? : 

A. I think I can give the names. I have got copies of the orig- 
inals both myself, but I think I can givethe names now. I thought 
you had a cupy of the syndicate pa 

Q. No, sir; that is what I would like to have. You have not got 
that with you? 

A. Yes; here is the original. 


(Witness produces paper.) 


Q. Is this document the agreement between the members of the 
syndicate for subscription ? 

A. Yes, sir. 

Solicitor for defendants offered in evidence the paper marked “ Ex- 


Abe 


Ca ORE 1 ae 


LS oh ca Se eS 


ste tttia be, 


a Matas 


Sree? 
few 


ee ene > 


one 


paecneestaand 


' 
aj 
: 
t 


" oa MESS TR: 1 ale iad Sake opie a Sa aE He erode abl am i a Mi deca aes PPL. ¢ és a. GRD 4 
OM aam pet HM HEEB tes <a WER aebihiba T ed "ae i at slats ai Ie aed ‘ ven ‘ . ; : v 
ee ae AGERE Tie 4 98 teat ne “3 . “ 7 ‘ ‘ eal . ht MEN dies : a eat e 
n ; ae 
: ; i 
ae 
« : ti 
o> Sa 
iM 
ae 
Dae 
es; 
+. 
% 
af 
P 
+e 
> 


Via Lette tet, oie BR: " at oe Pak, re , RRL eet Fe RE PIER x 


en 


460 HENRY H. PORTER VS. 


Q. Is or not this the original agreement between the members of 

the syndicate about which I have been inquiring, which is 

1056 signed by the members of the syndicate, attached to the orig- 

inal contract between yourself for the syndicate and Mr. 
.Crawford, of the 26th of Deeember, 1884? 

A. Yes, sir. . 

Q. The endorsement at theend of this contract of December 26th, 
1884, being a receipt of Mr. Crawford, dated January 15, 1885, is in 
whose handwriting, Mr. Porter ? 

A. In Mr. Crawford’s handwriting. 

Q. There is a memorandum made opposite the signature of the 
several gentlemen composing the syndicate, at the conclusion of the 
agreement, dated January 2, 1885, as to when the amount was paid, 
and whether receipt [was] given; is that correct? 

A. Yes. I will say that the syndicate was not made up when I 
signed the contract with Crawford, and that I furnished the means 
and did the necessary things until the subscriptions of these gentle- 
men were made and paid. 

Q. I see that the syndicate contract recites—I mean the contract 
with Crawford of December 26th—that the sum of $500,000 has 
been raised by subscription by the members of the syndicate, and 
so forth ; was that true ? 

A. In one sense yes and in another sense no. 

Q. In what sense was it true? 

A. From the fact that I had obligated myself to be the sole man 
of the syndicate, and would take it if I did not find any associates. 

Q. And at that time vou say you had not found any associates ? 

A. At that time I had not an associate bound to take any. 

Q. Didn’t you have Mr. Nickerson at that time? 

A. No, sir; I did not have anybody bound. Ihad conver- 

1057 sation with them in which they said they would join, but no 

consideration and no legal binding. I simply took the re- 

sponsibility myself. I made myself legally holden without having 
an associate that was bound. 

Q. I don’t ask about being legally bound ; in your dealing with 
Mr. Nickerson, if Mr. Nickerson should tell vou that he would put 
in $150,000, Mr. Porter, into the matter, vou would consider that 
the same as done; you would count upon it, wouldn’t you ? 

A. Life is too uncertain to say that; I should say he meant to do 
it, but something might happen that would prevent him. 

Q. In making your calculations in reference to taking hold of this 
enterprise, if you had gotten from Mr. Nickerson his assurance that 
he would subscribe and pay $150,000 towards this enterprise or 
venture, would vou or not count upon it as a business matter ? 

A. I should count upon it as a business matter, as far as a verbal 
promise would count from any man living. 

Q. It would be the same with Mr. Cable, wouldn't it ? 

A. The same of every person who signed that paper, sir. Some 
of them did not know of it at the time. | 

Q. Did you get up a prospectus of this enterprise ? 

A. No, sir. 
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Q: Printed or written ? 

A. That is all the prospectus there is. 

. Did you see them personally and talk with them, 
1058 except such as you corresponded with ? 
A. Yes, sir. 

Q. Which of the gentlemen who composed the syndicate did 
you correspond with by letter? 
' A. I don’t remember. 

Q. How was it with Mr. R. R. Cable? 

A. I don’t remember; I should say it was personal. 

Q. How about Mr. John M. Durand? 

A. I think that that was personel. 

Q. Alexander J. Leith ? 

A. That I don’t remember. 

Q. Robert Law ? ° 

A. I should say it was personal from his loeation here. 

Q. David Dows you corresponded with, as I understand you ? 

A. I don’t remember any correspondence, but it is probable I did. 

Q. If you did correspond with him, have you got copies of the 
letters ? 

A. That I cannot tell yous I haven’t looked for any such. 
1059 Q. In the course of your business transactions, your ordi- 
nary business, I want to ask you what vour judgment is? 

A. I have had a great deal of correspondence with Mr. Dows ; my 
impression is that I did. - | 

Q. I want to state I would like to have the correspondence with 
Mr. Dows in reference to this matter. 

A. I shall decline to give the correspondence with Mr. Dows or 
my private affairs, unless the court instructs me. 

Q. I don’t ask you anything outside of this matter. 

A. That is my answer. , 

Q. I shall ask you to produce here to-morrow morning the corre- 
spondence that you have had with Mr. Dows with reference to his 
joining this syndicate, as a matter material to this inquiry. 

A. I shall decline to give my personal correspondence with my 
friends and associates on any matter, unless instructed by the court. 
I would like to have that referred to the court, so there can be no 
delav. Whether you can come in and call for all my individual 
friends, correspondence 1s a thing I want the court to say, and then 
I will do it with a great deal of pleasure, if Iam instructed to do so. 

Q. Mind, I limit the inquiry to such letters as you have written 
to or received from these members of the syndicate relative to their 
entering into this transaction. 

A. I have no recollection of the letters, and whether I have letters 
that include that alone or other matters in it is entirely out of my 

memory; but I adhere to mv position in reference to pro- 
1060 ducing my private letters before this commissioner, and | 
want it referred to Judge Gresham. 


Col. Cooper: I give notice now that I shall apply to bis honor 
Judge Gresham, in chambers, at ten o'clock. 
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Mr. Pierce: You do not need to give us any notice; we will go 
with you the very earliest minute you say, without any notice. 

A. I will say it is a question of principle on which I stand, and 
not an invidious movement towards anybody or anything. It is 
purely a business question. 

Q. According to your recollection, you have not any application 
from anybody ; but, as I understand your testimony, you did have 
Mr. Nickerson’s assurance at the time you entered into this contract 
of December 26th—his verbal assurance, I mean—that he would go 
in with you into this deal ? 

A. Thad an impression that that was the understanding, but I 
haven’t any recollection of any verbal conversation that would jus- 
tify it; it is the atmosphere of the proceedings that controls me. 

Q. Wasn't this the situation of the matter, that Mr. Nickerson 
was originally one of the parties that got you to take hold of this 
matter ? ? 

A. Yes, sir. 

Q. As I understood you, his interest was the bank’s interest, and 
he asked vou to go into the matter, and when you were about to 
make the arrangement with Crawford he was a party to that ? 

A. Iam under the impression, the clear impression, that I had 

an understanding with him that he was going to be one of 
1061 _ the parties, but I cannot define it in so many affairs. 1 did 

not carry this in my mind. It is a weakness of mine that I 
do not carry tnose details as a great many people do ; they go in and 
out, and how I get it or where I don’t know, but that was the im- 
pression on my mind. 

Q. How much in all has been paid by the syndicate ? 

A. By the subscription ? 

Q. Prior to the time that the contract of December 26th was made, 
Mr. Porter, what did you, as a business man and a railroad man, 
who had in contemplation getting your friends into this matter, 
what investigation did you make into the affairs of the Chicago « 
Great Southern Railway Company ? : 

A. The simple general one of looking over what I thought the 
property as a whole was worth. 

Q. What investigation did you make into the legal status or 
cause anybody to make for you, of the bonds and stock ? 

A. None. 

Q. Had you seen Mr. Crawford’s construction contract before 
that ? 

A. I think I had never seen Mr. Crawford’s construction contract, 
to read any of it; even now I have not. 

Q. Do you mean tosay, and have it appear here in your evidence, as 
the truth, that vou were going into a deal of seven hundred and 
fifty thousand dollars and never caused any examination to be 
made as to the title to the property ? : 

A. I do. 

@. You do? 

A. Yes, sir. 
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Q. You have had a good deal of experience in matters of this 
kind before ? 

A. Yes. 

Q. You had had big litigation up in Wisconsin, hadn't 
1062 you, over the claims of creditors, and so forth ? 
A. Yes, sir. 

Q. Against railroad property ? 

A. Yes, sir. 

Q. Did you ever inquire how Crawford came by these bonds ? 

A. No, sir. 

Q. Did you ever inquire how he came by the stock ? 

A. No, sir. 

Q. Did you know he was president of the company ? 

A, No, sir. 

Q. Did you know who its stockholders were? 

A. I think not. . aie? 

Q. You think you did not? 

A. No; I didn’t know whou the directors were. 

Q. Did you know to whom the stock had been issued ? 

A. No; I may have had an atmospheric knowledge, but I have 
no knowledge from discussion. api 

Q. You did not know whether Mr. Crawford had any construc- 
tion contract with the company or not ?- 

A. I will not say I have heard he had a construction contract or 
not ; I don’t know; none that I made any investigation into or 
looked to at all. 

Q. Did you know whether this was all the stock of the corpora- 
tion or not? 

A. Only as far as the statements there go; only as far as his 
statements went. | 

@. As whose statements went ? 

A. When I made this agreement, you are speaking of, are you 
not? 

Q. As far as his statements go; you say you knew only so far as 
his statetnents go; whose statements do you mean ?” 

A. Well, I should say as much as anything Mr. Nickerson’s in 
the discussion of the securities. 3 

Q. Mr. Nickerson says he left this matter to you ? 

A. I cannot help what Mr. Nickerson says. 
1065 Q. That he did not know anything about the details and 
he left it to vou; was that true? 

A. I should say it was. 

Q. And you did not attend to them? 

A. If that is as you judge it, ] did not. 

Q. Had you any statement of how much stock of the company— 
capital stock—had been issued? 

A. Only on the general say so that there was that amount in 
Drexel and Morgan’s hands. 

Q. How much? 
~A. One million two hundred thousand dollars. 

Q. $1,200,000, par value ? 
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A. Yes, sir. 

Q. Did you know whether that was a majority of the stock or 
not? : 

A. Only as I was generally informed that that was all the stock. 

Q. Who generally informed you; what was your general informa- 
tion ? 

A. My general information was my general conversations so far 
as they had gone with Mr. Nickerson and Mr. Gage and Mr. Craw- 
ford. 

Q. What did Mr. Gage and Mr. Nickerson tell you? 

A. They believed that was all there was of it ; that was the gen- 
eral conversation; there was no doubt expressed by anybody. 

Q. There was no doubt expressed by anybody ? 

A. No. 

Q. Didn’t you inquire how it was that Crawford came to have 
these bonds—the twelve hundred thousand dollars of bonds of his 
company ? 

A. No, sir. 

(). Nor how he came to have $1,200,000, par value, of the stock of 
the company ? 

A. No, sir. 

Q. Who drew up this contract of December 26th, 1884? 

A. I think that was largely the work of Col. Spooner. 

Q. Where does Col. Spooner live ? 

A. At Hudson, Wisconsin. 
1064 (). Was he acquainted with Mr. Crawford ? 
A. I don’t know. 

Q. At whose instance did Col. Spooner largely do the work of 
drawing up this contract ? 

A. At my request. 

@. Who gave him the information contained in the contract ? 

A. [ think that, perhaps, Mr. Crawford had done some blocking 
out of the details before, and he had taken it for the final contract. 

Q. What did vou say about it; did vou give him any suggestions 
about the matter? 3 | 

A. I cannot tell whether I did or not. 

Q. Did vou give any directions to Col. Spooner about it ? 

A. In what respect ? 

Q. As to what you wanted done in this matter—what vour con- 
tract was with Crawford ? 3 

A. I undoubtedly gave him my plan of the contract; yes. 

Q. Did vou read over this contract very carefully before you 
signed it? | ; 

A. Yes; I presume I read it over very carefully. 

Q. You did not make a seven-hundred-and-fifty-thousand-dollar 
contract verv often, did you, or do you? 

A. I have made a great many in my life. 

Q. I will put itthe other way; you are not in the habit of buying 
a railroad every day? 

A. Not every day; not very often. 
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Q. You regarded this contract as an important one, did you not, 
Mr. Porter? 

A. Yes, sir. 

Q. I will ask you the square question whether you did not very 
carefully consider the provisions of this contract before you ever 
signed it? 

A. In what respect ? 

Q. I meanexactly what I say in the question. 
1065 A. I don’t think I did so carefully as I should have done 
in some respects. 

Q. Probably in the light of events you may not have done so, but 
I mean at that time; didn’t you give it what you considered very 
careful consideration ? 

A. I gave it no consideration on any of the questions that have 
come up since in the light of events. 

Q. In what respect did you consider it carefully then ? 

ee sotsidinel it in respect of getting the railroad on the terms 
that were there expressed as to dollars and cents; the railroad and 
coal stock also. 

Q. You knew there were debts against the corporation ? 

A. Only in a general hearsay way. . 

Q. What do you mean by hearsay way ; didn’t you morally know 
as men know things that are not testified to in courts of justice—that 
they do not personally see—that there were debts against this cor- 
poration on the 26th of December, 1584” 

A. Yes, sir. 

Q. Did you know about what the amount of those debts was ? 

A. No, sir. 

Q. Did you know in a general way ” 

A. No, sir. 

Q. W hy did you reserve a hundred thousand dollars, or some- 
thing over a hundred cbse dollars, to take care of those things ? 

A. The amount was measured by the fact that I reserved every- 
thing except what I paid to Drexel, Morgan & Co.; that was what 
I reserved. 

Q. Why did you require a guarantee from Mr. Crawford 
1066 that these debts should not exceed a hundred thousand dol- 
lars; didn’t you have some idea of what they were ? 

A. No, sir. 

Q. If your general idea had been that they were ten thousand 
dollars, and that was all there was of them, you would not have put 
in a hundred thousand dollars, would you? 

A. I should have put in all there was left until they were all 
cleaned up; I[ should not have left any to be cleaned up, nu matter 
what the amount was: no business man would. 

Q. Did you make any inguiry as to whether they might not 
amount to four or five hundred thousand dollars? 

A. No, sir. 

Q. Not at all? 

_ A. No, sir. : 
Q. Did you have any moral assurance—anything upon such evi- 
I9—1280 
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dence as you would do business upon—that they did Not amount to 
four or five hundred thousand dollars? 

A. Unly a good business man’s sense that he could not have gone 
on as long as he did if they had amounted to more; his credit 
would not have admitted it. 

Q. One fact you knew, that he owed the First National Bank 
about $300,000 7 

A. Mr. Crawford did. 

Q. Yes; that is what I say. 

A. Yes. 

(. You knew Crawford had had charge of this road in the matter 
of building it? 

A. I knew he was reported to have. 

(. You say you knew that when you went over the road away 
along in the winter of 1853 or 1884? 

A. Where do I say that? Give me the evidence in which I say it. 

(J. Do you say vou did not say it, or don’t you mean to say it? 

A. I want to see what I did say, Mr. Cooper; I don’t want 
1067 vou to tell me what I said. I want it verified. If I said it 
{ will either correct it there or admit it here. 

(). Do you swear that you did not say here on the witness-stand 
that vou understood that Mr. Crawford was the man who had 
charge of this road ? 

A. Yes, sir. 

(2. You did not say it? 

A. No, sir. I dare say I did say I understood it, because I did so 
understand it; but [ am drawing the line between the understand- 
ing and the asserting—that is the idea. I want to get the facts; I 
understood hz was all the way through. : 

(gy. That he was practically in charge and control ? 

A. Yes, sir. 

(). Of the whole matter ? 

A. Yes, sir. 

(y. Of both the construction and the organization ? 

A. That is the way [understood it: whether it was a fact or not 
I would not swear. 


Adjourned to Saturday, November 14, 1885, at ten o’clock a.m. 


L06S Kripay, November 13th, 1885. 
Parties met pursuant — at 2 o'clock p. m. 
Present: Same as before. 


P. B. SHumMway, a witness called on behalf of the defendants, 
being tirst duly sworn, was examined in chief by Col. Coorer, and 
testified as follows: 


(J. State your name, occupation, and residence. 

A. P. B. Shumway ; residence, Evanston; I am of lawful age; | 
have no occupation. | 

Q. You have been connected with railroads, have you not, Mr. 
Shumway ? : 


PR eredatsisai > - 


ERS A 


Pence sietatiiso 


BLY 


, 


THE PITTSBURGH BESSEMER STEEL CO., LIMITED, ET AL. 467 


A. Yes, sir. 

Q. You have been engaged in railroad construction ? 

A. Yes, sir; I have. 

Q. You are the gentleman who was appointed by the Jasper cir- 
cuit court of Indiana the receiver of the Chicago and Great South- 
ern Railroad Company ? 

A. I was. , 

Q. Do you remember about an order of the court entered in that 
case on the Sth of. January, 1885, which, among other things, re- 
quired you to make an examination as to the claims against the 
railway company outstanding ? 

A. I do; | smimmibes such an order was entered. 

Q. And did you or not make the report of the claims that were 
presented to you? 

A. I did make such a report. 

Q. Is that on file in this case, or was it filed in the case? 
1069 A. It was filed in the case of Hack and others against the 
Chicago and Great Southern Railway Company. 

Q. I will say that case is consolidated with this. That report is 
not present here at this examination. 

A, I have no complete copy of it¢n my possession. I[ think the 
clerk who prepared it for me had it copied ; it is among my papers. 

Q. Without knowing whether the report was sworn to or not, | 
will ask you simply as a matter of evidence whether the report vou 
made to the court was correct or not? 

A. Correct, to the best of my knowledge. Let me explain: The 
report was simply a statement—as I remember it—of the claims 
that were presented to me, without any special examination into 
their character as to the correctness of the claims. It was a correct 
report so far as being a full statement of claims that were presented 
to me. 

(. Did you, after hearing the statements of the claimants, exam- 
ine the books of the Chicago and Great Southern Railway Com- 
pany, or any of its officers or agents, with reference to verifving the 
claims, as to whether they were approximately correct or not? 

A. I never came into possession of books of the Cliecago and 
(rreat Southern Railway Company except the books containing the 
operating accounts, to my recollection ; the books covering the con- 
struction accounts were never in my possession, and [ don't know 
where they were; I didn’t know they were in existence; I never re- 

ceived possession of them, certainly. 
1070 Q. Do vou know about the aggregate debts for construction— 

- about how much they aggregate—the debts due for construc- 
tion outside of the operation” 

A. I don't know that I have any. My recollection is that this re- 
port that I filed—I havn't seen it or thought of it since the day it 
was filed, or two or three days after—but niv recollection is that that 
was made out of miscellaneous bills for labor; the labor, [ should 
think, was mostly for operation, and there were bills for stationery, 
and for timber; some of it must have been for construction. Really, 
I cannot guess at the aggregate of the amount of claims included 


pat Ae ONG AOE 


a a ta 
SES ee te Pele a a 
ts + aS 
1 


? 


468 HENRY H. PORTER VS. 


in that statement; it has so far gone from my mind— Of course the 
report will show for itself just what the claims were. 

Q. Was there a claim of the Cleveland Rolling Mill Company 
presented to you? 

A. Not as receiver, I think. I have no recollection that it was 
ever presented to me. ’ 

Q. After your appointment as receiver did you confer with Mr. 
Henry Crawford with reference to what debts there were outstand- 
ing against the company, in order to get at approximately what the 
total indebtedness of the company was? 

A. If you mean by that that I had a conversation with him in 
which the claims were rehearsed or stated in detail, or in general, I : 
don’t remember ever having had any such conference. I heard Mr. ! 
Crawford say in a. general way that the claims did not amount. to 

more than a certain amount—something of that sort; but as 
1071 for any formal business conference, with a view to arriving at : 
any conclusion, I do not remember any such conference. 7 

Q. You did not inquire of Mr. Crawford, under this order that 
was entered and as receiver—you did not inquire of him as to what 
the claims were? 

A. I think not. I think some of the claims that made up the 
statement, or that were included in that statement, I asked Mr. Craw- 
ford if they were correct, and Mr. Crawford furnished me the pay- 
rolls, which included all the labor claims. I got ti:em from him, 
and he had the clerks that were familiar with them to go through 
them and check them over. I know when I first came into posses- 
sion of them they showed a considerable amount more than they 
really were, and afterwards Mr. Crawford learned a considerable 
amount of them had bren paid on vouchers, and the clerks did not 
check them off on the pay-rolls. I got information from him par- 
ticularly with regard to that, and I corrected my figures to corre- 
spond with the total amount of the pay-rolls and the vouchers. Sev- 
eral thousand dollars, I think, were corrected. 

Q. Before you made your report had vou conferred with Mr. Craw- : 
ford, and the agents and clerks of the company, with reference to 
ascertaining what the probable truth was about the matter about : 
these several claims? 

A. As to the validity of them ? 

Q. Yes; as to their justness. ; 

A. No, sir; for this reason: that these claims were presented to 

me—most of them—in a thoroughly informal manner. They 
1072 came through the mail from Tom, Dick, and Harry. They 

would write to me, enclosing statement of account without 
anv verification, and there was a master appointed in the case by 
Judge Ward, of Jasper—Mr. Hall—and I found that thev were also 
filing the same claims with him, and I was informed by Mr. Foster ‘ 
and a Mr. Arnnabel that manv of these claims were not correct, | 
some of them entirely unreliable, and I made up my mind there ; 
was no way to properly investigate them but to have them investi- | 
gated by the master, who had authority to administer oaths—con- 
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duct it in a judicial manner. Sol never got to any point where I 
could make any such investigation. 

1073 Q. After you were appointed receiver did you meet Mr. 
Henry H. Porter and have any talk with him in reference 

to the condition of the road ? 

A. I don’t remember—after I was appointed receiver, yes ; I should 
think perhaps—I was appointed the last of October. My recollec- 
tion is that I met Mr. Porter some time in February ; he invited me 
to accompany a party of his friends over the road, and of course in 
passing over the road we naturally had some conversation about the 
condition of the road. 

Q Between the time you were appointed receiver and the holi- 
days had you met Mr. Porter; from October to the 26th of Decem- 
ber we will say ? 

A. I should think not. 

Q. You had not met Mr. Porter at all? 

A. Not to have any conversation with him ; I don’t remember 
meeting him at all. 

Q. You knew him well ? 

A. Yes; well, now, I could not say that I did not meet Mr. Por- 
ter, but I don’t remember any conversation ; I used to in those days— 
that is,a year ago—I used to visit the First National Bank quite fre- 
quently, and it was not an uncommon thing, Mr. Porter being a 
director there, to run across him; but my recollection is that Mr. 
Porter never talked with me about this matter at all during all that 
time. ad 

Q. Do you know whether he knew or whether Mr. Samuel M. 
Nickerson knew that you were receiver during the interval that I 
mention in the last question, namely, from the time you were ap- 
pointed receiver up to the 26th of December? 

A. I think Mr. Nickerson knew; I presume Mr. Porter 
1074 did; I have no definite knowledge of that; it is one of those 
things I should say I knew, but if vou ask me how I knew 

it I should say that I didn’t know that I did know it. 

Q. You had no conversation with Mr. Porter during that interval 
or with Mr. Nickerson, as | understand you, as receiver of the road ” 

A. Or with Mr. Nickerson ? 

Q. Yes. 

A. Not as receiver of the road. Mr. Nickerson has been kind to 
me in some business matters; during that time we had some unset- 
tled matters together, growing out of business not connected with 
the Great Southern road; it was my custom to go in there and talk 
with him freely, and I presume in casual conversation IT may have 
had some conversation with him about this rord. 

Q. Were you in there frequently during that interval ” 

A. I should not say very frequently ; sometimes | would run in 
there every week ; sometimes I would not go for two or three weeks. 


Cross-examination by Mr. Pierce: 


Q. Under that order of yours to make report to the court in regard 
to outstanding claims, you had no specific field laid out for you, but 
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you were to report all the claims against the road as you found them 
from the books of the company or from what papers came into your 
possession and what were presented to you by outsiders, in other 
words ; how did you make up that report? 
1075 A. If you will look at the order I think you will agree 
with me that it was an order of a very indefinite character, 
and my recollection is, I stated to the judge the fact that I had 
never pursued any systematic method in getting these claims; as a 
matter of fact, I asked the judge, soon after my appointment, to per- 
mit me to publish, under the order of the court, a request that 
claims should be filed with me, and he did not answer my letter for 
a long time, owing to his absence, and then he said it was so near 
adjourning time of the court it might as well go over until that 
time, and then he made this general order, and my recollection is 
that in conversation with him [I said to him that these matters 
had come in ina sort of helter-skelter manner without any uniform 
method of preparing them, and that I could only file them as they 
were presented to me, and, as a matter of fact, I took my papers 
down to Kentland—the case was transferred to Kentland—and I 
found that the master who had been appointed in the case had 
got nearly everything that had been presented to me,and I checked 
over with him, and where I had any additional claims that had 
been presented they were simply scheduled in addition to what the 
master had. 

Q. Did ant of these creditors claim any lien on the road? 

A. Not to me; I guess vour frienal from Crawfordsville—what is 
his name? ; 

Q. Irwin? : 

A. Irwin made pretty loud claims, I should think. 

Q. Who else besides Irwin claimed any lien on the road, if you 

remember? 
1076 A. It seems to me that the attorney of the Smith Bridge 
Company called on me and claimed a lien, not on the road, 
but on his bridge. ! 

Q. On the bridge across the Wabash? 

A. Yes, sir. 

@. Under a contract that he had made? 

A. Under a contract, I think, that he showed me. 

Q. He showed you the contract? 

A. I think so; ves. 

Q. Are not those two the only ones—the Smith Bridge Companvy’s 
claim and Irwin’s claim; are not those the only claims that were 
made that they had any lien on the road ahead of the bond ? 

A. I don’t remember any others. 

Q. IT will ask you if you have, during vour investigation of all 
your claims and during your connection with the road, ever heard 
any claim made by any creditor of the company that the mortgage 
was illegal or invalid, or that the bonds issued on the road were 
illegal or fraudulent? 

A. I have no recollection of hearing any such claim made; I 
should say I never did. 
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Redirect examination by Col. Coorer: 


Q. You heard such’claim made before the court at Kentland, did 
you not, that the bonds were illegal and void? 

A. By the creditors? 

Q. By their attorneys. 

A. Well, I think there was most everything said in those town 

meetings we had down there in the Kentland court; [should 
1077 . presume that that claim might have been made. 
Q. That was along in February and March, this year, was 
it not? 

A. Last February, I should think, or the first few days of March— 
QO, no; I have no definite recollection of hearing it even then. 

Q. Wasn’t it insisted there in court at Kentland that these claims 
ought to be paid, and they were equitably entitled to be paid, prior 
to the bonds? I mean claims for work done and materials fur- 
nished. 

A. The thing I remember most promiuently, and the only thing 
I remember that seemed to occupy the attention of counsel and all 
parties concerned there, was an effort to remove that case from the 
State court to the United States courtiand the merits of these claims 
were not discussed to any extent in court that I remember. 

Q As you understood the matter that part of the business had not 
yet come up—on the merits of this mortgage? 

_A. I did not understand it; the case in which I was interested— 
that is, under which I was appointed receiver—I think had nothing 
to do with the mortgage. 


Recross-examination by Mr. Prerce: 


Q. I will ask you if you do not remember there had not been any 
pleading filed at all in that case down there attacking the validity of 
the mortgage or the issue of the bonds at that time. 

A. My understanding was that a bill had simply been filed at that 
time. 

Q. No answer had ever been filed at all to the bill? 

A. No, sir. 
1078 Q. And up to that time you never had heard any accusa- 
tions at all made against the validity of either the mortgage 
or the bonds? 

A. Never. If vou want the whole truth, I will say I think I went 
over to play whist one evening with Col. Cooper, and he said ie 
should attack the validity of the mortgage, but it had not been done 
in court or anything of that sort. | 

Q. Nor by anv creditor, as far as your knowledge goes? 

A. No. 


The signature of the witness to the above deposition was waived 
by agreement of counsel. 


9 ARNT Not Nag at et Stel 


472 HENRY H. PORTER VS. 


1079 SaTurDAY, November 14th, 1885. 
Parties met pursuant to adjournment at 10 o’clock, a. m. 


The direct examinatien of Henry H. Porter was resumed by 
Co]. Cooper, as follows: 


Q. In your testimony yesterday the question was asked you: “I 
mean the contract of June 25th, which was put in evidence, and 
which you signed, sir. Is that the contract by which Mr. Crawford 
has sixty days, or his contract made after his sixty days expired?” 
Will you please state what that contract after the sixty days ex- 
pired was—that is, whether there was such a contract as that. 

A. The contract I referred to was the Drexel, Morgan & Co. con- 
tract, of which a copy is here, and which is generally in my mind, 
and I don’t remember when it was made. I will identify the contract. 

Q. You asked the question of the counsel, “Is that the contract 
by which Mr. Crawford has sixty days, or his contract made after 
his sixty days expired.” Now the contract by which Mr. Crawford 
had sixty days was, of course, the contract of June 25; you recog- 
nize that, do you not? 

A. Yes. 

Q. What did you mean by the language “or his contract made 
after his sixty days expired ? ” 

A. I meant whether it would be construed as a contract or not, 

the letter that Mr. Nickerson and myself wrote ‘o Drexel, 
1080 Morgan «& Co., getting an option, you understand, or the con- 

tract that Drexel, Morgan & Co. sent back, and I did not re- 
inember the conditions of that—whether that was a contract that 
we had purchased, or whether it was a contract that we agreed to 
purchase, in ¢ase he did not fulfill within the sixty days. 

Q. What contract was entered into after the sixty days expired— 
that is to say, after the 20th of August, 1884? 

A. I never understcod of any with reference to that subject, and 
I never intended any with reference to that subject. 

Q. After the sixty days expired, did you have any arrangement 
then made with Mr. Crawford ? 

A. Nothing different from the terms of the proposition to Drexel, 
Morgan & Co. 

Q. You had the contract of December, 26th, which has been in- 
troduced in evidence ? 

A. That was for other property. 

(J. It was for this property too, wasn’t it ? 

A. No, sir; it was not intended to be. 

Q. [ am not asking vou, sir, what it was intended to be; this con- 
tract includes this property, does it not ? 


Solicitor for complainant objects to the question on the ground 
that the contract speaks for itself. 


A. lam not discussing the legal aspect. That, I understand, is 
before the court. 

Q. Certainly not; you had some negotiations with Mr. Crawford, 
is what I am asking about, after the sixty days expired ? 
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A. I had negotiations—— 

Q. And prior to the 26th of December, did you not? 
1081 A. J think not. 
Q. None at all? 

A. I think not. 

Q. Had they all been made before the 20th of August? 

A. All what? 

Q. All the negotiations with Mr. Crawford which led up to the 
contract of December 26th. 

A. State that again; let me see if I get your idea. 

Q. (Question read by reporter.) 

A. I made a contract with Drexel, Morgan & Co. for the purchase 
of the securities purchased of him and paid fur. I afterwards made 
an agreement with Mr. Crawford contemplating the purchase of other 
property, which led up to the contract of Decembar 26th, if that is 
the date. 

Q. What additional property did you get under the terms of the 
contract of December 26th, 1884, which you had not already got by 
the terms of the contract of June 25 5, 1884? 


Solicitor for complainant objected +o the question for the reason 
that the contract itself shows. 


A. I got some coal property, and an agreement to pay the liens 
that were ahead of the first mortgages, and also to pay for any right 
of way or property that the company was occupying that it did not 
have title to. 

Q. You got an agreemont from Mr. Crawford 

A. You asked what additional property I got. 

Q. Yes; in addition to the property which you got under.the terms 

of the contract of June 25? 
1082 A. Everything specified in the contract of December 26, 
beyond the first mortgage bonds and the stock. 

Q. That was a hundred thousand dollars of the capital stock of 
the Union Coal Company, was it not? 

A. That was one item. 

Q. What other property did you get? ’ 

A. Such right of way as the railroad occupie/l that they had no 
title to. 

Q. In whom was the title? 

A. I could not tell you; I didn’t know: it might never have been 
paid for, and being the original owners to a large extent. 

Q. How did you get it by contract with Crawford, if Crawford did 
not own it? 

A. By a reserved fund to pay for it with. 

Q. You had the pay for it out of the purchase price, didn't you ? 

A. Out of what purchase price? 

Q. The purchase price of these securities. 

A. No, sir. 

(). You did not? 

A. No, not out of the purchase price of these bonds; that was an 
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additional sum for these other securities, and which I retained this 
to pay for. eee 

(). Mr. Porter, it appears by the contract of June 25, with Drexel, 
Morgan & Co., and the letter of January 12, 1884, that the total 
amount of indebtedness to Drexel, Morgan & Co. was 392,000 and 
odd dollars? 3 

A. Yes, sir. 

Q. Now, then, by the contract of December 26th, you agreed to pay 
$500,000 ? 

A. Yes, sir. 

Q. And then give Mr. Crawford an interest in one-third ? 

A. Yes. 
1083 Q. Of the securities that you purchased under the contract 
of December 26th I will ask you what explanation, if any, 

you have got to make of that matter other than you have made. 

A. I understand that you state the contract as I understand it or 
as it was made. 


(. Have you got any explanation to make of why it was that. 


you, having made a purchase, as you say, from Drexel, Morgan & 
Co. of these securities for 392,000 and odd dollars, and then, that 
being the entire amount of the purchase price, you turned to and 
purchased from Crawford by this contract of December 26th the 
same property, including the coal stock, for $500,000, giving Craw- 
ford back an interest of one-third in one-third of the property thus 
purchased, which should not amount to more than $250,000—why 
it was that you made that second contract? That is what I am 
after. 

A. It was a method of securing to the First National Bank its 
$250,000, or whatever the amount was, of second:security which we 
had an understanding about, that if I bought these bonds it would 
pay them and secure the property that the road occupied that might 
not be covered by the mortgage and securing the coal stock. | 

Q. After vou kad made the contract of June 25 Mr. Crawford 
placed in the hands of Drexel, Morgan & Co., to be covered by that 
contract of June 25, $1,200,000 of the stock of the railway company, 
did he not? 

A. I don’t know whether he placed it there before or after. 

1084 I think it was a part of the security I understood to be depos- 

ited with Drexel, Morgan & Co. as collateral, and part of the 
security that we bought. 

(Q. Under date of August 13, 1884, Drexel, Morgan & Co., in a 
letter introduced in evidence of that date, say: “ Mr. Henry Craw- 
ford has caused to be delivered to us 12,000 shares of the capital 
stock of the Chicago and Great Southern Railway Company. Mr. 
Crawford has also effected the delivery to us of $200,000 of the bonds 
of the same company (duly certified by the trustee), in addition to 
the one million dollars of said bonds which we already held.” Now, 
refreshing vour recollection by calling your attention to that extract 
from the letter of August 13th, do you not know that after June 25 
and before August 20 Mr. Crawford placed the 12,000 shares with 


Drexel, Morgan & Co., and also the 200 additional bonds? 
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A. I know nothing. I have no doubt the letter is strictly true, 
and, as I understood it before, that is done in compliance with an 
agreement that Mr. Crawford made with them, or what he would 
do as a part of the collateral of the indebtedness that lav there, and 
it was to have been done, and would have been done, whether | 
bought the Drexel & Morgan debt or not. 

Q. Why do you say it would have been done whether you had 
bought that or not? 

A. I say as I understand; that is what I said to you, as I under- 
stand, because Drexel, Morgan & Co. put into their contract with 

us—one reason is, Drexel, Morgan & Co. put into their con- 
1085 tract just now before you, if I remember rightly, that they 

were not obliged to deliver to us and we were not obliged to 
take until Mr. Crawford should first fulfill these conditions, and 
that, had he not done it, we should have been obliged to pay the 
debt and take the bonds. 

Q. You did understand then, when you entered into the contract 
of June 25th, that there was something to be done by Mr. Crawford 
in the way of putting up additional securities which you were to 
have under your contract, which he‘bad not at that time done ? 

A. I understood Crawford was to continue to carry out with 
Drexel, Morgan & Co. what he had agreed with them he would do, 
and when he had performed that they then had sold this property 
for this price. | 

Q. What I am asking you is whether you understood on June 
25th that there was something to be done in the way of putting up 
additional securities with Drexel, Morgan & Co. under their con- 
tract with Crawford, which had not been done at that time ? 

A. Yes: I understood that under their contract with Mr. Craw- 
ford he was to do some things, perfect some things, that were not 
perfected. | 

Q. Did you know what those things were ? 

A. Only in a general way. 

(Q). How general was the way ? 

A. Well, that was to put up some stock. 

Q. How much? 

A. I don’t know that. 

Q. What else? 

A. I think I saw that he was to put up some bonis. 


1086 Q. How many? 


A. I don’t know; I simply knew that when the thing was 


done there were so many securities to be there, and I didn’t keep 
the book-keeping of how the thing was going on. 


(. Have you brought in the letters of David Dows ” 

A. Yes. 

@. To and from him ? 

A. I brought in my letter-vbook. Mr. Hillard was to bring the 


letters, and I want to know what the order of the court is, so as to 
know what I shall produce. 


Q. Haven't these gentlemen told you what the court said ? 
A. Only in a very general way; I want tw see what it is. 
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Q. What is your general way, as you understand it? 

A. My general way of understanding is that I am not to produce 
all the letters I have written to David Dows, but only such letters 
as refer to this transaction, and only such portions of those letters as 
refer to these transactions. : 

Q. Except I want to see, or I want the commissioner to see—I am 
not particular about that—the letters. I do not wish to pry into 
your private affairs. 

A. That is the only point I have. 

Q. Have vou got the letters here? 

A. Mr. Hillard has looked them all through, and I have looked 
through my letter-book. I told him to bring all the letters here be- 
cause that was the point. 

Q. The letter you have just laid aside, what date does it bear ? 

A. February 5, 1885. 

Q. Does that letter refer to the securities of the Chicago & Great 

Southern, or to that railroad in any way ? 
1087 A. It does not refer to the securities; this simplv relates to 
the suggestion who is to be the trustee for the new mortgage. 

(. Now, take the next letter—gi've me the date of it. 

A. January 16, 1885. 

Q. Will you please turn to your letter-book and see a copy of a 
letter of December 3. 

A. This was a letter signed by Richard Hoe, Jr., and I brought 
thuse in the same way, as they were letters written for Mr. Dows. 
He is his private secretary. This is a letter from Richard Hoe, Jr., 
to me. 

Q. But on behalf of Mr. Dows? 

A. On behalf of Mr. Dows; yes, sir. 

Q. Will you please read the letter of December 3, 1884, to Mr. 
Dows from you, which is referred to in his letter of January 16. ° 

A. (Witness produces letter.) 

Q. You had corresponded with him prior to that time ? 

A. Yes, sir. 

Q. Turn to your letter to Mr. Dows calling his attention to this 
matter. 

A. It is November 15, 1884. 

Q. I will ask you to produce the letter of November 13, 1884, and 
let it be copied as part of your testimony. From whom is that 
written, and to whom ? 

A. From myself to David Dows. 

Q. From yourself in Chicago to David Dows, of New York ? 

A. Yes, sir. 


(The witness then read the letter as follows :) 


“To such an extent am I convinced of coming improvement that 

I have bought a little railroad in Indiana, the same one that 

1088 Mr. Bishop came out and went over, and that he and Mr. 
Brewster, in a conversation I had with them last summer, 
concluded it was not worth while to bether with. It is small, only 
seventy-seven miles long at present, but I expect — to grow up intoa 


ee 
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railroad of about one hundred and fifty miles. It is a coal road, and 
owns considerable coul lands and one coal mine. The whole prop- 
erty I do not expect will cost $750,000. We buy all the first-mort- 
gage bonds for not to exceed $400,000, and we buy a second lien on 
those bonds for $240,000. They, the bonds, being = up as col- 
lateral, first for the $400,000, and afterwards for the $240,000. The 
parties give us a good guaranty that all the liens of every name and 
nature ahead of the bonds shall not cost us to exceed $100,000, and 
we agree if they cost less that they shall have the benefit, and if 
they cost more they are to pay it. | 

“This makes a total, as stated above, of, say, $750,000. The parties 
owning the indebtedness of $250,000 subscribed this sum towards 
the purchase. Myself and associates subscribed the other $500,000, 
and the subscribers of the $250,000 make a contract with us that if 
there is any loss in the venture they will contribute the proportion 
of that loss which their interest bears to the whole purchase-price, 
or, In other words, one-third. They, however, agree that any profit 
in the venture over and above giving them their $250,000 and in- 
terest at six per cent. shall belong to the parties subscribing $500,000 

of money. 
1089 “Contidentially I will sa} to you that Mr. S. M. Nickerson 

takes $150,000 of this investment, I take $200,000, and other 
parties here want $50,000, leaving $100,000 that [ am willing to take 
myself or place here, but if you and Mr. Flower, or either of you, 
would like the whole or any part you can have it, and I want you 
both to take your own choice unbiased by my recommendation. | 
would like to have you show this letter to Mr. Brewster and Mr. 
Bishop when you happen to meet them, because I want them to 
know just exactly what I have done. I think I have not misun- 
derstood them in their view that it was a bad time, and under the 
circumstances they did not wish to go into it. 

“My intention 1s to make it a coal road. My general plan, be- 
lieving that the road will grow up into a very active one within a 
few years of coal traffic, is to foreclose the mortgage and reorganize 
it into a new company ; we shall then own the road withont any 
securities upon it. W hen we have done that we puta mortgage on 
of $15,000 per mile, running fifty years, at six per cent., with the 
right to add $5,000 per mile of these*vonds for equipment, and 
$7,500 per mile for any double track that may be required. As we 
sell these bonds, which I mean to make a first-class bond, I shall 
mut away in the trustee’s hands two years interest, so that we may 
Kovethe! on hand whilst we are progressing with our work and not be 

tempted to pay interest money out of earnings before we can 
1090 = afford it. then I propose to use about $100,000 of the pro- 

ceeds of the bonds in improving the present road, and the 
balance will go in the construction of a new read from its present 
southern terminus towards Brazil. In this way we shall always 
have money on hand to pay for the road we build on which we 
shall in turn get new bonds, to be sold ahead of further expendi- 


tures. 
“The road now runs from Fair Oaks, on the Louisville, New 
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Albany and Chicago railroad, to Yeddo, in Fountain county, In- 
diana. Mr. Bishop has been over it and can show you where it is. 
It seems to be a road that, in my opinion, can be made to earn seven 
ver cent. on $40,000 per mile within, say, three years. 

“Tf you want to know more about it I shall be glad to give vou 
any information you ask.” 
1091 Q. Who were Mr. Bishop and Mr. Brewster ? 

A. They are personal friends of mine in New York. 

Q. Had they been examining into this road ? 

A. Mr. Bishop had been over it with me. 

Q. With vou ? 

A. Yes, sir. 
Q. When ? 
A. I think some time in June, 1884: somewhere along there. 

Q. Who was the other gentleman; had he any connection with 
the road ? 

A. No; none whatever. 

Q. You say in the letter “The parties give us a good guaranty 
that all the liens of every name and nature ahead of the bonds shall 
not cost us to exceed one hundred thousand dollars, and we agreed 


that if they cost less that they shall have the benefit;” had there . 


) 


been an agreement made * 

A. That Jetter was where Mr. Nickerson and myself had talked 
the matter, or [ understood him he had talked to Mr. Crawford to 
the extent that this contract could be made, and I wrote it in the 
light of verbal conversation and without any contract being made 
by any one at that time bevond the contract of Mr. Nickerson and 
invself with Drexel, Morgan & Co. 

Q. Who are the persons referred to there: “The parties give usa 
good guaranty that all liens of every name and nature ahead of the 
bonds shall not cost us to exceed a hundred thousand dollars.” Who 
were those persons ? 

A. That was left elastic, because my negotiations were with Mr. 

Nickerson. Speaking for the bank and myself and associates, 
1092 [we] were unwilling to put our money in without that guar- 
anty coming in a satisfactory manner. | 

Q. Did vou get the guaranty ? 

A. We considered we got it in the contract. 

Q. From whom’? 

A. We considered we got it really from the First National Bank. 

Q. In this syndicate contract signed by Henry Crawford ? 

A. That is the way I construed it, sir, with the facts es I had them 
before me? 

Q. What facts did you have before vou different from what you 
have now ? 

A. The fact that the Second National Bank controlled this second 
lien, and Mr. Crawford being its debtor, that they had an arrange- 
ment with Mr. Crawford by which they insured the carrying out of 
the agreement. : 

Q. You say “We buy a second lien on those bonds for $240,000 -” 
that was the bank’s second lien, wasn’t it ? 
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A. Yes, sir. , 

Q.. In this letter you say : “ They, the bonds, are to be put up as col- 
lateral, first for the four hundred thousand dollars, and afterwards 
for the two hundred and forty thousand,” and then you go on tosay 
“ that the parties give us a good guaranty.” Now, what I am asking 
about is, what negotiations had taken place at that time so that you 
would make use of that word “the parties ?” 

A. Mr. Niekerson, the First National Bank and Mr. Crawford ; as- 
suming Mr. Crawford, through the representations of the First Na- 

tional Bank of what they would have made it. 
1093 @. You were one of the directors of the First National 
Bank ? 

A. Yes, sir. 

Q. You had not any agreement in writing at that time, and never 
did take any from the First National Bank that they would guar- 
antee ‘this thing, did you ? 

A. No, sir. 

Q. Did Mr. Nickerson say the bank would guarantee that ? 

A. That was the understanding all the way through, that the 
bank would have it guaranteed satisfactory to us. 

Q. And that you were acting in concert with Mr. Nickerson in 
the interest of the bank? 

A. I see nothing inconsistent in my statement with that view. 

Q. You say the parties owning an indebtedness of $250,000 sub- 
scribed this sum towards the purchase ; who were those parties ? 

A. I think I stated to vou there was no contract made at that 
time; that was the general plan and it was not put in that shape, 
whilst it was intended to cover about that. 

Q. The letter says,“ The parties owning the indebtedness of 
$250,000 subscribed this sum towards the purchase.” I am asking 
you who those parties were ” 

A. Nobody did subscribe. 

Q. Then that letter is not true in that respect ? 

A. It is the truth in respect to anything further than the general 
plan, for there was no legal binding purchase at that time; no, sir. 

Q. There was not any legal binding obligation with the First Na- 
tional Bank and never had been any, was there ? 

A. No, sir; and there was not with me; it was entirely verbal, 

Q. “ Mvself and associates subscribe for $500,000 7” 

A. Yes. 
LO%4 (). Who were those associates at that time ? 

A. [had notany. I had nota single associate that was 
bound ; in conversation with people they said they would. 

@. At the time this letter was written, on November 15, 1884, 
who were the people you had talked with about going into this en- 
terprise ? 

A. I could not remember, and, consequently, would not undertake 
to say. | 

q. Can vou name any man’? 

A. No, I cannot swear to any particular man ; ny conversations 
with them were from time to time, and my data as to when I met 
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them and which one I conversed with first and which I conversed 
with last, that has gone from my mind. 

Q. You say further along, “ The subscribers of the $250,000 make 
a contract with us that if there is any loss in the venture, they will 
contribute the proportion of that loss which their interest bears to 
the whole purchase price, or, in other words, one-third.” Who were 
those parties you referred to? 

A. I referred at that time to the bank as a party, because of its 
second lien. 

Q. Had the bank, by any action of the board of directors or by 
the general common consent of the board of directors, without 
taking any official action, agreed to do that—the First National 
Bank ? 

A. As I said before, the letter is a letter stating what I had done 
verbally and what other parties had agreed to do in turn, verbally, 

on the general principal. 
1095 Q. I ask you whether the board of directors of the First 
National Bank had agreed verbally to do that? 

A. No; I don’t think the First National Bank directors—I don’t 
know how they can act particularly verbally for the bank. 

Q. Iam not talking about legal technicalities here. I am ask- 
ing you whether you, as a matter of fact, had talked with the di- 
rectors or agreed with the board of directors of the First National 
Bank, at the time you wrote this letter of November 13th, and they 
had agreed that if this thing went through that they would make 
a contract with you and your syndicate that if there should be any 
loss in the venture they, the bank, would contribute the proportion 
of that loss which their interest bore to the whole purchase-price, 
or. in other words, one-third. 

A. Yes. 

Q. Which directors of the bank had you talked with at that time 
who had agreed to do that thing? 

A. [had talked with Mr. Nickerson and I had talked with Mr. 
Gage, and I want you to put the question, because I think vou mis- 
interpret it, before I say anything further, to read that as “for us” 
they had not agreed that they would not hold some securities for 
Mr. Crawford to protect them; they had agreed as for us, to stand 
in that position, the subseribers. 

Q. Did vou afterwards require them te do that when you made 
gor" contract of December 26th ? 

I certainly did not. 

o What obligation did you have of the F ust National Bank for 
that” 

A. The understanding that the First National Bank 

1096 was, that they made this agreement; that they did it in Mr. 

Crawiford’s name because they controlled the indebtedness, 

and had an arrangement with Mr. Crawford that he would assent 
to it and they had their arrangement with Mr. Crawford. 

Q. In other words, the signature of Henry Crawford here, you 
understood, bound the First National Bank to this agreement of 
December 26th; is that it? 
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A. I understood Mr. Henry Crawford could not make that agree- 
ment, situated as he was with the First National Bank, until the 
First National Bank had practically authorized him to do it, and 
agreed to take the assignment of the matter there, and that, with- 
out their agreement to carry it outjn that way, it would not have 
been made. 

Did the First National Bank subscribe the $250,000? 

. No, sir; not in form as that letter indicated. 

. Did anybody subscribe it for them ? 

. No, sir. 

Why wasn’t that carried out? 

. The principle of it we construed to be carried out, and there 
is a reference to it in the contract of December 26, 1884; it is the 
same thing; they agreed we should not pay except upon those 
terms. 

Q. You say that “Mr.S. M. Nickerson takes $150,000 of this in- 
vestment; I take $200,000, and the other parties here want $50,000, 
leaving a hundred thousand that I am willing to take myself or 
place here, but if you and Mr. Flower or either of you would like 

the whole or any part you can have it, and want you both 
1097 ‘to take your own choice unbiased by my recommendation.” 
Now, that makes up $500,000, does it not, that you speak of? 

A. That plan was changed afterwards. 

Q. The other parties who were wanting $50,000, who were they ? 

A. I don’t remember; there were several people talked with me 
about it; that subscription was afterwards made $600,000 ; that was 
what was contemplated at that time, but it was enlarged, and I see 
by the subscriptions made that the amounts were changed. 

Q. Now, what reply did you get from David Dows to that letter ? 

A. I got no reply except this one of January 16, which I read : 
“1 should have written you before in the matter of your new rail- 
road in Indiana had not Mr. Dows been out of town,” and I suppose 
that refers to this letter. 

Q. Is that a letter that refers entirely to this matter? 

A. I have no other; I have no record of any other, and I have 
no remembrance of any other, and I assume that it 1s. 

Q. Have you got a copy of a letter in your letter-book written to 
Mr. Dows under date of December 3? _ . 

A. That is the one I read to you to Mr. Hoe? 

Q. Who was Mr. Hoe? 

A. Mr. Hoe was a son-in-law of Mr. Dows, and [ was advised by 
Mr. Dows that he intended him as his private secretary, as he was 
not in good health and wanted some one for that purpose. 

(). That is, he, Mr. Dows, was? 

A. Yes. 

Q. And Mr. Hoe in this correspondence represents Mr. Dows ? 

A. Yes. | 

Q. You wrote a letter, then, to Mr. Hoe on December 3? 

1698 A. I did, sir. 

Q. Does that letter refer to any previous letter that you 
had received from David Dows or from Mr. Hoe? 

61—1280 
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A. That letter has been read to you once here, sir; I will read it 
again, if you like? 

Q. Did you read it all? 

A. I read all that related to this subject, entirely. 

Q. Does any other part of tbe letter refer to any previous letter 
received by you from Mr. Dows or Mr. Hoe? 


A. No, sir. It says: “ Your note is received; please say to Mr. 


Dows that I think he is wise not to bother himself with that in- 
vestment.” 

Q. Will you please read so much of that letter of December 3 to 
Mr. Hoe? Is it directed to Mr. Dows? 

A. It is directed to Richard M. Hoe, account David Dows, New 
York. 

Q. Will you please read so much of the letter as relates to the 
Chicago & Great Southern matter? 

A. “ You note is received. Please say to Mr. Dows that I think 
he is wise not to bother himself with that investment, although I 
shall be disappointed if it is not very profitable. I wrote him, as I 
always shall about these things, with a remembrance of his friend- 
ship and sustaining of me when I needed it, and that he may always 
feel that I would hke to have him with me when I see an oppor- 
tunity of this kind, when he knows I want him todo just ieadia 
to his own Inclination. This matter will not be inad until the first 

of January, and, although the subscription will be filled, I 
1099 shall take so much personally; that if he wants some part 

of it on or before that time and will let me know I shall be 
entirely willing to let him have it.” 

@. Is that all the letter? 

A. That is all the letter that relates to anything connected with 
this. 

QQ. Have vou any letter from David Dows or Mr. Hoe, in the in- 
terim between November 138 and De*ember 3, which is referred to 
in this letter of yours of December 3? 

A. Mr. Hillard can tell that. 


Mr. Hittarp: I have looked for such letter, but I cannot find it; 
I have a recollection of a letter, I think, which simply said he was 
an old man and did not want to go into any new investment; I 
think that is all. | 


Col. Coorer: Have you any letter written to David Dows or Rich- 
ard M. Hoe, Jr., during that period ? f 

A. I have a letter of November 15, which has no connection with 
this transaction in any way or shape. 

Q. What is the first letter vou have in your book, after December 
3, to David Dows with relation to this matter, or to Mr. Hoe? 

A. The letter of January 20. 

Q. What does that letter say ? 

A. It is addressed to Mr. Dows. 


(Witness reads letter as follows :) 


“Mr. Hoe’s letter of January 15, 1881, saying that vou would like 
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to take twenty-five thousand dollars in our syndicate for the pur- 
chase of the Chicago & Great Southern railroad, is received, and I 

take pleasure in putting you down forthat amount. Within 
1100 afew days I will send you a copy of the subscription paper. 

It is being printed now and will be an agreement of purchase, 
and as we do not need the money for a short time you can send it 
to me at you convenience. When you send it I would like to have 
you add to it the interest at six per cent. from January 15 until the 
22nd, as I have considered the money on deposit by you subject to 
my order after that date. 

“My only reason for asking this is that all subscriptions may be 
exactly alike, payment being due on the 15th of January. It is 
purely a technical point, and I am looking after technical points 
now.” I had not been before that time. “ When vou get the subscrip- 
tion paper, if there is anything in it by which you would prefer not 
to subscribe, please do not feel that you must. I want you, Mr. 
Dows, to do just exactly what you wish to in this matter. The ag- 
gregate subscribtion is a hundred thousand dollars more than the 
obligations we have assumed, so as to leave us money in hand for 
any little thing it will be wise to do pending the ieoclenes” 

Q. From the 13th of November.to the 20th of January did you 
see Mr. Dows or Mr. Hoe, or any 6tie of them, personally ? 

A. No. 

Q. So that the entire correspondence on your part with Mr. Dows, 
including the letter of November 13, up to the time of Mr. Dows’ 
subscription and payment, you have read? 

A. I have no remembrance of seeing Mr. Dows or Mr. Hoe in the 
meantime; I don’t think it possible that I could have; I have no 

remembrance of any other correspondence than this, and can 
1101 find no record ofany. | 
Q. Mr. Henry Seibert was one of the subscribers, was he 
not, to this syndicate ? 

A. Yes. 

Q. That is the only letter on this subject from Dows, isn’t it, Jan- 
uary 16? 

A. I shall refer to Mr. Hillard; I bave given him charge of all 
Inv papers. 

Mr. Secaaen: That is the only one I can find. 

The Witness: i have no idea of ang other. I speak with great 
caution, because I have had men in my employ who have been 
sneaking into my books, and I don’t want to be responsible for 
papers they nay find that [ don’t know anything about. 

Col. Cooper: Why do you say that? 

A. I suy that because you have had a man that was in my employ 
giving information and taking papers of mine, and who has got 
property of mine to-day that he has taken out of my office without 
the knowledge of anybody that I know of. 

Q. What man? 

A. Mr. Lacey—F. F. Lacev—giving evidence, I mean. 

Q. You know he has taken things out of your private papers, do 
you ” 
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A. I believe he has. 
Q. What is your evidence of anything of that kind? 


Objected to by solicitor for complainant. 


A. I state it out of my abundant precaution, fron having some- 
body the custodian of my books who was not to be trusted, and 
having been unfortunate in having a man in my employ that was 

doing these acts. That is why I state it. You can put it 
1102 down or not as you choose. That is why I am so particular 

in my statement, and why I want to be more than thoroughly 
— in swearing to things that are not very well fixed in my 
mind. 

Q. When did this Mr. Lacey leave your employ ? 

A. I don’t remember. | 

Mr. Hi_ttarp: From the middle to the end of May, I think. 

Col. Cooper: You knew Mr. Seibert? 

A. Yes; very well. 


Solicitor for complainant offered in evidence the following letter: 
“New York, Jan. 16, 1885. 


“H. H. Porter, Esq., Chicago, Il. 


“My Dear Sir: I should have written you before this in the 
matter of your new railroad in Indiana had not Mr. Dows been out 
of town. He returned Monday last from Lakewood, N. J., where 
he had been spending two wecks, and I reminded him of your letter 
of Dec. 3 in regard to the subscription to this investment, and he 
says if it is not too late (although it 1s considerably beyond the date 
on which you stated the list would be closed, Jan. 1), and it will not 
inconvenience you In any way, you may put him down for $25,000 
(twenty-five thousand dollars). Please let Mr. Dows know at what 
time and how you would like the money. 

“T met Mr. Henry Seibert a day or two since, ‘and was 
1103 glad to learn from him that he had gecently gone over the 
road and fully confirming all your views as to the ultimate 


success of the undertaking. 
“Very truly yours, RICH. M. HOE. Jr.” 


Q. In this letter just introduced in evidence from Mr. Hoe to you 
under date of January 16, 1885,he says: “ I met Mr. Henry Seibert 
a day or two since, and was glad to learn from him that he had re- 
cently gone over the road, and fully confirming all your views as to 
the ultimate success of the undertaking.” That isthe road in ques- 
tion, is it not? 

A. Yes, sir. 

Q. The Chicago & Great Southern ? 

A. Yes. 

Q. When was Mr. Henry Seibert out here? 

A. I don’t remember ; he has been here two or three times. 

(. Where does he live? 

A. He livesin New York. 


THE PITTSBURGH BESSEMER STEEI. CO., LIMITED, ETAL. 4809 


Q. Was he out here prior to the 25th of December ? 

A. That I cannot answer. 

Q. This letter of January 16th, 1885, does that confirm your rec- 
ollection in any way ? 

A. Ido not remember the time of going over distinctly, but 1 have 
no doubt it is true, because if it had not been it would not have 
been so written. 

Q. When did you first approach Mr. Seibert on this question of 
taking an interest in this venture? 

A. That I could not tell you; it was about the time I talked with 
the others. 

Q. Along in the fall of 1884? 

A. I should say so; yes. 

Q. Did you talk with him or did you correspond with him ? 
1104 A. I think I talked with him, and still I may have corre- 
sponded. 

Q. Will you please look in your letter-book and see if you have 
any letters to him on this subject ? | 

A. I will. I find a letter of Decenjber 18, 1884, in which it would 
indicate that he and I went over thé road together, but I cannot 
remember it, and I guess I did nor Bp; shall I read the letter ? 

ra Yes. 

“ Your favor of December 15 is received. The weather here 
is fearfully cold at present, but I would like to have you go over the 
property with me. If you will hold yourself in readiness to come I 
will telegraph you as soon as l think we can do it comfortably, and 
will arrange to go with you.” I cannot for the lifeof me tell whether 
that amounted to anv thing or not. ; 

Q. Have you any previous letter to Mr. Seibert ? 

A. I cannot find any. 

Q. This letter you have just read Siem yourself to Mr. Seibert in- 
timates, does it not, that there has been some previous corresponds 
ence or talk about the matter between you and Mr. Seibert? 

A. O, I think we had had a talk béfore. 

(). Where and when? | 

A. Well, I cannot tell; it seems to me he was to be here that suim- 
mer. 

q. In the summer of 1884? 3 

A. It seems to me he was, but [ cannot tell where nor when | 
had it, and I don’t know when he did come. I find another letter 
to Mr. Seibert without a signature, but it is evidently an authorized 

letter from me. 
1105 Q. Of what date? 
A. December 30. 

Q. Does that refer to this matter? | 

A. Yes; it is the only one that refers to it. 

v Read that. 

“December 30, 1884.—Mr. Henry Seibert, Warren street, New 
Y be city: Mr. Porter requests me to write you and state that he 
has arranged to make his trip over the Chicago and Great Southern, 
leaving here on January 7th next, and he would be glad if you 
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could be here that day to go with him. Of course it is possible that 


this date may be changed in consequence of the weather, but should — 


that be the case he will advise you by telegraph in time to prevent 
you from starting. Unless you receive such message you will under- 
stand that they will start on the 7th.” 

Q. Don’t you find in the index to your letter-book any other let- 
ters to Mr. Seibert? . 

A. No other letters to Mr. Seibert; no, sir. 

(). What pages are those? 

A. 357 and 264. 

Q. Who was Isaac H. Wing, who subscribed to this syndicate’ ? 

A. He is a gentleman living up in Wisconsin. | 

Q. Whereabouts? 

A. I think at Bayfield ; somewhere in that section. He is a bach- 
elor, and I think he calls his residence Bayfield. | 

(. Who is FE. W. Winter? 

A. He lives at St. Paul; he is assistant or vice-president of the 


St. Paul, Minneapolis & Omaha railroad. : 
(). Who is John M. Durand, who subscribed ? 3 
1106 A. He is a gentleman I have known for a good many 


years here in Chicago. 

Q. Does he live in Chicago? : 

A. I don’t know where his residence is. He used to; he is travel- 
ling a good deal, and I don’t know what he calls his legal residence. 

Q. Is he a member of the firm of Durand Brothers & Powers? 

A. No, I think not; it is John M. Durand that used to be John 
M. Durand and Co. He is retired from business. ! 

(. He makes his general home here? 

A. I don’t know whether he does. He spends more time in. New 
York, and has been in Europe a good deal within the last two years; 
he has been travelling a good deal with his wife. 

Q. Who is Mr. Cable? 3 

A. Mr. Cable is president of the Chicago, Rock Island and P acitic 
railroad. : 

Q. Does he live in Chicago? 

A. Yes, sir. 

@. How were your interviews with Mr. Durand carried ori—by 
letter or by dersonal interview ? 

A. I think conversation entirely, but Iam not sure. I maythave 
had some correspondence; would you like to have me look? . 

Q. Look at your letter-book and see if you have any to him. 

\. (Witness refers to book.) “ January 2, 1885.—John M. Durand, 
Palmer House: I have got the papers in shape in the matter I 
talked to you about. If convenient for vou to call at my offite to- 
morrow morning at 12 o'clock I will be glad to show them to you.’ 

Q. How did you communicate with Mr. Winter ? : 

A. I think by conversation. : 
1107 Q. Look and see if you have got a letter to him. 

A. I have got fifty; I haven't any idea I wrote to him on 
that subject, although I could not swear. 

Q. Look at the first one after the date of August 20th. ! 
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A. They are mostly receipts and have nothing to do with this 
matter ? 

Q. Isaac H. Wing, have you got any correspondence with him on 
this matter? 

A. No, sir. 

Q. Up to the time you made this contract of December 26th, 1884, 
had you ever seen the mortgage on the Chicago and Grreat Southern 
railway? 

A. My impression 1s not. 


Q. You say you had never seen the construction contract of Mr. 


Crawford ” 

A. That is my impression; if I had it had no bearing on my 
mind, and I don’t remember it. 

Q. You knew he had a construction contract ? 

A. I wouid not say that. 

Q. Let me call your attention to a provision of the contract of 
December 26th, and then see what you say: “Section 2. The party 
of the first part will within twenty days from the date hereof pro- 
cure the construction contract heretofore, to wit, on or about the ISth 
day of March, 1882, entered into by and between him and the said 
Chicago and Great Southern Railway Company for the construction 
and equipment of its railroad to be cancelled, and will d&Scharge by 
proper and valid instrument said Company of and from any and all 
claims which he may have under and by virtue of said contract to 

any of the income bonds of said company, as therein pro- 
1108 vided, and from any and all other or further claim or claims 

upon said company under said contract, or in anywise out of 
the same growing.” Now must you not have known at that time 
about Crawford’s construction contract? 

A. Previous to signing that paper? 

Q. Yes. 

A. Not necessarily. 

Q. Do you remember why it was that you required that contract 
to be cancelled and the company released from the obligations in 
the contract ? 

A. I have no special recollections of it at all; naturally it would 
be from the examinations or from the language and the examina- 
tions of the lawyer who drew the paper. It did not come from me. 

Q. As I understand from you, vou turned that over to Col. 
Spooner? 

A. Yes, sir. 

(). You trusted him ”? 

A. Yes, sir. 

Q. To make all the examination that was required in order to 
have this thing straight and right as you wanted it? 

A. I want to modify that a little. 

Q. Put it in your own way. 

A. I trusted him, he of course being dependent on ine for certain 
suggestions of things that I might know about and which perhaps 
he was not thoroughly enough familiar with. 

Q. When did Col. Spooner first know about this railroad matter? 
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A. My impression is not until after I bought the bonds of Drexel, 


Morgan r Co. 
. Prior to December 26th ? : 
1109 x Yes, I should say he knew it before that. 


Q. From whom did he get what information he had ‘ ? 

A. It was largely from me. 

@. You were the gentleman who told him to look into this inatter ? 

A. I have no doubt of it. 

Q. And you trusted to him to make all the examination that was 
requisite to make in order to secure the benefit of the arrangement 
to you and your associates as the arrangement had previously been 
agreed upon ? 

A. If you would like me to explain the working of my mind on 
it I will try and do it. 

Q. I don’t want you to explain the working of your mini on it. 
I simply ask you whether you turned over to Col. Spooner the mat- 
ter of examining into the title of this property, and the re of 
these bonds, and the capital stock of this company. 

A. I turned over to Col. Spooner the matter of examining after 
I came into the possession as owner of the bonds, not with reference 
to my becoming the owner. { 

Q. Why are vou so careful to state that in that way, Mr. Porter ? 

A. Because of the reason in my mind under which I pulchased 
the bonds, and which had no relation to it; that is the npn SO 


“" 


that it may not be misunderstood; so that my action maynot be 
misunderstood. ' 

Q. On November 13, when you wrote to David Dows, it whs your 

understanding, was it not, of the situation, that you Were in 
1110 entire control of the property, or could be at any tifne you 
chose ? 

A. That I was in entire control of the bonds, and could fore- 
close it. 

(Q. How about the capital stock ? 

A. I had the entire control of the capital stock. ; 

Q. You well knew that the man who controlled the capitgl stock 
of a corporation controlled the corporation, didn’t you ? 

A. Not necessarily. I haven't seen that work always byta good 
deal. ; 

Q. That is generally the way it works, isn’t it? t 

A. Not when a receiver is In charge, as it was there. The teceiver 
generally controls it through the court. A stockholder has not 
much to do with it. 

Q. I mean the organization—as to what the company sh hy do or 
say asa company. You knew, did you not, from your experience 
with corporations, that the person who controlled the capital stock 
of a corporation ultimately could control the corporation through 
at board of directors, did you not? 

I knew that the porcine who controlled the capital stick of a 
fF ance corporation could control it; I didn't know tiat th y could 
of an insolvent corporation, or one that was in the hands:of a re- 
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Q. So when this receiver was appointed it was your understand- 
ing that nothing further could be done by the corporation ? 

A. The receiver was appointed before I knew anything about it— 
before I had any idea of his being appointed. 

Q. How long after he was appointed did you know he was ap- 

pointed ? 
1111 A. I don’t know, for I don’t know when he was appointed. 
The first thing I heard was that he was there. | 

Q. That was on the 27th of October, 1 believe; you knew it before 
the 26th of December, did you not? 

A. Undoubtedly I did. 

Q. And had you not made a trip down over the road between the 
time of the appointment of the receiver and the 26th of December? 

A. Yes; I think I had. 

Q. Did you not go down to see the judge of the court who had 
appointed the receiver in that interim ? 

A. My impression is not. 

Q. You did not? 

A. My impression is not in that interim; 1 did go and see the 
judge afterwards. 

Q. Do you know at whose instance the receiver was appointed ? 

A. I have only a cloudy idea from information since; I knew 
nothing of it at the time, and I have simply been told that it was 
in the Hack suit, and that is so mixed up that it is a good deal like 
that Schlesweig-Holstein case; I don’t know much about it. 

Q. Your expectation was, was it not, to control this corporation ; 
you were buying the securities and expected to control the company, 
did you not? 

A. No, sir; I didn’t expect to control the corporation. 

Q. You and your associates, did you not expect to control the 
corporation ? 

A. We did not, sir, as I understand the question—as I] understand 

controlling corporations. 
1112 Q. When vou bought the bonds and stock, or entered into 
that contract for the purchase of the bonds and stock, as vou 
sav, of Drexel, Morgan & Co., you expected that you were buving 
at that time, did you not, the entire property of the corporation— 
that is, the securities which represented it? 

A. I expected we were buying all the securities which repre- 
sented it, but not the entire property. 

Q. What part of it were you not to have? 

A. I considered there was nothing there except what the bonds 
would cover, so that they could be foreclosed. 

Q. Then by owning the securities vou would be in control of the 
property ; isn’t that the way ? 

A. No, sir; by owning the securities we could go into court and 
have the court decide and foreclose the property. 

Q. From the 20th of August down to the time of the appoint- 
ment of a receiver what steps did you take with Mr. Crawford about 
the property ; what inquiries did you make; what investigation did 
you have? 
62—1280 
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A. 1 don’t think I had any conversation. with Mr. Crawford about 
it; if I had I don’t renember—nothing bearing on this suljject. 
Q. Did you ever ask to see the record-book of the ws ? 


A. I never did to my recollection until after 


Q. I mean prior to the 26th of December ? 
A. I think not. 
Q. Are you certain about it? ; 


A. I am not certain, but I have no revslicktion of it, an@ I don’t 

believe I did. I may have asked to see it with reférence to 
1113 some particular thing, but I have no recollection of iit, and I 

think not. 

Q. Can you swear positively as to whether you ever did bee it? 

A. I cannot. 

Q. Previous to the 26th of December, 1884? 

A. I cannot. 


& 
Cross-examination by Mr. PIERcE: ; 


Q. Mr. Porter, you have stated you had no business con section or 
otherwise with Mr. Crawford previous to January 1, 1884; that is 
correct, is it? 

A. To the best of my belief; I have no recollection of any. 

Q. After that time your attention was called’to’him by,reason of 
his indebtedness to the First National Bank, was it? t 

A. Yes, sir. } 

Q. And you stated you had vour attention in that wa¥ called to 
the Chicago ahd Great Southern railroad in the early pam of 1884? 

A. Thereabouts. 

Q. I wish you would tell us, Mr. Porter, what you hgd in view 
when you took the part in it that you have mentione yesterday 
about going over the road with a party, including Marghall Field 
and others, what you had in view when you went over tlje property 

at that time to look at it. State that a little more fullp than you 
did yesterday. 

A. I simply had in view looking at the property to what its 

vaiue was and to see whether it was anything {that would 

1114 interest us as individuals to take hold of, if we ¢ould agree 

upon terms with Mr. Crawford, you understand pct at the 

same time help to protect the interest of the First National Bank in 

the indebtedness they had against it, having. practically in mind 

helping him to place seme securities so that he could ep on with it 

himself. 

Q. I will ask you if your trip at that time was not ofclusively to 
look at the physical condition of the road. ’ 

A. Entirely. ; 

4 And the general character through which the ro 1 run? 

. Entirely; that had to be done to form an idea offthe value of 
Phae prope rty. 

Q. And that was done with the view of taking an finterest with 
Mr. Crawford, was it? 

A. It was done with the view of doing whatever might seem best 
after that that we could agree upon. 
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Q. Was there, after that, any special plan in view of taking an 
interest ? 

A. Nothing whatever. 

Q. On that trip all you had to do at that time was to look over 
the road in a general way, look at its physical condition and the 
general character of the country through which it ran? 

A. Entirely; to see what the property as a property, in my judg- 
ment, was worth. | 

Q. Do you remember ebout the time that trip took place ? 

A. I remember it was very cold weather when we made that 
trip. Jee 
b Along in February or March of the year 1884? 

A. | would not swear that it was February or March; my 
1115 impression is somewhere about that time; but it was very 

cold weather; I haven’t logked it up to see; my memory of 
those dates is not good. . 

Q. Do you remember about what time the Bishop trip took place ; 
was it shortly after that trip? 

A. My recollection is that it was in the summer, and I only rec- 
ollect that from incidentally remember- standing outdoors when it 
was warmer, and the other when it was as cold as blazes. 

4. I will ask you, was that before*the Drexel, Morgan & Co. con- 
tract—before you bought the bonds from Drexel, Morgan «& Co.? 
That is, when I speak about buying the bonds from Drexel, Morgan 
& Co., I mean the contract that you made with them of the 25th of 
June, 1884. 

A. My impression is it was. 

(. It was some time before that? 

A. Yes, sir. 

Q. Now, what came, Mr. Porter, of either of those trips, or both 
of them ? 

A. I could not find anybody that went with me on either trip that 
wanted anything to do with it. 

Q. So whatever plan or proposition was made at that time was 
dropped—that is, it didn't develop into anything ? 

A. They were discussed as things that had to be given up, and 
were given up and dropped. 

(. So there was no plan or basis of taking an interest in the road 
at that time discussed, was there? 

A. None whatever. | 

(Q. None at all? ‘ 

A. None whatever. 

Q. So that ended that investigation of the road and its condition, 
did it? 

A. Entirely. 

Q. I will ask you what notice you gave Mr. Crawford of that 

fact. 

1116 A. Oh, I don’t remember, but I undoubtedly told him 
those facts. | 

Q. Told him what facts ? 
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A. That people would not take an interest in if and so forth, 
and we could not buy the property—could not take au interest in it. 

Q. Then after that your attention was again called to the road 
by officers of the First National Bank—by Mr. — and Mr. 
Gage—was it? 

3 Yes, sir. 

Q. They wanted you to take hold of the atm to save their 
second lien that they had on the securities ‘ 

A. They wanted me to take hold of it to save that second lien if 
I could see it in any way that I thought — me in taking 
hold. 

Q. Then that is the way in which you came to have your atten- 
tion called to that matter, and that was the beginning of what after- 
wards resulted in your purchase of the bonds of Drexel, Morgan & 
Co., was it? 

A. Yes, sir. 

Q. Now at that time—that is, at the time that these gentlemen of 
the First National Bank called vour attention to it-+I will ask you 
where these bonds were, as you understood ? 

A. As I understood, the bonds were with Drexel, Morgan & Co. 

Q. What do you know about their having been | , advertised for 
sale under the pledge ? 

A. I was told they had been, but I knew nothing j rsonally. 

Q. That was part of the information vou got frog those g atle- 
men, was it? 

A. Yes, sir; I had got information that some actiqn had got to be 

taken quick or the thing would be ended. 
1117 Q. What do you mean by that? 

A. I mean to say Drexel, Morgan & Co. would not hold the 
shares any longer, and had a right to sell trem out when they chose, 
and they had determined to sell; unless some indudement could be 
made to change their minds it would be done very quickly. 

Q. And they would sell the bonds for their loan 7 

A. Sell every thing they had. 

Q. Leaving the First National Bank out ? 

A. Leaving the First National Bank out as far ag they were con- 
cerned. 

q. So, Mr. Porter, you were fizst attracted, or Gratfbegan to make 
this negotiation for the purchase of these bonds, having in view as 
your prime object the security, or saving the First National Bank’s 
indebtedness ? 


of. «e @ o 


A. Yes, sir. 

(. What did vou do then ? " 

\. I wrote a letter to Drexel, Morgan & Co. in connection with 
Mr. Nickerson. 

Q. I will ask you at that time if you had any cdnversation with 
Mr. Crawford about the extension of time of Drexels Morgan « Co. ? 

A. I have an indistinct recollection that I perhaps suggested to 
Mr. Crawford that the only way I could do—to help him to get an 
extension of time, so that we could make some negotiations that we 
hoped to make; that I would be very glad to ee if I could, 
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both in his interest and in the interest of the bank, and in the inter- 
est of preventing a loss. 

Q. What do you know about Mr. Crawford’s prospects at that 

time of negotiating the bonds with some parties in the East ? 
1118 A. I had heard that Mr. Crawford was in negotiation with 
, some parties in the East. I could not tell you who they were. 

Mr. Crawford was very hopeful that he should succeed. 

Q. He gave you to understand he was expecting to negotiate and 
sell the bonds ? 

A. He gave me to understand—I think Mr. Crawford was more 
sanguine than I was that he would succeed, and I sincerely hoped 
that he would. 

Q. So that it was in that way you came to make your proposition 
to Drexel, Morgan & Co.? 

A. Entirely. 

Q. To buy those bonds? 

A. Entirely. 

Q. I will ask you now if at the time you made that contract with 
Drexel, Morgan «& Co. in the month of June, 1884, you had any in- 
timation of any fraud or any illegality either in the execution of the 
mortgage or the issue of the bonds that were then pledged to Drexel, 
Morgan «& Co.? sh 

A. None whatever. 

Q. Had you ever heard anybody say anything about that ” 

A. Never; the thought did not occur to my mind. 
1119 Q. I will ask you if, up to that time, vou had ever heard 
any claim being made as to any illegality in any contract 
Mr. Crawford had with the railroad company ? 

A. Never. 

Q. Or any fraud in it? 

A. Never. 

Q. So that at the time you entered into that contract with Drexel, 
Morgan & Co. you went in in good faith, investing your money in 
what you believed to be genuine bona fide and valid securities 7 

A. I wert in in perfect faith and under the business assumption 


that Drexel, Morgan & Co. were business men, who knew what they 


did and made their examinations, and any titles that they would 
take it would be safe for me to take without further investigation, 

Q. And that is the reason vou made no special investigation, is it 7 

A. I should not think of investigation, coming through that con- 
cern. 

Q. You took it for granted that these securities, coming through 
their hands in that way, they having loaned $350,000 to $400,000 on 
them, you took it for granted the title in the bonds wes good ” 

A. I did. 7 

Q. And that the bonds were valid and legal ? 

A. And that they were too good business men when they made 
the original advances to the original construction not to look out for 
that; that they looked out for that for themselves, and when they 
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Q. You say that [when] you went in and bought these fonds your 
primary rea was to protect the First National Bank? , 
A. Yes. | 
1120 Q. I will ask you, when you had your talk or ¢ame to an 
understanding with Mr. Nickerson and Mr. Gage about pro- 
tecting their interest, whether that was done before you made your 
contract with Drexel, Morgan & Co. or afterwards. 

A. My contract with them with reference to Drexel,fMorgan «& 
Co. left us the owners of the bonds, and they were trusting us, not 
we them. ° 

Q. So they were relying on you taking care of their interest ? 

A. They were relying on us; yes. ¢ 

Q. When you bought these bonds of Drexel, Morgan & Co. it was 
with the understanding, not that there was any special contract en- 
tered into, but that there was a general understanding between you 
and Mr. Nickerson that the interest of the bank should be protected 
by your purchase ? 

A. Entirely protected, in good, commercial honor. . 

Q. But the manner in which it was to be protected had not been 
agreed upon or settled on? 

A. No, sir; they had to take their chances that they could agree 
with us. | 

Q. You have seen the assignment of Crawford to thé bank that 
was introduced in evidence the other day ? 

A. I think they sent me a copy of it. 

Q. I will ask you if that assignment of Mr. Crawford fo the bank 
was made at the same time that contract was entered inth known as 
the syndicate contract ? 

A. I think so; I think it was about that time. 

Q. You bad notice of the assignment ? 

A. Yes; immediately. 

Q. nd you endorsed your notice right on the contract, did you 

not? 
1121 A. I don’t remember, but it would be the natural proceed- 
ing; I don’t remember the transaction ; it would be the nat- 
ural proceeding, and I suppose they would ask it of me and I did it. 

Q. It was in that way by the assignment of Crawford’s interest in 
the contract—it was in that way you were proposing to protect the 
interest of the First National Bank ? ; 

A. Yes, sir. 

Q. To take care of their interests ? 

A. Yes, sir. 

Q. Under your contract with Drexel, Morgan & Co., Mr. Craw- 
ford had sixty days from the 20th of June in which to pay their 
indebtedness; that is correct, is it? 

A. Well, I should have to look at the contract to see. 

Q. He had sixty davs from the 20th of June; that is correct, 
is 1t? 

A. I believe so without the papers before me. (Witness refers to 
maper.) If it remained unpaid after sixty days from the 20th of 
une, 1884, that is so; ves. 
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Q. Sixty days from that time the bonds became yours absolutely ? 


Solicitor for defendants objected to any construction of the con- 
tract by the witness. 


| A. They belonged to me absolutely on my paying the money 
out which I had agreed to pay ; I was indebted for them and they were 
7 entitled to the money. 
‘ Q. When did you pay for the bonds ? ; 
4 A. January 15, the last day provided in the contract. 
Q. How much did you pay Drexel, Morgan « Co.” 
' A. I should have to think. I think it was three hundred and 
; ninety-two thousand and some dollars; whatever my record 
1122 of that date with Drexel, Morgan & Co. says—$392,363.24. 
: Q. When was that paid ‘ ? 
A. It was remitted from Chicago to them January 12, 1885, to 
New York by drafts. 
@. At the ‘time you remitted that money and paid for those bonds, 
I will ask you if you had any knowledge or intimation from any 
source or any quarter that the bonds were invalid or fraudulent or 
illegal ? 
A. I had not, nor in any way disputed 
Q. Had you ever up to that time heard any imputation cast on 
2 their validity ? 
4 A. I had neither heard nor seen anything indicating anything but 
a that they were valid. Before that time I had seen data to make me 
| believe that they were valid. 
Q. You believed when you were paying that money to Drexel, 
Morgan & Co. you were buying valid securities ? 
A. Entirely. 
Q. And that you were getting a dona fide title’ 
A. Entirely. 
Q. I will ‘ask you what value vou considered the stock, Mr. 
Porter 4 
A. Nethitne except to keep it out of mischief-mnakers’ hands who 
might unnecessarily delay a foreclosure. 
(). You attached no value at all to the stock ? 
A. No value. te 
QQ. I will ask vou, Mr. Porter, to state whether, as a railroad man, : 
you considered the railroad property in the condition you found it i 
when you examined it as equal to the face value of these bonds ’ 
A. I would not have taken it, as I stated in my evidence the other j 
davy—I would not have taken it at the amount » Drexel, Morgan 
& Co. except with the idea that if I added money and added im- 
provements it would be a nucleus to make a valuable road later 
. make part of a valuable road later. | 
1125 Q. What did vou consider the value of the road at that | 
time in the condition it was then in, without any reference : 
to its extension, but in the condition it was then in; without any 
more new money, and without any reference to its extension, but in 
the condition you found it when you went over it? 
A. I did not look at it; I considered it as a road that would not 
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pay operating expenses. It had value in material to be torn up if 
the laws of Indiana allowed it to be torn up, which I do not know, 
but as the road was it would not pay operating expenses. 

Q. I will ask you if the road at that time was in your judgment 
worth anything near the amount of its probable cost? 


Solicitor for defendants objected to the question as not proper 
cross-examination. 


eae re AR - ~ 


@. I mean its cost of construction. 


: Solicitor for defendants objected to the question as not proper 
B* cross-examination. 
B | 7 A. I didn’t know what its cost of construction was; it was not 


worth—no man could have constructed that road as it was con- 
structed for less than several times the money that I considered it 


worth. 
Solicitor for defendants objected to the answer as not responsive 
to the question. 


A. I am putting this now on the basis of it as it existed. 
Q. Did you make any estimate as to what it actually cost? 
A. No; I did not consider it cut any figure in what I was 
1124 looking at—what it cost. 
Q. What inquiry did you make, Mr. Porter, about the debis 

of the railroad company ? 9 

A. I don’t think I made any; I didn’t see that they affected me 
or the plan. . 

Q. And that is the reason vou made no inquiry about them? ) 

A. That is the reason; and I did not want to be drawn into a 
contest. What were ahead of the bonds would have to be paid any- 
way, and what were not ahead of the bonds would not be paid; and 
consequently I was not interested in it, and I wanted to keep out of 
it. I did not want to be looked upon as interested in it. 3 

Q. That December contract, Mr. Porter; you mentioned the addi- 
tional things you got by making that contract, and there were two 
things, I believe, vou did not mention—one was the cancellation of 
the construction contract by Henry Crawford and his surrender of 
any rights to additional income bonds on the road. Were those part 
of the consideration for the contract ? ‘ 

A. Those were parts of the consideration. j 

Q. For making that contract ? 

A. Yes, sir. | 

Q. That letter of November 153, 1884, which you wrote to Mr. 
Dows—you state that that was the plan which you had in mind at 


the time vou wrote that letter ‘ : 
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oe A. Yes. % 
z . Q. But there were some changes took place subsequent to that 
| | time ? : | : 

A. Yes, sir. i 


Q. The parties who at that time were supposed to.be going into it 
did not go in, and others went in their place, didn’t they ? 
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1125 =A. I don’t remember how that is; I did not have any par- 

ticular parties in my mind; I only ‘knew that there was an 
atmosphere of people wanting to join me large enough to take the 
responsibilty. 

Q. In other words, you had looked over the ground in a general 
way and made up your mind you could carry out the plan indicated 
in that letter ? 

A. Yes; with such modifications as the future might justify, be- 
fore they were closed. 


Redirect examination by Col. Cooper: 


Q. I neglected to get your answer to my inquiry as to what the 
value of that Union Coal Company stock was. 

A. That is a thing I did not know much about either ; I just had 
an idea of the general mass, and [ did not itemize that particular 
part of it. 

Q. Do you know how much land they had ? 

A. I don’t think they had any land at all. 

Q. What did they have—that is, what physical property ? 

A. They had a coal shaft getting out a quantity of coal at that 
time, on which they paid a royalty. 

Q. Do you know, in a general-way, what you would say it was 
worth ? 

A. My answer is it was worth more to have it kept open for the 
road to get freight on than it was worth in any other way, but I 
bunched it all, as it were, in a basket. 

Q. You would say it was not worth to exceed ten or fifteen 
1126 or twenty thousand dollars, wouldn't you ? 

A. It is the first coal interest I ever owned, and [ think I 
am about as ignorant of it as a man could be. 

Q. I am talking now about approximate values. 

A. I think, perhaps, it was worth—I thought it might be worth 
forty or fifty thousand dollars, but I think now I was wild. 

Q. You say vou had seen data to make you believe that the bonds 
were valid, as I understood your testimony on cross-examination— 
that is, of the date prior to the 25th of June? 

A. No: not prior to the 25th of June; it is after that. 

(). Prior to the 26th of December ? 

A. Yes, sir. 

Q. You had seen data ? 

A. Yes, sir. 

Q. Have you got that data? 

A. I think I have got copies of it; I will have to look and see. 

Q. What papers did you get from Drexel, Morgan & Co. in re- 
sponse to your letter of request and remittance of January 12, 1885? 

A. O, I don't know; I got a basket full of things that looked as if 
people had been reporting to them the condition of the property and 
the expenditure of money, vouchers, and all that. 

Q. Have you got those yet? 

A. Yes. 

Q. Where are they ? 
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A. Some of them are here, and many of them are not. 

Q. I want to know what you got from Drexel, Morgan & Co. 

A. I have got duplicate vouchers for $347,504 expended there of 
that money borrowed on the road. I have got an opinion of John 

C. Bullitt and Mr. Hendricks that those bonds were legally 
1127 issued in Drexel, Morgan & Co.’s hands, and that they were 
perfectly safe in taking them. 

Q. Do you know what investigation John C. Bullitt and Mr. Hen- 
dricks had made of the matter ? 

A. Only from these letters. 

Q. You never saw those gentlemen ? 

A. I never saw those gentlemen. 

q. About the matter ? 

A. I never spoke to either of them, and that data has come into 
my hands since; they did not have any relation to the purchase by 
me at all; I was not looking to anything of that kind. 

Q. Have you any information to the effect that Mr. Bullitt or Mr. 
Hendricks, either of them, had this record-book of the Chicago & 
Great Southern Railway Co. in their hands? 

A. I haven’t any information on the subject at all, unless it is in 
here, and in here (referring to Hendricks’ opinion) I haven’t read 
farther than the general winding up that the securities were good. 

Q. When did you get that data ? 

A. I think Mr. Nickerson showed it to me after we had purchased 
from some correspondence we had had. 

Q. After which purchase—the purchase of December 26th or 

A. The purchase of Drexel, Morgan & Co. 

Q. I understand you to say you relied upon Drexel, Morgan 
& Co.? 

A. I relied upon the general business question and the informa- 

tion Drexel, Morgan & Co. had of this,and I thought it would 
1128 be useless for me to look any further. . 
Q. You never made any inquiry ? 

A. I never did; and these papers that came back with it justified 
mein my opinion that they had evidently been looking into it 
more carefully than I should anyway. 

Q. And the question of the debts,as to whether they were liens on 
the property, did not concern you? 

A. It did not concern me. 

(. As to whether there were liens ahead of the mortgage or not ? 

A. It concerned me to the extent, and one object of that contract 
was in reference to the hens that were ahead of the mortgage, but it 
did not concern me with reference to those that were behind it. 

Q. As to liens that might be declared to be ahead of the mort- 
gage; those concerned you ? 


? 


A. es. 
Q. What inquiry did you make about those liens ? 
A. None. 
Q. Why’ 
A. Because I was wiiling to take the chances; there was property 
enough under the mortgage for the price paid to Drexel, Morgan 


& Co. 
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Q. You were to retain the balance of the purchase-price in your 
hands under the contract of December 26th ? 

A. Yes. The contract of December 26 was made on the basis of 
what I was willing to carry out my scheme to add to the property 
to perfect it, and whatever it lacked of it must be paid, and what- 
ever it was over they might have. 

Q. When it came to the contract of December 26th, in en- 
1129 tering into the contract, as I understood you, you made no 
further examination than you had prior to June 26th ”? 

A. No further examination. 

Q. Didn’t you, as a matter of curiosity, during that interim and 
after the 20th of August 

A. A great many things came to my notice, and I purposely 
wanted to keep out of them; I didn’t want to be mixed in them. 

Q. You didn’t want to make any other inquiry ? 

A. I didn’t want to be mentioned in it. 

Q. And you failed to make inquiry because you didn’t want in- 
formation ? 

A. Because I wanted to act in the most perfect good faith. 

Q. Is that the way you act if perfect good faith, by not knowing 
anything? ‘a 

A. The way I act in perfect good faith is by establishing a prin- 
ciple that is good faith, and not bother about details until they 
come up. 

Q. So you purposely avoided looking into the financial condition 
of the Ohionas : Great Southern Railway Company, as I under- 
stand you? 

A. I did not purposely avoid it; I did not consider it worth while 
for me to do any work about it, and | did nothing. 

Q. Didn't I understand you to say you purposely aveided it? 

A. I purposely avoided the bother it would make me, that is all; 
not from the fear to know it, but from the fact that it didn’t affect 
the question as I was situated. 
| Q. Why did you say you didn’t want to know because you 
1130 didn’t want to be mixed up in it? 

A. I didn’t want to be bothered with the controversy and 
with people coming to me to talk about it. 

(. That was all? 

A. That was all; I want to say further that I had proceeded in 
the foreclosure to put money enough in court; my plan was to cover 
the amount of all these claims and leave the court to decide over 
the money instead of over the property, and I didn’t dream at the 
time that anybody would object to that. 

(2. Who are the present owners of the bonds of the Clicago & 
Great Southern Railway Company in process of foreclosure? 

A. Well, I consider myself the owner. 

Q. I am not asking you what vou consider; I am asking vou who 
are the owners. 

A. I am not the judge; if I cannot tell what I consider the fact, 
I cannot answer the question. 

Q. Whose money paid for them? 
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A. My money paid for them originally. 

Q. All of it? 

A. All of it. 

Q. Haven’t you collected any money from the members of the 
syndicate ? 

A. No,sir; Istood right by myselfand furnished the first money ; 
collected the money afterwards. | 

Q. Do you mean to say that up to the 12th of January you had 
not collected any money? 

A. I mean to sav I had not collected one single 1ota, not a penny, 
up to the time of the notation of these payments on here. 

Q. Your receipt to Mr. Nickerson for $150,000 is dated January 

12th; is that true or false? 
1131 A. I have no doubt that every notation there is true. 

Q. You had collected, at least so far as Mr. Nickerson is con- 
cerned, on the 12tb of January the whole of hissubscription of $150,000, 
hadn’t you? 

A. If the receipt says so. 

Q. What is the receipt ? 

Mr. Hitvarp: The receipt is dated January 12th. 

Col. Cooper: Then it was Mr. Nickerson’s money furnished part 
of it, didn’t 1t? " 

A. Idon’t know whether it did or not; I may have given my check 
and collected of Mr. Nickerson afterwards. 

Mr. Hitiarp: I will explain that; Mr. Porter made the whole 
check for $392,000; I purchased with Mr. Porter’s individual check 
drafts on New York, as stated in the letter, and at the same time I 
walked into Mr. Nickerson’s office and said: “Mr. Nickerson, Mr. 
Porter has used all that money to-day, and he wants your subscrip- 
tion, if you can pay it.” He gave me a check for $150,000 and that 
is how it comes on the same date. 

: Col. Cooper: Had there been any other money collected before 
that ? 

A. Not one penny, to the best of my knowledge. 

Q. The statement may show that. 
A. The statement 1s correct, whatever it is. 

Q. Whatever moneys had been paid up to the 12th of January, 
1885, on account of the subseription by the members of the syndi- 
cate you deposited in common with your own fands, and then, upon 
the bank where your account is kept, vou drew a check with which 
the drafts were purchased for Drexel, Morgan & Co. ? 

A. Yes; but my impression 
1132 Mr. Hittarp: My r@ollection, Mr. Wing had paid his sub- 

scription; he was going away; I think he said he was going 
to Florida; the time for payment was January 15th; you (Mr. Porter) 
said if he wanted to pay it before he could; my impression is, you 
took his money abouta week before you took —anybody else, but it was 
only $15,000; the siatement shows exactly when everybedy paid in 
his money. 

The Wirness: This statement I will make to cover it: I think 
that there was no more money used than had been paid in by that 
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statement on the 12th of January, and I think a material propdrtion 
of that was / ag to me after I had made my remittance to Drexel, 
Morgan & Co. 

Col. Coorer: The other moneys that were collected after the 12th 
of January by you from the members of the syndicate, as noted on 
the syndicate subscription paper; what did you do with those 
moneys? 

A. I kept them to refund to me the money I had paid before; I 
was the whole syndicate up to that tinre, and was lessening my in- 
terest as each man came in and subscribed. 

Q. So that as each man came in you took his money and used it 
as your own ? 

A. Yes, sir; and allotted him such proportion of the investment 
as that made. | 

Q. Are there any other papers between the members of the svndi- 
cate than those which have been introduced in evidence here? 

A. None, to my knowledge. 

Q. Were there any letters written by you to Drexel, Murgan 
1133 & Co. prior to June 25th, 1884? 
A. I have no recollection of any and no copies of any. 

Q. Do you find none in your letter-book ? 

A. None in my letter-book ; no. 

Q. How was it with the contract signed by you and Mr. Nicker- 
son of June 25; was that conveyed to New York by mail or by per- 
sons? 

A. That I cannot answer; it was not conveyed by me, and I sup- 
pose by mail; Mr. Nickerson may have sent it in some shape; | 
don’t know. 

Q. T understand you had not personally seen any members of the 
firm ” 

A. I hadn’t seen any of them at all. 

Q. With whom was that negotiation, so far as Drexel, Morgan & 
Co. were concerned, carried on prior to the 15th of June—you or Mr. 
Nickerson ? 

A. It must have been carried on by Mr. Nickerson. 

Q. Have you got the letter from Drexel, Morgan & Co. which ac- 
companied the bonds, and the other papers relating to the title of 
the property ? 

A. Unless it is among those papers there. 


Mr. Hittarp: It is not there: but] think I know where it ix 


Col. Cooper: Have vou got a list of the papers that came back—I 
mean outside of the bonds and stock, the tithe papers ” 

A. I don’t think so; I turned them over to Mr. Hillard. Mr. Hil- 
lard thinks he has a copy. 

Q. A list of the papers ? 

A. Of the papers returned. 

Q. I would like to have that list presented here ? 
A. I will have Mr. Hillard bring it in. 
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1134 Recross-examination by Mr. PIERCE: > 


Q. Among these papers you say there are — vouchers—vouchers 
ainounting to, in the aggregate, $347,004.05 ? 

A. Yes. 

@. What are those vouchers ? 

A. I never read them. 

Q. You have examined them in a general way to see what they 
are? 

A. They appear to be in a general way vouchers that they had to 
show that the money was expended befcre they would pay the money 
they had loaned. 

Q. For the construction of the Chicago & Great Southern rail- 
road ? 

A. Yes; they seemed to be duplicate vouchers, as if they had 
been made out in duplicate, and involving the money it was either 
to be paid out for expenditures made on the road, and there were 
vouchers for the expenditures which were made; that seems to be 
the purport of it, and that seemed to be the purport of the agree- 
ment. 

Q. When did you get those papers? 

A. They all came back with the securities. 

(). In answer to your letter of January 12 remitting the amount? 

A. Yes; I asked them to send back anything they had. 

Q. Including the letter of Mr. Bullitt? 

A. Yes; and Hendricks. 


The signature of the witness to the above deposition was waived 
by agreement of counsel. 


1135 Solicitior for complainant offered in evidence the following 
letters in connection with the testimony of Mr. Porter: 


“Law Orrices 32 Souta THrrp STREET, 
PHILADELPHIA, Jay 19th, 1883. 

Messrs. Drexel, Morgan & Co. : 

GENTLEMEN: I have received from Mr. Hendricks the supple- 
mental mortgage to John C, New, trustee, dated April 9th, 1883, and 
I enclose it herewith. I also send you copies of letters of Mr. Hen- 
dricks to me, dated April 16, 1883, and May 16, 1883, in which he 
expresses the opinion that the consolidation between the Chicago «& 
Great Southern Railway Co. and the C., B. & C. R. R. Co. has been 
legally effected, and that the supplemental mortgage, together with 
the original mortgage to John C. New, trustee, constitutes a valid 
mortgage on the first division of the road of the Chicago & Great 
Southern Railway Company. 

I consider that the matter is now in a satifactory shape. 

Mr. Hendricks’ bill, which is enclosed, I consider a reasonable one 
under the circumstances. Mine I also enclose herewith. 


Y'rs truly, JOHN C. BULLITT. 
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P.S.—I take it for granted you have reserved the money from 
Crawford to pay these bills.” 3 


Stamped: “ Received May 22, 1883.” 


1136 “Loan of Drexel, Morgan & Co. to Crawford. 

Copy. 

INDIANAPOLIS, IND., May 16, 1883. 
John C. Bullitt, Esq., Philadelphia, Pennsylvania. 

Dear Sir: On April 16th I wrote to you to the effect that Mr. 
Crawford had effected a consolidation of the C. & G. 8S. R’y Co. and 
the C.,B.&C.R.R. Co.in a form that I thought legally sufficient, and 
that when the consolidated company should make and place on 
record the supplemental mortgage formerly spoken of, it, together with 
the original mortgage to John C. New, would constitute a valid legal 
mortgage on the line of road described in the instrument. 

Mr. Crawford has sent this supplemental mortgage, and I here- 
with forward it to you. I think it sufficient for the purpose in- 
tended. | 

As my services in the matter seem to be now ended I take the 
liberty to enclose the bill of my firm for the services. This matter 
occupied so considerable a portion of my time in the months of 
December and January, besides odd occasions in the subsequent 
months, that I hope Messrs. D., M. & Co. may regard the bill as 
reasonable. 1 think perhaps, if you knew the amount of time that 
this matter actually occupied me, you would suppose the charge 
moderate, irrespective of the magnitude of the interests involved 
In it. 

Yours very truly, : 
(Signed) A. M. HENDRICKS.” 


1137 “Copy. 
“INDIANAPOLIS, IND., April 16, 1883. 
“John C. Bullitt, Esq., Philadelphia, Pennsylvania. 


“Dear Str: Your letter of 13th, relating to the Crawford busi- 
ness, is received. A week or so ago Crawford sent me the consoli- 
dation papers and a draft of deed of further assurance. As to the 
former, I thought them sufficient, and pursuant to the request of 
Mr. Crawford caused the articles of consolidation to be filed in the 
oftice of the secretary of state. As to the deed of further assurance, 
I suggested some modifications, and wrote to Mr. Crawford that, if 
these were made and the deed recorded and a certified copy of it 
sent to me, I would give it to vou as my opinion that the mortgage 
and deed of further assurance created a some mortgage upon the 
first division of the road. When I receive the copy I will write you 
to the effect indicated. . 

“Very truly, — “A. W. HENDRICKS.” 


1138 “Drexel, Morgan & Co., Wall St., corner Broad, New York. 
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“New York, May 22, 1883. 
“John C. Bullitt, Esq., 32 South 3rd St., Philadelphia, Pa. 
“Dear Sir: We to-day received your favor of 19th inst., enclos- 
ing copies of letters of Mr. Hendricks, also bills of Mr. Hendricks 
and your good self. 

“Your letter also covered the supplemental mortgage to John C. 
New, trustee. Kindly say, ifit is in order, why you do not have it 
recorded and lodged with the trustee. 

“Yours truly, 


| 1139 Law offices 32 South Third street. 


CuicaGo & GREAT SOUTHERN Raitway Co., 
PHILADELPHIA, Jan. 1st, 1883. 


HENRY 


9 


Messrs. Drexel, Morgan «& Co. 

GENTLEMEN: As the result of my correspondence with A. W. Hen- 
drick, Esq., of Indianapolis, for his opinion in regard to the validity 
: of the mortgage on the northern division of the Chicago & Great 
Southern Railway Co., for $2,000,000, I make this report. 

The small map enclosed, which while not drawn upon a scale, 


| construction of the road. 

The mortgage describes the northern division of the Chicago & 
Great Southern Railway Company as extending from Brazil, in Clay 
Co., through the Co’s of Parke, Fountain, Warren, Benton, Newton, 
und Jasper, to its junction with the Louisville & Chicago Railway 
Co. The mortgage does not cover any part of the line constructed 
south of Attica, as the title to that part of the line is vested in the 
Chicago & Block Coal Co. In Mr. Hendricks’ opinion the Chicago 
& Great Southern Railway Co. does not possess the power to con- 
struct its line in Jasper county, but as the Chicago & Block Coal Co. 

has the power to locate part of its line in Jasper county, a 
1140 construction between the Chicago € Block Coal Co. and the 

Chicago & Great Southern Railway Co., and the execution of 
a deed of assurance to the trustee of the mortgage by the consolli- 
dated company will put the whole line of road from the junction 
with the Louisville, New Albany & Chicago Railway Co., in Jasper 
county, to Brazil, in Clav county, under the lien of the mortgage. 
When this has been done, should no further progress be made in 
the completion of the line— 
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| The length of road with track laid will be-.-------- 49.8 miles. 
The length of road with no track laid will be. .----- 28.54 “ 


78.34 miles. 


In the present status of the Chicago and Great Southern Railway 
Company, the mortgage covers road, with track laid, 28.4 miles. My 
information in regard to length of road and track Jaid is derived 
from a letter from Mr. Roswell Miller to Mr. Hendricks. 

The right of way paid and unpaid fur, acquired, and to be ac- 
quired by the Chicago & Great Southern Railway Co., has been ex- 


will give vou a general idea of the status of the mortgage and the 
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amined by Mr. Roswell Miller, who has already, I believe, made a 
statement to you on this subject. I send you, however, a copy of his 
statement, with three maps, explanatory of the examination made 
by him on this subject. 

The judgments against the Chicago & Great Southern Railway 

Co. appearing unsatisfied of record on the searches obtained, 
1141 amount to $2,840.95. Two of these, amounting to $2,567. 90, 

Mr. Crawford states, have been paid. On the certificate of 
search from Benton county is endorsed a statement that one of these 

—a judg’t for $2,005.90—has been paid. The remaining judgment 
is a right of way claim when an appeal is pending. 

The only mortgage on the séarches produced against the Chicago 
& Great Southern Railway Co. is the mortgage to John C. New, trus- 
tee, for $2,000,600. 

On the searches produced the only suit pending is the one rela- 
tive to the right of-way claim dlready referred to. but I do not find 
any searches for suits in Jasper or Newton Co. Mr. Crawford states 
that there are no suits pending, in either of these counties, and that 
the searches produced show everything in the way of suits, judg- 
ments, & mortgages against the Chicago & Great Southern Railway 
Co. 

In regard to the coal lands and ééntracts no information has been 
furnished upon which any opinion can be given. 

Mr. Hendricks thinks it safe. to assume that the foreclosure pro- 
ceedings and sale under which: the Chicago é& Block Coa] Company 
was organized and valid. The searches show this C ‘0. to be free from 
suits, judgments, and mortgages against it, except a judgment in 
Clay county for costs, $9.55, and the railroad tax in certain town- 

ships of Fountain Co. amounting to $168.28. 
1742 I understand that the ‘arrangements with Messrs. McCor- 

mick & Dull bind them ‘to transfer: the securities of the Block 
Coal Co. so soon as the money is paid them under the contract. 
Upon this being done a consolidation can then be effected between 
the Chicago & Great Southern Railway Co. and the Block Coal Com- 
pany, and then the right to complete the line from Fair Oaks Junc- 
tion to Brazil will be vested in the Chicago & Great Southern Rail- 
way Co., and by proper conveyancing the lien of the mortgage to 
John C. New, trustee, can be extended to the whole line. 

Mr. Crawford requests me to speak of the apparent defects as to 
the right of way. I do notsuppose they will present any serious difti- 
culty. It may require some attention to have them perfected, but 
they are not more serious than is found in pretty much all railroad 
construction. 

Yours truly, 


JOHN C. BULLITT. 


I have handed to Mr. Crawford the original and other papers 
which have come from him. 


64—1250 
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1143 Tuomas F. Wirurow, a witness called on behalf of the de- 
fendants; being first duly sworn, was examined in chief by 
Col. Cooper, and testified as folluws: 


 Q. State your name, age, occupation, and residence. 
A. Thomas F. Withrow; lawyer; Chicago. 
Q. Do you know Henry H. Porter? 
A. Yes. 


Q. Do you know Samuel M. Nickerson and Lyman J. Gage, or 


either of them? 

A. I know both of them. 

Q. Without stating anything that occurred between you and your 
clients, I will ask you the question as to whether, prior to the 26th 
of December, 1884, last year, you were ever asked to look into the 
affairs of the Chicago and Great Southern Railway Company as to 
titles, and so forth ? 

A. I was not asked to look into their affairs with regard to titles ; 
I had been consulted. 

Q. Had you been consulted prior 

A. I had been consulted in regard to matters connected with that 
company, but I never investigated the title. 

Q. That is, prior to the 26th of December, 1884? 

A. I never have. 

Q. I mean you were consulted prior to the 26th of December, 
1584, last year? 

A. I could not fix the date that I had been consulted. 

Q. Nearly a year ago? 
1144 A. Well, I could not say certain as to the date, but I had 
been consulted by Mr. Porter in regard to his affairs con- 
nected with that company frequently since he became interested in 
the matter. I cannot fix the date. | 

Q. Can you remember how your consultations with him began 
with reference to a litigation that commenced down in Indiana 
along in March last—February and March ? 

A. I cannot remember dates, for nothing occurred to make me 
charge my mind with the dates. I cannot remember the consulta- 
tion I had with Mr. Porter. 

Q. Did you ever see the record-book of the Chicago and Great 
Southern Railway Company ? 

A. No, sir. 

Q. Did you ever see Mr. Crawford’s construction contract. 

A. No, sir. 

(. You never saw the construction contract between Mr. Craw- 
ford and the company ? 

A. I never saw any contract made by Mr. Crawford as an officer 
of that company. 

Q. Not as an officer of the company ? 

A. I mean contracts with the company. 

Q. You never saw any ? 

A. No, sir. 

Q. I will ask vou, with reference to fixing the date, as to whether 
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you conferred with Mr. Spvoner, now Senator Spooner, of Wiscon- 

sin, with reference to a contract which Mr. Porter, on bebalf of 
: ——e" and his associates, was thinking of entering into with Craw- 
ford ? 
: A. I have had conversations with Mr. Spooner about a contract, 

“4 but not before it was entered into. 
Q. Not before ? 
A. No, sir. 


y "1145 Q. Here is a copy of a contract that has been introduced 
) in evidence marked “ Exhibit E.” 
: A. Mr. Spooner did not exhibit to mea copy of the contract as 


the subject of our conversation ; the conversation was general as to 
some questions of law that arose with reference to the contract. He 
did not exhibit the contract to me atall. I don’t know that he had 
it with him. 

QQ. Had you seen that contract? 

A. At the time that I had these conversations with him ? 

Q. Yes. 

A. The paper which vou show me, “ Exhibit E,” seems to be a 
duplicate of a paper which was exhibited to me by Mr. Porter a few 
days before I had the conversation with Mr. Spooner. 1 understood 
ut the time that it was exhibited fo me by Mr. Porter; that it had 
been executed between the parties, and the conversation, of course, 
with Mr. Spooner was after that time. 

Q. How long before this conversation with Mr. Porter, in which 
r he exhibited a duplicate of this contract, or a copy thereof, had you 

been in consultation with Mr. Porter about the affairs of the Chi- 
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c oe cago and Great Southern Railway Company? 
. A. This conversation that I allude to was the first one I have any 
i recollection of with Mr. Spooner, and that was some time last 
b summer. 


f (Q. With Mr. Porter, I mean. 
; A. Let me finish my answer—some time last summer. The in- 
| terview with Mr. Porter in which be exhibited the paper you 3 
3 1146 refer to to me was a few days before that conversation with yi 
Mr. Spooner. Now, I had had conversations vith Mr. Porter 4 
before that time, but how long before it would be impossible for me a 
to say—not, however, In regard to this contract, but conversation in e 
regard to legal questions that arose in the law of corporations ax 4 
affecting that property. 4 


i : 
. Cross-examination waived. 


' The signature of witness to above deposition was waived by agree- | 
ment of counsel. 


. Tee Rosert Law, a witness called on behalf of the defendants, being 
| first duly sworn, was examined in chief by Col. Coorer, and testified 

as follows : 

Q. State your name, occupation, and residence. 

A. My name is Robert Law; mostly in the coal trade; Chicago. 

Q. Do you know Heury H. Porter? 
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A. Yes, sir. 
- Q. How long have you known him? 
A. Twenty or thirty years. 
Q. Did you ever have any business with him? 
A. Yes, sir. 
Q. Outside of selling him coal? 
A. Yes. 


What business, in a general way? I don’t want you to go into , 


details. 

A. Some operations in railroads to some extent. 

Q. Did you ever have anything to do with him in connection 
with the Chicago and Great Southern Railway Company? 

A. Yes, sir. 
1147 Q. When did you first know about that railroad—about 
what time? 

A. About the time I subscribed. 

@. Was that before cor after the holidays last year? 

A. I don’t know the date; I think at the date subscribed by me. 
The execution will show it. ; 

Q. How did you come to take an interest in it? Was it at Mr. 
Porter’s instance, or did you hear about it and request Mr. Porter to 
allow you to come in ? 

A. Mr. Porter was going into this operation and suggested it to 
me, and [ had had some little deals with him before that were sat- 
isfactory, and I told him I would take a little corner in this. 

(). Did he bring the matter to your attention first ? 

A. I think so. 

(). How long before you actually subscribed ? 

1 think not over—I would think not to exceed a week or two. 

Q. What did he tell vou about the matter—that is, about the 
property and what you were going to buy, and so forth ? 

A. My impression is that he had bought the bonds, I think, « 
the company, and the suggestion was made about completing t 
ballasting it, and I think a resolution was made to continue it down 
to Brazil—tinish it or extend it. 

(). Whom did he say he bought the bonds of ? 

A. I don’t remember that statement, but I think of Drexel. Mor- 
gan & Co. 

Q. Did he show you this agreement marked “ Exhibit E?” 

A. No, sir. 

Q. Did you never see it before ? 
1145 A. I don't think I did; J did; | may have, but I don't re- 
member. I will not be sure, but my impression is I don’t 
think I did see 

Q. Did Mr. odin show you any prospectus of the road printed ? 

A. I think not. 

Q. Just state, Mr. Law, the substance of what he said to you. 

He came to me and said—I think he said he had bought the 
bonds of the company, and wanted to know if I wanted to take a 
little corner in it. I told him [I would, and he had a paper in his 
pocket. He pulled it out, and I subscribed my name te it. 
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Q. How much did he tell you the bonds had cost—the purchase 
price of the bonds ? 

A. I don’t know that now, but my impression is it was less than 
half, probably, of what they were hypothecated for. I may be 
wrong about that, but | think that was it. 

Q. Do you remember anything about, in round numbers—about 
how much they had been hypothecated for ? 

A. Well, between four and six hundred thousand dollars, I think. 

Q. Between four and six hundred fthousand | dollars ” 

A. I think so. 

Q. And he had bought them for less than half of the amount? 

A. I think that was the result. I would not be sure what he did 
pay for them; I don’t remember. I know it was a good deal less 
than the face of them. 

Q. The face of them, I will tell you, was $1,200,000. Now, how 
with reference to the face of them ” 

A. Less than $1,200,000—less than the face of the bounds. 
1149 Q. How much less” 
A. Well, I think it was about half. 

@. That would be about $600,000? 

A. That is my impression ; yes. 

Q. And he wanted to raise that.much mone ‘vy—that is, he wanted 
to know if you wanted to come in and furnish a portion of the 
money ? 

A. No; he had bought them then. 

Q. How was it about his letting you in on the ground floor? 
Were you to have your interest on the same basis that he had 
bought his interest, or bought the entire property ? 

A. At whatever he had bought them for. [ think he was in pos- 
session of them at that time; and I understood IT came ‘nu on the 
basis of what he bought them for. 

Q. Did he tell you who else were in the deal with him 7 

A. I think probably there was one or two before; I think Mr 
Nickerson, and I think Mr. Seibert, of New York; | think Mr 
Lawrence. 

Q. E. F. Lawrence ” 

A. This Mr. Lawrence here. 

Q. You became interested in the bonds at the time your subserip- 
tion was made? 

A. Yes, sir. 

Q. How much was the amount of your interest in the syndicate ? 

A. I think I only took 20,000. 

. $20,000 you took ® 

A. Yes, sir. 

Q. He told you, as I unders‘and you, that his purpose was to ex. 
tend the road south ” 

A. The intention was to ballast it up and make a first-class road 

of it, and then extend it down south. 
1150 q. Where to? How far south ” 
A. Well, the first limit was Brazil, probably | but what the 
arrangement was afterwards I don’t know. 


*3 q ny ot . 

ahs ar 8 RE ay BSR Saat 3 iy 
a oem aon ’ ns " ett ” areas (is es 
mnie alo 


SY eee ee ras Bee er ee ae 
4 rth eatin Vaile pie 4 aie Set nace Sid 
J ase Ee ee, OE re 


510 HENRY H. PORTER VS. 


Q. Did he tell you about extending it northward from its northern 
terminus ? 
A. No; I didn’t hear anything of that kind contemplated at that 
time. 
Q. Did you know Mr. Henry Crawford was interested in the 
road ? 
A. Now? 
Q. Did you know then ? 
A. No; I did not. 
Q. Did you know Mr. Henry Crawford personally ? 
A. Oh, very well. 
Q. You had known him for a good many years? 
A. Yes, sir. 
You did not know at the time you subscribed that Henry 
Crawford had any interest in the matter ? 
A. No. 
Q. Then it must certainly be true that you never had seen this 
syndicate agreement? 
A. I don't think I did. 
Q. Your interest in the securities is the same now as it was when 
you paid your money? 
A. Yes. , 
Q. There are $1,200,000 of bonds here, I will tell you; you are 
interested, then, in those bonds, as I understand it ? 
A. Yes, sir. 
Q. Did you know at the time you made this subscription that the 
road was in the‘hands of a receiver? 
A. No: I did not. 
(). You did not know that? 
A. No; | made no inquiry; I simply subscribed and paid my 
money. 
Q. You had been in former deals with Mr. Porter and 
115! made some money out of them. When he asked vou to go 
into this you said he could put you down for $20,000 and 
went into it; that is practically it, isn’t it ’ 
A. [ subscribed $20,000 and paid the money. 


Cross-examination by Mr. Pierce: 


(. Along about the holidays you say Mr. Porter caine to vou and 
told you he had purchased the bonds of the C ‘hicago and Great 
Southern road? 

A. It was a few days, it might have been a week or one, before I 
subseribed. 

Q. Did he tell you how many bonds he had bought? 

A. Allof them he told me. 

(). All the bonds on the road? 

A. Yes, sir. 

(. And he wanted vou to take an interest with him? 

A. Well, he didn’t want me; he said if I wanted to come in I 
might. I don't know that he tried to coax me; it was voluntary on 
my part. 
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Q. He told you if you wanted to come in you could come in and 
take an interest with him ? 
A. Yes, sir. 
Q. So you subscribed $20,000 ? 
A. Yes, sir. 
Q. At that time you say you had no knowledge of Mr. Crawford 
having any interest in the bonds? 
A. I have no recollection of knowing a thing about it. 
Q. Mr. Porter told you that he had bought those bonds from 
Drexel, Morgan & Co., did he? 
1152 A. I think that is the firm he told me he had bought them 
from. 
Q. And that he had bought them, your recollection is, at about 
half their face value? 
A. I think so; perhaps it might have been less than that; I can- 
not fix the amount exactly. 
Q. You knew very little about the matter, except as you gained 
your information from Mr. Porter? 


t 
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: A. I had no other means of knowing anything. 

3 Q. You had no other means of getting information about the 
matter? 

; A. No, sir. 

Q. And asa matter of fact yowhad no other information except 
what you got from Mr. Porter at the time he talked with you? 


A. None whatever. 


‘ Q. You had not heard at that time that there was any infirmity 
or anything illegal in the issue of the bonds or the mortgage by 
ee which they’ were secured ? 


A. I had no knowledge of anything. 

Q. But you invested in good faith, believing you were buying 
genuine securities, did you ? 

A. Yes, sir. 

Q. Did you learn from Mr. Porter or anybody else that Mr. Craw- 
ford had any interest in any way, shape, or form in this matter ” 

A. At the time I subscribed ? 

Q. Yes. 

A. I didn’t know that he had any. 

Q. You didn’t know that he had any interest of any kind or char- 
acter ? 
| A. No; in fact I was led to believe from the conversation that he 
| had none. 
” Q. And that Mr. Porter was the only party that was in- 
1153 terested in the matter ? 

A. That he owned everything; all the right and tide and 

had perfect title to them. 


Redirect examination by Col. Coorenr : 


Q. You say you were led to believe that Mr. Crawford had not 
any interest ’ 
‘ A. Yes, sir. 
: Q. I understood you to say on your direct examination, Mr. Law, 
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that you didn’t know that Mr. Crawford had ever been connected 
with the matter at all. 

A. Oh, I knew that he built the road. 

@. You knew that? 

A. Yes, sir; you misunderstood me there; I knew that he con- 
structed the road in the first place. >. 

Q. How long had you known about that—about Crawford being | 
engaged in building the road ? 

A. Oh, I think I knew it when he first started it, almost. 

Q. Did Mr. Porter ever apply to you to help him prior to the 
time that Mr. Crawford did ? 

A. No, sir. 

Q. If you knew about the time he first started it you must have 
known way back as far as 1882 or 1881. 

A. I could not fix the date, but I know about the time he com- 
meneed to build it. 
aI Q. Had you ever been over the road when you took an interest 
at in these securities ? 
7 A. No, sir. 
s Q. Did you know Mr. Crawford had ever owned the securities at 
: the time you made the subscription with Mr. Porter ? 

A. The bonds? 
; 1154 Q. Yes. 
A. Yes; I knew that he owned them at one time. 
Q. You knew he owned them at one time? 
. Not perfectly. 

° I mean had you information that he owned them ? 

A. Yes; I had information that he issued the bonds himself. 

Q. That he issued the bonds himself; is that what I understand 
you? 

A. Yes. 

Q. Did you know what he had done with the bonds? 

A. Well, I understood that he hy pothecated them and borrowed 
money on them from Drexel, Morgan & Co. 

Q. Did you understand that at the time vou made the subscrip- 
tion to the syndicate contract ? . 

A. Understand what ? 

Q. That C rawford had hypothecated the bonds with Drexel, Mor- | 
gan & Co. 

A. Yes, : sir. 
Q. You understood that at that time? | 
A. Yes, sir. a 
(Q. How did you understand Mr. Porter had got them? | 
A. Bought them from those parties. 
Q. From Drexel, Morgan & Co.? 
A. [think that is the name of the firm. 
Q. You stated it might have been a week or two after you first 
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talked with Mr. Porter that you made the subscription; now in that : 
: interval did you talk with Mr. Crawford about the matter—Henry 
Crawford ? 


A. No, sir. 
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od 

Q. You did not see Crawford ? 

A. I saw him, but I never spoke to him on the subject. 

Q. And, as I understand you, you understood at that time that 

Mr. Crawford had himself built this road and had issued 
1155 these bonds? | 
A. Yes. 

Mr. Pierce: You said, in answer to a question of Col. 
Cooper’s, that you understood Mr. Crawford had issued the bonds ; 
what do you mean by that? 

A. Well, I was under the impression that in building the road 
he had issued the bonds and hypothecated them to raise money on 
them. 

Q. That is, that the bonds had been issued to him, you mean, 
and that he had hypothecated them ? 

A. Yes, sir. 

Col. Cooper: Whom did you understand had issued the bonds 
to Crawford ? 

A. Well, positively I don’t know, in fact, who did issue them io 
him. 

Q. Who did you understand to have issued the bonds to him ? 

A. Well, I suppose as fast as he constructed the road the bonds 
were issued to rain but by whom I don’t know; I don’t know 
what the charter was. I understood the bonds were given to him 
for constructing the road, and who gave them to him I don’t know. 

Q.. Did you know who had control of the road—of the corpo- 
ration ? 

A. No. 

Q. Had you been informed about that? 

A. No. 

Q. What was your understanding as to who had control of the 
corporation? That is, I understand you to say that you urderstood 
that Crawford was building the railroad, and was getting bonds for 
building the railroad. Now, then, whom did you understand to have 
control of the corporation in the matter—Crawford ? 

A. Crawford, I suppose. 
1156 Mr. Pierce: Yo you mean to say by that that you under- 
stood Mr. Crawford was controlling the corporation—con- 
trolling the railroad company ? 

A. I supposed he was the principal; at least I understood so, 
having possession of the bonds and hypothecating them, I supposed 
he was the principal all the way through in this matter. 


The signature of the witness to above deposition was waived by 
agreement of counsel. 


1157 E. F. LAWRENCE, a witness called on behalf of the de- 
fendants, being first duly sworn, was examined in chief by 
Col. Cooper, and testified as follows : 


Q. State your name, occupation, and residence. 
A. Edward F. Lawrence; residence, Chicago; I am in no active 
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Q. What relations do you sustain to the Chicago & Great South- 
ern Railway Company ? 
A. I hardly know myself without looking up the tewwed | to see. 

Q. As near as you can get at it, Mr. Lawrence. 

A. I believe I am president of it. 

Q. You believe you are president of it? 

A. I think so. 

Q. Have vour duties since you have become president been such as 
to make active business for you ? 

A. Well, they have not been very onerous. ‘ 

Q. How long have you been president? 

A. I could not state; I could not give you the date. 

Q. When did you become connected with the company ? 

A. Well, I could not give you that date. 

Q. When did you first hear about it? 

A. About the Great Southern Road ? 

Q. Yes. 

I think it will be two years in February since I first knew 
cs was such a road. 

Q. How did you find out about the road ? 

A. Well, I cannot tell you that; I don’t know; two or three par- 
ties might have spoken to me about it—either of two or three, 
rather. 

1158 Q. State who? 
A. Either Mr. Porter, Mr. Nickerson, or Mr. Gage; I think 

it was one of the three. 
-Q. I will ask you whether you area director of the First National 
Bank ? 3 

A. Iam. 

Q. It was through your connection with the bank that vou first 
heard about the Chicago & Great Southern road, wasn’t it? 

A. Well, you might say it came in that way ; yes. 

Q. When did you first become interested in the road ? 

A. I cannot give you that date without referring. 

Q. You subscribed to a document that Mr. Porter had ? 

A. Yes; I believe I did. 

Q. That was a document, was it not, wherein persons, among 
other things, subscribed to the purchase of the bonds and stock of 
the road? 

A. That is as I understand it; that is as I recollect it. 

Q. How long before you actually made vour subscription did you 
first contemplate going into the matter ? 

A. I could not give you the dates. 

Q. About how long? 

A. I should say two or three months, perhaps, it might have 
been. 

Q. Two or three months ? 

A. It wasall talk prior to that. I don’t remember when I was 
first spoken to about it. 

Q. With whom was your talk ? 

A. The first talk, do you mean, or all the way through ? 
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Q. Your first talk about taking an interest in it. 

A. I forget whether Mr. Nickerson or Mr. Porter spoke to 
(1159 me about it first; I don’t remember which one. 

Q. You think that was two or three months before vou 
actually made your subscription ? 

A. That is my recollection of it. I don’t know as it was so long ; it 
might not have been over two or three weeks. 

Q. Are you able tostate the information you got at the different 
conversations you had up to the time you actually made your sub- 
scription as to what information you got about the road ” 

A. I haven’t any recollection what it was; I had faith enough in 
Mr. Porter to put $5,000 in there, and I didn’t make much further 
inquiry or talk much about it. : 

Q. Did you or not hear from Mr. Porter any account of the road— 
what it was, where it commenced, and where it ended, and what the 
securities were that you were going to buy; what proportion in 
value they bore to the whole securities that represented the property 
of the company ? 

A. Well, I would not pretend to state anything concerning con- 
versations and details that occurred between me and Mr. Porter if 
I did not really remember. 

Q. I don’t ask for details ? 

A. I know there was talk about’there being some bonds issued on 
this road, and, by my putting in so much money, I would be inter- 
ested to a certain extent fo so many bonds. Since | heard you talk- 
ing with Mr. Law, I think it was one million two hundred thousand 
dollars of bonds that was referred to. 

Q. Did Mr. Porter show you this agreement between him- 
1160 self, as representing himself and his associates and Mr. Craw- 
ford, marked Exhibit E, prior to the time vou subscribed, 

that was in writing at that time, subsequently printed ? 

A. I saw a contract prior to this being signed which this may be 
a copy of. 

(Q). Look it over and see. 2 

A. There might have been some changes after I saw it; I did not 
see it probably, for | don’t know how many days. Somebody showed 
it to me before I signed it; I don’t know when it was signed. 

(). Mr. Porter showed it to you ? 

A. I don’t remember whether it was Mr. Portor; it was in the 
bank. Somebody showed it to me::I don’t remember whether it 
was he. 

Q. Some official of the bank ? 

A. It was not given to me by an official of the bank as an official ; 
it was either Mr. Porter or Mr. Nickerson. I have had more talk 
with them about it than anv one else. 

Q. When you made the subscription did you know how much in 
amount was to be raised ? 

A. No; I did not exactly. 

Q. Did you know approximately ” 

A. Well, I don’t know as I knew approximately even. I would 
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not pretend to say now; I presume I knew at the time, but it has 
gone from my mind, and I don’t remember about it now. ~ 

Q. Did you know at the time you went into the matter that the 
bank was to get an assignment of whatever interest Crawford had 
in that contract last referred to? 

A. There was some talk about it; what it was to get exactly I 

don’t know. I presume it was all gone over, and the under- 
1161 standing was that the bank was to have something ; ; I don't 
remem ber. 

Q. You are interested now in those bonds to the extent of $5,000? 

A. Yes, sir 

Q. Did vou know anything about the history of those bonds ? 

A. Nothing except what I was told. 

Q. What vou were told by Mr. Nickerson and Mr. Porter ? 

A. Yes, sir. 

Q. What were you told about the history of the bonds? 

A. I was told that they were hypothecated with Drexel, Morgan 
& Co., but I don’t know by whom nor for how much; I don’t re- 
member that. 

Q. Did you know who built the road? 

A. I was told Mr. Crawford built it. 

@. You had known that for some time, had you not; that Mr. 
Crawiord was engaged in building that road; I mean somewhere 
prior to 

A. I knew ita little while prior to my having a subscription ; I 
could not fix the dates. 

Q. Did you know whether Mr. Crawford had originally been the 
owner of these bonds? 

A. I did not. 

Q. You did not know that? 

A, No, sir. 

(). You did not know who owned them” 

A. I did not know who owned them; [ did not know how they 
got into Drexel, Morgan & Co.’s hands. 

@. Did you know who was in charge of the road; who was the 
controlling spirit in the read, in the company—I mean at or about 

the time this contract was entered Into? Ator prior to the time 
1162 of the contract of December 26th, did you know who was the 
controlling spirit in that company? 

A. What is the date of that contract ” 

Q. The 26th of December, 1854. 

A, My recollection is that a man by the name of Shumway was 
receiver: Lam not sure. Am I wrong about dates ; was he receiver 
at that time t 

q). Yes. 

A. | supposed he was. 

(2 Who controlled the organization ; who owned a majority of 
the stock—did you understand ? 

A. I have forgotten, if | knew. 

(). Who was president of the company—did vou know? 

1 don’t know that even. 
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Q. Did you know who the directors were ? 

A. No; I don’t know the directors; at least, I could not state from 
memory. 

Q. Did you know about the building of the road or how it was 
built ? 

A. I was told Mr. Crawford had the contract. 

@. To build the road ? 

A. Yes, sir. 

Q. As director of the company,weren't you told? Didn't you have 
information prior to the time this syndicate contract of December 
26th was entered into that that was Mr. Crawford's road ? 

A. Very likely there was conversation of that kind; I would not 
say I had or had not. 

That Crawford had control of the property ? 

. I would not state positively that I had or had not, but I pre- 
sume it may have been so. 

Q. Don’t vou remember it was a matter of discussion in the bank, 

amongst the directors, as to Mr. Crawford's indebtedness to that 
1163 bank, and that among his other assets was his interest in that 
property ? 

A. Well, there were a good many discussions where I did not par- 
ticipate—I am not particularly active in the management of the 
bank—there are a great many disoussions that have been had and I 
know nothing about it. I know in a general way that Mr. Crawford 
was indebted to the bank, and I forget what the securities were now. 

Q. Did you know, in a general way, that among other assets that 
Mr. Crawford had were securities representing this property—the 
Chicago & Great Southern Railway ? 

@. You had been told so”? 

A. I had been told so. 

Q. And vour understanding, ina general way, was that Mr. Craw. 
ford also controlled the corporation ” 

A. Well, i don’t know that [ had anv understanding on that 
point at all; I don’t think I did. It would be a fair presumption 
that I could know it as well as anything that [ didnt know posi- 
tively myself. 

Q. Have you got any stock of the company now ? 

A. I presume I had to have some: [ don't remember about it, 
though. 

Q. Have you got any certificate in. your possession representing 
any stock of the company ? 

A. No; I could not tell without looking over my papers. 

Q. Do vou remember of having received any certificate’ 

A. I have forgotten about that. I believe [had some stock some- 
where, but I don’t know. 

Q. Did you keep it? 

A. I don’t know that either; I would have to hunt for it. 
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1164 Cross-examination by Mr. PIERCE: on 


Q. Now, Mr. Lawrence, Mr. Porter came to you and told you that 
he had bought the bonds of the Chicago & Great Southern road, 
did he? 

A. Something of that nature; yes. 

Q. Bought all the securities of the road? 

A. I understood him so; that is the word he made use of, that he 
held all the securities of the road. 

Q. Did he say whom he had bought them from? 

A. I think Drexel, Morgan & Co.; that is my recollection. 

@. He was the owner of all the securities on the road? 

A. That is my recollection. 

Q. Did he tell you what his plans were about the road ? 

A. On, in a general way, I think, he did. 

And he offered you an interest with him in the outcome of 
the transaction ? 

A. Yes; that was the nature of our eoneeniiion. 

Q. And without inquiring very much about it, but relying en- 
tirely on his judgment in the matter, you took $5, 000 ? 

A. That is precisely the situation. 

(. You subscribed $5, 000? 

A. Yes, sir. 

Q. I will ask you if the possession or ownership of the bonds in 
any way in Mr. Porter was disturbed by that or whether you ex- 
pected him to go right along as the owner of the bonds? 


Solicitor for defendants objected to the question on the ground 
that the contract shows that. 


1165 A. I expected that he would go right along and handle 
the bonds himself in any way his judgment dictated. 

Q. You never interfered or made any suggestion ? 

A. Not at all. 

Q. You take very little interest in the matter? 

A. I take very little interest in it anyway—active interest, I 
mean. 

Q. I will ask you if at the time you made that subscription, you 
ever had any information or had anything stated derogatory to the 
issuing of the bonds? 

A. Not anything. 

Q. If you heard any infirmatory or any taint attached to the 
mortgage or the bonds on the property ? 

A. Not a syllable in any shape. : 

Q. But you made your subscription in good faith ? 

A. Entirely so. 

Q. Believing you were taking an interest in legitimate securities ? 

A. That we owned those bonds. 


Redirect examination by Col. Coorer: 


Q. You relied on Mr. Porter in the matter? 
A. Entirely. 
. To look after all those things ? 
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A. Yes. 

Q. Why did you have such confidence in Mr. Porter? 

A. Because I had been associated with him more or less for the 
last 15 years, and thought I knew him pretty well. 

Q. You knew him to be a very careful, prudent, business man? 

A. I think so. 

Q. A man who had had large experience in corporations ? 

A. Certainly. 
1166 Q. And that as long as he was going into the matter, and 
was asking his friends to go into it, that he would with care 

look into all the matters of title and everythizg, so that your se- 
curities would be perfectly good? 

A. That is just about the shape of it. 


The signature of the witness was waived to the above deposition 
by agreement of counsel. 


1167 GEORGE C. KIMBALL, a witness called on behalf of the de- 
fendants, being first duly sworn, was examined in chief by 
Col. Cooper, and testified as follows : 
Q. State your name, occupation, and residence. 
A. My naine is George ©. Kimball; I am receiver of the Chicago 
and Great Southern railway ; residence, Attica, Indiana. 
Q. Do you reside in Attica, Indiana ? . 
A. Most of the time; yes. 
Q. That is, in the discharge of your duties ? 
A. Yes; my offices are there. 
Q. Where is your real residence ? 
A. My family are at Grand Rapids, Michigan. 
Q. What connection have you with the Lake Michigan and Ohio 
River railroad ? 
A. I was elected a vice-president of it. 
Q., What official position do you hold in the Chicago and Great 
Southern Railway Company ? 
A. Receiver. 
(). What else? 
A. General manager. 
Q. What else? 
A. Really head of all departments. 
(J. You are a director, are you not? 
A. Yes, sir. : 
Q. You were present at the stockholders’ meeting of Fair Oaks, 
were you not? 
A. I was at one; yes. 
Q. The one held on the 4th of May, 1885? 
A. I should judge about that time. 
Q. Who asked you to go down to that mecting ? 
1168 A. Mr. Hillard notified me of the meeting. He said I had 
been made a director, and I met them there. 
Q). He said you had been made a director, and requested you to 
meet them there ? 
A. Yes; or else he notified me "previously about that; I forget 
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which it was. I am quite sure the notice came from Mr. Hillard 
about the meeting. 

Q. That was the stockholders’ meeting ? 

A. No; I think that was done when I was in here, in Chicago, 
one day, and then he notified me of the meeting when I was down 
there; that was it. 

Q. That is, Mr. Hillard notified you when you were here in Chi- 
cago that you were to be a director ? 

A. No; oh, no; I was elected a director here in Chicago, and I 
think Mr. Hillard notified me at Attica relative to this meeting. 

Q. Were you not present at the meeting at Fair Oaks of stock- 
holders ? 

A. Yes; I say I was. 

Q. And Mr. Gardner was there? 

A. Yes, sir. 

Q. Isn’t that the first official position you held in connection with 
the organization outside of your receivership ? 

A. Yes, sir. 

Q. Isn’t this the true state of the thing, that you went down to, 
or came up to, Fair Oaks to attend the meeting 

A. No; I went down from here; I remember I[ was in here and 
went down from here. 

(. In response to whose request did you go? 

A. I think Mr. Hillard notified me. 

().. To do what ? 

A. Notified me of the meeting. 
1169 Q. What meeting? 
A. Of this meeting of the stockholders at Fair Oaks. 

Q. At the time you were not a director, when he notified you, 
were you there? 

A. I don’t remeinber whether I was or not; whether there had 
been a previous meeting or not. 

(). At that time wasn't the old board of directors still in office? 

I den’t remember; I think they were; I am_ not positive 
about it. : 

(). You were not one of the old board of directors ? 

A. Not of the old board; no, sir. I don’t remember whether 
that was the first meeting of stockholders or not. 

Q. Suppose it was; just taking it for granted it was the first meet- 
ing of stockholders, and that you had not been a director before 
that, what did Mr. Hillard ask you to do? 

A. He asked me to be there at the meeting to vote. 

Q. To vote for what? 

To vote for directors. 

(). What directors ? . 

A. I don’t remember the first names, and I could not tell to-day 
all of them. 

Q. Did he give vou a list of them ? 

A. I think he did. 

Q. You had no stock in the company, had you ? 

A. Yes,sir. There was some stock in my name. 
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Q. What stock ; how much? 
A. I cannot tell tne amount I think it is eight or ten shares; 
something like that. 
Q. How did you get that? 
A. Which—the stock ? 
Q. Yes. 
A. It was transferred to me by some other parties. 
Q. What other parties ? 
A. I could not tell. 
1170 Q. Were there any negotiations that preceded the transfer 
of the stock to you, looking to your purchase of it? 
. No; not that I remember of. 
. Do you remember whether there was or not? 
. I don’t remember that there was. 
Did you have any stock in the company ? 
There was some in my name there; yes. 
How did it come in your name? 
It was transferred to me by some other parties. 
What other parties ? 
I say I cannot tell you; I don’t know. 
You did not pay anything for it? 
. I have not; no, sir. 
. You did not agree to pay anything for it, did you? 
A. No, sir. 
Cannot you remember the conversation between you and Mr. 
Hillard, how it came about and just what occurred? 
A. No: I cannot. 
Q. You cannot tell anything about it? 
A. No; I cannot. 
Q. Did he give you a certificate representing some shares in the 
corporation ? 
A. Yes, sir. 
Q. W ho did ? 
A. Mr. Hillard did. 
Q. He is Mr. Porter's private secretary, isn’t he ? 
A. He is: yes, sir. 
Q. Did you say he wanted you to go down to Fair Oaks, or Mr. 
Porter wanted you to go down to Fair Oaks ? 
A. It was Mr. Hillard that notified me. 
1171 Q, Were you taking orders from Mr. Hillard ’ 
A. No; but I got letters from Mr. Hillard. 
Q. Were you taking at that time orders from Mr. Hillard as to 
what you should do? 
A. No; not particularly. 
Q. W hy was it that on notification from Mr. Hillard you went 
down to Fair Oaks? 
A. I went down in the interest of the company who owned the 
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stock. 
Q. What did Mr. Hillard tell you as to who it was that wanted 
you to go down there? 
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A. He didn’t tell me. 

Q. He did not? 

A. No; not to my recollection of it. 

Q. Why did you go on Mr. Hillard’s request or demand ? 

A. I thought perhaps it was a request that was made by Mr. 
Porter, he being his private secretary. 

Q. Isn’t it true that that was the sole reason you went down 
there? 

A. For Mr. Porter? 
Q. Yes. 
A. Well, I don’t know anybody else; I was in his interest. 
Q. You were there in Mr. Porter’s interest ? 

. Yes; I was. 

. You went down to that meeting ? 

. I did, sir. 

. And you think you had five or six shares of stock—a certifi- 


. Yes, sir. 

. Where is that certificate now ? 

. It is over at the office, I suppose. 
. Whose office ? 

. Mr. Porter’s. 

. What did you do with it? 

A. Gave it back to Mr. Hillard. 

Q. Mr. Hillard gave it to you when you went down there, 
1172 and when you got through with it you gave it back to Mr. 
Hillard ” 

A. Yes, sir. ; 

Q. When did you first see the railway known as the Chicago and 
(reat Southern railway ? 

A. I think it was in January, 1885; that is my impression ; along 
about the first of January. 

(.. How did you come to go down to see it ? 

A. I went down at the solicitation of Mr. Porter. 

Q. Where were you at the time? 

A. I was with the Union Pacific. 

Q. Did you come here at the instance of Mr. Porter from the Union 
Pacific ? | 

A. Yes; well, I met Mr. Porter at the Grand Pacific one day when 
I was on my way out to the Union Pacific, and he advised me to go 
down and lock over that property some time when I had the chance. 

Q. When you were at the Grand Pacific, and on your way down 
out to the Union Pacific,what was your official position in the Union 
Pacific ? | 

A. I was special agent. 

Q. What did Mr. Porter say to you ? 

A. He said he had bought the bonds of that property, and he 
wanted somebody in his interest to go there and handle that prop- 
erty—that it was not earning enough to pay its operating expenses— 
and fix up the road, and he wanted somebody who would take 
money and handle it that he would have confidence in. 
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Q. Did you leave the Grand Pacific and go to the Union Pacific, 
or go down on the Chicago and Great Southern ? 

A. I went out on the Union Pacific, sir, first, and finished 
1173. my business there on that special occasion. 

Q. And then came back ? 

A. And then came back. I went through to Boston and finished 
up a matter there, and to New York, and then I came around and 
made a trip over the road. 

Q. How much of an examination did you make of the property 
ay rou went over it? 

Vell, I spent the larger part of two “ri examining it. 

nY You think that was in January, 1885 

A. I think so; yes, sir. 

Q. What did you find the physical condition of the property to be? 

A. Well, it needed a good deal of repair—a good deal of money 
laid out on it, on the track and bridges. 

Q. How was the earthwork of the road—the bank ? 

A. Well, that was fair—very fair. 

Q. As to width ? 

A. Yes; there was some poor, but the majority of it was very fair 
indeed. 

Q. How was the grade? 

A. That is what I am speaking of—the grade and the embank- 
ment. 

Q. Iam talking about regularity. 

A. Whether up and down or not? 

Q. Yes. | 

A. Considerable unevenness about it, but it was very fair for a 
road of that class. 

@. For a new road? 

A. Yes, sir. 

Q. What kind of ties did it have? 

There was a mixture; there were hard-wood and soft-wood ties: 
the majority of them, I should say, were soft-wood ties. 
1174 Q. About how much hard wood and how much soft wood” 
A. Well, I should say one-third was hard wood and two- 
thirds soft wood ; one-third was hard wood and two-thirds was hem- 
lock and cedar—I should judge about that proportion. 

Q. You have had a good deal to-do with railroad construction, 
haven't you? 

A. Considerable; yes. 

Q. In this neighborhood ' ? 

A. Well, in Michigan. 

(). A bout what is the difference in durability, utility, and cost be- 
tween oak, cedar, and hemlock ties? 

A. The life of an oak tie, if it was cut on certain ground in cer- 
tain seasons of the year, will last eight or nine years. Cedar ties, if 
the travel is not too heavy over them, if the rolling-stock is not too 
heavy, will last eleven or twelve years. They don’t rot out then ; 
the rail bends into them. Hemlock ties, my experience has been, 
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four to seven years; three to six years, perhaps you might say, would 
be nearer. > 

Q. I want to ask you what the difference in price between ties of 
those different kinds of timber was in the early part of 1882. 


Mr. Pierce: Do you mean down there? 
Col. Cooper: Yes. 


A. Down there prices were about the same, I imagine, all round ; 
whatever they would be in Chicago they would bein Michigan. In 
Michigan, when I was paying 14 and 15 cents for hemlock I was 
paying 25 for oak. 

Q. How was it with cedar? i 

A. Cedar we don’t use, because they are so rotten-hearted over 

there we could not use them. 
1175 Q. Cedar ties are a good deal more expensive, are they ? 
A. Yes, sir. 

Q. And oak ties are more expensive than either? 

A. Yes, they would be in here; for instance, you can buy cedar 
ties in here for about 33 cents, and you buy oak down there in the 
winter for 35 cents. I am preparing now to get oak ties for an- 
other season ; it was so late when I went there that I could not 
get = ties on the line; the farmers were busy with their other 
work. 

Q. How was it in the spring of 1882, if you know, about steel 
rails for track and iron rails as to cost ? 

A. Well, my recollection is—I was buying steel at that same 
time, and my recollection of talking with Mr. O. W. Potter is, there 
was about ten dollars a ton difference between iron and steel. 

Q. How much of this road did you find laid with iron rails, and 
how much with steel rails? 

A. Well, I have not acorrect account of it; it ismixed in; for in- 


stance, there was a little piece of iron of one pattern, and then there 


would be another pattern, and there would be some steel; and I 
haven't from memory, although I have it in the office, just the 
amount. 
Q. I would like to have you approximate about how much of the 
road is laid with steel from Fair Oaks to Yeddo. 
A. Well, I don’t think it would vary much from one-third steel 
to two-thirds iron—no; there will not be one-third, because the 
lower part of it is all iron, from Attica, that twenty-one miles 
1176 say a little less than one-fourth is steel, I should judge. 
Q. How many tons of rails, at 52 pounds to the lineal yard, 
are required to the mile? 
A. Eighty-one and five-sevenths. 
Q. Eighty-one tons and five-sevenths of a ton ? 
A. Yes, sir. 
Q. And the difference between the two you say was about ten 
dollars a ton? : 
A. Ten or twelve dollars a ton at that time; that is my recol- 
lection. I know along about that time I was talking about build- 
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jng some spurs into the woods, into the pineries, and talked with 
Mr. Potter relative to iron rails as compared with steel. 

Q. Did you find any extra work done down on the line of the 
road—that is, taking it as a fair railroad, and embankment and 
bridges, and so forth, did you find any extra work done along the 
line of the road? 

A. Extra work completed ? 

Q. Yes, or extra work partly completed, outside of the ordinary 
building of a railroad with its sidings and turn-outs. 

A. No, sir. 

Q. Nothing? 

A. Well, I found some side-track that was graded, but the rail 
was not laid on it. 

Q. No; but anything extra ? 

A. No, sir. 

Q. Have you ever seen Mr. Crawford’s construction contract ? 

A. No, sir. 

Q. I wish you would look that over; you will find it on the ree- 
ord-book, from pages 96 to 102; just look it over and you will see 

what Mr. Crawford is to do, and see whether there is anything 
1177 outside of the work to be done that was done when you 
went down over the road in January, 1855. 


(Witness reads contract in record-book.) 


A. I will say before I read any further that I did find a few frogs 
and switches on hand and some extra wheels and axles. 

Q. Have you looked over the construction contract ? 

A. Yes, sir. 

Q. W hen you looked over the road in January did you find 
anything done on the road in a railroad sense which would be 
called extra to the contract that I have presented to you—that is, 
Henry Crawford’s construction contract ? 

A. No; I don’t think I aid, except, as I say,a few little materials 
there for lengthening out those tracks. 

Q. At the outside how much would it amount to? 

A. I should say not to exceed a thousand dollars. 


Cross-examination by Mr. Pierce: 


Q. You have simply looked over that contract hastily ? 
A. Yes, sir. 


The signature of the witness to shite deposition was waived by 
agreement of counsel. 


1178 ORVILLE PecKHAM, a witness called on behalf of the de- 
fendants, being first duly sworn, Was examined in chief by 
Col. Cooper, and testified as follows : 


Q. State your name, occupation, and residence. 
A. Orville Peckham; lawyer: Chicago. 

Q. Do you know Henry H. Porter ? 

A. I do. 
Q. Do you know Samuel M. Nickerson ? 
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A. Yes, sir. 

Q. Lyman J. Gage? 

A. Yes, sir. 

Q. Do you know anything about the Chicago & Great Southern 
Railway Company ? 

A. Well, I know there is such a railway ; I don’t know much else 
about it. 3 

Q. Did you ever look into the affairs of the Chicago & Great 
Southern Railway Company for the First National Bank or for Mr. 
Porter? 

A. No; I never looked into their affairs. 

Q. Did you ever make any examination with reference to that 
railroad ? : 

A. What do you mean by an examination? Ask me more 
pointedly. 

Q. Did Mr. Gage or Mr. Nickerson or Mr. Porter ever ask you, as 
an attorney of the bank or the attorney of Mr. Porter, to look into 
the matter of the title of the Chicago & Great Southern Railway 
Company to its property, as to whether there were any liens thereon, 
whether there were any debts against it, or anything in relation to 
the property of the company being owned by the company ? 

A. Yes; Mr. Nickerson, I think it was, asked me to ascer- 
1179 tain whether there were any liens on the road in the various 
counties through which it run in Indiana, and I wrote letters 

down there to the county officials on that subject and got replies. 

Q. Without going into the matter of what replies you got, I will 
ask you whether you were instructed by them to look into the mat- 
ter of the title of the legality and validity of the mortgage of the 
company securing its bonds ? 

A. I think I saw the mortgage; I think I examined the mortgage, 
and I was shown an opinion in regard to the legality and validity 
ofthe bonds by Mr. Hendricks, of Indianapolis, and by Mr. Bullitt, 
of Philadelphia, but I made no independent examination. : 

Q. What time was that you were shown those? 

A. Well, I think it was in the spring orthe early summer of 1884, 
last year. 

Q. Did your inquiries extend so far as to find out who had built 
the road. 

A. No; I did not meke any inquiries to find that out. 

Q. Did you know? 

A. Did I know who built the road? 

Q. Yes. 

A. Yes—well, I knew it from hearsay. 

Q. Hearsay from whom ? 

A. I don’t recollect, I am sure. 

Q. With whom did you consult with about the railroad; who were 
the people you were talking with ? 

A. Whom was I talking with about the road ? 

Q. Yes. 

A. Well, I talked with Mr. Nickerson, Mr. Gage, possibly and 
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or. occasionally with Mr. Porter, and with Mr. Crawford occas- 
ionally. 
. Q. From your conversations with those gentlemen, did you 
1180 ascertain who it was had built the road ? 

A. I had an understanding he had built the road. 

Q. What was your understanding ? 

A. I understood Henry Crawford built it. 

Q. Did you ever ask tv see the record-book of the corporation ? 

A. I never did. | | 

Q. Did you ever see this book that is now shown you (referring to 
record-book) ? | 

A. Not to my knowledge or recollection. 

Q. Will you look at the mortgage as shown in that record-book 
and say whether or not you did not see that mortgage ? 

A. I did not see it here; I think I saw that mortgage; I am pretty 
sure. 

Mr. Pierce: Do you mean the original mortgage or a copy of it? 

A. A copy of it, probably ; but I cannot recollect how it appeared, 
I am sure; I cannot tell now what the provisions were that were in 
it; I think I recollect seeing the mortgage. 

Col. Cooper: You say that was some time in the early part of 
1884 ? 

A. That is my impression; in the early part of the summer or 
spring perhaps, I should think, of 1884. 

Q. And you were also, about the same time, as I understand you, 
shown letters of Baker, Hoard, & Hendricks and also of Mr. Bullitt, 
of Philadelphia ? 

A. Yes; I think that would be my recollection. 

Q. Did you make any examination with reference to the indebt- 
edness of the company ? 

A. Except in that inquiry for liens you know; that sort of in- 

debtedness; that is all; no other. 
1181 Q. Just what was ahead of the mortgage ; for the purpose 

of finding out what might possibly be ahead of the mort- 
gage? | 

A. I was asked on the subject of liens how that could be found 
out, and I said it might be a good plan to write to the county offi- 
cials down on the line of that at and | was then told to do so, 
and I did so,and got responses and turned them over. 

Q. Who was it asked you to do this work ? : 

A. I think it was Mr. Nickerson; I am quite certain it was. 

Q. About what time in the year 1884 did he make that request of 
you ? 

A. Well, I could not say about that; I am not able to tell you. 

Q. Would you say it was before the 25th of June? 

A. Well, I should not be able to say whether it was before or 
after, about that tine; there are letters here that enable me to tell 
something about the time. 


(Witness produces letters.) 
Q. Look at them and see. 
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(Witness refers to letters.) | ~ 


A. Yes; I wrote those letters before the 25th of June. 

Q. About when was it you wrote the letters down along the line 
of the road to the county officials? 

A. About the 16th day of June. 

Q. Did you make any inquiry of Henry Crawford or the company 
as to what the debts of the company were? 

A. No; I don’t think I did; I don’t know whether I did or not; 
I don’t think I did. I didn’t go to him with any special view of 
finding out what the debts of the company were, if that is what you 

mean. 
1182 Q. Did these gentlemén in the First National Bank direct 
you as to what you should substantially ascertain ? 

A. I think so; I think they consulted me about liens and asked 
me generally whether there would be a mechanics’ lien or might be 
mechanics’ liens upon that road, and I said yes, and they asked me 
how it could be ascertained what the liens were, and i told them 
what I thought; further than that I don’t recollect. 

Q. The information they gave you was to this effect, was it not, 
that there were debts against the road, against the company, and 
asked you whether those debts were liens or not prior to the mort- 
gage; that was the thing vou were looking after, wasn’t it? 

A. No; I don’t think they told me that the company had any 
debts; I don’t think they told me anything about it. I don’t recol- 
lect that ; my impression is they had in mind there might be liens 
upon that road, and they wanted me to find out if there were, and 
that is the oniy matter, I think, where I ever looked up to see what 
the indebtedness of the company might be or was ever asked to. 

Q. Did you examine the laws of Indiana under which the railroad 
company was incorporated ? : 

A. No. 

Q. So far as your examination went, as I understand from your 
testimony generally, you simply endeavored to cover the question 
as to whether there were liens ahead of this mortgage or not ; assum- 
ing the mortgage to be genuine and valid? 

A. So faras my examination went, that is the only thing I looked 

into. 
1183 Q. They didn’t ask you to look into anything further ? 
A. No. 3 


Cross-examination waived. 


The signature of the witness to the above deposition was waived by 
agreement of counsel. 
1184 Solicitor for defendants offered in evidence in connection 
with the deposition of Orville Peckham the following let- 
ters: 
“ BRAZIL, INp., July 2nd, 1884. 
“Orville Peckham, Esq., Chicago, Ills. 


“Dear Str: Enclosed you will find copy of m 
the Chicago and Great Southern Railway i, to int ee by 


8 
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tee. We had to copy in full in order to give you a correct idea of 
its contents as it is of a complicated nature. This is the only lien 
— said R. R. Co. in this county, and there are no other notices 
of liens. | 

“ Our charge for this copy and the examination is five dollars, 
($5.00), which you will please be kind —— to remit. 


“ Respectfully, &., MATSON & LUTHER.” 


“ CovineTon, Inb., June 25th, 1884. 
“ Orville Peckham, Esqr., Chicago, Ills. 
“ Dear Sir: The recorder handed me your letter to answer, in- 
quiring as to liens vs. Chicago & Great Southern R. R. There isa 
mortgage to John C. New, trustee, for two million dollars, 
1185 dated Nov. Ist, 1881. 
“A mortgage by the said road & Chicago & Block Coal R. 
R. (a continuation of the former) to John C. New, trustee, for two 
million dollars, dated Ap'l 9th, 1883. There is costs vs. said R. R. 
in the Fountain c’t c’t for $15.75 and $16.20, and judgments for 
$180.00 and $113.90 and $160.05. The taxes are delinquent in the 
townships of Logan, Shawnee, Van Buren, and Mill Creek, and 
towns of Attica and Veedersburgh to the am’t of $970.11. 
“Yours respectfully, -- HOMER SEWELL. 


“ Fee, $2.00.” 


“ Recorder's office, Benton county, Newton Sheetz, rec’r. 


“ FowLer, Inp., Jan. 25th, 1884. 
“Mr. Orville, Peckham, Chicago. 
“ D’r Str: Ree’d your letter in regard to liens, and you will find 
enclosed copy of both of them, as I did not understand what you 
had reference to about particulars, so just send copy of both of the 


liens. 
“ Very resp., NEWTON SHEETZ. 
“ Fee for same, $1.50.” 
1186 Contractors’ Notice of Lien. 


Notice is hereby given to all whom it may concern that the un- 
dersigned, who, under a contract with the Chicago & Great South- 
ern Railway Company, constructed all the embankments and made 
all the excavations on said road from a point near the town of Oxford, 
in Benton county, Indiana, toa point near Attica, Fountain county, In- 
diana,and for which said railway company now owes him the sum of 
fifty-seven thousand and two hundred dollars(57,200), intends to hold 
a lien on all that part of said road-bed s0 constructed by him, and the 
track laid thereon, to secure said debt, said part of said road being 
more particularly described as follows, to-wit: Beginning at a point 
fifteen hundred (1,500) feet south of where said railroad crosses the 
Lake Erie & Western railroad, in Oak Grove township, Benton 
county, Indiana, and running thence southward to where said rail- 
way = — Indianapolis grade or dirt road in the east half of 
67—1 
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the southeast quarter of section thirty, in township twenty north, of 
range seven (7) west, in Warren township, Warren county, Indiana. 
Given under my hand this the 17th day of October, 1885. 
VOLNEY Q. IRWIN. 
Recorded October 20th, 1883, at 8 a. m. 
1187 Notice of Mechanics’ Lien. 


‘To Henry Crawford, president of the “Chicago and Great Southern 
Railway Company,” and the Chicago and Great Southern Rail- 
road Company, and to all others whom it may concern : 

Take notice that I intend to hold a lien on the real estate de- 
scribed as follows: Southeast of southeast quarter of section eigh- 
teen (18), township twenty-four (24) north, of range seven (7) west, 
of Benton county, Indiana, more accurately described Las] parts of iots 
seven (7) and eight (8) in Jasper N. McConnell’s first addition to the 
town of Oxford, Benton county, Indiana; and sixty (60) feet north 
from the northeast corner of lot 1, block 2, in Justus’ first addition 
to the town of Oxford, county and State aforesaid, and on the depot 
aud platform erected by said railway company on said lots for the 
sum of one hundred and seventy-five dollars for work and labor 
done and performed on the said building and platform at the special 
instance and request of the said Henry Crawford, president of said 
railway company. The said Jabor and work was done and performed 
between the Sth day of August, 1883, and the 24th day of January, 
IsS4, the last labor being on the 24th day of January, 1884, and 
Within sixty days of filing this notice the sum of one hun- 
dred and seventy-five dollars, with interest from the 24th day of 
January, 1554, at six per cent., is now due and unpaid. 

Dated this 15th of March, 1554. 

H. W. SHIDLER. 


Recorded March loth, 1554, at 1 p. m. 


L155 Ottice of recorder of Jasper county. 


RENSSELAER, INp., June 23rd, 1884. 
Mr. Orville Peckham. 

Sir: Yours received. In reply will say I fail to find where any 
liens have been recorded against the Chicago and Great Western 
Railway Company in my office. 

Yours, THOMAS ANTRIM, RC. 
Recorder's ottice, Newton county. 
KENTLAND, INb., June 18th, 1SS84. 
Orville Peckham, Esq., Chieago II]. 

Deak Stk: Your favor of the 16th inst. is at hand. In reply | 
will say that the records of this office show two notices of mechanics’ 
liens against property of C. & G.S. R’y Co—one in favor of A. G. 
Jakway for $667.93, dated Dec. 51st, 1883, and one in faver of A.W, 
Shidler fer S100, dated Jan. Pudi, ISS4. 

Yours truly, ELISHA PARSONS, 
Recorder, Newton County, Ind. 


aa 
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1189 INDIANAPOLIS, June 18, 1884. 
O. Peckham, Esq., Chicago, Ills. 


DEAR Str: Yours of the 16th inst. received. 

We have a mechanics’ lien, &c., law, passed by the Legislature of 
1883,and which went into effect March 6,1883. It 1s almost ident- 
ical with the oll law published in the 1881 revision. The 1885 act 
was enacted because it was feared, though we think without reason, 
that the old act, which is published in the 1881 rev., had been re- 
pealed by the general repealing clause of what is known as the 
practice act of 1881. By the 1883 act mechanics, laborers, and ma- 
terial men can acquire lien by filling notice in proper county re- 
corder’s office within sixty days after completion of work or furnish- 
ing of material. The section applicable to railroads is as follows: 

“All persons who by contract with any railroad corporation whose 
road is not in operation over the whole line thereof, or by contract 
with the lessee of such corporation, shall perform labor or furnish 
material for any such corporation or lessee thereof in the way of 
grading, building embankments, or making excavations for the 
track of any such railroad corporation, or who shal] build or repair 
bridges or trestle-work for any such railroad corporation or the les- 
see thereof, shall have a lien upon such grading, embankment, or ex- 

cavation, and upon as much of the track of said railroad as is 
1190 covered with such grading, embankment or excavation, and 

upon such bridges or trestle-work as they may have built or 
repaired pursuant to any contract made with such corporation or 
the lessee thereof, upon so much of the track of such corporation as 
is covered by such bridge or trestle-work; and any such contractor 
or laborer, if at or before the time he furnished materials or does 
labor, shall notify such corporation or lessee thereof, or its agent, 
that he is furnishing the materials or doing work for the contractor 
or sub-contractor, may also have such lien.” See. 12. p. 145, Acts 1883. 

You are quite right in judging that the recorders’ offices of the 
different counties through which the read runs are the proper 
places to look for information as to whether there are any hens. 

You will, of course, bear in mind that parties have 60 days after 
completion of work or furnishing of material, as the case may be, to 
file notice. Then they have a vear from time of filing notice in 
which to bring action to enforce lien. 

We think we have answered you fully. [f you wish any further 
information, let us know. , 

Very truly, JUDAH & JAMESON. 


1191 tecorder’s office, Parke county. 


LOCK VILLE, Isp, June 20th, 1854. 
First National Bank of Chicago. 

Strs: There is a deed of trust or mortgage made by the Chicago 
& Great Southern Railroad Co. to John ©. New, as trustee. for 
$2,000,000, dated April 15S, 1885, and recorded April 28, 1583, book 
ll, page 537. 


Yours truly, HENRY B. CORD, Recorder 
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Recorfer’s office, Benton county. ae 


Fow er, Inp., Jan. 21, 1884. 
Mr. Orville Peckham, Chicago. 
Dr. Str: Rec’d your letter and c’k for $1.50, and as to the amount, 


it is fifty-seven thousand two hundred ($57,200) dollars. 
Very resp., : NEWTON SHEETZ. 


1192 Recorder’s office, Warren county. 


WILLIAMSPORT, IND., June 24, 1884. 
Mr. O. Peckham. 


Sir: Yours bearing date June 16th, 1884, at hand; would say 
that A. J. McDonald filed a lien on the property of said R. R., 
$3,478.17; also Volaey Q. Irwin filed mechanics’ lien on same, 
$57,200, and also one Felix Warbritten filed notice of lien on said 
property for the sum of $288. 

Said liens have all been foreclosed at the March term of court 

Yours, &c. - THOS. J. GRAVES, Recorder. 


$1.00 fee. Please send by return mail. 


1193 LyMAN J. GAGE, being recalled on behalf of the defendants, 
was examined in chief by Col. Cooper, and testified as fol- 
ows: 

Q. Mr. Gage, have you brought with you a statement of Mr. Craw- 
ford’s indebtedness to the First National Bank ? : : 

A. I have, I think, covering the periods you desired. . 

Q. Will you please produce it? 

ag I have it so I think I can answer any question you want to 
ask. 

Q. I would like to have it to introduce it in evidence in this 
case. 

A. The statement which I have made I can leave, and with a 
little addition, which I will give verbally for the commissioner to 
take down, it will show the indebtedness at various times from 
March 7th, 1881, to January 16th, 1885. The statement shows that 
on March 1, 1884, the indebtedness was $233,632.33, and that no 
additions to the debt were made until January 16th, 1885, when 
the indebtedness was increased to $297,393.17. This increase on 
that date, January 16, from $233,000 to $297,000, and odd, was 
occasioned by funding into a note an overdrawn account, which, 
with a debit of interest on the loans from time to time, aggregated 
$63,760.84. This amount added to the smaller amount would 
make the indebtedness on January 16, as shown by the statement 
to be $297,393.17. 

QQ. The statement you have brought here, and which vou have 
nie ames before the commissioner, is not a transcript from your 
ooks, is it, Mr. Gage ? : 

A. It is a transcript of bills-discounted ledger. The adden- 

1194. dum which I made about the overdrawn account is not found 
upon that book, but upon what we call our individual current 
ledger. 
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Q. I see that on February 2, 1883, there are what is denominated 

in this account you have brought here “fresh loans,” $180,000, 
70,000, $19,000, and $34,928.33; what is that? 

A. It is what it purports to be ; it was a loan made to him at that 
time. Out of the proceeds of it, if you will look a little bit further, 
you will find there was liquidated the same amount. 

Q. $233,928.33; what was that transaction ? 

A. It was simply the taking up of the old notes and 

Q. And making new ones? 

A. And making new ones. 

Q. Looking over this account and explaining it, knowing its 
Meaning as you do, would you still adhere to your statement made 


on yesterday to the effect that after the charter of the old bank had, 


expired, and the new bank was organized, Mr. Crawford had not 
had from the bank any considerable amount of money loaned to 
him ? 

A. I don’t remember that I made that statement. 

Q. That is,as I understand it—that 1s, after the new bank was or- 
ganized on the Ist of June, 1882—there had been no new money or 
no money loaned to Mr. Crawford, outside of the prior indebtedness, 
except probably, to the extent of twenty thousand dollars”? 

A. I don’t think I dated it from that period; I don’t remember 
that I did; I don’t think you asked that question ; the testimony 

will show. 
1195 Q. I will ask you, after having your former testimony read 
over to you, whether or not you are still of the belief, after 
looking over the books of the bank, that after the new bank was or- 
ganized there was a very small amount uf mon ‘vy loaned to Mr. 
Crawford by the new bank ? 

A. I will have to correct that statement, for I see by the books of 
the bank that considerable sums were loaned to him by the new 
bank since its organization in May, 1882. 

Q. I will ask you, then, to state from that statement how much 
Henry Crawford owed the old bank at the time of the expiration of 
its charter on the 1st of June, 1882? 

A. As near as I can get at it from this statement it shows the 
notes out against him, which amounted at the time you speak of 
to $140,000 ; this sum, perhaps, will have to be increased if the state of 
his account on the individual ledger of the bank was looked at ; 
It is possible he may have had an overdrawn account at the time, 
but I don’t recollect whether he had or not. 

Q. So you still adhere to your statement that a large amount pro- 
portionately of the money of which Mr. Crawford was indebted to 
the bank on the 26th of December, 1884, was loaned to him by the 
bank for the purpose of construction of what is known asthe Air 
Line railroad ? 

A. I see no reason to change that statement. 

Q. And the bank on the 26th of December, 1884, had how much 

of a valid, honest, just bona fide claim against Mr. Crawford, 
1196 according to your books? 
A. Well, it was $297,393.17 less the amount of interest 
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which had accumulated on what he did owe us on the 26th of De- 
cember, 1884. 

Q. Now, the bank, as I understood from your testimony on yester- 
day, gave up those securities which are mentioned in the contract, 
or assignment rather, of the 26th of December, 1884, the Louisville, 
New Albany & Chicago stock, the Wabash bonds, the other stock 
and the mortgage note, and took an assignment in place of all those 
securities for that indebtedness of Mr. Crawford’s interest in the 
syndicate contract of that date? 

A. Yes, sir. 

Q. What agreement did the bank make with Mr. Crawford ? 

A. None. 

Q. What agreement did the bank make for or on behalf of Mr. 
Crawford ? | 

A. None. 

Q. Giving him an interest in this road ? 

A. None. 

Q. What agreement did the bank make with Mr. Crawford’s 
family ? 

A. None at all. 

@. None at all? 

A. None at all. 

(. So that this bank owns to-day, as I understand from your tes- 
timony, an assignment of all of Mr. Crawford’s interest in the Chi- 
cago & Great Southern railway stock and bonds and securities of 
every name and nature, and the Union Coal Company’s stock and 
bonds or the securities representing that company—everything abso- 
lutely—as security for the payment of that money. 

A. That is as I understand it absolutely ; ves, sir. 

(. Have you never heard of anything different ? 
1197 A. I never have; no, sir; I don’t think there is anything 
different. 

(Q). Was that taken by you as a payment ? 

A. No, sir. 

Q. Do you still hold Mr. Crawford’s note? 

A. We do. 

Q. You do? 

A. Yes, sir. 

Q. Has the bank never made any agreement with Mr. Crawford or 
Mr. Crawford’s son ? 

A. None at all. 

Q. Of any kind? 

A. No, sir. 

Q. Is there no understanding or agreement ? 

A. None at all that I know of: no, sir. 

Q. So far as the manager of the bank in charge of its affairs, you 
understand, Mr. Gage, that this is an absolute assignment, bona fide, 
in good faith, without any arrangement, directly or,ndirectly, for the 
benefit of Mr. Crawford ? ; ? 

A. That is the way I understand it exactly, Mr. Cooper; yes. 
Q. So that whatever Mr. Nickerson’- or Mr. Porter's kindly feelings 
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may have been towards Crawford in connection with Chicago & 
Great Southern Railway Company, Mr. Crawford never got any bene- 
fit out of it, so far as you know? 


A. No, sir. 
Q. The bank holds everything ? 
A. It does. 


Q. Did you examine into the question as to the market value of 
the Louisville, New Albany & Chicago stock ? 

A. I did. | | 

Q. Did you find any quotations of the 26th of December, 1884 ? 

A. I looked at a book published by a stock-broker firm in New 
York, some of the leading houses there, showing quotations of all 
bonds and stock for the year 1884,cn the New York Stock Exchange, 

and therein I find that during the month of Deceinber, 1554, 
1198 two prices are given in the book, the highest and lowest price; 

the lowest price during December, 1884, of the Louisville, 
New Albany & Chicago stock was 17, and the highest price was 17. 
If the price quoted could hrve been realized upon the block of the 
securities which the bank held, the value of the securities surren- 
dered by the bank in pursuance of theassignment contract of Decem- 
ber 26th, 1884, would have been,say: 4,700 shares Louisville & New 
Albany stock at 17, $79,900; 26,000 Wabash fives, $23,000; 37 shares 
Gulf, Colorado & Santa Fe at, say, 75, which is a high price, $2,775; 
$11,000 Herrick mortgage notes, say, $11,000; total, $116,675. 

Q. Don’t you remember that during that winter, Mr. Gage, there 
was considerable inquiry for Louisville, New Albany & Chicago stock 
outside of the New Vork Stock Exchange for bona fide purchase with- 
out regard to speculation on the part of persons who desired to con- 
trol the company ? 

A. Well, I think I remember of inquiries being made by some 
people in New York, but I don’t know much about it. 

Q. Was the market price the basis upon which they were dealing, 
or wasn't it a higher price than that? 

A. Well, I don’t know whether there was any transaction made ; 
I don’t know of any bona fide offers made for it at any higher price; 
i hypothetical talk about what persons might be willing to 

O. 
Q. You didn’t know of any talk of that kind accompanied with 
the cash ” 
A. No. 
1199 Q. You still hold Mr. Crawford's obligation to the bank, as 
I understand ? . 
A. We hold his notes for the amount of the indebtedness, as stated 
Vv me. 

Q. And, as I understand from you, there is no arrangement or 
understanding outside of the note itself that Mr. Crawford shall be 
let off for anything less than the face of the note ? 

A. No, sir. 

(. And you hold as collateral security for the note the amount of 
whatever you may get out of the Chicago & Great Southern Rail- 
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way Company by virtue of the assignment of Mr. Crawford's interest 
therein ? 
A. That is it, sir. 


The signature of the witness to the above deposition was waived 
by agreement of counsel. ; 


Votney Q. Irwin, a witness called on behalf of the defendants, 
being first duly sworn, was examined in chief by Col. Cooper, and 
testified as follows: 


(Q. State your name, occupation, and residence. 
A. Volney Q. Irwin; Crawfordsville, Indiana; railroad contractor. 
Q. Are you one of the parties to this suit ? 
A. Well, I have got an interest in some suit some place; I don't 
hardly know where. 
Q. This is a suit wherein Mr. Porter is endeavoring to foreclose 
the mortgage ”? 
A. Yes. 
1200 (. Did you ever do any work along the line of that road ? 
A. Yes, sir. 
Q. When? 
A. I began, I think, on the 17th day of November, 1881, and fin- 
ished on the 15th of September, 1883. 
(). What was the character of your work ? 
A. It was earth-work altogether. 
(Q. What was the total amount of earth-work you did ? 
A. I think it was in the neighborhood of $50,000—perhaps a little 
the rise of fifty thousand dollars. 
(2. How much of that had you done, say, by the 18th of March, 
1832? 
A. Well, I had done very little of it. 
Q. Very little? 
A. Very little ; ves, sir. 
(2. Had you got pay for what you had done up to that time ? 
A. No; I think the first payment I got was some time the latter 
part of March or April; I am not positive now which. 
Q. Who paid you? 
A. Mr. Conkling. 
Q. D. H. Conkling ? 
A. Yes, sir; D. H. Conkling. : 
(. And, as you understood, from whom did the money come ? 
A. From Mr. Crawford. : 
(.. How much was due you on account of that work done in gra4- 
ing that road at the time you quit? 
A. Well, I got a judgment, think, perhaps a vear afterwards, 
not quite a vear, and perhaps more than a year, for $11,815 and 
some cents; I think that included interest from the time I quit until 
the time [ got the judgment. 
Q. When you quit had the work which you did prior to 
1201 the 1Sth of March, 1882, been paid for—that is, had you been 
paid enough to pay you for that? 
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A. Yes, sir. | 
Q. With whom did you negotiate your contract ? 

A. With Mr. Conkling. 

Q. The first one? 

. Yes, sir. 

And that was the only one you had ? 

The only contract I had. 

. Where did you do this earth-work? 

. I done it between Oxford and the Wabash river and Attica. 
How many miles were there of 11? 

. I think there is 15 or 16 miles. 

. Who had the general control of the corporation, so far as you 
were concerned ; who gave you orders outside of Mr. Conkling ? 

A. The engineer. 

Q. Did you ever see Henry Crawford in connection with the mat- 
ter while you were doing the work ? 

A. Mr. Crawford, yes; he was down on the road occasionally. 
His son, I think, had charge of the road generally. 

Q. Did Mr. Crawford ever give you any orders personally ? 

A. I don’t know that he ever did give me any particular orders, 
except towards the last, hurrying me up to finish the work. 

Q. Did you know anything about w 10, the president of the com- 
pany was: ? 

A. Well, when I made the contract Mr. Foster was president, but 
I understood at that time Mr. Crawford would be president as soon 
as the meeting of the board of directors took’ place, which is some 

time in the spring. 
1202 Q. Mr. Crawford would be president ? 

A. Yes; the understanding was Mr. Crawford had _ poases- 
sion of the road, had bought out Mr. Foster and his associates, and 
at the next election he would be the president. 

Q. Was that the general understanding along the line of the road 
as to who had charge and general direction ? 

A. Yes, sir; it was generally understood Mr. Crawford had charge 
of the road. 

@. And was in control of it ? 

A. Yes, sir. 

Q. The property of the road as well as the affairs of the corpora- 
tion ? 

A. Yes, sir. 

Q. Was it generally understood down along the line of the road 
that he was president of the company during this time you were at 
work—that is, after the spring of 1882? 

A. Yes, sir; I think it was, and it was also understood along the 
line of the road—I don’t know by everybody, but persons interested 
in the road—that he was the contractor of the roa: ; that he was the 
builder as well as the president. 

Q. That he occupied both places? 

A. Yes, sir. 

Q. I want to ask you how general that understanding was—say 
from eee of 1882 down to the time you give in 188: 
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A. That he was elected president. Then it was understood that ~ 
he was also contractor. He did not claim anything else—that is, 
the officials connected with the road. I never heard Mr. Crawford 
say anything about it, because I never had any talk with him upon. 
the subject, but the engineers and officials generally. 

Q. That Mr. Crawford was president of the road ? 

A. Yes, sir. . 

1203 Q. He also had a contract and was building it? 7 

A. Yes, sir. ~~ 

Q. In other words, practically, Mr. Crawford was the railroad ? 

A. Yes, sir. 

Q. And the railroad company ? 

A. Well,that was the general understanding all the time, that Mr. 

Crawford was the railroad company, for there never was any money 
there before he came. 

Q. He furnished the money ? 

A. He got the credit. : 

Q. How much is due you on account of the earthwork done along 
the line of that road? 

A. Well, I got judgment on the 12th day of April, 1884, I think, 
for $11,800 and some odd dollars—a little over twelve thousand dol- 
lars now, and then, in addition to that, [ bought a judgment that 
another gentleman of the name of McClarmont, a sub-contractor, 
had for $1,300 and some odd dollars. 

Q. Did you make your contract with the company direct ; with 4 
the Chicago and Great Southern Railway Company through Mr. 
Foster as president or Conkling as general manager ? 

A. Mr. Conkling signed his name, I think, as superintendent or 
yeneral manager; it was made by the Chicago & Great Southern 

tailway Company by Conkling, general manager and superinten- 
dent of that licksioes, 

Q. Did you ever have any subsequent contract with him ? 

A. No, sir. 

Q. You went on under that contract and did your work ? 

A. Yes, sir. 

Q. Did Crawford pay you from time to time while your 
1204. work progressed ? 

A. Yes, sir; after we got started fairly ; the first vear didn’t 
pay me very much; he paid me a little in the spring and a little 
oceasionally through the summer, and in the spring of 1883, then 
they paid regularly until we got done, until the last payment. . 

Q. And that left the company behind ? 

A. In the neighborhood of $12,000. 

Q. Was that work done in the regular manner of grading a rail- 
road—a single track road ? 

A. Yes, sir. ’ 
(2. Where it is now constructed and built? 
A. Yes, sir. 
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Cross-examination by Mr. HENRY CRAWFORD: 


Q. Mr. Irwin, you never saw me, did you, before you made vour 
contract with Mr. Conkling with regard to the contract, did you? 

A. No. 

Q. You negotiated it exclusively with him, and it is in writing 
and shows for itself, don’t it? 

A. Yes. 

Q. And that is the only contract you ever had, isn’t it, of any 
kind, character, or description ? 

A. Yes, sir ; he signed Chicago & Great Southern railway by—— 

Q. D. W. Conkling, general superintendent ? 

A. General superintendent, I believe. 

Q. And Mr. Foster was president? 

A. At that time this contract was made; ves. 

Q. Do you know when I became president of the road of 
1205 you own knowledge, or from anything that I told you? | 

A. No; not anything you told me; I only knew it from 
general talk along the line, snd files Mr. Foster. 

Q. Is it your present impression that I succeeded Mr. Foster as 
president ? 

A. I was told so by Mr. Foster and — that you were elected 
president at the meeting. 

Q. Is that all you were told? 

A. No; I was told that you had filled the board with your men 
and they had elected you president. 

Q. Don’t you know that Mr. Starin was the president of the rail- 
road from the 18th of March, 1882, down to the 18th of April, 
1883 ? 

A. No. I understood that Mr. Starin was afterwards elected presi- 
dent in order that you might become a contractor. 

Q. You did understand, then, that Mr. Starin was president ’ 

A. Yes; had been president. : 

Q. You did not state anything about that in your examination 
just now, did you? 

A. No: I didn’t remember it. 

Q. When did vou understand that—right away after Mr. Starin 
had been elected ? 

A. No; I don’t remember how I got hold of that; I got hold of 
it some way through Mr. Foster in talking to Mr. Foster. 

Q. When? 

A. About the time that contract was made with you to build the 
road. 

Q. Supposing that was the 18th of March, 1882, that was just 

three days after Mr. Foster ceased to be president then, 
1206 wasn’t it? 
; A. Well, I don’t know just when he ceased to be president. 

Q. I say supposing that was the time” 

A. Yes, sir; if that was the fact that would be the case. 

(Q). So that you knew, didn’t you, now, Mr. Irwin, that, at least as 
far as the nominal president was concerned, that Mr. Starin was 
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president of this company from the 18th of March away down until 
April, 1883, didn’t you ? - 

A. No, sir; I didn’t know it; my understanding was that when 
the board met you was elected president, and that you wanted to be 
contractor of the road, and you could not very well contract with 
yourself, and you made Mr. Starin president. Now, that was my 
understanding; whether I was right or not I don’t know. 

Q. How long did Starin remain president? 

A. Well, I think he remained president the greater part of the 
time I was on the road. 

Q. You did not say anything about that, did you, just now in 
your examination; you said you understood I was present ? 

A. Yes, sir; that was the general understanding. 

Q. You don’t mean that now, do you? 

A. Yes; I mean it yet; I mean you was virtually president and 
Mr. Starin was nominally president; that is about the fact of the 
matter. 

Q. That is your judgment of the matter, is it? 

A. Well, that was my belief. 

Q. Your statement is uttérly false, isn’t it, so far as I being actu- 

ally the president during that time, Mr. Irwin? 
1207 A. How is that? 
Q. Isay your statement that I was president is false, isn’t it; 
and you knew it was false? 

A. No; you was not president after you made the contract. 

Q. And you knew it, didn’t you? 

A. I didn’t think of it. 

Q. Didn’t vou know it? 

A. Yes; I remember it is a fact, but you was always regarded as 
president. ; 

(). With regard to the work you did down there, did you slouch 
vour work there in the contract that you had or did you do good 
work ? 

A. I done good work. 

(. Is the railroad, as far as the work you were concerned in, well 
done? 

A. Yes, sir. 

(. As good as any new road ? 

A. Your engineer pronounced it well done. 

(). What do you pronounce it as a railroad man ? 

A. Yes; I pronounce it well done, but I would like to make an 
explanation. The engineer you had there hadn't capacity enough 
to lay off a job or say it was well done until you got Mr. Peters 
there, and he pronounced the work well done. | 

«. Is Mr. Peters’ tinal estimate—does that say it was not well done? 

A. Well, Mr. Peters’ final estiinate—he went over the work: I 
had done things down on what Mr. Beard had been engineer on, 
and he said it had evidently been very well done; it bad passed 
through a winter, and was still in good condition ; that is the report 
he made to me. 
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Q. You took judgment, didn’t you, in the Warren circuit court, 
in April, 1884? 
A. Yes. 
1208 Q. You took that judgment, didn’t you, on a notice of hen 
which you gave under your contract ? 

A. Yes, sir. 

Q. And you subsequently sold out that property covered by your 
lien under your judgment, didn't you? 3 

A. Yes, sir. 

Q. And you bought it in, didn’t you ? 

A. Yes, sir. 

(. And it has been since redeemed, hasn't it ? 

A. I believe it has, though we have never received it. 

Q. You know it has been redeemed from that sale, don’t you ? 

A. I know money has been deposited in the clerk’s office; I don't 
say we have accepted it. 

Q. Your lawver has, hasn’t he? 

A. No; he has not. I expect he would take it if he could get 
hold of it, but he could not get hold of it. He went and took it, 
but we made him return it. 

Q. Mr. McClarmont also took a judgment, didn't he, in the fore- ’ 
closure of a lien ? 

A. Yes, sir. 

QQ. And you bought that ? 

A. I bought the judgment; yes. 

Q. You bought the road out under the foreclosure, didn't you ? 

A. Yes. 

(). And that was redeemed, wasn’t it ? 

A. I don’t know; we have never received anything. 

Q. You know the money was paid withtn the time, don’t vou? 

A. No; I do not. I was notified that the 3500 was paid on ours, 
but I was never notified anything was paid on the other. 

Q. You speak of the money having been paid in the spring of 
1883 on your monthly estimates quite regularly; is that cer- 

rect? 
1209 A. Spring and summer; yes. 
Q. Of 1885? 

A. I think they paid us very promptly. 

Q. You knew, did you not, that the Chicago & Great Southern 
Railway Company had executed a mortgage to secure bonds on its 
line of road, didn’t vou ? 

A. No: I did not—not when I made the contract. 

Q. I am not asking about when vou made the contract. 

A. Yes; I learned there was a mortgage on the road. 

Q. Just before those prompt payments began, in the spring of 
1883, were you not informed by me that [ had made a loan of 
Drexel, Morgan & Co. to secure funds to go on and actively prose- 
cute that work, and pledged all the bonds of that corporation ? 

A. I don’t think I ever understood it from you, but that was the 
general talk along the line of the road. 

Q. And didn't you understand it distinctly and directly from me, 
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when I had an interview with you and told you I wanted you to 
put on more force for the reason that I had made that arrangement? 

A. No; you told me that you had plenty of money to finish the 
road, and you wanted it completed at once ; something to that effect. 

Q. Didn't I tell you I had raised the money by a loan from 
Drexel, Morgan & Co. on the hypothecation of the mortgage bonds? 

A. No, sir; if you did I don’t remember a word of it. 

Q. Didn’t I not only do it once, but didn’t I do it several times. 

A. No, sir. 

Q. Whom’did you know from that that transaction had been 

done? 
1210 A. I first learned it by the fact that you sent me a check— 
Drexel, Morgan & Co.’s check—for the money you owned me. 

Q. Were not all of your payments made for quite awhile there 
by my checks on Drexel, Morgan & Co., countersigned by Riswell 
Miller? 

A. I think there was ozly one: after that you paid me the money 
In person. 

Q. You knew that the money was coming from Drexel, Morgan 
& Co., and you knew it was coming on the loan of these bonds, 
didn’t you? 

A. No: I didn’t know a thing about it; I got that check. 

Q. Didn’t veu know it then? , 

A. Then I knew that there was that much coming from Drexel, 
Morgan & Co; I didn’t know how much more, and I didn’t care; it 
was not my business. 

Q. Do vou mean to state here that you knew neither from me 
nor from any one else by conversation that there had been a loan 
made from Drexel, Morgan & Co. on the pledge of these mortgage 
bonds ? 3 

A. The only tuning I understood about it was in a general way ; I 
had no conversation with anybody 1n regard to it. 

(). What was your understanding in a general way? 

A. It was generally understood you had raised some money. 

Q. Where from? 

A. After the checks were sent down there to pay for the work: it 
was then understood that Drexel, Morgan & Co. was furnishing the 
money. , 

Q. And wanted it understood that they had the bonds of the 

company hypothecated for that purpose ? 
1211 A. Well, I don’t know whether it was understood or not; I 
don't remember. 

Q. Didn't you understand it so? 

A. Well, I don’t know that [thought anvthing about it; as a mat- 
ter of course, it would be a natural inference that that was the fact, 
that you had sold them some bonds or hypothecated some or some- 
thing, but ifever I had any conversation with you about the mat- 
ter, I don't remember a word about it. 

(. Don't vou remember a conversation I had with you, in the Citi- 
zens’ Bank, at Attica, with you on that subject? — 

A. No, sir; I never met you in the Citizens’ Bank in Attica. 
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Q. You never met me in the Citizens’ Bank there ? 

A. No; not that J know of, in my life. If I did, I don’t remem- 
ber it. I have met you in Dwiggins’ Bank at Oxford. 

Q. Isn’t there a Citizens’ bank at Attica, and isn’t that Dwiggins’ 
Bank ? 

A. Yes; Dwiggins has an interest in it. 

Q. That is where the payments were made to you in 1883 ? 

A. You paid me in the engineer’s office. 

Q. Attica was the headquarters in 1883, wasn’t it ? 

A. You gave me acheck and I cashed it at Dwiggins’; after that 
you paid me the money in the engineer’s office. 

Q. You say vou are informed that your attorney took the money 
under the redemption ; is that correct ? 

A. My attorney did not; the attorney that ny attorney employed 
to look after it collected it and notified him he had received $500, 
and we simply wrote back to him to return it. We did not propose 
to accept it, and it lies there yet; if we can’t do any better we will 

take it. 
1212 Mr. GARDNER: Did you give back his receipt ? 
A. I don’t know. Weshall be lucky toget back the money, 
I know. 

Mr. CRawrorp: Do you remember the amount of a check. of 
Drexel, Morgan & Co. that was paid_you ? 

A. No; I do not. 

Q. Do you swear there was only one? 

A. Yes; I am almost positive there was only one check. 


Redirect examination by Col. Cooper : 


Q. Was it ever until this litigation commenced understood that 
Mr. Crawford had hypothecated the bonds of this cominpany with 
Drexel, Morgan & Co. with which to raise money to go on with this 
road ? : 

A. All the information I got in that line I generally got from his 
engineer, Mr. Beard, and it was simply given out in order to keep 
the men at work that Mr. Crawford has now made an arrangement 
with somebody. 

Q. Made an arrangment with somebody—was it with Drexel, Mor- 
gan & Co. to furnish money? 

A. Yes. 

Q. Upon what securities—was that understood ? 

A. No; I never understood ; I just naturally inferred that the 
bonds were hypothecated from the fact that I talked with Mr. Fos- 
ter about the issuing of the bonds. It seems to ine there was. 

(). What was the trouble about it? 

A. I think he refused to sign up some bonds,or something of that 
kind. 

Q. That Mr. Crawford wanted ? 

A. Yes: I am not positive about it, but I think that was it. 
1213 Q. He signed 500 bonds, and Crawford wanted him to sign 
a homeeel isn’t that a fact? 
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A. Something of that nature; I don’t remember positively. I 
didn’t inquire much into it. | 

Q. And there was trouble between Crawford and Foster about that 
matter ? 

A. I know there was some difficulty about a bonds. They 
wanted them faster than they could print them, and they could not 
get them. 


Recross-examination by Mr. CRAWFORD : 


Q. Who told you that bonds had been issued ? 

A. Mr. Foster. 

Q. When? 

A. Some time in the spring of 1882. 

Q. 1882? 

A. Summer or spring of 1882; I don’t remember exactly when. 

. Didn’t he tell you that the bonds he had signed he had also 
hypothecated ? 

A. No. 

Q. What did he tell you he had done with them ? 

A. He told me he had signed them for the company. 

Q. But never did anything ? 

A. No; he never told me anything about what he had done with 
them. 

Q. Whether they were issued or unissued ? 

A. I don’t suppose he done anything with them. He had no 
money, and [ supposed, of course, he hadn’t used them. 

Q. You knew \ ts were in a shape to be used and were not used ? 

A. I supposed they could be used, and he had no money, 
1214 and it was evidence to me that he had not used them. 

Q. You had an equal idea, did you, that when the money 
did come that they had been used ? 

A. No; I was led to believe you had plenty of money outside of 
that. The talk along the line of the road was as quick as you got 
through with the Air Line you would have all the money you 
wanted ; that vou had made a big thing on that, and as quick as 
you got settled with that this thing would be pushed forward rap- 
idly. That was the general talk. 

Q. And it was your idea the money would all be furnished with- 
out any bonds or anything else; was that it? 

A. No; I knew you would have to sell some bonds, or borrow 
some money. I didn’t know anything about your capacity to berrow 
money, or anything of that kind. ; 

Q. You knew the bonds would have to be used, didn’t you ? 

A. Well,as a general principle in building railroads they have to 
use bonds; I know that. 


The signature of witness to above deposition was waived by agree- 
ment of counsel. 
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“Henry MEISELBAR, being recalled, was further cross-examined by 
Mr. Pierce, and testified as follows: 


Q. Mr. Meiselbar, you say at one time you had an office 
1215 with Mr. Crawford in the Montauk Block ? 
A. No, sir. 

Q. Where was it—on Dearborn street ? 

A. 125 Dearborn street. 

Q. I wish you would tell me how those offices were arranged— 
who else was there beside yourself and Mr. Crawford ? 

A. Mr. Moore was with me at that time; there was a corner office 
next the elevator; it was situated on the northeast corner of that 
floor, and the railroad offices were on the other side of the hall, and 
adjoining my office was the chief engineer’s office—a Icng office in 
the rear. Mr. Crawford’s office was adjoining the library room. 

Q. Who else had offices there ? 

A. There were some parties in the corner; I don’t remember who 
they were now. 

Be Do you remember that Judge Barry had an office there some- 
where ? 

A. Yes; he had desk room in the office, which was the main office 
of the railroad office. 

Q. He had desk room in there, had he ? 

A. Yes, sir. -* 

Q. Were there any other rooms leading out of that; did you go 
into any other room from that room ? 

A. Mr. Starin had an office. 

@. Where was Mr. Starin’s room ? 

A. His was on the samevside of the north room where Judge 
Barry had his office. 

Q. Did you have to go through Judge Barry’s office to go through 
Starin’s office ? 

A. Yes. 

Q. 5 was a way through there, was there ? 

A.. Yes. 

Q. That was where the railroad company usually had its 
1216 meetings of directors, wasn’t it, in Mr. Starin’s office ? 
A. I don’t know. 

Q. Don’t you know that is where they had their meetings of 

directors ? 


Col. Cooper: Do you mean this railroad company ? 
Mr. Prerce: The Chicago and Great Southern Railway company. 


A. I don't know it. 

Q. I will ask you if you don’t remember being at a directors 
meeting, say, about two yearsago, and that you, in coming out from 
that directors’ meeting, stopped in Judge Barry's room—the room 
occupied by him—and stated in his presence that you had just been. 
to a meeting of the board of directors of the Chicago and Great 
Southern Railway Company ; that vou was a director of that com- 
pany, and that you intended to make it cost somebody something. 

A. No, sir. 
69—1280 
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1217 Q. Did you ever make that statement in the presence of 
Judge Barry in that room ? 

A. No, sir; I don’t remember any such thing ever happening. 

Q. Either at the time I indicate, at the adjournment of the board 
of directors about two years ago, or at any other time? Did you 
ever make a statement of that kind there? 

A. Not to my recollection ; no, sir. ° 

Q. You never did? 

A. No, sir. 

Q. Are you sure of that? 

A. Iam certain of it; I am just as sure as I am of anything. 

. This morning you came in and brought in a letter-press copy 
of a letter; this is it, is it? (Handing to witness letter marked Ex- 
hibit P.) 

A. I don’t know as I brought it in. 

Where did you get it? That is the letter, is it? 
. That is the letter, yes. 

(). Where did you get it? | 

A. That letter was sent to me by Mr. Lacey; I received it by 
mail yesterday morning. 

Q. Did a letter come with it—did he write you a letter when he 
sent you that? . 

A. Yes; I have got a letter. 

(Q. Is there anything in the letter referring to this? 

A. It referred to this and other papers. 

Q. Is there anything in that letter referring to this? 

A. About this specially ? 

Q. Yes. 

A. Not that I recollect now; the letter will speak for itself. 

Q). Have you got that letter with you ? 

A. [T have not; no, sir. 

1218 Q). He sent that letter to you, did he? 

A. Yes, sir; Mr. Lacey, when he was here, said he had 
some papers. Said I: “All right; send them on and let us see what 
they are.” I got them yesterday morning and put them in my 
pocket. ‘ 

Q. Do you remember what the papers had relation to? 

A. ‘The Great Southern; I don’t know what they were. He says 
in his letter, “I have looked over my papers and I find I have got a 
lot of rubbish.” 

Q. Did he say anything else besides that? 

A. Yes. 

Q. What is that—what does it appear to be? 
A. It seems to be—— 

Q. is it a letter-press copy ”? 

A. Yes. 

(Q. A letter-press copy of a letter, is it? 

A. Yes, sir. 

(. And ‘does it seem to have been torn out of a book or cut 
out ? . 

A. There is a page number on it. 
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Q. What is the number of the page? 

A. Page 71. 

Q. Does it seem to have been cut or torn from a book ? 
A. It seems to be ripped out of a book. 


Solicitor for complainant offered the letter produced in evidence, 
which is marked Exhibit P. 


Q. Is that Lacey’s handwriting ? 

A. To my best judgment I should say it was. Mr. Lacey told 
me—— 

Q. What other papers have you got in addition to that letter re- 
lating to the Chicago & Great Southern that he sent you ? 

A. I don’t know. _I am attorney for Mr. Lacey, and I don’t know 
that I am compelled to tell. i 

Q. Lacey was a witness here on behalf of your client, wasn't 

he? 
1219 A. Yes. 
Q. He sent you a lot of documents relating to this matter? 

A. It had no relevancy to the question at all; I don’t see why I 
should produce them; I am going to send them back. 

Q. I ask you to produce them. Do you decline to do it ? 

A. I don’t know why I should produce-them ; I claim the matter 
to be privileged communication between Mr. Lacey and myself. 

Q. a claim whatever documents .or papers you have received 
from him as a former officer of the Chicago & Great Southern Rail- 
way Company is a privileged matter ? 

A. It is between he and [, I should think. It don’t make much 
difference to me whether I produce them or not; but Mr. Lacey 
sent them to me, and I would rather deliver them to Lacey than to 
anvbodvy else. 

Q. Will you produce them here or not ? | 

A. I want myself exonerated in the matter, of course; that is the 
only reason why I produce them. : 


Col. Coorer: I will state to Mr. Meiselbar that he is under neither 
a moral nor legal obligation to produce any paper he las received 
from Mr. Lacey if he received them from Mr. Lacey as his client, 
and that Mr. Pierce is not the attorney of the Chicago & Great 
Southern Railway Company, and tbat he has no right on behalf of 
the Chicago & Great Southern railway to ask the young gentleman 
to produce these papers; and [ will say further that it is an attempt 
at bulldozing that I never saw before in a tourt of justice or before 
one of the officers of a court of justice. 


1220 Mr. Pierce: I ask you to produce those papers, letters, and 
documents, whatever they are. What do you say about it? 

What is that vou have in you hand now ? 

Col. Cooper: Never mind. 

A. I stated I received those papers from Mr. Lacey on certain 
terms, and that he said he thought there was a lot of rubbis!h. 

Mr. Garpver: Are those papers which belong to the Great South- 
ern Railway Company? 
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A. Thai I cannot tell; I received them from Mr. Lacey. 
Q. Will you look at them and see whether they are papers that 
belonged to the Great Southern Railway Company ? _ 

A. I could not tell whether they belonged to that or not. 

Q. Please look. 

Col. Cooper: Mr. Meiselbar, are you willing to submit all these 
papers and documents that you received from Mr. Lacey to me, with 
the understanding that if there is anything among them, as this 
paper which has been produced in evidence seems to be, that prop- — 
erly belongs to the Chicago & Great Southern Railway Company, 
that I, in the exercise of my judgment, may turn them over to Mr. 
Gardner as the attorney for the company ? 

A. I will do that. (Papers handed to Col. Cooper.) 

Q. Are those all you have got ? 

A. I have got some more; I will bring them down. 

Mr. Pierce: When will you bring them down ? 

A. Monday morning ; I will hand them to Col. Cooper just as I 
got them. 

Adjourned to——~ . 

1221 WEDNESDAY, November 18th, 1885. 
Pursuant to agreement parties met at the same piace at 
1.30 o’clock p. m. 

Present: Henry A. Gardner, Esq., solicitor for the Chicago and 
Great Southern Railway Company ; Col. John S. Cooper, solicitor for 
defendants, and Henry Crawford, Esq. 


JoHN N. JEWETT, a witness called on behalf of the complainant, 
being first duly sworn, was examined in chief by Mr. Crawrorp, 
and testified as follows: 


Q. State your name, age, residence, and occupation. 

A. John N. Jewett; Chicago; attorney-at-law. 

Q. Did you, :n the years 1881 and 1882, represent A. J. Dull and 
Henry McCormick, of Harrisburg, Pennsylvania, in a contract which 
they had with mein regard to the purchase of the entire stock of 
the Chicago Block Coal Railroad Company ? 

A. I did; I drew the final contract between Mr. Crawford and A. 
J. Dull, as trustee, if I remember rightly. IU afterwards learned 
that Mr. McCormick and other parties were interested in that con- 
tract. 

Q. The contracts were all in writing and will show for themselves 
when the time comes? 

A. The contract was in writing. 
1222 Q. Do you remember as to whether or not, at the close of 
the year 1581, there had been some moneys paid on that con- 
wey (Handing to witness paper marked “Complainant's Ex- 
bit 1.”) 

A. The purchase-price of the property was represented under the 
contract, I think, by a note—my recollection is of $200,000—pavable 
at some future day after the date of it, and after the date of the con- 
tract; that note was not paid at its maturity. 
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Q. Just state in that same connection whether that maturity had 
not occurred prior to 

A. Its maturity, judging from the paper now shown mein my 
handwriting, dated at New York, January 27, 1882, must have been 
some time in the fall of 1881. 

Q. Wasn’t the situation at the time of the date of the paper which 
you now have in your hand this: That the note was past due, and 
that there had been something paid upon it, and that Mr. Dull for 
further forbearance required additional security ? 

A. The note certainly was past due at the date of this paper, be- 
cause I went to New York to meet Mr. Dull and Mr. Crawford for 
the express purpose of adjusting this matter if possible. Something 
was paid upon that note either prior to or very soon after its date; 
it was not paid to me, and I am, therefore, at the present time un- 
able to suy whether it was prior to this or afterwards; at least I was 
so inforned by Mr. Dull. 

Q. Was there any question, in the course of the negotia- 

1223 tions in New York, just prior to the date of this paper, Janu- 

ary 27,1882, with regard to my furnishing additional security 

ao that note? And, if so, state what that arrrangement was, and 
what was done. 

A. There was an agreement made between Mr. Crawford and my- 
self—I representing Mr. Dull—by which additional security was to 
be and was furnished at the date of the paper, which is now before 
me, the 27th of January, 1582. | 

Q. Do you remember what that additional security was? If so. 
state the same. 


A. In a general way I do; it was all of the issued stock and all 


of the issued bonds of the Chicago and Great Southern Railway 
Company; that is my present recollection. 

Q. Do you remember how many of the issued bonds of the Chi- 
cago and Great Southern Railway Company there were at that ime? 

A. But for the paper which is now before me in my handwriting, 
which represents the matter as it then stood, or, as I then understood 
it, I should have said that the bonds actually negotiated at that 
time amounted to $400,000; but I see this paper mentions bonds 
certified by the trustee and issued as amounting to $1,000,000—that 
is 1,000 of the bonds of $1,000 each ; and I therefore have no doubt, 
us I am now informed, that the 1,000 bonds were delivered into the 
custody of Mr. Dull as security for this claim at the date of this 
paper, which is January 27, 1882. ' 

Q. Were you personally present when there was a delivery of the 

bonds to Mr. Dull under that pledge ? : 
1224 A. I went with Mr. Dull and met Mr. Crawford at a safe 
depository company office in New York ; the name of it now 

I cannot remein ber. 

Q. Wasn’t it the Equitable Safe Deposit Company, 120 Broad- 
way? ‘ 

A. IL eannot remember that, Mr. Crawford. Mr. Crawford went 
with Mr. Dull into the vaults of that company for the purpose of 
making the delivery of whatever was in the safety-deposit box, then 


LRA: et 4, 


SS LRN a aR 
ay 


\ 
500 HENRY H. PORTER VS. 


controlled by him, and to which, as I understood, he had the key. 
I did not go there,and only knew from what Mr. Dull told me when 
he came back, and that was that the contents of that vault were de- 
livered to him by Mr. Crawford, and he had the key to the box; 
and I was advised by Mr. Dull that he had in his possession and 
control the securities contained therein, and that they answered the 
description of the securities that we had contracted for. 

Q. I fe told you, did he not, that he had counted them there? 

A. I think he did; he went there for that purpose. 

(. At the same day do you remember visiting Mr. John C. New, 
the trustee, in company with Mr. Dull and myself, for any purpose? 
If so, state what that purpose was. 

A. I did; I met Mr. New at his office. It was a part of the ar- 
rangement between Mr. Crawford and myself—I representing Mr. 
Dull—that no more of the bonds of the Chicago and Great South- 
ern Railway Company should be issued without Mr. Dull’s consent, 
and I went to Mr. New’s office for the purpose of getting from him 
a stipulation to that effect. 

(. Did you procure such stipulation? If so, please pro- 
1225 duce the same. 

A. I did; I wrote the stipulation in Mr. New’s office, and I 
now have it in my hand. It is my handwriting, and I have no 
doubt it is the actual paper. 

Q. Is that the original signature of Mr. John C. New at the bottom, 
aftixed in your presence on the 27th of January, 1882? 

A. I don’t know Mr. John C. New’s signature, but this is the only 
paper of this sort that I ever wrote in my life. Mr. New signed that 
paper in inv presence, and | have no doubt that is the paper. I speak 
now of the first page of the paper; what was subsequently added to 
it I know nothing about. : 


Solicitor for complainant offered in evidence the paper referred to, 
with the endorsements thereon, marked “ Complainant’s Exhibit 1.” 


Q. Mr. Jewett, be good enough to examine the signature upon the 
second page of the paper, at the top of the page nearly, and state 
whose signature that is—of the date of January 5, 1883 ? 

A. In the course of this business I received a good many letters 
from Mr. Dull, and I have no doubt that the signature inquired 
about is Mr. Dull’s signature. 

Q. Mr. Jewett, do you remember whether tne stock of the Chicago 
and Great Southern Railway Company was not delivered to you 
personally to hold, as trustee under that contract and pledge ” 

A. Mv recollection is, that I held the certificates of stock and the 
records of the compatry In my own possession for several months. 


1226 Cross-examination by Col. Cooprr: 


Q. Mr. Jewett, how long prior to the 27th of January, 1882, had 
vou been concerned in this matter for Mr. Dull and Mr. McCormick 
is it? 

A. Well, the man I knew in the transaction was Mr. Dull—that 
is not quite right, because I think Mr. McCormick came to me first 
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about it, and I drew the contract between you and Mr. Dull under 
Mr. McCormick’s suggestion, Mr. Dull then being away. 

Q. How long prior to the 27th of January ? 

A. I am not able to say whether it was in May or June, 1880, or 
May or June, 1881, when I was first consulted about this matter. 
My books,I presume, would show my first charge !n the matter, and 
that was the beginning of my connection with it. My books are not 
here. | 
Q. The subject-matter of your consultations with Mr. Dull, and 
your advice to him, and what you did as counsel, was with connec- 
tion with the purchase by Mr. Crawford of what is known as the 
Chicago Block Coal Railroad Company or its securities, was it not? 

A. My first connection with the matter was the drafting of the 
contract between Mr. Crawford and Mr. Dull, at the instance, as I 
now remember, of Mr. McCormick. 

Q. And that, you think, was May or June, 1880 or 1881 ? 

A. That is my recollection. 
1227 Q. The subject-matter of the whole business was the pur- 
chase by Mr. Crawford of the securities of the Chicago Block 
Coal Railroad Company from those gentlemen, was it not? 
A. As I understood. At that time, and as I think the contract 


itself will show. if produced, Mr. Crawford had bought this stock and. 


property of a coal road in Indiana, the gxact name of which I could 


. Not now state, excepting Block Coal was part of it, for $200,000. 


Q. From what you have since learned and from what you knew 
then, was it or not a part, according to your best recollection and 
belief, of what is now known as the Chicago and Great Southern 
railroad property ? 

A. It was not at that time, but I subsequently understood that 
that coal road was to be consolidated with the Chicago and Great 
Southern railway, and to become a part of the line of railroad known 
by that name. 

Q. Do you remember the length of the road ? 

A. Well, I do not definitely ; it was not long. I should say, from 
my present impression, of constructed road it was not any more than, 
20 or 30 miles. 

Q. Do you remember whether it was a road extending from At- 
tica to Yeddo, Indiana, not constructed, but constructed and to be 
constructed ? 

A. I remember in that connection the name of the place Attica 
as the northern or northwestern point of the road, but the southern 
or southwestern terminus I could not now remember. I remember, 

though, the word Attica, because, as it now occurs to me, there 
1228S was a bridge to be built at Attica. 
Q. That had not yet been built? 

A. That had not been built at that time as I remember. 

Q. And the purchase price, as I understood you, was $200,000? 

A. That was the amount of Mr. Crawford's note given for the pur- 
chase-money. 

Q. The securities representing the property, do you remember 
what they were? : 
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controlled by him, and to which, as I understood, he had the key. 
I did not go there,and only knew from what Mr. Dull told me when 
he came back, and that was that the contents of that vault were de- 
livered to him by Mr. Crawford, and he had the key to the box; 
and I was advised by Mr. Dull that he had in his possession and 
control the securities contained therein, and that they answered the 
description of the securities that we had contracted for. 

Q. He told you, did he not, that he had counted them there? 

A. I think he did; he went there for that purpose. 

Q. At the same day do you remember visiting Mr. John C. New, 
the trustee, in company with Mr. Dull and myself, for any purpose? 
If so, state what that purpose was. 

A. I did; I met Mr. New at his office. It was a part of the ar- 
rangement between Mr. Crawford and myself—I representing Mr. 
Dull—that no more of the bonds of the Chicago and Great South- 
ern Railway Company should be issued without Mr. Dull’s consent, 
and I went to Mr. New’s office for the purpose of getting from him 
a stipulation to that effect. 

Q. Did you procure such stipulation? If so, please pro- 
1225 duce the same. | 

A. I did; I wrote the stipulation in Mr. New’s office, and I 
now have it in my hand. It is my handwriting, and I have no 
doubt it is the actual paper. 

(). Is that the original signature of Mr. John C. New at the bottom, 
aftixed in your presence on the 27th of January, 1882? 

A. I don’t know Mr. John C. New’s signature, but this is the only 
paper of this sort that I ever wrote in my life. Mr. New signed that 
paper in inv presence, and I have no doubt that is the paper. I speak 
now of the first page of the paper; what was subsequently added to 
it I know nothing about. 


Solicitor for complainant offered in evidence the paper referred to, 
with the endorsements thereon, marked “ Complainant’s Exhibit 1.” 


Q. Mr. Jewett, be good enough to examine the signature upon the 
second page of the paper, at the top of the page nearly, and state 
whose signature that is—of the date of January 5, 1883? 

A. In the course of this business I received a good many letters 
from Mr. Dull, and [have no doubt that the signature inquired 
about is Mr. Dull’s signature. 

Q. Mr. Jewett, do you remember whether the stock of the Chicago 
and Great Southern Railway Company was not delivered to you 
personally to hold, as trustee under that contract nnd pledge? ~ 

A. My recollection ts, that I held the certificates of stock and the 
records of the company in my own possession for several months. 


1226 Cross-examination by Col. Cooper: 

Q. Mr. Jewett, how long prior to the 27th of January, 1882, had 
vou been concerned in this matter for Mr. Dall and Mr. McCormick 
is it? 

A. Well, the man I knew in the transaction was Mr. Dull—that 
is not quite right, because I think Mr. McCormick came to me first 


. Not now state, excepting Block Coal was part of it, for $200,000. 


THE PITTSBURGH BESSEMER STEEL CO., LIMITED, ETAL. 301 


about it, and I drew the contract between you and Mr. Dull under 
Mr. McCormick’s suggestion, Mr. Dull then being away. 

Q. How long prior to the 27th of January ? 

A. I am not able to say whether it was in May or June, 1880, or | 
May or June, 1881, when I was first consulted about this matter. 
My books,I presume, would show my first charge !n the matter, and 
that was the beginning of my connection with it. My books are not 
here. 

Q. The subject-matter of your consultations with Mr. Dull, and 
your advice to him, and what you did as counsel, was with connec- 
tion with the purchase by Mr. Crawford of what is known as the 
= Block Coal Railroad Company or its securities, was it not? 

A. My first connection with the matter was the drafting of the 
contract between Mr. Crawford and Mr. Dull, at the instance, as I 
now remember, of Mr. McCormick. 

Q. And that, you think, was May or June, 1880 or 1881 ? 

A. That is my recollection. 
1227 Q. The subject-matter of the whole business was the pur- 
chase by Mr. Crawford of the securities of the Chicago Block 
Coal Railroad Company from those gentlemen, was it not? 

A. As I understood. At that time, and as I think the contract 
itself will show, if produced, Mr. Crawford had bought this stock and 
property of a coal road in Indiana, the gxact name of which I could 


Q. From what you have since learned and from what you knew 
then, was it or nota part, according to your best recollection and 
belief, of what is now known as the Chicago and Great Southern 
railroad property ? 

A. It was not at that time, but I subsequently understood that 
that coal road was to be consolidated with the Chicago and Great 
Southern railway, and to become a part of the line of railroad known 
by that name. 

Q. Do you remember the length of the road ? 

A. Well, I do not definitely ; it was not long. I should say, from 
my present impression, of constructed road it was not any more than 
20 or 30 miles. : 

Q. Do you remember whether it was a road extending from At- 
tica to Yeddo, Indiana, not constructed, but constructed and to be 
constructed ? 

A. I remember in that connection the name of the place Attica 
as the northern or northwestern point of the road, but the southern 
or southwestern terminus I could not now remember. 1 remember, 

though, the word Attica, because, as it now occurs to me, there 
122S_ was a bridge to be built at Attica. 
Q. That had not yet been built? 

A. That had not been built at that time as I remember. 

Q. And the purchase price, as I understood you, was $200,000? 

A. That was the amount of Mr. Crawford's note given for the pur- 
chase-money. 

Q. The securities representing the property, do you remember 
what they were? 7 
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A. I never saw them, and don’t know definitely, excepting what 
Mr. Dull or what Mr. McCormick told me. ~ 

Q. You can state what they informed you. 

A. I understood from them that they held the entire property and 
securities in their possession as security for payment of the note. 
They were the entire representatives of the property sold to Mr. 
Crawford. 

Q. Mr. Crawford bought his securities representing the property 
from this gentleman, Mr. Dull, and hereafter I shall name Mr. Dull 
as the vendor, for $200,000, and received a contract of sale from Mr. 
Dull, and gave his note for the $200,000. Was that the transaction 
at that time? 

A. As I said before, I had nothing to do with the securities which 
Mr. Dull originally held for the purchase-money of this coal road, 
and don’t know what they were, but I understood them to be the 
representatives of that property entire. Mr. Crawford bought the 

entire coal road, whatever it was, or the representatives of it, 
1229 for $200,000, and left all of the representatives of that prop- 

erty in the hands of Mr. Dull as security for the payment of 
his note, Mr. Dull representing the entire interest in that property, 
as I understood it, as trustee for himself and other parties. 

Q. How long had that note to run, if you remember? 

A. From recollection simply, I should say six months from its 
date. It might have been longer, but that is my best recollection ; 
and I should therefore say that if the transaction in my office was 
in 1881, that the note matured some time in November or December 
of that vear. 

Q. When that note came due it was not paid,as I understand you 
from the paper that has been produced in evidence and from your 
direct examination ? 

A. It was not paid; at least not in full. 

Q. At the time that the note came due did you take any security 
from Mr. Crawford ? 

A. No further security, to my knowledge. was taken for that note 
until | went to New York to meet Mr. Crawford and Mr. Dull, as I 
have already stated. 

Q. Now, at the time that you met these gentlemen in New York, 
about the 27th of January, 1882, at that time did Mr. Crawford put 
in your hands as trustee, for further security for his note, represent- 
ing the purchase-price of this property, the certificates of stock and 
the record-book of the company ? | 

A. No; not at that time. My recollection would be that Mr. 
Crawford signed an agreement to deliver to me, in Chicago, upon 

his return, the issued stock of what was then known as the 
1250) Chicago and Great Southern Railway Company and the 

record-books of that company, so that I could satisfy mvself, 
as nearly as the records would do it, of the fact that I received all the 
stock. After my return, some time after—how long after I cannot 
now remember—it is my recollection that Mr. Crawford or the sec- 
retary of the company, his son, I think, at that time, brought into 
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my office the certificates of stock and the record-books, and I held 
them until they were delivered up to somebody else. 

Q. Do you remember about how long it was after you returned ; 
that is, state the outside date? 

A. I could not. 


“I Q. Was it as long as three months after you returned from New 
| York before he delivered the record-book and the stuck certificates ? 

A. It is my impression that I had to insist upon the performance 

of that contract once or twice with Mr. Crawford, but I do not re- 


member of any unnecessary delay in the matter. It might have 
been a month or two months. 

Q. It was not probably, according to your best recollection, more 
than three months ? 

A. I could not say; I could not state with any definiteness when 
they passed into my hands; I know I got them. 

Q. Would you say it was before the first of June of that year, 
1882? 

A. I could not tell. 

Q. It was some time within a year, was it not? 

A. Oh,I should think so; I should think Mr. Crawford responded 

to that agreement of his—whether it was in writing or ver- 
1231 bal—between him and me with reasonable diligence. At 
least, I had no trouble with him about it. 

Q. Do you remember how much stock had been issued at that 
time—about how much in par value—in dollars ? 

A. My recollection would be that it was about fifty or sixty thou- 
sand dollars; it might have been less and it might have been more. 
My memory does not enable me to state that definitely. 

Q. Do you remember about what time it was that your clients 
got their pay—in other words, that Crawford’s note was paid? 

A. Of my independent memory, I cannot say. I was only ad- 
vised of it through Mr. Dull, and when it was done he sent mea 
check for my fees in the matter, and the entry on my books would 
show about the time. 

Q. Will you please send over, as part of vour Spuaiiton: the date ? 

A. I will if I have got it; my books have been changed once or_ 
twice since then. 

Q. If you have any memorandum by which you can fix the date 
I would like you to give it. 

A. I think I can: it was some time after this. 

Mr. Crawrorp: It is on that pauper, isn’t it? 

Col. Coorer: This is dated January 5, 1883; that is a direction 
by Mr. Dull to John C. New, trustee. 

A. I could not remember ; that would not refresh my recollection, 
My entry in my books would show when Mr. Dull paid me and it 

was settled before that time. He was here in Chicago and 
1232 either gave me a draft or sent me a cheek shortiy afterwards. 
Q. Do you remember to whom you delivered the record- 

book of the company and this stock ? 

A. The name of the man I do not remember, but it was a man 
representing Mr. Jesup, of New York, who, I understood at that 
70—1250 
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time, was negotiating for the securities which Mr. Dull held through 
Mr. Crawtord. 
Q. Do you remember whether the name of the gentleman was 


Cuyler ? | 
A. That is the man’s name, I think. | 


Q. De Witt C. Cuyler, is it? 3 a 
A. My recollection is that it was Mr. Cuyler, but his first name I i 
could not state. 

Q. Do vou remember how it was that you gave the record-book ‘ 
and the stock to Mr. Cuyler ? 

A. Iam not so certain about delivering to him the stock, but I 
do remember of going to the Grand Pacific Hotel one evening and 
either taking there myself the record-book and the stock, or certain 
of the record- books, and submitting them to the representative of 
Mr. Jesup, whose name I think was Mr. Cuyler, and I don’t think 
they ever came back into my possession after that time; but 
whether I delivered to him the certificates of stock at that time I 
- 2" certain. 

And, as I understand you, Mr. Jewett, in addition to the 
Pi tie bonds of the Chicago and Great Southern which were 
turned over to Mr. Duil in New York on the 27th of January, 1882, 
you subsequently received from Mr. Crafand; as security for his 
note for $200,000, the stock and record-book ? 
The idea of the arrangement between Mr. Crawford and 
1253 mein New York was that he should put up as security for 
Mr. Dull’s note the entire interest in the Chicago and Creat 
Southern Railway Company whieh he heid or controlled, and all 
the securities came cither Into my hands or Mr. Dull’sin pursuance 
of that agreement. 
Q. Do you re menuiber whether there Was a stoek- book at that time 
turned over to you by Mr. Crawford, of the company ? 

A. Without knowing specially, | should say no. I think I bad 
nothing but the record of the proceedings of the board. 

Q. Of the company ? 
A. OF the COMLpany. 


Redirect examination by Mr. CRAWFORD: 


QQ. Keealling your recollection to the understanding, was there 
anything in the papers that were executed in New York that pro- 
vided that the record-books should be impounded as security ” 

A. No. 

QQ. Or was it not sitmply that the record-book and papers should 
be exhibited to vou, so that as a lawyer vou would be satisfied as to 
the validity of the mortgage and bonds, and ascertain as to the 
validity of the stock and the amount outstanding ” 

A. That was all, of course; the record-book weuld be 1: thing as 
security In itself, and it Was furnished me simply as a means of 
judging whether or not I got the entire issue of stock. 

(). Are you pre pared to stale as a matter of memory that 
1234 that record-book remained there continuously until Mr. Duil 
was paid ? 
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A. I don’t think it did; I think I delivered it, as I have stated, 
at the Pacific Hotel to Mr. Cuyler, with the authority of Mr. Craw- 
ford, and my recollection is that it never afterwards came back into 
my possession. 

Q. Recalling your recollection to the Cuyler interview, did I not 
request you to go with me there and see Mr. Cuvler,so that Mr. 
Cuyler could have the benefit of your opinion with regard to the 
validity of the mortgage and the transactions that vou had exam- 
ined in the record-book ? 

A. I think that is all there was of it. There was at that time, 
as I understood it, a negotiation pending between Mr. Crawford 
and Mr. Jesup for the purchase of the securities which Mr. Dull 
held. 

(. The Great Southern securities, you mean ? 

A. Or for some advances in relation to it, and Mr. Cuyler was, as 
I understood it, the representative for Mr. Jesup. 

(. Do you remember also that with Mr. Cuyler, whocame out to 
look after the legal part of the matter, there was also a gentleman 
with him who was to go over the road to look at its physical condi- 
tion ? 

A. That I don’t remember. I understood Mr. Cuyler was an at- 
torney, and was here for the purpose of investigating the legal 
questions that might arise in respect to these securities. 

Q. Mr. Jewett, don’t you remember -that there was exhibited to 
you a certificate, under the seal of the company, and signed by the 

- secretary, that only a certain amount of stock had ever been 

1235 issued and outstanding, and that that was one of the papers 

that was put into your custody ; and there was also, was there 

not, exhibited to you a contract made between myself and William 

Foster for the purchase of the stock of the Indiana and Chicago 
railway ? 

A. It is very likely there was such a certificate signed by the sec- 
retary of the company; [ do remember that Mr. Foster's natne 
occurred in the papers that were in my possession, but the special 
papers that were given to me I cannot now designate. 

Q. As far as the stock is concerned which vou held, handed over 
to vou by me, did you not hold that until vou sent it to Mr. Dull 
about the time that he was paid, and went out of the matter’ 

A. Iam not able to remember definitely when the certificates of 
stock went out of my possession, but I have no doubt that I held 
them until Mr. Dull’s debt was paid; I should have done so, and, 
therefore, I presume that I did. 


1236) ©Recross-examination by Col. Coors; 

Q. Prior to the transaction in New York in January, 1882, lad 
vou ever examined for Mr. Dull the questions affecting the validity 
of the bonds and mortgage and the issuing of the stock of the Chi- 
eago & Great Southern railway ” | 

A. Not at all, further then it was shown by the records which Mr. 
Crawford placed in miny hands. 
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Q. Those records were not placed in your hands until after you 
returned from New York ? 

A. No. 

Q. And the bonds had been hypothecated for the security of this 
note of two hundred thousand dollars in New York prior to the 
time you got the record-book, had they not? 

A. Yes. 

Q. So that it was not until after Mr. Dull had the security of the 
thousand bonds of the Chicago & Great Southern railway that you 
got hold of the record-book at all?. 

A. That is my recollection. 

Q. Do you remember whether you examined that record-book to 
see the construction contract between Mr. Crawford and the com- 

any? 
5 A. Definitely, I cannot say that, but I knew there was a construc- 
tion contract between the company and Mr. Crawford, and I pre- 
sume I saw it, but I am not now able to say that I did or did not. 

Q. Did you know at the time the transaction occurred in New 
York the relations which Mr. Crawford sustained to the company— 

I mean as to the ownership of stock or the control of the cor- 
1237 porate affairs of the company ? | 
A. My recollection would be that Mr. Crawford was a di- 
rector of the company and a contractor for the building of the road, 
and that these bonds had been issued to him in pursuance of his 
construction contract so far as they had been actually delivered ; 
beyond that I don’t think I knew or was advised of the situation. 

Q. Wasn’t this about the situation of the matter—that Mr. Dull, 
under your advice, took all the security he could get in New York 
from Mr. Crawford for the payment of this note ? 

A. That is exactly what I went to New York for, and it is what I 
thought my mission there had accomplished. 

Q. Now, as to whether those bonds were valid or not—as to 
whether Mr. Crawford under his construction. contract had a right 
to the bonds—was a thing you had not inquired of until you went 
to New York ? Z 

A. I don’t think I ever inquired specially into that question. 

Q. I want to state to you, Mr. Jewett, and it appears to be a fact 
in this case, without any question, that Mr. Crawford’s construction 
contract was entered into on the 18th of March, 1882: that would 
be some two months, or nearly two months, after you returned from 
New York, and the mortgage did not at that time, when you re- 
turned from New York, appear upon the record-book. Now, what 
I will ask you is this, whether or not at the time you actually got 
possession of the record-book, this constructién contract between 

Mr. Crawford and the company and the printed copy of the 
1238 mortgage pasted into the railway company’s record-book ap- 
peared there ? 

A. I should think it did: that would be my recollection, and it 
may be that I have confused that with what I knew at the time of 
the settlement in New York—what I understood afterwards. 


(The record-book is here produced.) 
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Q. Do you recognize that book now presented to you, and which 
I will say is the record-book of the Chicago & Great Southern Rail- 
way Company, and formerly of the Chicago & Indiana Railway 
Company, already introduced in evidence, is the book which was 
left with you by Mr. Crawford in pursuance of your arrangement in 
New York with him. 

A. Well, it was either this book or one very much like it. I 
should say, on a very hasty examination of it, that this is the book 
that I bad in my possession, because I recognize in it the names of 
certain persons, and more especially that of William Foster, and I 
think his name occurred in the records that I had before me; and 
I shouid say that the book that I had had pasted in it, as part of 
it, the printed copy of the mortgage or trust deed given by the Chi- 
cago & Great Southern Railway Company to John C. New, and the 
copy pasted into this book, it seems to me, I have seen before ; the 
color of the paper and the style of the printing looks familiar; | 
must have seen either this copy or some other one of the mortgage. 

Q. Are you able to state, so as to give a substantial recollection, 

that the proceedings of the meeting of March 15, 1882, as re- 
1239 corded in that book were in the book when it came into your 
possession ? 

A. I cannot definitely recognize this as the exact thing which 
I saw, but the appearance of the thing 1s such as induces me 
to believe that this was the book in_ its present shape so far as I 
have examined it, including the proceedings of March 18, 1882, 
which I received from Mr. Crawler: Whether there has been anv- 
thing added to it since then or not of course I don’t know, but up 
to that point I should say that my impression is very strong that 
that 1s the same book. 

Q. Do you remember about how long after you received this 
book it was that you turned it over to Mr. Cuyler at the Grand Pa- 
cific Hotel, in accordance with that arrangement o1 order of Mr. 
Crawford ? 

A. I do not, and cannot state from definite recollection, but ] 
should think it was some time in the subsequent fall or in the sum- 
mer or fall of the same vear. ' My recollection is that it was before 
winter weather had set in. | 

Q. And at the time that was done, Mr. Dull had not received his 
pay for the Block Coal road ? 

A. I cannot state from any independent recollection when Mr. 
Dull was paid, but I think not. I think he bad not been paid 
when Mr. Cuyler was here, and that the’ negotiations which were 
then pending were intended to relieve the securities which Mr. 
Crawford had placed in Mr. Dull’s hands for the purpose, first, of 
paying Mr. Dull. 

Q. Now, Mr. Jewett, if vou will be kind enough to just make such 

examination as vour time will allow of to find out about 
1240 what time, according to the memoranda that vou may have, 
Mr. Dull was sai 2 would be obliged to you, and it can be 
stated at the conclusion of your deposition ? 
A. Ihave no doubt Mr. Dull’s letters and my memoranda will 
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enable me to fix that with a great deal of definiteness, and I will 
either send around or come around myself with that information, 
and add it if you want me to. 

Mr. Crawrorp: Mr. Jewett, as'a matter of refreshing your recol- 
lection on the subject of the custody of that record-book, the-record- 
book was to be delivered to you for the purpose of verifying the 
condition of the corporation, and its stock and bonds as of the date 
of January, 1882, wasn’t it? 

A. The entire purpose of delivering the record-book was to sat- 


isfy me, so far as I could be satisfied with the record-book, of the. 


genuineness and sufficiency of the securities that Mr. Dull had 
taken. 

Q. At that date? 

A. At that date, of course. 

Q. Do you think that as long a time intervened between that 
contract in New York and your first sight of that record-book as 
nearly two months? 

A. Mr. Crawford, 1 cannot sav that; I don’t know, I don’t re- 
member anything about it. 

Q. Let me refresh your recollection ; are you prepared to express 
even a view that your custody of that record-book was continuous 
and exclusive from the time you first did see it until Mr. Cuyler 

took it; isn’t it true now, when you come to reflect on it, 
1241 that vou allowed me or a messenger from my office to have 

that record-book on a great many occasions for the purpose 
of putting in directors’ minutes. 

A. It is very likely I did, although ! do not now recall any special 
instance of doing it. 

Q. You would have done it, wouldn't you ? 

A. Why, of course I should; the record-book was of no account 
as security; I simply held it as a means of information. 

Q. Now, with regard to the fact of that being pasted in the book 
there in that style, if you had seen a loose copy of it, like that, for 
instance (handing paper to witness), it would have been the same as 
that pasted in the book, wouldn’t it ? 

A. Precisely the same; the copy now shown me is precisely the 
same apparently as that pasted in the book. 

Q. Don’t you remember vou had a copy of that in New York 
when we were sitting down conferring with Mr. Dull ? 

A. I think I did. 

Q. Don’t you remember the original of that on thin parchment 
was shown vou by Mr. New in New York ? 

A. I think I saw the original of the mortgage or deed of trust in 
New York properly executed and undoubtedly in Mr. New’s posses- 
sion, and whether [ saw the printed copy of that original in the form 
now shewn me, which is exactly the same, so far as I can see, as the 
ove pasted in the book, outside of the book, or in the book, I cannot 
positively state. 

Col. Coorer: [ would like to ask you whether you can now re- 

member, after your return from New York and the receipt of 
1242 the record-book, any consideration which you gave the ques- 
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tion of Mr. Crawford’s contract with the railroad company— 
I mean the construction contract; do you remember of giving that 
matter any consideration ? 

A. I cannot answer that question with anything like certainty as 
to the time when I first learned the fact that Mr. Crawford was the 
contractor for building the Great Southern railway ; nor can I tell 
whether it was understood by me that he was or was to be the con- 
tractor for the building of the road at the time of the settlemet with 
Mr. Dull in New York; but either at that time or at some sub- 
sequent time not very far distant from that I learned the fact 
that he had contracted for the building of the road. I think [ got 
it from Mr. Crawford, because he and I had a great many interviews 
in respect to this claim of Mr. Dull’s, but when I got it from him I 
don’t know that I can say. 

Q. Can you remember what information you had as to how and 
why and on account of what consideration Mr. Crawford had this 
thousand first-mortgage bonds of the railway company in New York ? 

A. No; all I know about that is that he had in his possession and 
claimed to control the bonds which were passed over to Mr. Dull. 

Q. In what way did he claim to control them; as the owner of 
them or as negotiating them for the company, or to be used as col- 
lateral security in the affairs of the company, or how ? 

A. That I could not say. , 

Q. As I understand from you, you simply took what security 
1243 you could get? 

A. That was the outcome of it and that is the fact; that 
is the fact of the case. I will say this, that Mr. Crawford at that 
time claimed to have made an investment on account of this Great 
Southern railroad which entitled him to the control of these bonds 
but the particulars of his right of control I don’t think either I or 
Mr. Dull made any inquiry in relation to. 

Q. At the time that this transaction in New York occurred on 
the 27th of January, 1882, you and Mr. Dull had made various 
attempts to get some payment on account of Mr. Crawford’s note, 
had you not? | 

A. Well, 1 think I had been pressing Mr. Crawford here in Chi- 
cago for the payment of the note ever since it had matured; from 
the time of its maturity up to the time we went to New York to 
make this adjustment, if possible. I want to add that these mat- 
ters have not been called tomy attention at all since the facts them- 
selves transpired, and I am not able to give more definitely the 
dates than I have done, because, having occurred some years ago 
and my attention not having been called fo them at all, I have had 
no occasion to consider the subject. 


Mr. Jewett subsequently handed to the commissioner a memo- 
randum, of which the following is a copy : 


as 
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“ CuicaGco, Nov. 19th, 1885. 
“ John Gray, Esq., examiner, c.: 
1244 “My books show that Mr, A. D. Dull adjusted and paid 
my account for services in the matter of his claim -against 
Henry Crawford, Esq., on the 20th day of February, 1883. 
“It was a few days before that, I think, that Mr. Dull advised me 
that his claim against Mr. Crawford had been paid in full. 


“ Respectfully yours, JNO. N. JEWETT.” ; 
1245 J. E. Stusss, a witness called on behalf of the complainant, 


being first duly sworn, was examined in chief by Mr. Craw- 
FORD, and testified as follows : 


Q. State vour name, residence, and occupation. 

A. J. E. Stubbs; residence, Chicago; I am in the coal business 
at present. 

(). What business were you engaged in in 1881 and 1882? 

A. I was an iron broker, in partnership with Mr. Runyon; the 
firm was Stubbs & Runyon. 

Q. Did you represent the Cleveland Rolling Mill Company in a 
claim which thev had in parts of these years against the Chicago & 
Great Southern Railway Company ? 

A. I sold quite a quantity of rails for them to the Chicago & (rreat 
Southern Railway Company. 

(. You represented them, did you? > 

A. Yes: as a broker. | 

(2. Do vou remember that towards the beginning of 1882 there 
was some arrearages on the metal that had been delivered to the 
(rreat Southern Railway Company ? 

A. Yes: [ remember it. 

(2. Do vou remember visiting my office with regard to the trans- 
action ? 

A. Yes; a great many times. 

(. Do vou remember making a demand for securities of the road 
as collateral ? 

A. L asked Mr. Crawford, atter asking for the money a great many 
times, if he could not give something to secure the Cleveland Roll- 
ing Mill Company, bonds or notes or something. 

(2. What statement was made to vou with regard to where 
1246 the bonds were, as to whether the bonds were hypothecated, 
all of thein ”? 


A. As I remember it, it was always going to be; in two or three 4 
days’ time there would be something to come up whereby vou could 


raise money to pay this claim. 
Q. To reeall vour recollection to the distinct demand which you 
made for security and your inquirv as to where the bonds of the 
company were, what information did you receive at any of those 
interviews ? 
A. Well, | don't remember now what it was; I never could get 
any satisfactory information. 
Q. Were you not distinetly informed that there could not be any 
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bonds delivered to the Cleveland Rolling Mill Company for the 
reason that they were all then hypothecated ? 

A. Yes; I think that you did say they were tied up in some way, 
but in a few days there would be arrangements made. 

Q. That I was undertaking to negotiate either to loan or to sell 
the bonds, and that would relieve them from the pledge so as to pay 
the debt; wasn’t that always it ? . 

A. Yes; it was to that effect. 

Q. Now, recalling your recollection to the spring of 1883, do you 
remember my having told you a little prior to that that I was 
negotiating a loan from Drexel, Morgan & Co. on a pledge of the 
bonds ? 

A. Yes, sir. 

Q. I did tell you that? 

A. Yes, sir. 

Q. Do you remember coming in very shortly after that and I 
telling you that I had secured a loan from Drexel, Morgan & Co. on 
the securities? : 

A. Yes, sir. 
1247 Q. Do vou remember my telling you to make a bill cover- 
ing a certain amount of shipments of the rolling-mill com- 
pany and that I would have that paid? 

A. Yes, sir 

Q. Look at that and state whether that is not the transaction re- 
ferred to in that interview (handing to-witness paper marked Com- 
plainant’s Exhibit 2)? | 

A. Yes, sir; it is. 

Q. That is your signatere at the bottom of that receipt, isn’t it? 

A. Yes, sir. 

Q. For the payment of that amount—%22,634.36—von received, 
did you not, a check signed by me on Drexel, Morgan & Co. that 
you took around and had endorsed or countersigned by Roswell 
Miller? 

A. Yes, sir; I did. 

Q. And you remitted that amount of the check on Drexel, Morgan 
& Co. that I have told you came out of this loan to the Cleveland 
Rolling Mill, didn’t you? 

A. Yes, sir; I did. 


Solicitor for complainant offered in evidence the paper referred 
to marked “ Complainant’s Exhibit 2.” 


Cross-examination by Col. Coorrr: - 


Q. I wish you would look at the statement which is marked Ex- 
hibit H to the deposition of W. G. McMillan and state whether the 
credit under date of March 26th, 1SS3, of $22,634.36 is the credit that 
you have been inquired about on your direct examination? 

A. Yes, sir; that is the same amount that I] received. 
1245 Q. That left a balance due of how much at that time? 
A. Well, about thirty thousand dollars. 
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Q. Did you have anything to do with any subsequent sales of iron; 
or were there any subsequent sales of iron? 

A. There were no subsequent sales of iron to this road by me for 
the Cleveland Rolling Mill Company. 

Q. This statement (Exhibit H) is made up of interest upon that 
balance, as I see; no subsequent sales made? 

A. The money paid me was simply for the face of the bills. 

Q. For the face of the bills up to what time? 

A. The shipments of November 14 to 28th, inclusive. 

Q. At that time there had been other shipments made, had there 
not? 

A. Yes, sir. 

Q. Aggregating 
A. Over fifty thousand dollars was the total amount of the bill. 
Q. Did you have any talk with Mr. Crawford at any of these in- 
terviews, when you went to get your money, as to the correctness of 
the bills? 

A. There was no question about the bill. 

(Q). Did vou know anything about the affairs of the Chicago «& 
Great Southern Railway Company at that time, as to how Mr. Craw- 
ford was connected with the road; at any time up to the time you 
received the payment on the 24th of March, 1885, of the twenty-two 
thousand odd dollars? 

A. No; I only had my own idea about it; that is all. 

Q. As to his right tothe bonds and how he got them, you had never 
any information up to that time, had vou? 

A. No, sir. 
1249 Q. As I understand from you, all you had to do with 
this matter was to make the sale as a broker for the Cleve- 
land Rolling Mill Company, and then try to collect the money due 
on them ” 

A. Yes, sir. 

Mr. Crawrorp: You sent the original check on Drexel, Morgan 
& Co. to Mr. Chisholm, didn’t vou ? 

A. Yes; [ sent the same check that I received. 

Col. Cooper: Did you make any explanation to the Cleveland 
tolling Mill Company as to hew this money was obtained, do vou 
remember 7” 

A. Yes; [ wrote a letter explaining how I received it. 

Q. But how Mr. Crawford had raised the money; did you make 
any explanation as to whether he had raised the money by hypothe- 
cation of these bonds, or not? 

A. Yes; I have written a great many letters to Mr. Chisholm, 
and in this particular case Mr. Crawford had told me that he was 
negotiating with Drexel, Morgan & Co. for another loan, and when 
he received that he would pay the Cleveland Rolling Mill Company 
the amount of their bills: and instead of paying the full amount, 
he paid that much. 


The signature of the witness to the above deposition was waived 
by agreement of counsel. 
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1250 Solicitor for defendants notifies solicitor for complainant 

to produce the letter of instructions on Thursday at 11 
o'clock, before the commissioner, of Henry Crawford to George W. 
McDonald, given to McDonald, as testified to by him, on or about 
the 18th of February, A. D. 1884. 

Solicitor for complainant says that he has no such document in 
his possession, and that the complainant has no such document in 
his possession, and, from what information he can get from inquiry, 
no such document ever existed. 


Col. Cooper: I will ask then the solicitor for complainant as to 
whether he simply wants to raise the question as to whether that Is 
true or not, the statement of McDonald. 

Mr. GARDNER: If so, we will bring our testimony to prove it was 
not so; that is the way we will get at that. 

Col. Coorer: Am I to understand solicitor for complainant puts 
his answer to my request on the ground that he denies the truth- 
fulness of McDonald’s testimony ? 

Mr. GARDNER: So far as our information goes we are led to be- 
heve that no such document ever existed. 

Col. Cooper: But that the testimony itself is competent without 
reference to the question whether it is true. 

Mr. GARDNER: If the court decides that it 1s true, of course then 
it will be competent. 


1251 It is agreed that Mr. Kimball is to state the length of the 

road from Fair Oaks, the northern terminus, to Attica: the 
length of the road from Attica to Yeddo, and the distance from 
Yeddo to Brazil. 

It is agreed that the letter of E. W. Toilerton, attorney for the 
Sinith Bridge Company, to H. H. Porter, of date about December 
0, 1884, enclosing what is purported to be a contract of the Smith 
Bridge Company with the Chicago & Great Southern Railway 
Company, may be introduced in evidence with that purported copy, 
for the purpose of showing only that Mr. Porter received it with 
that letter before December 10, 1884; and also the letter of Mr. 
Porter to E. W. Tollerton in reply. 

And it is further stipulated that the signature to that contract on 
the part of the Chicago & Great Southern Railway Company, H. 
Crawford, Sr., on the original contract was “H. Crawford, Jr., see- 
retary and treasurer.’ The original contract is signed by I. Craw- 
ford, Jr.. and was sent by H. Crawford, Jr., to the secretary of the 
Smith Bridge Company, and he acknowledged the receipt thereof 
to H. Crawford, Jr.. and sent the duplicate copy signed by that 
company. 


Adjourned to Thursday, November 19th, 1885, at 11 o'clock, 
.m. 
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1252 Tuurspay, November 19th, 1885. 


Parties met pursuant to adjournment at 11 o’clock a. m. 

Present : Same as before. | 

Solicitor for defendants introduces in evidence a certified copy of 
the proceedings of the commissioners court for Benton county, 1n 
the State of Indiana, relative to the vote in aid of the Indiana and 
Chicago Railway Company, the name of which was afterwards 
changed to the Chicago and Great Southern Railway Company, 
and all proceedings with reference to the collection of taxes, levy, 
assessment, and the payment of the money collected to the Chicago 
and Great Southern Railway Company, which is hereto attached, 
marked “ Exhibit 2.” 

Solicitor for defendants also offered in evidence so much and such 
parts of the records. including papers on file, and the orders of court 
in this cause of Henry H. Porter against the Chicago and Great 
Southern Railway Company and others, consolidated, as may. be 
material, relevant, and competent evidence on the hearing of the 
matter upon which this testimony is now being taken, such record 
and papers not being present before the commissioner, but on file 
in the court in Indianapolis, Indiana. 

Solicitor for defendants also offered in evidence certified copies or 

transcripts ofjudgments obtained against the Chicago and Great 
1253 Southern Railway Company by the Cleveland Rolling Mill 

Company; Wirt D. Walker, Fitzsimons & Connell, Volney Q. 
Irwin, the transcripts of the two judgments afterwards merged In 
the judgment of Wirt D. Walker against said railway company, 
Oliver Brothers and Phillips, H. B. Scott & Co., and transcripts of 
all other judgments against said railway company now on file 
among the records of this cause, or wherein the parties as such 
judgment creditors have filed transcripts of their judgments in this 
cause. 

Which evidence was objected to by solicitor for complainant as 
irrelevant. 


WittiaM A.STARIN, a witness called on behalf of the defendants, 
being first duly sworn, was examined in chief by Col. Coorer, and 
testitied as follows: 


Q. State vour name, age, occupation, and residence. 

A. William A. Starin is my name; twenty-eight vears old; I do 
not consider myself actively engaged in business at the present time; 
I live in Chicago. | 

Q. Were you one of the directors of the Chicago and Great South- 
ern Railway Company ? 

A. Yes, sir. 

Q. When were vou elected a director, and where ? 

A. I was elected a director in the Great Southern road in the 

month of March, 1SS2, at Goodland, Indiana, I think. 
1254 Q. Were you present as such director at the meeting of the 
board of directors recorded in the record-book on pages 86 to 
102 inclusive ? 
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. (Witness refers to record-book.) Yes, I was present at the 
meeting of the board held on the 18th of March, 1882. 

Q. The record recites that at that meeting you were elected presi- 
dent—was that the case? 

A. Yes, sir. 

Q. Did you know, prior to the meeting, that you were tobe elected 
president ? 

A. Only a very short time prior to it. 

Q. How long? 

A. I don’t knee that I can state the time exactly. I can state the 
circumstances. 

Q. State the circumstances. 

A. It was only. just previous to the meeting that [ became aware 
of Mr. Crawford’s desire that I should be made president of the 
road. 

Q. State what the circumstances were. 

A. If I recollect correctly, Mr. Crawford sent word to me in nv 
office, which was on the same floor with his, removed but two or 
three doors from his office, that he wished to see me, and on going 
into his office he stated to me, in a few words, that it was lis desire 
to resign as president of the Great Southern road, and that the board 
of directors would elect me president. That was about ali the con- 
versation that occurred prior to my election as president. 

Q. Did he say anything to vou as to the reason why he was going 
to resign as president and have you elected in his stead ? 

A. At the same time that he stated to me that it was his 

1255 desire that I should be elected president of the road he stated 

that he had prepared a construction contract for the construc- 

tion of the Great Southern road, and that he could not—I don't 

know that he sta.ed it in these words precisely, but that was the 

effect of it—that is, he gave me to understand that he did not desire 

to be president of the corporation and at the same time have a con- 

tract for the construction of the property owned by the corpora: 
tion. 

Q. Did he present you a construction contract drawn up? 

A. Yes, sir. 

Q. Is that the same one recorded in the record- book showing the 
proceedings of that meeting of March 18, 1S8S2, or a copy of it? 

A. IT have never seen but one construction contract between the 
Great Southern road and Mr. Crawford. I have not read the con- 
tract that is recorded here, but I have no doubt that is the contract 
that was submitted to the board that day, as spread on the records 
here. 

Q. Did Mr. Crawford give vou that ? 

A. Yes, sir. 

Q. W hat did he say he wanted done with it? 

A. Why, he stated that he had a construction contract there be- 
tween himself and the Great Southern road, and it was his desire 
that the board of directors of the Great Southern road should ap- 
prove, ratify, and confirm this contract. 

Q. Did he say anything to you about the mortgage ? 
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A. I think he stated that he desived the mortgage that the com- 
pany had executed, or was about to execute, should receive 

1256 the approval of the board of directors. 
Q. Did he give you a copy of that also? 

A. Iam not certain whether he gave me a copy of the mortgage 
at that time or not; I presume I had one. 

Q. Did he say anything about what action he desired the board 
to take with reference to the thousand bonds of the Chicago and 
Great Southern in his possession ? 

A. I cannot sav that he did. In fact I have no recollection of 
anything connected with the thousand bonds there that was a sub- 
ject for action at that meeting of the board, although I desire to 
state that my attention is called to the action of the board here, as 
shown by this record, but I cannot state now for a certainty that 
the board did or did not take action in connection with the thou- 
sand bonds. 

Q. Who initiated the proceedings of the meeting ? 

A. Well, I initiated them myself. 

(). In accordance with what? What did you have to guide you 
as to what should be done? 

A. Well, I knew in a general way what business Mr. Crawford 
desired the board of directors at that meeting to do, and I directed 
the meeting myself with reference to that. 

(. Was it all done as he asked it to be done, as near as you can 
remember ? 

A. If my memory serves me correctly Mr. Crawford’s son_ pre- 
sented his resignation. 

@. Whose ? 

A. The resignation of Mr. Crawford. Mr. Crawford’s res- 

1257 ignation as director and president was thereupon accepted. 

[ beheve also that Mr. Crawford’s son presented my name to 

the board for president. That motion was carried; whereupon I 

stated to the board that a construction contract had been entered 

into with Mr. Crawford, and [ read the contract from beginning to 
end betore the board. 

(). What was done then ? 

A. I think I mentioned to the board that a motion to the effect 
that the contract be approved, ratified, and confirmed would be in 
order. Some member of the board made that motion and the mo- 
tion prevailed. 

Q. IT will ask you what official action, from the 18th of March, 
1SS2, down to the time that you ceased to be connected with the 
Chicago and Great Southern as president, you took, except as re- 
quested by Mr. Crawford ? 

A. I might not always have been requested by Mr. Crawford to 
do what I did do, but Mr. Crawford was always aware of everything 
that I did do in connection with the Great Southern road. | 
Q. At whose instance did vou do what you did do as president? 
A. It was all done on behalf of Mr. Crawford. 

Q. At whose instance did you sign the construction contract ? 
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A. The contract had been approved by the company, and I signed 
the contract on behalf of the company as its president. 

Q. Do you remember any other official action you took as presi- 
dent while you were president of the company ? 

A. Yes. 

Q. What? Goon and state generally, Mr. Starin, what vou did 
as president of that company. 

A. Well, among other things, in the spring of 1883, early, 
1258 I think, I signed on behalf of the company as its president 
the last million dollars of its bonds. I think those bonds 

were numbered from 1001 to 2000, inclusive. 

Q. At whose instance did you do that; at whose request ‘ 

A. At the request of Mr. Roswell Miller, I think. Mr. Crawford 
stated to me that Mr. Miller desired me to sign those bonds. I under- 
stood that the bonds were to be placed in Mr. Miller’s hands, but 
were not to be authenticated by the trustee. They were to be placed 
in his hands simply for the purpose of plecing all of the "eset that 
the Great Southern road had issued in the bands of Mr. Miller as trus- 
tee for Drexel, Morgan & Co., and for no other purpose, as 1 under- 
stood. 

Q. That was a matter done with the approval of Mr. Crawford, 
was it not? | 

A. I think Mr. Crawford stated to roe that Mr. Miller desired that 
I should sign those bonds as a trustee for Drexel, Morgan & Co. I 
went over to Mr. Miller’s office and signed them. 

Q. What other official act did you do as president of the com- 
pany? State from your memory. 

A. I think I signed a few of the stock certificates of the 
company that were issued to various municipalities in Indiana who 
had voted aid to the railroad ; what the amount of those certificates 
was I do not remember. 

Q. That was in the spring of 1882, you think ? | 

A. I will not say when I signed those certiticates; they were 
signed some time between the spring of ISS2 and the spring of 

1885. 
1259 (. At whose instance did you sign those ? 
A. That was at Mr. Crawford’s request. 

Q. What other official action did. you take as president of the 
company ? 

A. Well, I presided, I think, at one or two meetings subseque nt 
to the meeting of March 15th. T think I presided at the meeting of 
January 29th, 1585. 

Q. Had you or not ceased to be president at that time, January 
29th, 1SS3 ? 

A. No, sir; I had not ceased to be president until April, 1583. 

Q. Where was that meeting held, the one of January 2th ? 

A. It was held in Chieago. I think it was held in inv room. The 
meeting of March ISth, 1882, was not held in my room, but I think 
the one of January 20th was. 

Q. At whose instance, do vou know, was that meeting called, the 
one of January 29th ? 
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A. It was called at the instance of Mr. Crawford. I did not know 
what the business of the meeting was to be until a few minutes be- 
fore the meeting was called. The business of that meeting-l think, 
was to have the board approve of the location of the line, or a re- 
location rather, in Newton county, and I had forgotten the action, 
but I notice by the records here that the consolidation of the Block 
Coal road with the Great Southern Company was also a matter 
brought before that meeting. 

Q. What other official action did you take, as far as you remem- 
ber, as president of the company ? 

A. I cannot state that as president, but while I was vice- 

1260 president of the company, I think at the request of Mr. Craw- 
ford, I opened a correspondence with Mr. Adams of New 

York, having reference to a car trust that Mr. Crawford desired to 
consummate. That was as vice-president. Mr. Adams came on to 
Chicago, and his negotiation from that time was with Mr. Crawford. 

(. You were the attorney for the creditors in the Hack suit—that 
is, for the original complainants, were you not ? 

A. Yes, sir. : 

(J. I wish you would go on and explain your connection with 
that matter. 

A. In October, a year ago, October, 1884—I think it was the 27th— 
Mr. Crawford sent his colored man over to our offices here in the 
Bordon Block, and the man stated that Mr. Crawford wished to see 
Col. Cooper or myself. IT mentioned the matter to Col. Cooper, and 
he requested me to see Mr. Crawford and find out what he wished. 
I went to see Mr. Crawford 

Q. Mr. Starin, let me caution you. If you were employed by Mr.. 
Crawford as the agent of these people you can just state your em- 
ployment ; but what was said between you and Mr. Crawford would 
not be proper. 

A. I can state the exact circumstances. 

Q. I will ask vou this question: Was it or not in pursuance of 
your conversation with Mr. Crawford and arrangements made with 
him that vou filed the bill. 

A. In part, yes, but at the same time I telegraphed to Indiana, 

or bad Mr. Crawford’s son telegraph to Indiana, to one of the 

1261 complainants named in the bill whom I represented. 
(), Atthe time that bill was filed there were creditors 
threatening to seize the property, were there not, under execution ? 

A. That was what I understood from Mr. Crawford. 

(). That was the fact, wasn’t it? 

A. I think so; ves, sir. 

(). And the bill was filed for the appointment of a receiver to 
prevent that—to prevent the property from being dissipated ? 

A. As I understood from Mr. Crawford that was the object of the 
receivership, It was the preservation of the property for the bene- 
fit of the creditors, so that one creditor should not obtain a prefer- 
ence over another by reason ef having secured a Judgment or other- 
wise. 
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Cross-examination : 
These questions are asked by Mr. Henry Crawford. 


Q. How long had you been in my employ prior to March, 1882, 
and in what capacity ? 

A. My connection with Mr. Crawford dates from September, 1879. 
During that time, and from February, 1880, I. was connected with 
the Chicago and Indianapolis Air Line railway, of which Mr. Craw- 
ford was the originator, and was employed with that enterprise, in 
connection with it, until June, 1883. 

Q. During that time, and continuously down to July, 1883, were 
you not in my employ in the highest confidential capacity, with 

power to make contracts in my name, to draw checks to un- 
1262 limitedamountsupon my bank account, and to transact practi- 

cally any and all business, as far as detail was concerned, in 
which I was engaged. 

A. I would answer by saying that I certainly was employed by 
Mr. Crawferd in the highest confidential capacity. Thatso far as 
drawing checks was concerned upon his private bank account, al- 
though I never had any general authority from Mr. Crawford so to 
do, either written or otherwise, at times Mr. Crawford’s bank recog- 
nized my authority so to do, either from instructions from him or 
otherwise ; so far as transacting the details of the business in which 
Mr. Crawford was engaged, I presume I had authority to make such 
transactions, for I certainly did make such transactions. So far as 
making contracts in Mr. Crawford’s name was concerned, I think 1 
never made any for him without due consultation. Matters of small 
affair, the details o which I knew he did not care to be bothered 
with, of course I did not always bring to his attention. 

Q. How much was disbursed by you as treasurer for my account 
in the construction of the Chicago and Indianapolis Air Line? 

A. I will state exactly my connection with the funds used in the 
construction of that enterprise. Mr. Crawford was originally its 
contractor. In February, 1851, Mr. Crawford entered into arrange- 
ments by which Mr. Shumway should disburse the construction 
funds of that company. I disbursed for Mr. Shumway as such trus- 

tee, Mr. Shumway being trustee for Mr. Crawford and other 
1263 parties who were furnshing money in the enterprise, I think, 

about $2,500,000. That is to say, the debits against me dur- 
ing that time aggregated that amount. —. 

Q. Wasn't I cngaged during the years 1881 and 1SS2 in the gen- 
eral practice of the law, as well as in matter of railroad construction 
both on the Air Line and Great Southern ? 

A. [think in those vears Mr. Crawford had a large amount of 
legal business on his hands outside of his railway construction mat- 
ters. 

Q. So far asthe matter came within your personal knowledge, 
wasn't practically all of the detail work of expending money upon 
the Great Southern road, and making contracts for supphes and 
material, and overseeing the grading, substantially all done by suab- 
ordinates, without any special supervision or attention, so far as I 
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was concerned, to the detail of it, until some time in the spring of 
1883 ? | 

A. I think, so far as the supervision of all those matters -was con- 
cerned, Mr. Crawford’s son, Mr. H. Crawford, Jr., superintended all 
ofthem. Mr. Crawford’s affairs in connection with the Great South- 
ern road and its construction was certainly, during that period, 
superintended by Mr. H. Crawford, Jr. 

Q. You don’t mean by your reply tostate, do you, that up to 1882, 
in March, that my son had anything to do with the supervision of 
affairs, do you? 

A. I will say that from the fall of 1881 to the spring of 1882 Mr. 
D. H. Conklin, I think, was in charge of the affairs of construction 

of the Great Southern road—that is, Mr. Conklin represented 
1264 Mr. Crawford’s interests in the Great Southern road so far as 
they then existed. 

Q. I call for an answer to the question as to all of it; that is not 
a response to the whole question. 


(Question read by the commissioner.) 


A. I think Mr. Crawford was at all times fully acquainted with 
the details of the construction of the Great Southern road, although, 
of course, naturally, in its construction, numbers of subordinate were 
necessarily occupied and emploved. 

Q). What part did you personally have in the purchase of ties, 
timbers, rails, and other supplies in the last part of the year 1881, 
for construction purposes, and in paying for the same ? 

A. I think so far as the purchase of all the steel rails was con- 
cerned, which entered into the construction of the road, Mr. Craw- 
ford himself conducted all those negotiations. 

(). Now as to the payment on that same branch ? 

A. As to the payment for steel rails used in the construction of 
the road, I think Mr. Crawford must have given checks himself; | 
don’t now remember that I ever drew a check in payment ef steel 
rails used on the Great Southern road. 

(). Now as to the ties? 

A. As to ties, | think I conducted some preliminary negotia- 
tions with Miller & Christy, of Chicago, and that they furnished 
some ties in the construction of the road; how many [don’t now re- 

member. As to their payment, I do not now distinctly re- 
1265 member whether Mr. Crawford or myself drew the checks. 
If Mr. Crawford was in Chicago he undoubtedly drew the 
checks forthem himself. If he was in New York or away it is likely 
that I drew the checks in his name. ‘ 

Q. Dida't you go to Michigan and make several large contracts 
with Willard and others for ties for the Chicago and Great South- 
ern Railway Company ? 

A. No, sir; I went to Michigan in the spring of 1880 and made 
contracts with W. F.—— 

Q). I am not asking you anything about 1880. Tam asking you 
about the Great Southern, whether you ever made any contract up 
in Michigan with Willard or other parties there for ties furnished 
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to the Great Southern road in the fall of 1881, that were delivered 
at Michigan City and inspected from time to time by W. W. Per- 
kins? 2 

A. The occasion of my going to Michigan to purchase ties was In 
188Q._ I never went to Michigan and made any purchase at any 
other time. In 1881 or ’2 Mr. Willard, I think, did furnish some 
ties for the Great Southern road, delivered in Michigan City. I 
think it likely that the preliminary negotiations in relation to their 
purchase were carried on by myself; it is possible I myself signed 
the contract, although I do not now remember; if so, it was done 
after due consultation with and approval by Mr. Crawford. In ad- 
dition I would say that I think that I personally engaged Mr. Per- 
kins to inspect these ties, and they were landed at Michigan City ; 

he had previously been engaged by the Air Line road in a 
1266 similar employment, and I engaged him likewise for the 
Great Southern. 

Q. What was vour habit when you personally made a payment on 
a voucher; was it not to stamp upon that voucher the impress of a 
stamp that designated that you had personally transacted the busi- 
hess and made the payment ? 

A. So far as the Chicago and Indianapolis Air Line matters were 
concerned, I always stamped all vouchers. So far as the Great South- 
ern road was concerned, I don't think IT ever had astamp. It is pos- 
sible | may have stamped some of ‘the Great Southern vouchers 
with the stamp used on the Air Line. Whenever I paid a Great 
Southern voucher something on the voucher would indicate that I 
had transacted the business; that is very true. 

Q. You never had any stamp of that kind for the Great Southern, 
did you ? 

A. No; I never had a separate stamp. 

Q.. But whenever vou personally attended to the payment of a 
voucher vou put, did vou not, that “ Paid. W. A. Starin, treasurer,” 
stamp on the Chicago and Great Southern Company voucher ? 

A. I didn’t always do it. T always intended to do it. 

Q. That was the custom ? 

A. I always intended to do it. 

Q. So that every voucher of the Chicago and Great Southern that 
bears your impress has been personally managed and paid by veu, 
hasn't it? 

A. Yes, sir. 

Q. Be good enough, Mr. Starin, to refresh your recollection and 

state whether, during the year 1SS2, I was not nearly all the 
1267) while absent from Chicago. Refreshing vour recollection 

somewhat, vou probably recall that twice in that vear my 
family had affliction prior to the summer. Is that correct? And 
that in the fall and winter of 1SS2 1 was continuously in New York 
for three or four months on the reorganization of the Chicago and 
Western Indiana railway ? 

A. Mr. Crawford was certainly away a very large portion of the 
time in ISS2,and when in the city, especially during the summer 
months of 1882, was able to give but very little attention to bus.- 
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ness. I recall distinctly Mr. Crawford’s being absent for a protracted 
period in 1883 in New York—in the fall, I think—in connection 
with the reorganization of the Western Indiana railroad. 

Q. During that period was not, Mr. Starin, practically the whole 
business of managing and supervising the construction that was 
going on on the Great Southern road left entirely to subordinates, 
with nothing except the most general information given of the occur- 
rence of events to me when I occasionally returned home? 

A. During that time I should say that it was. Mr. Crawford 
being absent in New York, necessarily the details were carried on 
by subordinates. 

Q. Prior to March, 1882, the work of construction, so far as the 
management down in Indiana was concerned, had been under the 
management of Mr. Foster, the president, had it not? 

A. Prior to March, 1882, it had been, I understood, although, as I 

have before stated, from the fail of 1881 until the spring of 
1268 1882, Mr. Conklin was also there representing Mr. Crawford. 
How much of the construction affairs were attended to by Mr. 
Conklin, representing Mr. Crawford, or by Mr. Foster, I have no 
means of knowing. 
1269 Q. The custom in constructing the Chicago & Great South- 
ern was, was it not, Mr. Starin, that for every payment made 
a voucher was taken ? 

A. That was the custom so far as any transactions I made in be- 
half of the company was concerned. 

Q. Or that you know of, isn’t it? 

A. Or that I know of, certainly. 

Q. In all of those vouchers, were there any fictitious prices stated 
or was the exact amount of the transaction put into the voucher 
and paid, without commission or anything else? 

A. So far as I know, the exact price was always placed in the 
voucher. 

Q. You never attached your approval to a dishonest or enlarged 
voucher, did vou? 

A. Not that I know of, certainly. 

Q. Did you ever know of such an occurrence as that during the 
history of the Great Southern read ? 

A. Why, no. 

Q. The vouchers therefore will, so far as you know, then thor- 
oughly and honestly present the actual cost of that work, will they? 
A. Why, certainly, sir; they ought to. 

Q. Prior to March, 1582, at the meeting where there was a new 
board of directors elected, you lad a very intimate,and close knowl- 
edge, did vou not, of what my interest in the Chicago «& Creat 
Southern Company was, as fully as I knew it mvself, and what its 
condition was ? é 

A. I did not know the exact nature of Mr. Crawford's contract 
with Mr. Foster; I understood, however, in a general way that Mr. 

Crawford expected to absolutely control the enterprise that 
1270 Mr. Foster had originated. How large Mr. Crawford’s inter- 
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est was to be, or how large Mr. Foster’s interest was to be in the 
enterprise itself, I did not know. 

Q. Do you mean to be understood that prior to March, 1882, a 
had never seen my contract in writing with Mr. W illiam Foster’ 

A. I don’t think I had ever seen it. 

Q: Did you make the first prime payment on that contract of 
$5,000, and isn’t that payment endorsed in your own handwriting 
with six or eight lines of writing on the main contract ? 

A. I remember this much: So far as 

Q. Please state first in answer to the question after vour recollec- 
tion Is refreshed. 

A. I remember making the payment and the occasion of Mr. 
Crawford’s calling me in his office when Mr. Foster was present. I 
remember, I think, drawing a check for this amount. So far as 
making the endorsement is concer ned, I don’t now remember it ; 
but I am positive, or at least 1 have no recollection of ever having 
read the contract itself, although, as I now state, it is possible I 
made the endorsement. I do not remember ever having read Mr. 
Crawford’s contract with Mr. Foster. 

Q. Do you mean to say that I called you into my room and asked 
you to givea check, when I was in Chicago, to pay an obligation of 
mine? 

A. I mean to savy this: I think that at [that] time I had some 
funds of Mr. Crawford’s in my hands. I will not now state posi- 

tively whether I drew the check or otherwise; it is possible 
1271 Mr. Crawford drew ihe check, and I went to the bank and 

got the money. I remember there was a transaction of that 
sort in connection with the $5,000 that was paid to Mr. Foster at 
that time. [ could not now state without examining mv old check- 
books; it is possible I could not then, as probably some of those 
books are in the possession of Mr. Crawford—that is, the Air-Line 
books—whether I drew the check or whether Mr. Crawford drew it ; 
Ihad something to do with the money; it is likelv I went to the 
bank and got the money. 

Q. Did you not know, prior to 1882, in March, that I had become 
indebted two hundred thousand dollars to Mr. Dull of the purchase 
of the stock of the Block Coal road ? 

A. Yes, sir. 

Q. Did you know, prior to March, 1882, that I had gone to New 
York and hypothecated all of the bonds and all of the stock of 
the Chicago & Great Southern Railway Company to Mr. Dull on 
that obligation ? 

A. I suppose that the bonds and stock of the road were so hy pothe- 
cated on that obligation. 

Q. You knew prior to March, 1882, did vou not, that Mr. Foster 
had signed, and issued, and delivered to vou for mea million of 
those bonds secured by the mortgage to Mr. New, didn’t vou” 

A. I knew that Mr. Foster had executed a million dollars of those 
bonds while he was president; ves. 

Q. And delivered them to vou for me in the office, 125 Dearborn 
street ? 
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A. I do not definitely remember whether the first million dollars 

of bonds were in our vaults after Mr. Foster executed them or not; 
it is likely they were. ~ 

1272 Q. Didn’t Mr. Foster execute them right in Mr. Lyon’s 
room there, that was part of the suite occupied by me? 

A. I think he did; I think it is likely those bonds were placed in 
the vault there; I had a general supervision of all the matters in 
the office, and they were likely given to me and put in the vault to 
be taken care of. 

(). The condition of the affairs, then, as you well knew it, was it 
not, in 1882, in March, when you first became a director of the cem- 
pany, was that the million dollars of bonds that had been issued 
by Mr. Foster had been by me bypothecated to Mr. Dull? 

A. Yes, sir; I suppose I knew it. 

Q. You knew, also, that the stock which I had bought of Mr. 
Foster had been hypothecated to Mr. Dull on some account, didn’t 
you? 

A. I will not say I knew; I did not know that all the Great South- 
ern securities, bonds, and stock were to be hypothecated with Mr. 
Dull. I understood at the time that they were hypothecated— 
that such had been done; I understood that all the bonds and 
stock had been hypothecated to secure Mr. Dull for this note of 
$200,000. 

Q. The balance due on it, you mean? 

A. I didn’t know anything had been paid on it prior to March, 
1882. 

Q. You were present at Goodland at the meeting in March, 1882, 
were you not? 

A. March 15; yes. 

(2. Do you remember a transfer of stock made by me at that time 
to the persons who were to be made directors ? 

A. I cannot say that I do, Mr. Crawford. 
1275 (). Showing you a paper now referred to, vou may state 
whether that paper was not executed to your knowledge on 
the day it bears date, at Goodland, there. To still further refresh 
the recollection of the witness, I will call his attention to the char- 
acter of another paper—see whether either of the papers or both re- 
fresh your recollection. (Handing two papers to witness.) 

A. I will state that,so far as this assignment of stock is concerned, 
Ihave no recollection concerning it, although I may have seen it 
at the time. I have no recollection concerning it now. 

Q. It is made, is it not, Mr. Starin, upon the same peculiar kind 
of paper on which vou executed a paper of the same date at that 
place? (Handing paper to witness.) 

A. It appears to be ; ves. 

Q. Mr. Starin, I desire to call your attention to an allegation in a 
certain answer that “on the — day of , 1882, he (meaning Mr. 
Crawford) elected the following persons directors of said company, 
to wit, Wiliam A. Starin, Henry Crawford, Jr., D. J. Lyon, C. E. 
Worden, D. H. Conklin, Frederick F. Lacey, and G. W. McDonald ; 
they constituted seven of the nine directors authorized by the said 
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company, and formed its board. All of the persons named were his 
friends, kindred, employees, and servants, and constituted a ruling 
majority in all the meetings of said board. They were all subject to 
his personal control and domination, so far as their official actions as 

directors were concerned, and were elected and qualified 
1274 under the promise and agreement to carry out the wishes of 

the said Henry Crawford in and about the premises.” Please 
state whether the averment therein contained that you were elected 
and qualified as a director of the Chicago & Great Southern Rail- 
way Company under the promise and agreement to carry out my 
wishes in and about that matter is true or is untrue. 

A. There was never any promise or agreement so far as that Is 
concerned. | 

Q. There is an allegation in this answer that on the 18th of March, 
1882, no work had been done upon said line of railroad of any value.” 
Js that allegation true or false ? 

A. It is not true; the person who drew that answer was ignorant, 
I should think, of the situation. : 

Q. Recalling your recollection to the corporation that was origi- 
nally known as the Indiana & Chicago Railway Company, it had 
no chartered power te build a railroad south of Attica, did it? 

A. That is my recollection, that it had no power to build a rail- 
road south of the bank of the river there. 

Q. At the southern terminus? Its southern terminus was At- 
tica. 

A. The southern terminus was Attica; [ think that was speci- 
fied in its articles of incorporation ; that is my recollection. 

Q. In March, 1882, had not the road been entirely completed and 
cars running over it from Oxford to Goodland, and north of Good- 
land? 

A. [ think it had, although I will sav here that I never 

1275 was at Goodland but onee in my life, and that was the occa- 

sion of the meeting of the 15th of March, and I pever went 

over the Great Southern road: I think the road was completed be- 

tween Goodland and Oxford, and for some miles beyond Ciood- 
land. 

Q. You were asked by Col. Cooper a question with regard to the 
recital that appears in the record-book under date of March 158, 
1582, and the form in which the question was put to vou was as to 
what action the board did take with regard toa million of bonds 
then in my possession, and you made a response to it, probably 
without noticing the exact phraseology of the question. 

A. I presume I did; ves. 

Q. You knew, did vou not, that the bonds were not then in my 
ossession, but had been hypothecated previously, as you have 
hitherto testified; is that correct ? 

A. I will state that it is my recollection that on the 18th of March, 
1882, the first million of bonds of the Great Southern road were 
not in the actual manual possession of Mr. Crawford, but were in 
the possession of some party holding the Dull note. 
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Q. Look at the paper now shown you and state what it is (hand- 
ing paper to witness). 

A. It appears to be the original construction contract between Mr. 
Crawford and the Chicago & Great Southern Railway Company. 

Q. Is that your signature there? 

A. Yes, sir. 

Q. When you execuied that contract, were you aware, Mr. Starin, 
that you were committing fraud on anybody, or did you intend 

thereby to commit a fraud on anybody. 3 
1276 A. No, sir; I certainly had no thought of that kind. 

Q. Were you asked or solicited by me or was it suggested 
by me that you and I were engaged in an act to cheat or defraud 
anybody out of their rights by that paper ? 

A. No, sir; or I certainly should not have been a party to it. 

Q. Were you in the sense set out in this petition my creature in 
signing that paper? 

A. No, sir; I am no man’s creature, and never have been; never 
will be. 

Q. You executed that contract freely and of your own volition 
without any improper solicitation upon my part, did you? 

A. Why certainly. 

Q. You used the expression probably inadvertently in regard to 
this mortgage that is pasted in the record-book under the date of 
March, 1882, as a mortgage about to be executed ? 

A. Was that my expression ? 

Q. You used at least that expression; it may have been coupled 
with something else? 

A. What is the date of the mortgage? 

Q. The date of the mortgage is the first of November, 1881. 

A. It had been executed; whatever my answer was there, as I 
understood on the 18th of March or up to that time, that mortgage 
had never been approved, ratified, or affirmed by the board. 

Q. That is, in a formal way ? 

A. And its formal action was requested at that time, and was de- 
sisuble; that is all there was to it. 

QJ. Now, as a matter of fact, didn’t you know it had been author- 

ized by a previous meeting while Mr. Foster was president 
1277) «and that Mr. Foster had actually signed it and acknowledged 

it and it had been recorded, and that bonds were issued 
under it? 

A. Why certainly; it was simply a formal act of approval that 
was desirable on the 18th of March. 

QJ. So as to spread it at large upon the records? 

A. Yes, sir. 

Q). That was all, wasn’t it? 

A. I suppose that was it. 

Q. Do vou remember whether on the 18th of March, 1882, I had 
not transferred in writing the contract whereby I was to purchase 
the Block Coal road to the Chicago & Great Southern, as recited in 
these minutes? 

A. I don't think IT ever saw a formal transfer of the Block Coal 
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‘contract to:the Great Southern road. If it had not been done I 


knew from my knowledge of the situation that it would be done, 
and so I did not trouble myself about it. 

Q. Mr. Starin, I will ask you a general question with regard to 
all the matters which you did while you were president of the Chi- 
cago & Great Southern Railway Company, as to whether or not, at 
least so far as they were formally concerned, to your knowledge they 
were regular and proper [in] form and shape? 

A. I know that Mr. Crawford desired always to observe formality 
in all proceedings of the board of directors. In fact I was as much 
interested in having the proceedings regular as he was himself; | 
stood as president of the company; I wanted to have the record 
proper and in dueform. Although the record was not in my hands 

and was under the control of Mr. Crawford, I suppose that the 
1278 _ proceedings of the board as they were held would in due sea- 

son be placed upon the records which were in Mr. Crawford's 
charge; that he would see to their formality. So far as the conduct 
of meetings was concerned, I endeavored as far as possible to observe 
those matters that usually prevail upon such occasions. 

Q. You speak about the record being under Mr. Crawford’s cus- 
tody; was not everything that was in Mr. Crawford’s custody during 
your entire experience with him open equally to everybody else that 
came in the office, Mr. Starin? Did you ever know me even to have 
the combination of the vault in my office or know how to get into 
the vault? dee: 

A. I will say,so far as Mr. Crawford’s acquaintance with the vault 
combination was concerned, I don't think he ever knew anything 
about it. So far as this record-book was concerned, it was in charge 
of Mr. Lacey or Mr. H. Crawford, Jr., and I don’t think I saw it 
more than once or twice while I was in the office. 

Q. It was open to your examination always when you did desire 
to see it, was it not, Mr. Starin. There was no attempt to conceal 
anything or anvthing of that kind, was there ever? 

_ A. IT requested Mr. Lacey once or twice to let me see the record- 
book: I believe he stated it was not in the office: 1t was at Mr. 
Crawford’s house or elsewhere. I tried two or three times to examine 
the record because I was naturally a iittle interested in seeing that 
the record had been properly written up; I did not know whether 

Mr. Crawford had written it up or Mr. Lacey. I did not con- 
1279 sider Mr. Lacey competent to write up any record, so far as 
he was concerned. 

Q. Did vou ever call my attention personally to the fact that 
you wanted to see thewecord-book and did not see it? 

A. I don’t think I ever did; I know I never did; but I will say 
this much: I endeavored to get hold of this record-book because | 
wanted to see it and see what shape it was in. Mr. Lacey never 
permitted me to see it; [never got hold of it. 

Q. As far as you know or remember, does that record-book, so 
far as vour transactions were concerned and the meetings, recite the 
truth, or does it not recite the truth? 
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A. I will state, Mr. Crawford, that I have not carefully examined 
this record. I notice here one matter that I think is a mistake. 

Q. Please point it out. 

A. I notice in the record-book, at page 105, the proceedings of a 
meeting of the board of directors held at Goodland, Indiana, May 
1, 1882, are recorded. Among other things the record recites that 
I was present at that meeting; that 1s a mistake, because I never 
was at Goodland but upon one occasion, as I[ have before stated, on 
the 15th of March. 

Q. I have not the book before me—was there anything done at 
that meeting except to meet—what was done ? 

A. I find I was elected president on that day again, and that is 
about all there was done; that was the only business. 

Q. Outside of that do you see there, on examination, anything 
else that is not correct ? 

A. As I have said, I never examined the record carefully, 

1280 but thatis a mistake. I am not awareof anything which the 

record presents wherein I myself was concerned ; that there 

is any other mistake from the cursory examination [ have made of 
the record. 

Q. While you were president of the company was Mr. Henry 
Meiselbar a director? 

A. I think he was; ves. 

Q. Didn’t he from time to time appear at meetings of the board 
and sit as a member of the board” 

A. From my own recollection, so far as that matter is concerned, 
I would say that it is my impression that ne was present on the 18th 
of March, 1852, when the meeting was held in Mr. Lyon’s office; I 
think I recall his being present at that time, but as to his presence 
at subsequent meetings I have no distinct recoliection. 

(. Were vou present at the meeting of January 29, 1883, as _re- 
corded on page 106 of the records ” 

A. Yes; | was present; that is the time of the relocation. 


Q. And also of this supplemental deed of further assurance and 


the consolidation. 

A. Yes; [I was present at the meeting of January 29, 1883. 

Q. You may state whether or not, according to vour best recollec- 
tion, Mr. Meiselbar was ‘pone at that meeting as a director. 

A. [ have no personal recollection of that matter. The record 
here recites that he was present; I have no distinct recollection 
whether he was or not. 

(). Where was his office at that time ? 

A. Mr. Meiselbar’s oftice at that time was on the fourth floor of 

125 Dearborn street, right across the hall from the railroad 
128] offices occupied by the Air Line and Great Southern Compa- 
niles. 

Q. Wasn't it part of the rooms that were leased by the Air 
Line ? 

A. It was one of the rooms that the Air Line leased: the Air 
Line road leased the entire fourth floor of that building; it was 
sublet to Mr. Meiselbar. 
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Q. Sublet as a gratuity or on terms? 

A. Well, partly as a gratuity and partly on terms; he paid the 
rent when he wanted to pay it; I don’t think the rent was paid rep- 
ularly for the last few months. 

Q. Now, Mr. Starin, I ask your attention by way of reference to 
page 131 of the record under date of April 18, 1885, and ask you to 
state whether you were present at that meeting which authorized 
the deed of further assurance; you remember, do you not. that that 
was a matter of great particularity that was being managed under 
the direction of Messrs. Hendricks, Hord & Hendricks, of Indiana ? 

A. In connection with the Bluck Coal road ? 

P Yes. 

This (indicating) is the deed of farther assurance conveying 
Pie Block Coal road and making ita part of the mortgage to John 
C. New. 

Q. Yes? 

A. Yes; I recollect the action of that meeting because I had just 
returned from Omaha, I think, that morning; [ remember the cir- 
cumstances. 

Q. You were present there, were you not? 

A. Yes; I was present. 

Q. That meeting was held, wasn’t it? 

A. April 18, 1883 ; of course it was held. 
1282 Q. Wasn't Mr. Meiselbar present at that meeting, and 
wasn't his presence necessary to make a quorum ” 

A. J see there were five directors reported as being present: Mr. 
H. Crawford, Jr.. Mr. Lyon, Mr. Meiselbar, Mr. Lacey, and myself. 
As I have before stated, I have no distinct recollection of Mr. Meisel- 
bar’s being present; the record recites that he was present. 

Q. Without him being there, there would have been no quoruin, 
would there? 

A. There would not. 

Q. You would not have executed the deed of further assurance, 
would you, as a formal matter, and acknowledged it and sworn to it 
as the act and deed of the company, without an order of the board 
made with a quorum, would you, Mr. Starin ? 

A. No, sir; [ should not. 

Q. You did execute that deed of further assurance as president, 
didn't you? 

A. I did. 

Q. And made outh to it” 

. 1 did. 

Q And didn’t you make oath to it before Mr. Henry Meiselbar ? 

A. Didn't I take oath to it before Henry Meiselbar ? 

Q. Yes, as notary public. 

A. If I executed the deed it is likely I executed it before Mr. Mei- 
selbar, because he was a notary public and the only one on that 
floor. 

Q. I am stating just what the record shows. 

A. The record shows I executed that mortgage. 
(). Before Meiselbar, as notary public, you swore it was the act and 
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deed of the company ; was it the act and the deed of the company 
except by that meeting? 

1283 A. It was the proceedings of this meeting that made that 
supplemental mortgage the act and deed of the company. 

Q. And authorized you to execute it? 

A. Yes, sir. 

Q. And you had no other authority, did you ? 

A. I should have made no declaration that it was the act and 
deed of the company unless a majority of the board of directors had 
concurred in it and approved it. 

Q: And it required Meiselbar’s presence to make a majority pres- 
ent there, didn’t it, as shown by the record ? : 

A. It required five to make a quorum; that is certain. 

Q. Mr. Starin, going back a moment to the question of a payment 
for supplies purchased, you knew, did you not, in the fall of 1881, 
that the rails and spiles, bolts and ties were purchased here in Chi- 
cago and paid for, while the grading was conducted under the super- 
vision of Mr. Foster and Mr. Conkling? Is that correct, as you 
remember it ? 

. & 

A. Yes, sir; so far as the purchase of material was concerned, I 
think the purchases of the road were made from Chicago—that is, 
all important purchases. 

Q. And then, for the money necessary to make the payments, 
didn’t either you, as my agent, or I remit the money down there to 
Mr. Foster or Mr. Conkling; is that true? . 

A. Mr. Crawford or Mr. Crawford’s son or myself, I suppose, 
attended to such remittances. . 

Q. Now, again, by refreshing your recollection, don’t you know 

that the payment of nearly the entire amount,that was paid 
1284 out in the vear 1881 on the Chicago & Great Southern rail- 

way, both for ties, rails, spikes, bolts, and splice bars, was 
made personally by vou, and that the vouchers show your personal 
stamp on nearly every one of them, especially including the Cleve- 
land Rolling Mill claim, through Stubbs & Runvan? 

A. I will say this: I think that at that time all or nearly all of 
the Great Southern vouchers came into my possession. As they 
came in my possession I usually stamped them. So far as the con- 
duct of the business concerning the purchase of material and the 
payment of it was concerned, why, I presume I might say that I 
attended to those transactions, although in some cases Mr. Craw- 
ford’s check signed by myself and in other cases his own check 
would be used, myself keeping the vouchers in either event repre- 
senting such expenditures. 

Q. The stamp upon the vouchers would indicate that vou person- 
ally had the supervision of the transaction, wouldn’t it? 

A. That I had them in my charge; yes. It would indicate my 
acquaintance with the transactions, at least. 

Q. You spoke about having signed the remaining million of 
bonds. 

A. Yes, sir. 

Q. You did that early in 1883, did you not? 
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A. Yes, sir. 

Q. You delivered them personally to Mr. Roswell! Miller? 

A. The bonds were in his office before they were signed. I think 
the secretary had attached the seal and his signature before, and | 
signed them and sent them all over to Mr. Miller. 

Q. Mr. Starin, you knew, did you not, and know now, that 

1285 from the time you became president of that corporation down 

to the time you ceased to be president that you never, as 

president of that company, either paid me a dollar or gave me a 

dollar of stock for securities of any kind for the money that I put 
into the road, didn’t you? 

A. As I have before stated, all the securities of the company were 
hypothecated for the purchase of the Chicago Block Coal road; I 
never had any corporate assets in my hand that I paid to Mr. Craw- 
ford under his construction contract or otherwise; so far as the 
finances of the road were concerned, Mr. Crawford was the only 
person, as I understood, interested in the enterprise. 

Q. And wasn’t he the only person furnishing any money ? 

A. Mr. Crawford was the only person who put money into the 
road, so far as I knew; I knew that Mr. Crawford had succeeded in 
negotiating a loan of Drexel, Morgan & Co. 

Q. That was done upon my personal responsibility—upon my 
personal paper, wasn’t it? 

A. Certainly. 

Col. Cooper: What, the loan of Drexel, Morgan & Co.” 

A. Mr. Crawford’s money and the money of Drexel, Morgan & 
Co. was the only money that I ever knew that went into the road, 
with the exception of subsidies that were voted in Indiana there. 

Mr. Crawrorp: You knew, did you not, before you ceased to be 
president of the Chicago and Great Southern Railway: Company, 
that I had borrowed of Drexel, Morgan & Co. a large sum of money 
and hypothecated the bonds and stock of the Chicago and 

Great Southern Railway Company that had been issued and 
1286 delivered to me, didn’t you ? 
A. Yes, sir. 

Q. Was there any concealment made about that among the mem- 
bers of the board, or anybody connected with the enterprise, to your 
knowledge? 

A. I don’t know that it was ever brought to the formal notice of 
the board ; I don’t see any reason for its having been done. 

Q. I ask simply for the fact as to whether or not it was a matter 
of general public notoriety among the people who were creditors of 
the read and having business with it? 

A. [think it was generally known among the creditors of the 
road and others who had negotiations with it. 

Q. Take, for instance, the Cleveland Rolling Mill Company. 
Didn't you have conferences with Mr. Stubbs on that subject, and 
inform him and all others having claims in regard to the situation 
of the negotiations? 

A. Mr. Stubbs very frequently came to me to see if T could give 
him any information as to the progress Mr. Crawford was making 
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in financ-ing his road, and if I knew anything definite, why, I 

presume I told it to Mr. Stubbs. 

Q. You did know definitely, didn’t you, that I had made a loan 
of Drexel, Morgan & Company ? 

A. When it was consummated I knew it, but I mean what I have 
before stated here, that as the matters were progressing from time 
to time Mr. Stubbs frequently came in to see me, and so far as I was 
advised I would tell him how Mr. Crawford was situated financially. 

(). Do you remember Mr. Miller, or Christy & Miller, hav- 
1287 ing quite a claim that was past due at the time this Drexel, 
Morgan & Company loan was negotiated ? 

A. I think they had; yes, sir. | 

Q. Don’t you remember, Mr. Starin, that the second check that 
was drawn on Drexel, Morgan & Co.’s account was a check for over 
$11,000 to pay Miller & Christy for ties that had been delivered— 
shipped down to Fair Oaks ? 

A. It is my recollection that among the first of the creditors of the 
road who received money from the Drexel, Morgan & Co. funds 
Miller & Christy were parties. | 

Q. Don't you know that they knew by direct information from you 
that that money was derived from Drexel, Morgan & Co., and ob- 
tained by me by a pledge of the stock and bonds of the Chicago and 
Great Southern Railway Company ? 

A. Mr. Christv is the only member of the firm of Miller & Christy 
with whom I was ever brought in contact. I will not state that [ 
ever mentioned to Mr. Christy the circumstances upon which Mr. 
Crawford had raised money from Drexel, Morgan & Co. Jt is likely 
I did so state to him, as I would have stated to any other creditor of 
the road to a large amount whom I thought had a right to know, 
as to what were the prospects of procuring hismoney. [don’t recol- 
lect of having any special conversation with Mr. Christy upon that 
point. 

Q. Mr. Starin, you remained, did you not, in the office until about 
July 25rd or 24th, 1883 ? 

A. July 24th, 1803, T think. 

Q. You are familiar, are you not, to a very full and precise 
1288S extent, as to the method in which that Drexel, Morgan & Co. 
loan was carried out; was any of that money paid to me? 

A. I think IT ain familiar with the method by which the object of 
this fund was carried out. Up to the time of my leaving, | don't 
know that any of this fund came into Mr. Crawford's hands, directly 
or indirectly. 

Q). In the answer here there is this allegation: “ After said Craw- 
ford had procured the said bonds and. stock, he delivered them to 
Drexel, Morgan & Co., bankers in New York, by the way of pledge 
for an individual loan of money made by them to him for about the 
sum of $550,000." You may state whether that allegation there is 
true or false, to your knowledge t 

A. Whvy,it was an individual loan, as I understood it, because the 
bank held Mr. Crawford ’s note for which these bonds were hvpothe- 
cated as collateral. ; 
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Q. Is it individual in any other sense than that? 

A. Thatis the only sense in which it was an individual loan. Some 
one had to give‘a note; Mr. Crawford gave his note and secured it 
by his collaterals. 
| a. Now, how was the money disbursed, to vour knowledge ? 
~{[_— . The method ? ie 

~ Yes; the method. 3 i¢ 

A. As | understood, although I do not state for a certainty that | te 
ever have seen the contract between Mr. Crawford and Drexel, Mor- i 
gan & Co., Mr. Crawford’s arrangements with Drexel, Morgan & Co. lig 

contemplated that this fund was to be disbursed only upon Le 
1289 the approval of a trustee named by Drexel, Morgan & Co. 

and agreed to oy Mr. Crawford. That trustee originally w _ 
Mr. Roswell Miller, the present general manager of the St. Paul road 
and no drafts were made upon the fund except with the approval of 
Mr. Miller. All drafts were countersigned by Mr. Miller, and every 
draft was accompanied by a voucher showing for what purpose the 
draft was made, as 1 understood it. 

Q. So that every dollar, did it not, Mr. Starin, to vour personal 
knowledge, of that Drexel, Morgan & Co. road went actually into 
| the work of construction of the Chicago and Great Southern at the 
‘ 
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exact prices paid for material and labor ? 

A. Certainly ; I have no doubt but that every dollar represented 
by voucher and draft on Drexel, Morgan & Co, represented an in- 
vestment in the road for construction purposes. 

Q. I want to ask you also to state as to whether or not it was not 
at the exact prices. 

A. Certainly, sir; the vouchers were receipted by the parties of 
whom the material was purchased. 

Q. There wes no friction, then, or enhanced prices or commission 
or bonus in any of the vouchers, so far as you know, was there ? 

A. No, sir. 

Q. From the beginning to the end of this work ? 

A. So far as I ever saw the vouchers. As a matter of fact, I saw 
very few of the vouchers or the drafts that were made on Drexel, 
Morgan & Co., as I remember it; but [have no doubt but that 

the monev advanced by Drexel, Morgan & Co. on that loan 
12) went into the actual construction of the road or in the pur- 
chase of the Block Coal road—8200,000 and interest. 

Q. Calling your attention to the year 1885, Mr. Starin, outside of 
the money that was going into the road at that time procured di- ig 
= rectly from Drexel, Morgan & Co., vou may please state whether 3 

vou did not personally disburse for my account a very large sum of 9 
: monev in that vear from my private funds. if 

A. Yes; i think, however, that most of the money that I dis- ‘4 

bursed for Mr. Crawford in 1SS3 on account of the Great Southern 


road was in the months of May, June, and possibly a portion of ba 
Julv. [don’t recollect the amounts so disbursed. it was ny cus. (4 


tom to draw Mr. Crawford's check and to take a voucher for what- 
ever amount I drew. I returned these vouchers subsequently to Mr. 
Crawford, and bevond that I have no record of them. | always en- 
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deavored to have a voucher for all the money I expended in Mr. 
Crawford’s behalf. 

Q. Did you not in the year 1883 collect for me over $120,000 from 
the Chicago, Milwaukee and St. Paul Railroad Company, and, out- 
side of what was paid for legal services, did not substantially every 
dollar of that money go into the construction of the Chicago and 
Great Southern railway ? 

A. I collected in May and June, 1883, from the St. Pau] Company 
something over $121,000. The first payment was $50,000. A check 
had been given to me by the St. Paul Company for that amount, 
which I endorsed and gave to Mr. Crawford. How much of that 

$50,000 went into the Great Southern road I cannot definitely 
1291 state, as Mr. Crawford disbursed this fund wholly himself. 

The balance of the $121,000—871,000—which was paid in 
June, a large portion of this amount was disbursed by me to pay the 
bills of the Great Southern road; how much I could not state, but 
it is my impression that of the entire amount Mr.*Crawford re- 
ceived from the St. Paul Coinpany—the $121,000—the greater por- 
tion of it was used by him for construction purposes of the Great 
Southern road. 

(). Outside of the money from the St. Paul Company, do vou not 
recall, in the last part of the year 1882 and in the year 1883, I col- 
lected some very large sums of money for professional services that 
went into the construction of the Chicago and Great Southern rail- 
way? 

A. So far as the sums Mr. Crawford collected for professional serv- 
ices — I have nodirect knowledge or distinct recollection. Some time, 
i think, in the year 1881, or the early part of 1882, Mr. Crawford re- 
ceived quite a large sum of money on account of his interests or 
profits in connection with the Chicago and Indianapolis Aiz Line 
road, which Mr. Shumway paid him. 

Q. Do you not recall a very important litigation in the summer 
of ISS2, continued that fall, and closed up in the following spring 
of 1SS5, in connection with the Chicago and Eastern Illinois Rail- 
road Company, and did you not personally receive, and does it not 
figure in your accounts with me,a large sum of money received from 
Perkins, interested in the Chicago and Eastern Illinois Railroad 
Company ? 

A. T remember distinetly Mr. Crawford’s connection with 

1292 that litigation; how much Mr. Crawford received and what 

portion of it came into my hands I have no definite recollec- 

tion. [don't think that any money was ever paid directly to my- 
self on account of Mr. Crawford’s legal services. 

Q. Do you remember also negotiating a loan upon my wife’s resi- 
dence in the city of Chicago ? 

A. Yes, sir. 

Q. IT will ask you to state whether vou do not personally know 
that substantially every dollar of that monev went into the construc- 
tion of the Chicago and Great Southern Railway Company, as ap- 
pears by your reports In writing to me. 

A. A portion of that amount undoubtedly did; how much of it I 
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cannot state. A portion of this amount was likewise used, if my 
memory serves me correctly, to relieve the property from a prior in- if 
debted ness. ig 

Q. Refreshing vour recollection on that subject, are you not alto- i@ 
gether in error about that latter statement ? a 

A. I will state that the property had been relieved from the prior i ¢ 
indebtedness prior to my negotiating the loan from Shortall & Hel- 
mer of $16,000; the amount of the prior incumbrance on this prop- 
erty was something over $20,000, if my memory Iscorrect.. How much 
of the $16,000 went into the Great Southern road I could not state 
without reference to the vouchers given to Mr. Crawford. 

Q. If there is an account in writing in which vou debit yourself 

with the entire amount received by you on that loan, and take 
1293 credit for voucherson the Chicago and Great Southern account, 
_ that would be better than vour recollection, wouldn't it? 

A. It undoubtedly would. I will state here that it is my impres- 
sion that a large portion of that money went into the Great South- 
ern road. 
| Q. Do you not remember, as a matter of fact, that there was no 
incumbrance upon the property at all when the Shortall loan was 
made; that it had been sold out and deed made ? 

A. I speak of the prior lien on the property only this way: the 
property had been foreclosed and sok, and a deed had been taken of 
the property by Mr. Samuel B. Babcock ; so that, as a matter of fact, 
my transaction with Mr. Babcock, in connection with the property, 
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amounted to a purchase of the property from him for Mrs. Craw- 
ford. 

f Q. And that had all been closed up and the money paid, had it 
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not, before the other matter, quite a little while? 
A. It had been. 
Q. Do you not know,as a matter of fact, that | borrowed Mr. Shum- 
way’s bonds of the Wabash, St. Louis and Pacific Railway Company, - 
belonging to him, to use as collateral to borrow money to put into ' a 
the Chicago and Great Southern Railway Company ? 4 

A. I knew that Mr. Shumway had either given Mr. Crawford Chi- 
cago Division Wabash bonds, to use as collateral to his note to the 
bank, or that Mr. Shumway had raised money on the collaterals en 
his own note and given his money to Mr. Crawford. IT know that 
Mr. Shumwav's bonds had been used to procure tinoney for Mr. Craw- 

ford, whether on Mr. Crawford's note or Mr. Shaomway’s I do 
1204 not think I was advised; but the money, as I understood from 
Mr. Shumway, had gone to Mr. Crawford. 

Q. Mr. Starin, in this answer, filed in the names of Mr. Swan and 
Mr. Atkinson, is this allegation : “ These defendants show unto your 
4 honors that the construction contract nade, or pretended to be made, 
between the said Crawford and the said railroad company is fraado- 
lent and void at the election of stockholders or creditors of the said 
company.” During the entire time that you were connected with 
the Chicago and Great Southern Railway Company did you ever 
hear any stockholder or creditor of that corporation make any claim 
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that the mortgage or the bonds were illegal or that that canstruc- 
tion contract was illegal or fraudulent ? 

A. I never had any such question as that brought to my attention 
by anvbody. 

(). During that time? 

A. No, sir; it was a matter that was not discussed between my- 
self and any creditor or stockholder. 

(). Was there any secrecy or misrepresentation, so far as you 
know, about what the exact relations were which existed between 
myself and the company? 

A. I think not. 

(). Was it not known, from the 15th of March, 1882, down to the 
time you ceased connection with the corporation, that I was the con- 
tractor and furnishing the money to construct that line ? 

A. I don’t know that all persons doing business with the 

1295 company were or were not aware of the relations Mr. Craw- 

ford bore toward it. I don’t think that this matter was ever 

brought to my attention by any person doing business with the com- 

pany. I think all vouchers were paid in the name of Henry Craw- 
ford, contractor. 

(J. So far as vou know, was there ever any secrecy or concealment 
with regard to the exact relation that did exist? 

A. I think not; I think there was no secrecy or concealment. I 
certainly never endeavored to conceal my relations towards it. 

Q. Did you ever endeavor to conceal the relations which I bore to 
it In any way, or to misrepresent them ? 

A. Whenever I was asked I certainly stated what vour relations 
to it were if 

Q. And exactly as they were? 

A. [f that question was ever put to me. 

Q. Very soon after you were elected president wasn’t the corre- 
spondence that issued from the office here in Chicago on letter-heads 
on Which you appear as president of the company? 

A. I know there were letter-heads printed with my name on as 
president, 

Q. Similar to the one now shown you (exhibiting paper to wit- 
hess)? 

A. Yes. | imight add that this letter (the letter shown witness) is 
dated July 23.1553. The original letter-head has on it my name 
us president. Not being president at that time, I seratehed out that. 

Q). I simply showed you that for the purpose of seeing the form. 

A. Yes, sir. 
1206 (2. These letter-heads began to be used or prepared as carly 
as probably the month of Mareh, 1882, didn't they? 

A. I presume that these letter-heads, one of which IT held in my 
hand, were printed shortly after March, ISS2, probably very seon 
after. 

() Do vou know Mr. G. W. MeDonald”’ 

A. Yes, sir. 

Q. Didn't vou have frequent occasion in the vear 1SS2, which vou 
remember was the vear when I was verv largely away from home, 
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to have correspondence with Mr. George W. McDonald, at Attica, 
with regard to the affairs of the Chicago and Great Southern Rail- 
way Company? | 

A. I may have corresponded with him; I don’t think to a very : 
large extent. Mr. McDongld’s relations to the company were much § 
better known to Mr. Crawford, and he was under Mr. Crawford's 
direction much more than under my own. I don’t remember that 
I ever directed him specifically to attend to any particular business 
for the company. 

Q. Iam simply asking you now for the purpose of having your 
recollection as to whether you did or did not correspond with him 
in the vear 1882 on matters of the Chicago and Great Southern Rail- 
way Company? 

A. I could not state positively without referring to my letter-books 
of that time. It is likely I corresponded with him. 

(). All vour correspondence conducted with him would be, would 
it not, upon letter-heads bearing vour name as president? 

A. It would be likely to be upon such letter-heads. If such 
1297 letter-heads were not at hand why it would be likely that I 
might have written to him on the Air Line letter-head, which 

mv name was probably on in another capacity. 

(). Mr. Starin, in your entire continuance in my employ you 
were in the habit, were you not, of putting all of the letters which 
vou wrote in a distinct letter-book ? 

A. Yes, sir. . : 

Q. What was done with that letter-book when you left my em- 
ploy ? 

A. 1 will state that the letter-book that I used contained not only 
my correspondence in connection with the Air Line and Great South- 
ern road, but also my own personal correspondence ; that Jetter-book, 
I think, is in a desk that I sent away for storage a year ago to Wis- 
consin, containing a great many old papers that I never expected to 
use again, and for which I have no reom here in the Borden Bloek. 
That book, I think, is in that desk now in Wisconsin. 

(. That letter-book contains, does it not, all of the letters which 
vou officially wrote as president of the Chicago and Great Southern 
Railway Company, or on matters of that company ? 

A. Yes, sir; it does. I will] state my reason for sending that let- 
ter-book. Up toa vear ago I furnished my own rooms where I live. 
At that time I broke up, so far as my room furnishing was con- 
cerned, and sent my furniture, including a desk that | had, up to 
mv old home in Wisconsin, as I had no place to store it here and 
it would be better taken care of up there. I have never opened the 
desk since. I think that letter-book is there. 


1208 Redirect examination by Col. Cooper: 
Q). When did you say you entered Mr. Crawford's employment ? 
A. My first connection with Mr. Crawford dates from the 21st of 
September, 1879. [ had but a few months previous to that been 
admitted to the bar in the State of New York. Mr. Crawford, at 
that time, was exclusively engaged in the law practice; he was like- 
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wise interested in the building of the Chicago and Western Indiana 
road. I do not consider that I was in Mr. Crawford’s employ until 
the month of February, 1880, at which time the Chicago and In- 
dianapolis Air Line railway was organized, myself being one of the 
incorporators, and, subsequently, I was elected secretary and treas- 
urer of that company. The date of my election as secretary and 
treasurer of that company would probably be the correct date as to 
the commencement of my employment with Mr. Crawford. 

Q. I understand you to say that you went to Goodland, Indiana, 
to attend a meeting held, as recorded in the record-book, on March 
15, 1882. I will ask you at whose instance you went there? 

A. I had been absent from home in the East, I think, nearly a 
week and returned to the city, and Mr. Crawford had left word, 
either in writing or with his son, that he requested me to go to 
Goodland at that date. I did go to Goodland at that date, in com- 

pany with Mr. Crawford’s son and Mr. Lacey. 
1299 Q. Did you meet Mr. Crawford there? 

A. Mr. Crawford was there in advance of myself; I think 
he had heen down there a day or two; he may have gone the night 
before. 

Q. You were elected a director on the 15th of March, 1882, were 
you? 

A. Yes, sir. 

Q. What pecuniary ‘interest did you have, at the time of your 
election as director, in the Chicago and Great Southern Railway 
Company ? : 

A. i had no pecuniary interest in it. The only interest I. had in 
it was Mr. Crawford’s interest. | 

Q. Did you accept vour election as director? - 

A. I never ee a formal acceptance. I acted as director subse- 
quent to it. will add to that: I was present when I was elected a 
director, and I certainly accepted it. 7 

Q. Did you at that time or ever afterwards own any siock in that 
company ? 

A. I never held a certificate. 

Q. Did you ever buy a share or shares of stock in that company ? 

A. I don’t think I ever subscribed for any stuck. : 

Q. Did you ever buy a share or shares of stock, or agree to pay 
for any ? - : 

A. I don’t think I ever did. 

Q. Then you never had any interest in the property of the Chi- 
cago and Great Southern Railway Company by way of stock in- 
terest ? : 

A. As I have stated before, I had no pecuniary interest in it. 

Q. At whose instance did you accept your election as director ? 

A. Mr. Crawford’s desire that I should be a director was sufficient 
for me at that time to accept the position as director. 

Q. That was the reason why you accepted, was it not? 
1300 A. Certainly, yes. 

Q. In whose interest did you act in serving as director 
while you were a director of that company ? 
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A. I presume I served in Mr. Crawford’s interest. 

Q. It was at Mr. Crawford’s request and for his interest that you 
accepted the position as director and that you afterwards acted as 
director, was it not? 

A. So far as I was aware there were no interests in the company 
conflicting with Mr. Crawford’s. 

q. As you understood it at that time, were there any other inter- 
ests in the company except Mr. Crawford's ? 

A. As I understood it there were not. 

Q. That he was the sole stockholder you understood at that time? 

A. Iecannot say that I understood he was the sole stockholder, 
because I knew that subsidies had been voted to Mr. Foster's road. 
I was not aware whether, under the Indiana Jaw, the commissioners 
_had elected either to donate or take stock subscriptions. 

Q. You were not aware that there were any debts against the 
company at that time, were you? I mean at that time, on the 15th. 

A. I didn’t know how much Mr. Foster owed—that is, the debts 
that Mr. Foster had incurred while he was constructing it. I didn’t 
know much about the finances of the company. | 

Q. Isn’t this the truth: That you understood at that time, and on 

the 18th of March, three days later, that Mr. Crawford, hav- 
1301 ing bought out Mr. Foster and his codirector, was the owner 

of all the securities at that time, or at least all the stock 
at that time, issued by the Chicago and Great Southern Railway 
Company ? 

A. I understood that Mr. Crawford owned all of the assets of the 
Great Southern road. I was not aware that there were any other 
interests concentrated in the property. 

Q. And in what you did in the matter of accepting a position as 
director, and afterwards in accepting the position of president, and 
In accepting the Construction contract, 1t was solely and only be- 
cause of your understanding that Mr. Crawford was the sole party 
in interest in the company and because Mr. Crawford wanted it 
done—isn't that so? 

A. If you put it that way, probably that is true. 

Q. Did you examine the construction contract of which a copy 
was handed to vou, or the draft of which was handed to vou, by Mr. 
Crawford prior to the meeting of March 18th, 1SS2, and on that 
day ? 

A. Prior to the meeting I don’t think I did examine it. I did 
not have time to examine it, but, in otder that I should know what 
the document was that I proposed to the board to approve, I read 
the entire contract aloud before the board myself. ; 

Q. Did vou examine the contract with reference to seeing whether 
that was the contract which you as president of the company should 
execute on behalf of the company, and for the interest of the com- 

any as a corporation, prior to the time you signed it, or sim- 

1302 ply did vou sign it because the board of directors had author- 
ized it to be signed ? 

I signed it because the board of directors had authorized it to 

be signed. They had approved the contract. I considered at that 
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time that Mr. Crawford’s interests and the interests of the conipany 
were identical. 

Q. Did you vote for the contract at the meeting of the board? 

A. Yes, sIr. 

Q. In voting for that contract did you or not vote for it because 
Mr. Crawford wanted it 1n that way ? 

A. I voted for it because I thought it was proper for me to vote 
for it. 

(). Before you voted for it, did you examine to see whether that 
was a contract in the interest of the railway company that the rail- 
way company ought to enter into? 

A. As I have stated, I considered at that time that Mr. Crawford’s 
interests and the interests of the company were identical. On that 
account I thought it was proper for me to sign the contract. 

Q. I mean vote for the contract. 

A. And to vote for the contract; I could not see any reason why 
I should act otherwise. 

Q. What I am getting at, is this Mr. Starin: Whether or not, in 
your action as president and director of that company, you did not 
perform vour official action, whatever it was,on the theory and 
upon the basis that Mr. Crawford’s interest in the railroad company 
was the only interest, and that Mr. Crawford wanted it so, and there- 
fore he ought to have it so? : 

A. Not wholly because Mr. Crawford’s interest was the only in- 

terest, but I certainly knew that Mr. Crawford’s interest was 
13038 paramount, many times, to that of any one else, and, as I 

say, at that time [ knew of no other interest aside from Mr. 
Crawford’s. 

Q. Now, this contract provides, among other things, that Mr. Craw- 
ford might put down steel or iron rails; did you know at that time 
that there was a great difference in the cost and in the utility of the 
two kinds of metal ? 

A. Certainly IT did. 

Q. Did vou give* that any consideration as to whether the com- 
pany ought to leave that open as an option with Mr. Crawford to 
put down one or the other as he chose ? 

A. Idon't know that my attention was especially drawn-to that 
provision in the contract. Mr. Crawford, as I understood it, was 
furnishing the money to build the road, and I naturally inferred 
that he would construct it of such materials as his financial ability 
would enable him to pay for. 

Q. How long was the board on the 18th of March, 1882, consid- 
ering the ynatter of this contract? How long did it take the meet- 
ing to transact that business ? 

A. Tread before the board whatever documents were submitted 
for its action, and then action was taken upon those documents after 
I had read their contents before the board. It would be simply a 
question of computation as to the time it would take to read those 
documents and the time necessary to put a motion to adopt them 
and earry it. How long it took I don’t know. 
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Q. There was no discussion as to whether the company ought to 
enter into them? 
A. There was no discussion. 

r. 1304 Q. I see that the resolution reads “That the construction 

contract this day entered into between this company and 
on Henry Crawford be in all things approved, ratified, and contirmed, 
and that the sccretary spread the said contract at large upon the 
records of this company ;” is that your recollection of the reading 
of > resolution ? 

. That is my recollection of it; that was the usual resolution 
hic was always presented in any meeting of any board of directors 
that I have ever attended, either in connection with the Air Line or 
the Great Southern road. 

@. As to form ? 

A. As to form. : 

Q. Did you understand that that was true; that that contract had 
been that dav entered into between the railroad company and Mr. 
Crawford, and that all the directors had to do was to approve and 
confirm it? 

A. The contract had not in reality been entered into at the time 
that resolution was passed ; the contract had been drafted and was 
written out in full; that resolution, approving and ratifying the 
contract, as I understood it, authorized me in behalf of the com- 
pany to execute It. 

Q. The resolution savs, “ That the construction contract this day 
entered into.” Now, did you understand that to be true that the 
contract had been entered into without being formally signed; that 
that contract had been agreed upon between the company and Mr. 
Crawford at the time that meeting was called” 

A. | understood that the contract that was given to me to present 

to the board was the form of the contract for the construction 
1305 of the road which Mr. Crawford desired tie Ucard to ap- 
prove. | 

Q. That Mr. Crawford, as owning the controlling interest in the 
company, was satisfied with,and Henry Crawford, as contract, or was 
satisfied with it; that is what vou understood ? 

A. Certainly. If he had not been satistied with it [ presume it 
would never have been submitted to the board for its action. 

Q. When did you first see this record-book to make an examina- 
tion of it? 

A. I never examined the record until about ten days ago; I came 
in Mr. Grav’s office and hurriedly went through it. 

Q. And I understand you to say on your cross-examination that 
vou had tried to get the record-book to examine it’ while you were 
president and one of the directors of the company * 

A. | had stated to Mr. H. Crawford. Jr. and Mr. Lacey several 
times inthe Ist vear that I was connected with Mr. Crawford that 
I would like to see the reecord-book. At such times as | requested it, 
I think they stated the record-book was at Mr. Crawford's house, or 
was not where they could readily obtain it. 

Q. Mr. Crawford, Sr’s., house ” 
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A. Yes, sir; so I did not see it. 
Q. Were you persistent in your inquiries after the record-book ? 
A. I asked Mr. Lacey for it several times; I told him I would like 
to see it; I did not demand of him to get tne record-book, but I 
told him J would like to see it; I didn’t know what shape the record 
was In. 
1306 Q. And you asked Mr. Henry Crawford, Jr., for the record- 
book, aiso, did you not? : 7 

A. I suggested to Mr. Henry Crawford, Jr., that I would like to 
see the record-book once or twice—possibly oftener. 

Q. And the result of it all was that you did not see it? 

A. I did not see it. 

Q. You say your impression is that Mr. Meiselbar was present at 
the meeting of the directors on the 18th of March, 1882 ? 

A. That is my impression. 

Q. Who else was there—I mean outside of the recitations in the 
records of the companyv—who else, according to your recollection, 
was present at that meeting? 

A. It is my recollection that Mr. Lyon was present ; Mr. H. Craw- 
ford, Jr. 

Q. Was Mr. D. H. Conkling there? 

A. I don’t think he was—that is, I have norecollection of it; I 
should have to refer to the record. 

Q. Was Mr.. Lacey there? 

A. I think he was; ves, sir. So far as T remember, Mr. Lacey, Mr. 
H. Crawford, Jr., Mr. Lvon, Mr. Meiselbar, and myself were there. 

Q. How was the meeting conducted ; were you all sitting or stand- 
Ing up? 

A. I think that either one or two were either standing by the 
window or sitting in the window. I sat at Mr. Lyon’s desk and 
conducted the business. : 

Q. Do you remember Mr. Meiselbar taking any part in the meet- 
Ing—voting or making any motions? 

A. I do not remember his voting or making any motions. 
1307 (). The meeting occurred in D. J. Lyon’s office, did it not ? 

A. It occurred in the office occupied by Mr. Lyon at that 
time; ves. 

Q. Where was Mr. Meiselbar’s office with relation to Mr. Lyon’s 
office ? 

A. Mr. Meiselbar’s office with relation to Mr. Lyon’s office was 
across the hall, and in the northeast corner of the hall. 

Q. Was Mr. Meiselbar at and about there — times frequently in 
Mr. Lvyon’s ottice ? 

A. Very frequently. 

Q. Do you remember at what hour in the day the meeting oc- 
curred ? 

A. I should say between three and five o'clock in the afternoon : 
between those hours. ae 

Q. Did you have a quorum there without Mr. Meiselbar—that is, 
five directors, according to your best recollection ? 

A. As I have before stated, the directors whom I recollect as be- 
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ing present were Mr. Meiselbar, Mr. Lacey, Mr. H. Crawford, Jr., 
Mr. Lyon, and myself. I have no recollection that any others were 


present. 
Q. Whether Conkling was there or not you don’t know ? 
A. Without consulting the record, no. 


Q. The record recites Mr. Conkling as being present ? 

A. Well, as I sav, I don’t recollect that Mr. Conkling was present 
or was not. 

Q. The record recites that there were present all the directors 

except Mr. McDonald and Moore; and Mr. Conkling, having been 
elected a member three days before, at the meeting at Good- 
1308 land, of course that would include him? 
A. Yes, sir; I don’t remember his being there. 

Q. The recitation in the record of the meeting of May 1, 1882, on 
page 105, which states that you was present, among others, ‘at a reg- 
ular meeting of the board of directors at Goodland May 1, 1882, I 
understand you to say that that is incorrect ? 

A. As I said before, that is a mistake. 

Q. [At]}the meeting of January 29, 1883, itis recorded in the record- 
book that Mr. Meiselbar was present there; [ understand you to say 
you don’t know whether he was present or not there” 

A. I do not; I have no recollection Of that meeting as to who 
were present, and would not have, except by consulting the record. 

Q. It is recorded in the record-book, on page 131, at the meeting 
held in Chicago on the 18th day of April, 1883, that vourself, H. 
Crawford, Jr., D. J. Lyon, Henry Meiselbar, F. F. Lacey were pres- 
ent as directors ; do you remember that Mr. Meiselbar was present 
at that meeting ” 

A. I have no recollection. 

Q. And vou were asked whether it was not necessary to have Mr. 
Meiselbar there in order to have a quorum. 1 will ask you whether 
there might not have been some other director there instead of Mr. 
Meiselbar and still have a been quorum there? 

A. There might have been a quorum there without Mr. Meisel- 
bar. I infer from the fact that all these parties whom the record 

recites as being present at that directors’ meeting of April 
1309 18 were parties. all within casy call and reach of the office. 

The other directors at that time we re not w ithin easy reach 
of the office. 

Q. Mr. Conkling might have been there, might he not? 

A. Was Mr. Conkling a director in 1883 ? 

Q. Yes: the same directors exactly that were elected before. 

A. No; I don’t think Mr. Conkling could have been there in 1883, 
because Mr. Conkling was the receiver of the Ilinois Midland, and 
I don’t think that he came to the office once in six months after he 
went on that road. 

Q. Do vou remember that he was not there at that time? 

A. April 18, 1883? 

Q. Yes. | 

A. I do not remember that he was not there, but I am certain, in 
my own mind that he could not have been there, because he was 
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receiver of the Midland road, and I don’t think he was ever present 
at any meeting after he left the Great Southern railroad ; that is my 
recollection of it. : 

Mr. CRaAWForRD: He resigned at that meeting? 

A. As I stated before, I don’t think Mr. Conkling ever attended 
any meeting after he went on the Midland road. 

Co]. Cooper: When did he go on the Midland road ? 

A. I think he was appointed receiver of the Midland road in the 
summer of 1882—early in the summer; that is my impression. I 
think he was appointed receiver of the Midland road shortly after I 

was elected president. 
1310 Q. The record recites that Henry Crawford appeared and took 
his seat as director at the conclusion of the meeting. Do you re- 
member whether or not he did not appear at the beginning of the meet- 
ing, and after the resignation of Mr. Conkling was received and acted 
upon, that Mr. Crawford acted as the fifth director ? 

A. I will state those circumstances as I remember them, if that is 
a proper answer to the question. I had, a few days previous to 
Apri! 18, 1883, gone to Omaha. Before going I had placed in Mr. 
Crawford's hands, or rather I had left so that he would procure the 
same, he not being in the city when I went away, my resignation 
both as president and director in the company. On my return, | 
think the morning of the day on which this meeting was held, Mr. 
Crawford stated to me it was not his desire that I should resign both 
aus president and as director; in fact, I had put it in his hands 
entirely on my own volition, in the first place, without ever asking 
him or conferring with him about it; he said it was not his desire 
that I should resign as director and president, but I should simply 
resign as president, which | did, and Mr. Crawford was _ elected 
president, and I think I was elected vice-president at that meeting. 

Q. Do you remember now whether Mr. Crawford appeared at that 
meeting, at the beginning of the meeting, or not? 

A. | do not remember; it is very likely he was in the room. 

Q. Dovou remember whether or not Mr. Conkling’s resignation 
was one of the earliest matters attended to at that meeting ” 

A. I do not distinctly remember that Mr. Conkling’s resig- 
1311) nation was acted upon at that meeting. 

Q. When did you learn that the bonds lad been pledged 
with Mr. Dull, about what time, as near as you can fix it? 

A. [ cannot tix the exact date of my knowledge with reference to 
that: IT Knew that as far back as the spring of 1881 Mr. Crawford 
had made an agreement with Mr. Dull to purchase the bonds and 
stock of the Chicago Block Coal road. Ido not now remember whether 
I knew Mr. Crawford had given his note to Mr. Dull previous to 
placing the securities with Mr. Dull as collateral with the note or not. 
[ suppose the truth of that matter was that Mr. Crawford's agree- 
ment with Mr. Dull was to the effect that as soon as Mr. Crawford 
could bring about these matters—that is, as soon as the Great South- 
ern bonds could be issued to him—that he would put them up as 
collateral ; that is simply a presumption. 

Q. Do vou have an independent recollection that at any time in 
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the year 1882 you knew that the million dollars of bonds of the 
Chicago & Great Southern were held by Mr. Dull as collateral; I 
mean at that time? 

A. I knew the bonds had been executed by Mr. Foster on behalf 
of the company; I knew they had been authenticated by the trustee, 
Mr. New, and had been placed in Mr. Crawford’s possession ; know- 
ing the agreement that Mr. Crawford had with Mr. Dull, I knew 
inferentially that those bonds and the stock had probably gone to 
Mr. Dull as collateral for Mr. Crawford’s indebtedness. 

Q. Didn’t you know that Mr. Dull himself held the securi- 
1312 ties of the Block Coal road as collateral security to Mr. Craw- 
ford’s note? 

A. I supposed that Mr. Dull would not part with his securities on 
the Block Coal road until he got paid for them. 

Q. At how early a date did you know that Mr. Crawford had 
agreed with Mr. Dull to hypothecate the bonds of the Chicago & 
Great Southern Railway Company as collateral security to Mr. 
Crawford’s note ? 

A. I don’t know that Lever knew that he had an agreement of that 
sort with Mr. Dull; [ know that would be the natural transaction. 

Q. Why would it be a natural transaction? Mr. Crawford, as | 
understand the transaction as testified to here, bought securities of 
the Chicago Block — road from Mr. Dull, and gave his note tor two 
hundred thousand dollars; Mr. Dull held those securities until that 
note should be paid. Now, what was there in the transaction that 
would make vou naturally infer that the million dollars of bonds. 
of the Chicago & Great Southern should also be put up as collateral 
security?) That is what I am asking. 

A. There was just this in that transaction that led me to reach 
such a conclusion as that, perhaps: | was pretty well aware that 
the note bad not been paid when it had matured; I] knew that Mr. 
Dull was rather restive and that possibly he was not satisfied in his 
own mind that Mr. Crawfosd was going to be able to carry out that 
agreement with him, and knew that Mr. Crawford was anxious to 
make this Bioek Coal road a portion of his projective Great South- 

ern, and T presumed that those bonds had been put up with 
1315 Mr. Dull, in consideration of lis further forbearanee until 

Mr. Crawford could finance a little; that was my general 
idea of the situation, although Mr. Crawford had never told ine of 
the transactions or agreements that had occurred between him and 
Mr. Dull. : 

Q. Did anvbody else tell vou ? 

A. No: but I knew those things by intuition, perhaps, you might 
call it. 

Q. At how early a date did you actually know, without drawing 
any inferences, that thase bonds were hypothecated with Dull? 

A. IT cannot fix the date. If any memoranda could be shown to 
me which would show the time when the first million of dollars of 
those bonds went into Mr. Crawford's hands why I might be able to 
answer the question more definitely. [I presume they went to Mr. 
Dull shortly after they came into Mr. Crawford's hands. 
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Q. I am not asking for your presumption. I am asking what in-. 


formation you had. 

A. Tcould not fix the date any other way than that. 

Q. And after all it was a presumption, from your general knowl- 
edge of the situation, that Mr. Dull had them. That, I understand, 
is your testimony ? 

A. Yes, sir; because I knew that Mr. Crawford had not been able 
to take up his note from Mr. Duil when it had matured, and Mr. 
Dull was anxious to get his money out of the property. He ‘axepre 
bly required Mr. Crawford to put up those securities or else he 
should be inclined to disregard his contract with Mr. Crawford. 

That was my impression of the situation ; that is all. 
1314 Q. Mr. Starin, you have been asked at length about moneys 
that vou paid out, and which you knew Mr. Crawford to have 
paid out in connection with the Chicago & Great Southern railroad 
and its building. I will ask you as to whether the moneys you paid 
out you did not take vouchers for. 

A. Certainly I did. 

Q. What did you do with those vouchers? 

A. I turned them in to Mr. Crawford as credits of my own in my 
account with him. 

Q. Do you know of their ever having been destroyed ? 

A. I don’t think—I certainly never destroyed them ; [ don’t think 
they ever were destroyed. I will say this much, I am satisfied they 
never were destroyed up to the time I left Mr. Crawford’s office. 

Q. If you had those vouchers presented to you, such of them as 
you paid, you would be able definitely to say in dollars and cents 
how much you paid out, would you not? 

A. Certainly. 

Q. Without those vouchers vou would be unable to say ? 

A. Yes, sir; not without the vouchers. As I stated, the letter- 
book that contained many of my letters, wherein, of course, I 
rendered statements to Mr. Crawford, would also give me proper in- 
formation just as well as the vouchers themselves. 

Q. That letter-book, you say, is in Wisconsin ? 

A. Yes, sir. 

Q. The statements, if produced, would enable you to say how 
much money you had disbursed on account of the construction of 
the Chicago & Great Southern ? 

A. Yes, sir; substantially, although it might be that the 

1515. statements might not exhibit my entire transaction. For in- 

stance, I might have drawn a check for Mr. Crawford and 

taken a voucher, and might have turned the voucher immediately 

over to him, so there would be no necessity of my making a record 
of it. | 

Q. Has he got the checks and the vouchers and the statements, 
or did you give them to him? 

A. Of course all the checks I drew were on Mr. Crawford's account 
and charged up to Mr. Crawford. He must have the checks, except 
in some instances [ might have drawn my own check for [a] small 
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amount and afterwards turned in the voucher to Mr. Crawford as 
cash; there were instances of that sort. 

Q. You were asked a question substantially like this: Whether 
or not the construction contract was fraudulent, illegal, and void 
when you signed it, or whether you supposed vou were signing a 
construction contract that was fraudulent, illegal and void? I will 
ask you whether or not, in case there had been substantial stock 
interests in that company which Mr. Crawford did not own and 
which were not acting in harmony with him, whether vou would 
have then considered that construction contract fraudulent or not as 
against the minority of the stockholders had you known that to 
have been the case? 


Objected to by solicitor for complainant. 


A. I should have acted entirely as my best judgment dictated in 
that event. In that event I should probably have considered which 
interest was the paramount interest, and I will state here that 
1316 had I been advised of adverse interests I should certainly 
have been inclined, so far as I was concerned, to see that the 
parties holding such interests had a fair hearing. Let me add to 
that answer: In other words, I certainly should not, knowingly, 
have taken any action likely to affect other men’s property interests 
without first having given the pefsons owning such interests an 
opportunity to be represented. 

@. You have been further asked, on cross-examination, whether 
you ever concealed from the creditors of the company, or any other 
persons interested in it, the fact of this construction contract. Do 
you remember whether any one ever inquired of you about it—any 
creditor of the company or any stockholder whilst you were presi- 
dent and director ? 

A. I don’t remember that the matter was ever brought to my 
notice by any creditor. 

Q. Did you have, during the time that vou were a director 
and president or vice-president, or either, of the company, posses- 
sion of any of the corporate records, papers, or documents belonging 
to the company ” 

A. So far as the records themselves were concerned—that is, the 
corporate records—the record-book produced here, that was not in 
my hands; it was in the hands of the secretary. From tite to time, 
naturally, various documents and papers of the COMpany Came inte 
my hands; as a rule, most of the corporate papers and documents 
were in the possession of Mr. Crawford; he had the personal care 
and control of them. 

Q. Did you have the custody of the construction contract 
1317 after it was executed ” 
A. No, sir; I don’t think I had. 

Q. Was there more than one copy of it made and executed ? 

A. I am unaware as to that; if the contract itself shows that it 
was executed in duplicate, it probably was executed in duplicate: I 
never kept a copy of it. 

Q. You never kept a copy of it? 
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A. Never. 

Q. You never had an original duplicate in your possession, as 
president, after its execution ? - 

A. I don’t think I had; the secretary probably had that, Mr. 
Lacey, or Mr. Crawford himself, or Mr. Crawford’s son; I did not 
have it. 

Q. Mr. Crawford has asked you at the beginning of his cross-ex- 
amination whether or not you were not employed by him in the 
highest confidential capacity ; I will ask vou whether you ever vio- 
lated that confidence ? 

A. I have not, intentionally. 

Q. I will ask you what time it was you resigned as presideut ? 

A. I tendered my resignation as president in April, 1883, at the 
same time I tendered my resignation as a member of the board. As 
I have before stated, my resignation as president was accepted, but 
as director it was not. 

Q. Did you afterwards tender your resignation as vice-president 
and director ? 

A. I tendered my resignation as vice president and director, I 
think, on the 24th of July, 1885. 

Q. Did you tender your resignation as president and director at 
the instance of Mr. Crawford ? 

A. I did not, in the first place; no. sir. Idid so of my own voli- 
tion. | 
Q. What was the oceasion of your tendering vour resigna- 
1318 tion as president and director ? 

A. Well, I inferred, not from anything Mr. Crawford had 
said, that such a course would be agreeable to him ; and I put my 
resiznation in’ his hands, although Mr. Crawford had never men- 
tioned the matter to me prior to my putting it in his hands. 

Q. What was the only reason ? 

A. [had no special desire to remain as president of the road. I 
thought it would be agreeable to the wishes of Mr. Crawford for me 
to resign as president. 

Q. Do von know why; can you recall any circumstances—any- 
you have heard Mr. Crawford say, or any intimation that he had 
made ? 

A. I knew that Mr. Crawford had from the outset expected to be 
the head of the corporation; I thought it would be agreeable to his 
wishes for me to resign as president ; that was my reason for resign- 
ing, and IT had no special desire myself to remain. 


Recross-examination by Mr. Crawrorp: 


Q. Mr. Starin, I asked you the question as to whether or not I 
had employed vou in the highest confidential capacity, with a view 
of getting vour statement as to whether or not it was not my con- 
stant habit to consult and advise with vou with regard to what I 
was doing and how I was doing it, and all of the circumstances in 
which I was placed from time to time. 
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A. Certainly. I usually knew what Mr. Crawford was in- 
1319 terested in, and had an intimate knowledge of his private 
affairs, obtained from himself. 

Q. Was it not outside of the usual habit of employer and em- 
plové that I consulted you constantly and took your advice with re- 
gard to the situations from time to time in which I found myself 
placed ? 

A. That was probably true, so far as my connection with the Chi- 
cago & Indianapolis Air Line railroad was concerned. In the 
Great Southern road I did not give the attention to matters of de- 
tail that I had in connection with the former enterprise and was 
not so well posted concerning its affairs, although in a general way 
I always knew about how Mr. Crawford stood and his financial 
prospects. 

Q. Recall your attention to the financial situation of 1881 and 
1882 and the spring of 1883; you knew, did you not, constantly 
from information which I conveyed to you personally, that I was 
in a very embarrassed and perilous situation in regard to whet I 
had invested in the Chicago & Great Southern railway, didn’t you” 

A. I always regarded it as being a perilous situation, yes. 

Q. Didn’t I tell you so? 

A. I don’t know that vou expressed yourself as being in fear, so 
far as the outcome of that enterprise was concerned, although | 
knew enough of the situation myself to have a good many doubts 
und fears concerning it. I will add to that answer, that Mr. Craw- 
ford was always of a very sanguine disposition and hopeful disposi- 

tion concerning the affairs of the Great Southern road or any 
1520 other enterprise he was interested in. 
q. As to the ultimate outcome? 

A. Yes, sir. 

Q. You knew I was putting a very large sum of money, dic you 
not, into that enterprise ? | 

A. I knew vou had put in money, ves; had put in alarge amount 
of money; I knew that you had put in all the money that came 
into your hands, substantially. 

Q. With regard to the corporate documents about which vou have 
testified ; there were no corporate documents, were there, outside of 
the contracts and vouchers that you knew of? 

A. About all the corporate documents that I ever knew anything 
about. I don't think the articles of incorporation of the Indiana 
and Chicago road were ever in my hands; they were matters of 
record, anyway, and it didn't make any difference. [| don't think 
there was ever any regular printed stock-books; I know there was 
not, and so far as the corporate documents were concerned, | don't 
know that the company fad apy archives of that character of expe- 
cial value. 

QQ. There was no occasion for any, was there? The company 
was not building its own road, was it? It had not aay means to 
do that, had it? 

A. No; the company as a company had no means. 
Q. The whole thing was that I was furnishing the money to the 
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extent that I was able to furnish it and buying material and ‘ton- 
structing the road, and taking vouchers and filing them away ; 
wasn’t that about the whole sum and substance of it ? 

A. That was about the method of doing the business. 

Q. When those vouchers are produced they will show, as 
1321 far as you know, the accurate and honest expenditure of 
every dollar that was paid on the work, won’t they? 

A. They ought to. I don’t know whether your employes in In- 
diana were careful in taking vouchers for all their expenditures or 
not. The vouchers ought to show it. 

Q. You have been asked about that meeting of April, 1883. Now, 
you are very clear;are you not, in your recollection, Mr. Starin, that 
Mr. Conkling was not present at that meeting ? 

A. I am almost positive of it; yes. 

Q. And it would have been impossible, consistent with the cor- 
porate action, for me to have been present before [ was elected di- 
rector, wouldn’t it, and taken part in the meeting? You don’t 
remember any occurrence of that kind, do you? 

A. No; as I before stated, you may have been in the room. 

(). But I mean take action as a director? 

A. I don’t think Mr. Crawford acted as a director at that meeting 
until after he was elected a director. 

Q. And Conkling was not present? 

A. It is my recollection he was not. 

Q. It therefore required five persons to make a quorum, didn’t it, 
to accept Mr. Conkling’s resignation before I could get in, wouldn’t it? 

A. Yes, sir. 

Qy. And the five persons engaged there were all on the same floor 
where you were, were thev not, Mr. Starin ? 

A. All of them within eall. 

(). On the same floor? 

A. All on the same floor; yes, sir. 

1322 The signature of the witness to the above deposition was 
waived by agreement of counsel. 

Adjourned to Friday, November 20th, at 12.50 o’clock p. m. 


FripbAY, November 20th, 1885. 

Parties met, pursuant to adjournment, at 12.30 o’clock p. m. 

Solicitor tor defendants introduced in evidence certified copy of 
the records of the commissioners’ court of Newton county, Indiana, 
relative to the vote of the tax in aid of the building of the Indiana 
& Chicago railway and the various proceedings in relation thereto 
by the commissieners of said county, which is hereto annexed and 
marked Exhibit L. 


Col. Coorer: Mr. Meiselbar, in accordance with the arrangement, 
having presented to me the papers received from Lacey and the 
letter from Lacey, it is agreed by counsel that the papers have no 
relation to the present litigation and the matters involved therein. 
Mr. Gardner, as attorney of the Chicago & Great Southern Railway 
Company, receives the papers artd takes possession of them. 
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The paper marked Exhibit P, under date of August 16, 
1323 1884, to Drexel, Morgan & Co., signed by F. F. Lacey, secre- 
tary, was not put in evidence through the procurement of 

Mr. Meiselbar, but through the solicitor for the complainant. 

Solicitor for defendants offered in evidence the paper produced by 
Mr. Gage, being a statement of Mr. Crawford’s account, ‘hich is 
hereto attached, marked Exhibit M. 

Solicitor for defendants offered in evidence certified copy of the as- 
signment of Henry Crawford to the First National Bank of Chicago, 
dated December 26, 1884, which is hereto attached, marked Ex- 
hibit N. 

Solicitor for defendants also offerea in evidence certified copy of a 
note given by Henry Crawford to the First National Bank of Chi- 
cago, dated January 15, 1885, which is hereto attached, marked 

Exhibit O. 
1324 Solicitor for defendants offered in evidence the document 
called for in Mr. Porter's deposition, containing a list of papers 
forwarded by Drexel, Morgan & Co. to H. H. Porter and S. N. Nick- 
erson, which paper is as follows, to wit: 
“New York, January 14th, 1885. 
H. H. Porter, Esq., room 38, Portland Block, Chicago, Il. 

Dear Str: We are in receipt of your favor of the 12th inst., cov- 
ering drafts for $392,363.24, amount due us per agreement of June 
25th, 1884, with Mr. S. N. Nickerson and your good self. 

As requested, we send you by Adams Express, under your ad- 
dress, covered by wrapper addressed to the Ist National Bank of 
Chicago, valued at $50,000, express charges to be paid on delivery 
to that bank. 

1. $1,200,000 stock (12,000 shares, $100 each) Chicago & Great 
Southern R’way Co. 7 

2. $1,200,000 bonds (1,200, $1,000 each) do. 

3. Order on the Union National Bank of Chicago for $800,000 of 
these bonds. 

4. Agreement of John C. New, trustee, dated Jan. 27, ‘82, as to 

| his certificate of bonds, subject to the consent of A. J. Dull, 
1325 swith endorsement of A. J. Dull, dated Jan. 5,’83, in our favor, 

and endorsement by us, dated Jan. 14, '85, in your favor. 

5. Cancelled promissory notes of Henry. Crawford : 


rere Dated Jan. 5, °S3, payable 6 mo. after date, with 
” in ne interest from date. 
50,000 7 
50,000 . . . - April 27, °83. 
50,000 “ Aug. 13, 83, “ on demand, date. 


6. Agreement dated June 25, '51, between Wm. Foster and Henry 
Crawford, relating to the purchase by the former of certain Indiana 
& Chicago R’way Co. stock. 

7. Agreement dated March 15, ’82, between Henry Crawford and 
Wm. Foster, relating to the purchase by the former of certain Indi- 
ana «& Chicago Railway Co. stock. 

§. Agreement dated April 27, 'S2 (memorandum in pencil: “This 

46—1280 : 
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is really dated April 27, 1881 ”), between Henry Crawford and Henry 
McCormick, relating to the purchase by the former of certain Chi- 
cago & Block Coal R. R. Co. stock. 

9. Consolidation agreement, dated March 23, ’83, between the 
Chicago & Great Southern Railway Co. and the Chicago & Block 
Cual R. R. Co. 

10. Certified copy of resolutions, dated May 5, ’84, by the board 
of directors of the Chicago & Great Southern R’way Co. as to the 
issue of their stock in place of an equal amount of Chicago & Block 

Coal R. R. Co. stock, and an additional issue of their stock to 
1326 pay for construction, so as to make the total of both issues 
$1,200,000. 

11. Sundry vouchers for payments made by Henry Crawford on 
the Chicago & G’t Southern Railway Co. ac. and covered by drafts 
on us. 

Kindly acknowledge receipt. 

Very truly yours, 


DREXEL, MORGAN & CO. 


P. S.—We have acknowledged receipt of your remittance by tele- 
graph, and advised you that your Instructions would be followed.” 


1327 Monpbay, November 23rd, 1885. 
Parties met, pursuant to agreement, at 11 o'clock a. m. 


Jounx W. Swan, being recalled on behalf of the complainant, was 
examined in chief by Mr. Prerce, and testified as follows : 


Q. Mr. Swan, you have already testified here on your own behalf 
before the commissioner ? 

A. Yes, sir. 

(). I will ask vou to state what other tax-payers, if any, in your 
county have requested you to prosecute this petition of yours ? 


Objected to by counsel for defendants as incompetent. 


A. I will just sav that there was not a man in our township that 
knew I was in court until Friday morning. 

Q. Last Friday morning ? 

A. Last Friday morning. I told one that the case was in cou rt, 
and that I supposed it would be decided any day. I supposed vour 
evidence went In against the 20th as well as the other. That is the 
reason I said we might look for a decision any day. Not aman in our 
township knows it. 

(). Not a man in your county—that is, not a tax-payver? 

A. Not a tax-payer in our township knows it from me or from 
Mr. Straight or Wiley, so thev tell me. 

(). How is it about the other townships in your county ? 

A. I don’t know a thing about it. : 

(). What is your township? 

A. Union township. 
1328 (. And the other is what? 
A. Oak Grove township. 
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Q. I will ask you if any tax-payers in either one of those town- 


- ships in your county have requested you or talked to you about 


prosecuting this suit of yours? 
Objected to by solicitor for defendants as incompetent. 


A. No, sir; I have not seen a man from Oak Grove township to 
talk with him on the subject, except Mr. Dwiggins, at the time | 
spoke of. 

Q. That is the conversation you referred to in your testimony be- 
fore? 

A. Yes, sir. 

Q. That is the only conversation you had with him ? 

A. That is the only conversation. 

Q. How about Newton county ; I will ask you if any of the tax- 
payers of Newton county have requested you ? 


Objected to by solicitor for defendants as incompetent. 


A. No, sir; no one has ever requested me. 

Q. So far as you know, none of them know of this proceeding ? 

A. Mr. Foster knows; he spoke to me about it; he laughed at me 
about riding two horses. 

Q. That is, William Foster? 

A. Yes, sir. 

Q. And, so far as vou know, he is the only man in either one of 
those counties that knows anything abouf your actions but Dwig- 
gins ? 

A. Mr. Annabal spoke to me about it. 

Q. Mr. Annabal, the attorney ? 
1329 A. Yes, sir; he spoke about my claiming my rights as a 
tax-payer. 

Q. Now are those the only parties that you have ever said any- 
thing to about it? 


Objected to by solicitor for defendanis. 


A. All that I can recollect of. I don’t think that anybody else 
has ever spoken to me on the subject except Dwiggins, Foster, and 
Annabal. 

Q. Dwiggins, Foster, and Annabal are the only ones? 

A. Yes, sir—that I know of. 

(Q). And they said nothing about joining with you ? 


Objeeted to by solicitor for defendants. 


A. No, sir; no man has ever said a word about it or entered into 
anv bargain. 

Q. You stated in your other examination, Mr. Swan, when you 
were on the stand before, that the attorneys had come to you and 
requested to use your name to prosecute this suit. 


Objected to by solicitor for defendants. 
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Q. And you also stated that you consented to the use of your 
name with the So that you were not to pay any costs or 
any attorneys’ fees ? 

A. I don’ t think that was the language which I used. 

. What was it that you said about it? 

A. I told Mr. Wiley that I would not pay any attorney fees or 
costs. 

Q. That was the way, was it? 

A. I think that was my language. 
1330 Q. I will ask you if you are paying any expenses in con- 
sae ag with the prosecution of your suit? 

A. No,s 

Q. pad are not paying any at all? 

A. No, sir. 

Q. I will ask you who paid your expenses when you came up 
here before to testify, Mr. Swan? 

A. Mr. Cooper. 

Q. Col. Cooper? 

A. Yes, sir. 

Q. W here were you when the attorneys first came to see you 
about it ? 

A. I was on the streets in Fowler. 

Q. That was the first talk you had, was it, on the streets in Fowler? 

A. Yes, sir. 

Q. Who did you have that talk with? 

A. Mr. Wiley. 

Q. Did he ever come to your farm to see you ? 

A. No, sir. 

You stated in your evidence before that an attorney came to 
the farm to see vou; how was that? 

A. Came to the farm ? 

Q. Yes. 

A. Mr. Wiley came out to the farm once; he was going to get an 
assignment of the stock—of the taxes of the tax- -payers of our town- 
ship; then he was at the farm. 

Q. When was that—before or after this conversation in Fowler? 

A. It was after that. 

Q. Was that the first conversation you had with any attorney 
about asserting your rights as a stockholder — occurred in Fowler 
with Mr. Wiley and on the street. 

A. On the street—ves, sir. 

Q. Did he come to you or did you hunt him up? 

A. I met him on the street. 
1331 Q. And you had the conversation there? 
A. Yes, sir. 
Q. Who began the talk about this matter 
A. I could not say positively which one sions it, but I presume 


he did. 
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Cross-examination by Col. Coorrr: 


Q. You live near the line of this road, do you not, Mr. Swan? 

A. I live two miles from the road. 

Q. What is the feeling among the tax-payers there with reference to 
the manner in which the men along the line of that road who did 
the work by the day and have not got their pay vet, so far as you 
have heard any expressions of opinion among the tax-payers of 
your town? 

Objected to by solicitor for complainant. 


A. They think they have been unfairly dealt with. 

Q. The men have? 

A. Yes, sir; the laborers. 

Q. To what extent does that feeling go? 

A. Well, I don’t know to what extent; I have heard them ex- 
press themselves as being very unfair to those who did the work, 
built the road up, the laborers, and then get no pay for it, as a good 
many of them haven’t got; some men have furnished hay for horses 


and sold it to them; a nephew of mine has not got his pay, which 


is needed very much; another nephew worked on the road; they 
owe him about $70; he put in aes and culverts; and a man by 
the name of Sargent has some money due him; he is almost 
1332 a pauper; I think there is near a hundred dollars due him, 
something about that; the feeling among the people when 
they talk about it and express themselves is that it is an outrage, 
that the men ought to be paid; the men that did the work ought 
to be paid up. 
~Q. From your knowledge of the tax-payers of your town and their 
feeling about this, what is their disposition, as far as the tax-payers 
are concerned, towards using al] the legal nights thev have as tax- 
payers and entitled to stock in the company, towards compelling 
the company to pay, or the persens in control of this company to 
pay, the debts ? 
Objected to by solicitor for complainant. 


A. I never talked with a man about that; there is not a man that 
knows anything ubout my connection with the case in my town- 
ship, or did not until Friday morning; I think itwas Friday morn- 
ing I told Mr. John Patterson. . | 

Q. What did he say about it? 

A. Well, he didn’t make any remark, only he was not aware there 
was anything of the kind going on. 

Q. You have, as] understand from your former testimony, two 
objects in view in going into this matter: one is, and the main one, 
to compel the company to pay, or to compel the people in charge of 
this road—in control of it—to pay, the honest debts of the company ” 

A. That is what I told Mr. Dwiggins, that i would enter into it 
with no other object; and, just as I stated here the other dav—I 

said here the other dav incidentally if [ could make a dollar 
1333 out of it for myself, what that was my right; [ paid the stock 
in, and it belongs to somebody, and if I can get it, why, I 
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might as well have it as anybody; I have a better right to it than 
anybody else. 

Q. If you can make the stock valuable by this litigation and at 
the same time accomplish the other purpose, that is what you mean 
to say you will do? 

A. Yes, sir. My principal object was to compel the payment of 
these claims; I know something about it, and I feel to some extent 
responsible. I urged men to go on the road; told them I believed 
they would get their pay. The men would have quit at one time 
only for assurances from persons that their pay would be good. 

Q. What did Annabal say about your prosecution of the matter ? 
You say vou talked with him. 

Objected to by solicitor for complainant. 


A. Shall I repeat about all that Ican remember that he said in 
every way about it? 

Q. Yes. } 

A. He said they were going to have to pay these labor claims; 
they ought to have to pay them. I was a little surprised; I asked 
him what was the matter with him that he was taking such a stand 
now. He said that everybody was out with Henry now, all of them ; 
they were all against him; going to make him pay if they could. 

Q. Henry who? 

A. Henry Crawford. 

(). Is that all he said ? 

A. Well, I don’t know ; there was a good deal of talk as we were 

on the road. He spoke about the claims; that they ought 
1334 to be paid—these labor claims—that it was wrong, and so an, 
to not pay them. 


Redirect examination by Mr. Perce: 

Q. You have mentioned three claims, two of which you say were 
nephews of vours; do you know who they did the work for ? 

A. Yes, sir; two of my nephews; one of them sold hay to the 
companyv—ninety-odd dollars. : 

Q. ‘To whom did he sell the hay ? 

A. He sold it to Mr. Foster when he was president of the road ? 

Q. To William Foster? 

A. Yes, sir. 
Q. Who did the others do their work for? 
A. He was at work in April until the following February. 
Q. Of what vear? ' 
A. 1881-82. 

Q. From April, 1881? 

A. Yes: from April, 1SS1, to February 1882. 

Q. Did he work for the company or work for some of the sub- 
contractors, or work for whom ? 

A. He worked for the railroad company. 

(). What did he do? 

A. He was a bridge-builder, a carpenter, repairing anything that 
needed repairing, and repairing scrapers. 
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Q. So you still adhere to the statement you made on your other 
examination that your prime object in permitting the use of your 
name was to assist some of the creditors in collecting their debts 

~ against the company. 

1335 A. Yes, sir; Mr. Wiley told me unless they put in the 
name of a tax-payer that the case would be decided—that the 
courts would hold against them. 

Q. And that was really the sole inducement for your using your 
name? 

A. Yes, sir; not the sole inducement. 

Q. I will finish that. You say that was the prime induceinent for 
using your name, and at the same time it occurred to you that if 
vou could realize anything on the tax that you had paid for the 
stock, that vou was willing to do that also? 

A. Yes, sir; I had a right to it. 

Q. You would not have gone into it simply to assert your rights 
as a stockholder? 

A. Well, I don’t know but I would; I think I would; I hada 
right to go in. 

Q. There is no question about your right, you know. 

A. Well, I think I would. 

Q. On the same terms that they were going to use your name to 
collect the debts” 

A. Well, 1 don’t know that it would be on the same terms or not. 

Q. How much tax did you pay, Mr. Swan ? 

A. I could not tell you; about $200. 

(). A little less than that, wasn’t it? 

A. It might be a little less and it might be a litle more. 

Q. Do you mean to say you would employ counsel to go to In- 
dianapolis for the purpose of asserting your claim for less than $200 
worth of stock after a very expensive litigation, paving attorneys’ 

fees and costs? 
1336 A. I don’t say I would; I said I might. 
Q. You said vou had a right to? 

A. Yes; vou would say so yourself, wouldn't you ? 

Q. Yes; a man has a right todo so if he wants to. Asa practical 
question, I want to put it to you whether vou would have gone into 
the kind of litigation IT have deseribed—that is, 1f vou would have 
employed counsel and taken the risk of paying the costs and all the 
trouble of going to Indianapolis to look after the litigation to take 
care of less than $200 worth of stock? IT want to know that as an 
Independent proposition. 


Objected to by solicitor for defendants as calling for the operation 
of the mind of the witness. 


A. I would not go into court and ruin invself, | am sure of that, if 
I knew it. 
Q. Do you think that sort of litigation would rain you ? 


Objected to by solicitor for defendants. 


A. I don’t know; it might and it might not. 
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Q. When did it first occur to you that you had some stock in that 
road ? ae 
A. It occurred to me when Mr. Wiley said that the court was going 
to hold that it didn’t belong to the townships; then it would belong 
to somebody, and I would naturally suppose, or reasonably suppose, 
it would come to me. 
Q. When was that; along in August? 
A. I could not tell you when it was; I would not 
Q. It was along this last summer ? 
1337 A. It was during the spring or summer. 
Q. Wasn’t it along about the first of August—the latter 
part of July or the first of August? 
A. Ihave nothing, Mr. Pierce, that I can call up the date from. 
(. It was last summer, at any rate? 
A. It was last summer or spring, at the time of the conversation 
with Mr. Wiley. 


Recross-examination by Col. Coorer: 


Q. You say that hay was sold to Mr. Foster when he was presi- 
dent of the company—was that sold to the company ? 

A. Sold to the company. I sold him hay at the same time, and 
he paid me. 

Q. Do you know of any other indebtedness of the company along 
the line of the road which was incurred back as early as 1882? 

A. What men told me. Is that competent testimony ? 

Q. You can state what you know and how you know it. 


Objected to by solicitor for complainant. 


A. A merchant at Kickapoo had a grocery there. He said on the 


assurance of the company that he would be paid for his groceries he 
sold them to it; he sold out his establishment all but about $200; I 
think he sold about $1,200 to the boarding-house man, and ruined 
his business. 

(). When was that? 


Objected to by solicitor for complainant as incompetent. 


1338 A. He told me about a vear and a half ago; it was when 
they were building the road south there. 
Q. At the time Crawford was in charge? 


Objected to by solicitor for complainant as incompetent. 


A. Yes, sir; I suppose he was in charge at that time. It was 
after Mr. Foster went out, anvhow. A Swede that lived in Oxford 
to Goodland, he told me he boarded the men to the amount of $400. 
He put the last dollar he had—the last thing that he had—into his 
boarding-house, and the hands eat it up and left him without any- 
thing to keep bis family, only his daily labor. He hasn’t got his 

vay vet, and has put his claim in at Kentland last winter, I believe. 

think it was for $400. And there was another Swede did work 
and board over there at the intersection of the Big Four. His claim 
was about $400, and he was working by the day; he wanted to go 
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to farming ; he could not get his money. All the money he had he 
put into provisions, and the men boarded and eat it up,and he was 
out. 

Q. The men on the line of the road? 


Objected to by solicitor for complainant. 


A. The men on the line of the road, yes, sir; one lived at Oxford 
and one at Windom. I want to make acorrection to my testimony. 
I said there was not a man in our township knew that | 
1339 had any connection with this suit until Friday morning. I 
should have excepted my two sons that live with me. 
Mr. Pierce: Those are members of your family and live with you ? 
A. Yes, sir; members of my family; no one out of the family. 


The signature of the witness to above deposition is waived by 
agreement of counsel. 


GEORGE C. KIMBALL, being recalled on behalf of the complainant, 
was examined in chief by Mr. Prerce, and testified as follows: 


Q. Mr. Kimball, I want to ask you a few questions that I might 
properly have asked you when you were on the stand before, but 
you were in a hurry to get away, so I call you back now as our wit- 
ness. You have already stated you are the receiver of the Chicago 
and Great Southern Railway Company 

A. Yes, sir. 

Q. You are in possession of the property and uperating it at this 
time? | 

A. Yes, sir. 

Q I will ask you in the first place what value the road would 
have from Attica to Fair Oaks without any connection south of 
there? 

A. I don’t think it would earn its operating expenses. 

Q. From Attica to Fair Oaks ? 

A. No, sir. 

Q. I will ask you if you if you have given the matter any 
1340 thought as to the value of that property at the time you went 
down there and took possession of it as receiver. 

A. Before being called in here last week I made some hasty 
figures, approximated on some of them, not knowing the distances 
exactly ; I have these figures. 

Q. I will ask you to state to the commissioner generally what 
your opinion was of the cost of the cénstruction of that road from 
Fair Oaks to Yeddo. 


Solicitor for defendants objected to the — on the ground 
that the cost of the road is not the question, but how much the road 
was reasonably worth in the matter of labor and materials. 


A. I have prepared an itemized statement, taking into considera- 
tion the value of railroad ties and labor two yearsago. You might 
say the price three years, without figuring anything for right of 
way, fences, or legal services, I make it $876,317; that is a very low 
estimate of what that amount of property could be placed there for. 
77—1280 
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Q. At the time during which the road was built? ei 

A. Yes, sir. 

Q. I will ask you the question as to what in your judgment that 
road was actually worth in the condition you found it when you 
went down there to take possession as receiver of the road ? 

A. Worth to take as property and operate it? 

Q. As it then lay, without any extensions at either end, but the 

road as you found it? 
1341 A. I would not agree to take it and operate it for the prop- 
erty. 

Q. In » words, you don’t think it was capable of paying 
operating expenses? 

A. No, sir; I don’t think it lay in the boots of any man to do it 


with the competition east and west and the surroundings. I don't . 


think it could be done. 

Q. What is the length of the road ? 

A. The distance shows by time-card and from my general knowl- 
edge it is 55 miles and a fraction from Fair Oaks to Attica and 
twenty-one and a fraction from Attica to Yeddo. But I have had it 
chained over; I haven’t got the report from my engineer yet. I 
probably can wire and get it to-day if it is required. 


1342 Cross-examination by Col. Cooper: 


(. You have made your estimate as to the cost of the road from 
Fair Oaks to Yeddo upon what hypothesis as to the time when it 
was built? 

A. From my recollection, what [ was paying for material about 
that time”? 

(). About what time; the time it was built ? 

A. Yes. 

q). What years? 

A. In fact, prices have not varied much in the past three years 
until within six weeks or two months—very little; there has been 
very little fluctuation. 

(). From that back to 1881 ? 

A. No; back to 1881 they were higher than they have been for 
two years? 

Q. How were they in the spring of 1882 and summer ? 

A. In 1881 and 1882 my recollection is there was very little dif- 
ference. 

Q. 1883, 1884, and 1885? 

A. It begun to drop down. 

Q. You understood from some one as to what time the road was 
built, what years, did you not? 

A. Yes, sir. 

Q. Whom did you understand was engaged in building the road 
or had built the road ? 

A. That Mr. Foster built a portion of it, and that Mr. Crawford 
afterwards built a portion of it. 

(. Now, at the time you first went over it—that was last winter, 
wasn't it? 
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A. Yes; I think in January, the early part of January; that is 
my recollection. 

Q. Had there been any considerable amount of work done by the 

receiver from the time he was appointed up to that time? 
1343 A. Maybe there had been some bridge-work done which 

could not be left, and some timber was on the ground for 
some other bridges that had not been rebuilt. 

Q. I mean from the time the receiver was appointed up to the 
time you went over it there had been some done? 

A. Yes, sir; and there was some timber on the ground for several 
bridges then. 

Q. Your understanding of it was that at the time the receiver 
was appointed Mr. Crawford was still in possession as contractor, 
was he not? 

A. I didn’t know anything as to that. 

Q. It had not yet been accepted by the company; you understood 
that, didn’t vou? 

A. How is that? 

Q. That the road at the time the receiver was appointed had not 
yet heen accepted by the company. 

A. No; I never knew as to that; I don’t know that I ever heard 
anv one express anything about it. 

Q. How much did you allow per mile for the grading in your 
sare of $800,000 and odd dollars? 

\. Taking the average right through, and compiling them, it was 
$3,000 a mile. 

Q. What kind of a country is it that the road runs through? 

A. From Fair Oaks we will say to Goodland the majority of the 
work is pretty light. 

Q. A prairie country, isn’t it” 

A. A good dea! of it; I put that from ten to fifteen hundred dol- 
lars amile; then I carried in my mind where the different cuts 

were, and then when we get down nearer Attica the material 
1344 is very hard material, and in some cases it had to be blasted ; 

| have tested that this summer in opening up gravel-pits 
there, and I thought what would be fair as an average through 
would be $3,000 a mile. 

Q. Take it from Goodland to Attica? 

A. From Goodland to Attica is where the heaviest work is and 
the hardest. 

Q. That would make the road about how much on the average 
per mile? 

A. I think about thirteen hundred dollars a mile as I figured. 

@. About thirteen hundred a mile? 

A. That is my impression. 

Q. What was the average of the work—the cost of the work from 
Attica to Yeddo” 

A. Well, I figured that $210,000 for the 21 miles; it was heavier 
work—more earth-work, heavy cuts—and I figured that 21 miles at 


$210,000. 
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Q. That would be only about ten thousand dollars a mile-would 
it not? 

A. Yes, sir. 

Q. You say it is heavier work than the other work. 

A. Yes; but itis a shorter hau! and easier material to work than 


that near Attica. 


Q. Would it cost any more to do that work—I mean to build the 


road per mile from Attica to Yeddo than from Attica on to Fair 
Oaks? 

A. It was not as good, and it had been in operation, and I allowed 
a fair percentage for the wear and tear on the rails, and the ties were 
very bad. | 

Q. The ties were in bad shape on that road? 

A. Yes, sir; they were worse on that 21 miles between At- 
1345 tica and Yeddo-than they were north of it. 
Q. How much did you allow for the ties? 

A. I allowed 35 cents apiece for the average of them right 
through. 

Q. Take it from Attica to Fair Oaks; what kind of ties are they? 

A. Well, I should say one-third hard wood and two-thirds soft 
wood—that is, hemlock and cedar for soft wood. 

Q. One-third oak ? 

A. One-third oak. 

Q. flow much were the oak ties worth, say, from 1882 down to 
1884 | 

A. Well, I placed them at 35 cents apiece. We are buying ties 
to-day for 33 to 35 cents apiece. 

Q. Soft-wood ties? 

A. No, hard wood, on the line. Why soft-wood ties are about as 
high as oak, Colonel, is; hard-wood ties are got down on the line of 
the road and hauled by the farmer or the woodsman to the track, 
and the soft-wood ties have to be brought here to Chicago, marked 
and freighted over to the road, so that it makes the soft-wood ties 
within a cent apiece ora fraction of a cent difference between the 
soft-wood ties delivered there and the hard-wood ties. 

Q. The earth work, you say, was about $3,000 a mile? 

A. I thought a fair average would be $3,000 a mile; that would 
be large for the work. 

2. The ties would be how much per mile—how many to the 
mile ‘ 

A. 2,640 is what I place it at. 

Q. How much for the ties? 

A. 3 call the ties 35 cents each—851,740; there is 147,840 ties. 

Q. How much per mile; that would be $924 for ties per 
1346 mile, wouldn’t it. 
A. Yes. 

Q. How much was your bridging? 

A. The iron bridge over the Wabash, with the masonry, I put at 
$74,000. 

Q. Where is that; is that on the line between Attica and Yeddo? 

A. Yes; just north of that station. | 
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Q. Between Attica and Fair Oaks, then? 

A. Yes, sir. 

Q. Do you know whether that bridge was built by the Block Coal 
Railroad Company or not? 

A. I understood from Smith, the contractor of that bridge—he 
was building a bridge for mein Michigan at that time, and I un- 
derstood he was building the bridge for Mr. Crawford. There are 
approaches to the same bridge that I estimated at $15,000; there is 
a long approach at the north end and a short one at the other end, 
and I approximated it at $15,000. 

Q. How long are they? 

A. I haven’t the length, but I should say in the neighborhood of 
200 feet, and on the north end 1,500 to 2,000. 

Q. Did you in this iron bridge over the Wabash estimate how 
much superstructure there was of the bridge; how much that cost? 

A. I think I figured the masonry about $30,000 and the iron 
bridges—I have not the exact figures on it, but [ approximated it, 
from the bridge that I had built in Michigan I estimated it, but I 
don’t remember just what the distinction was. I put them jogether, 

the masonry and iron-work; it footed 74,000 and some odd 
1347 dollars, in round numbers I put it at 74,000 dollars; then 
those approaches at each end.I put at $15,000. 

Q. What I am asking about is the superstructure of the bridge— 
that is to say, the iron part of the bridge; how much did you figure 
that at? 

A. Well, I don’t remember without referring to my figures. 

Q. Refer to your figures. 

A. They are over at the office or in the waste basket; I haven't 
taken them out, I think. I didn’t suppose it would be necessary as 
to that. 

Q. I want to know exactly how vou made up this statement; that 
is what I would like to know now. 

A. It is approximated ; not from actual measurement, you un- 
derstand. 

Q. The whole thing is approximated, isn’t it? 

A. No, sir. , 

Q. What part of it is not approximated ; do you mean to say you 
measure the earthwork ” 

A. Well, the earthwork I approximated, because [I didn’t go over 
to measure up every cut or everything of that kind. 

Q. You didn't measure any part of it, did vou? 

A. No, sir; but I should say it was a low estimate for the work. 

Q. As a guess? 

A. Well, from past experience in looking over work. 

Q. As a guess from past experience ” 

A. Yes; that is what my judgment woula be on the work if I 
was going to look it over and approximate it, without actual meas- 
urement. 

Q. How would it be about the ties; you guessed that the ties 

were according to the contract, didn't you; 2,640 ties to the 
1348 mile? 
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A. I judged that from my renewing of the ties; I am_ put- 
ting in 300 to the mile; I am putting them in thicker than they were 
before. 

Q. How many ties are you renewing; how large a portion of 
them ? 

A. O, I should think at least one-third. 

Q. For what reason are you renewing them ? 

A. Because they were decayed. 

Q. Over the whole line of the road? 

A. They are scattered all along through the whole line; yes; they 
are worse south of Attica than north of Attica. 

A. From Attica to Fair Oaks do they need replacing ? 

A. Some; yes; some of the soft-wood ties need replacing. 

Q. In about the same proportion as below ? 

A. No; I think there is more below; and then there were more 
oak ties south of Attica than there were north of Attica. 

Q. About what pftoportion of ties are you replacing between At- 
tica and Fair Oaks? 

A. Well, I should say very near a third. 

Q. And you say you are doing that on account of the ties having 
decayed ? 

A. Yes, sir. 

Q. Over the whole distance? 

A. Yes, sir. 

Q. Between those two points ? 

A. Yes, sir. 

Q. What other bridges did you figure on and include in your es- 
timate ? 

A. There is an iron bridge Just north of the Wabash bridge, over 
a creek there. I don’t know the name of it; that, with the ap- 

proaches, I put at $12,000. 
1349 Q. Any other bridges ? 
A. Then there is the Barnhart trestle just north of that. 

Q. How much did vou put that in at? 

A. $2,500. 

Q. How long is it? 

A. 480 feet. 

Q. What other bridges ” 
A. Malady trestle work. That is 1,065 feet. 

Q. What did vou put that in at? 

A. $5,000. 

Q. Is that all the bridges ? 

A. No: there is the Davidson trestle. 

(. How long is that? 

A. 446 feet ; that 1s $800. 

Q. Any others? 

A. Schroeder’s trestle, 267 feet, $1,000; Pine Village bridge ap- 
proach, approximated, 1,100 feet ; that is a good deal better bridge; 
$4,000; the bridge over the Iroquois river, $4,000. Culverts and 
cattle-guards on the line I put down at $1.500. I think it is too 
low, though, upon reflection, for they were what I would call cul- 
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verts. Quite a number more when I came to put my men on to 
them, but I put them in at $1,500. The depots and platforms | put 
at $4,200. 

Q. How many are there of them ? 

A. I think there is seven. 

@. What else? 

A. Then I have approximated the sidings at 6,000 feet; gradings 
and frogs and switches, and everything complete, at 89,000. Then 
the water stations I put in at $3,000. That makes it between Fair 
Oaks and Attica. 

4 How much did you put down for the tnetal on the road ? 

. [put that down at $50 a ton, taking the average. There is 

some of it 52 pounds, some 56, and some 60, and some 65, 
1350 and I put all the rails at $50 a ton, delivered there, without 

charging any freight on them. 

Q. How much is iron and how much is steel between Attica and 
Fair Oaks? 

A. Well, that I am not positive about, but I was putting it on the 
supposition that it was iron. There is a portion of it that is steel. 

Q. How much of it? 

A. I could not say as to that, sir. 

Q. You can’t say about how mucb of that road is steel ? 

A. No; I could not. 

Q. You could not approximate it as well as you could the num- 
ber of ties per mile? 

A. No; | could not. 

Q. Haven't you been putting down steel in place of the rails that 
were there between those two points ? 

A. Just out of Oxford it is laid with steel ; that is all. 

@. You have not put in steel on the north end ? 

A. I say just north of Oxford, at its north end. 

Q. None except that ? 

A. None except that. 

(2. Have you put any new iron down”? 

A. No iron rails; I have put down steel south of there. I have 
laid something over six miles, I guess, south of Attica. 

Q. In the years 1881, °2, and "3 how did iron rails run per ton ” 

A. Somewhere from fifty to sixty dollars; sav an average perhaps 
of &55. 

(). For iron rails? 

A. Yes, sir. 

Q. How much was steel during that time ? 

A. Eight or ten dollars more. 
1351 Q. From your observation of the road you would sav that 
between those two points, namely, from Attica to Fair Oaks, a 

great portion of it was iron, did you not? 

A. No; I should say the larger proportion of it was steel. 

Q. More than half steel? 

A. Perhaps about even from what knowledge I have had of it in 
walking over the different parts of it. 
Q. About what weight per | yard? 
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A. There is some steel there that will weigh 65 pounds a yard; 
some 60, some 56. a 

(). How about the iron? 

A. I should say, from the looks of the pattern, that the majority 
of the iron was 56 pounds; there is a little of it that was 52 or 54. 

(). In making your average as to the amount, what did you put 
the agerage weight of the metal on the road? 

A. The average weight? 

(). Yes. 

A. 56 pounds. 

(2. 56 pounds to the yard? 

A. Yes, sir. 

(). At 56 pounds to the yard, how many tons to the mile? 

A. 88 tons. 3 
. Q. That would make from Attica to Fair Oaks the metal in the 
track, on your basis, amount to 4,840 tons? 

A. 4900 and something, if I remember it. 

Q. Figuring 55 miles? : 

A. It is 55 and a fraction; the fraction is towards 56; I figured it 
at 56. 

(). That would make 4,928 tons? 

A. Yes, sir. 

QQ. At how much a ton did you put it” 

A. At $50 a ton. | 

(). Don’t you know, Mr. Kimball, that in the year 1883 
1352 that iron was very much lower than $50 a ton—was down [to] 
less than 340 a ton in 1883? 

A. I don’t think it was as far back as that, if my recollection 
serves me. 

(2. Tam asking about 1883. Iron was at a high point, and steel, 
also, were they not, along in 1880 and 1881? And then they began 
to decline somewhat and went down until within a few months. 
Isn't that so; isn’t that the curse of the market? 

A. I don't take it as far back as that. I am speaking from recol- 
lection when we were talking with O..W. Potter and other people 
here about rails, and I was paying $65 for steel. 

Q. In what vear? 

A. I think it was in ISS2. 

Q. What other elements went to make up your total contract price, 
in addition to those vou have stated? 

A. I figured the old roa’ from Attica to Yeddo. 

Q. Ina lump? 

A. No; I took the items and then placed them in a lump here 
at $270,000. 

Q). Outside of those vou have given, what else—anything? 

A. There is track-laying, vou know; you didn’t ask about that. 

(). How about track-laying? 

A. Track-laying’and surfacing I put at $400 a mile. 

Q. Was the road surfaced when you went over it in January, 
1885? 

A. Surfaced from the side. After laying the track they surface 
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it and throw in the material from the side. In some places there 
: had been material hauled in on fills; but I put it as a low estimate, 
$400, to do that work. 
! Q. What is the usual cost of track-laying? 

A. Just simply track-laying ? 
1353 Q. Yes. 


‘ 
ee wy 
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‘ A. Somewhere from $300 to $350 a mile. 
; Q. What is the cost of surfacing or back-filling ? 
“i A. From $30 to $100 a mile. 


Q. It was not very well surfaced, was it ? 
A. No; not first rate. 

i Q. Had the track been pretty well laid? 

A. Very well, as far as laying, and the spacing of the ties was 
very good. 

Q. How did you figure the cost of these bridges ; did you get the 
contracts? 

A. No, sir; I haven’t seen them at all; [took the material that 
was in them—the quality and the quantitvy—approximating the 
quantity from the length, and then I have had some figures meas- 
ured up to show the difference between filling an approach to these 
same trestles, you understand, with earth or renewing them with 
timber, so that I had a pretty accurate way of getting at that. 

Q. In figuring the iron bridge over the Wabash how did vou fig- 
ure the foundations; did you know the depth of the river and so 
forth ? 

A. Well, I approximated it with the work I am doing to-day. 


£ 

; Q. Aren’t you doing your work a good deal more substantially 
’ than this was done? 

j A. Yes; we are doing it more substantially, but I think they paid 
; a price for having substantial work. | 

. 


Q. You think they paid a substantial price for work that is not 

very substantial ; is that what you mean ? 

: A. Some of it was not first rate. 

| Q. And you figured on the basis that they had paid a round price 

for doing the work in the way in which it was done ”? 

} 1354 A. No; I shade that a little from what I am doing now; I 
am taking the work that we are doing at this under crossing 

of the Wabash, you know, and estimate from that. 

Q. How much did you allow in your estimate for the graduation, 
the earth-work, per cubic foot or per cubic vard, for the carth that was 
put in the bank or taken out of the cuts? 

A. Now, vou take the works out of Oxford, and if it was done at 
25 cents a vard, thev done it at a low figure: north of Oxford the 
work was very much lighter. | 

Q. How much did you allow a cubic yard for that work ” 

A. The majority of that work? 

Q.. On an average? 

A. I have not, you know, the actual figures as to the quantities, 
but if they got the average of that work done for 20 cents a cubic 
vard through, I should say it would be a fair average ; some of it, 
probably cost them more than fifty cents. 
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Q. How many cubic vards per mile did you average; what was 
the total amount of earth work in the whole work ? me 

A. I didn’t get at it in that way, because I havn’t the actual meas- 
urements. 

Q. Didn’t you have the profile of the engineers ? 

A. No, sir. 

Q. Haven’t you got that? 


A. I could not find it; I have been having one made this year. 


My understanding is that the engineer’s profile was burned up at 
Attica; I had a man chaining it and making a new profile of the 
road this year. 

Q. Didn’t you have the engineer’s field-books, and so forth ? 
1355 A. No, sir. 3 

Q. Have you made any inquiry for them ? 

A. Yes, sir. 

Q. Whom have you inquired of ? 

A. I inquired of Mr. Peters. I think Mr. Ranks found a profile 
on one part of the road, down at the old depot or freight-house, I 
forget which, or it may have come from the general office here; I 
cannot say. Anyhow, I remember his coming to me one day say- 
ing: I have found a piece of old profile,” he said. I said, “Is it 
enough to save us any work?” He said, “I think they may just as 
well go through with the whole of it while they are about it.” 

Q. Have you never inquired for the engineer's field-books ? 

A. I asked Mr. Peters about them once, once or twice. 

Q. What did he sav? 

A. I think he thought they were burned up at Attica, and some 
instruments I supposed the company owned I found were not there— 
a transit. 

Q. How can you get at the exact amount of earth-work there is 
there without the engineer’s field-notes? 

A. We can get at it by the profile they make—that we are making 
this year. | 

Q. The number of cubic feet? 

A. Pretty near. 

Q. Is that all, Mr. Kimball, that went in to make up vour esti- 
mate? 

A. I will give it to you by item if you wish. 

Mr. GARDNER: How much did you figure it up? 

A. I figured up, without any right of way or legal expenses, 
$878,817. ame is what I actually consider a ‘low estimate for the 

work. 
1356 Col. Cooper: Do you know as receiver of this company 
how much of that work has not been paid for? 

A. No, sir; I do not. 

Q. Have you never looked into the matter of the indebtedness of 
the company for work and material ? | 

A. Nothing; only what I heard stated there at Indianapolis. 

Q. You never have made any examination at all of the claims 
for work and material in the matter of the construction of this road ? 
A. I did not know it was part and parcel of my duty ? 
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Q. Were any of these bridges that you have given me, some 
eleven bridges, on the line of the road between Attica and Yeddo? 

A. No, sir. 

Q. Have you got your itemized statement there with you ? 

A. No; not my items. I have just taken out each item by itself 
to show what I have got on each one to make the total footing. 

Q. In giving your testimony on cross-examination as well as on 
direct, you have been referring to a memorandum which you had in 
your hand, have you not, Mr. Kimball ” 

A. Yes, sir. 

Q. Will you please give that. memorandum, the contents of it, to 
the reporter as part of your evidence? 

A. (Witness read memorandum as follows :) 


“ Estimates of Cost of Fifty-six Miles of Road from Fair Oaks to Attica. 


Grading, $3,000 per mile, 56 miles_..---..-.-....---- $168,000 
5,000 tons of rails, average 56 Ibs per yard, $50 per 

eR CNET ee ste ore cane eae anny Peer —— 250,000 
1357 147,840 ties, 2,640 to the mile, 35 cents each_---_- 21,740 

448, 000 Ibs. of spikes at 3 cents... .......----- 13,440 
709,632 Ibs. of splices at 2} cents.._-. .-..---.-..--.-.-- 18,737 
Track- laying and surfacing, $400 per mile ._----.----- 22,400 
Iron bridge over Wabash and masonry (approximate) - - 74.000 
Approaches to the above ..-------------------------- 15,000 
Iron bridge over creek north of Wabash river and ap- 

SIN oe siieestis hae cain nemtille ioeeibc tn ev itch peek ln che me cio aoe 12,000 
Barnhart’s trestle, 480 feet TI i tinct iestiretnebdh acon 2,500 
Melady’s trestle, 1,065 feet -...--..---- Ree al or i espe 5,000 
Davidson trestle, 446 SERRE Naeem citi OF ee eRe Sag ae eA 1,800 
Schroeder’s trestle, 267 feet.....-.....---2.-2-- 2 - 1,000 
Pine Village bridge and sehalae 100 fact (approxi- 

WIM6OG ).. <6. 0. wn eme a Abie dic ceed ocala Gia esha ili wasn 9,000 
Bridge over [roquois r Paik inne in patter nmin 4,000 
Culverts and cattle-guards _.....-...-.---.---.-.---- 1500 
— NG IE itis ectie soit dries aewncn oe * 4,200 

a sidings, 6,000 feet. ...0.-..-------- winliniaith 9,000 

WEE a ois tic itcdeninitniec chia: imsintieasniiiviiias still ch lili ts sic 3,000 
21 miles, Attica to Yeddo....-......---- 2. Lee 210,000 

FO hcicea stinnn koa lad llablnahcsine nsec $876,317 


Q. I want to ask you how wide the Wabash river is where it is 
bridged on this road ? 

A. I cannot tell vou exactly ; I think there are six spans of that 
bridge, and I don’t remember the exact length of those spans. 

Mr. Crawrorp: They are 150 feet cach; it is about 900 
1358 feet. 
Col. Cooper: Do you say the bridge is six spans ? 

A. Yes; of 150 feet each, he says. 
Q. W ho says ? 
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A. Mr. Crawford says, or Mr. Peters. 

Q. What I want to ask you is, whether you know? 

A. I say I have not measured the spans; but I should judge, from 
the looks of them that that was not far out of the way. Icould not 
say whether they were 130 or 150; somewhere thereabouts. 

Q. You don’t mean to say that the Wabash river is 900 feet wide 
at a medium stage of water where this road crosses it, do vou. 

A. It is very widethere. The Wabash Railway Company’s bridge 
is still longer than this; I should say six or seven hundred feet 
longer than ours, and they are only a quarter of a mile north of us 


or east of us. 
The signature of the witness to above deposition was waived bv 
agreement of counsel. 


Frep. H. PETERS, a witness called on behalf of the complainant, 
being first duly sworn, was examined in chief by Mr. Prerce, and 
testified as follows: 

(. What 1s your name? 

A. Fred. H. Peters. 

(. Where do you live? 

A. Well, I call where my folks live home; that is Manito, IIli- 

nols. 
1359 (. What is your profession ? 
A. Civil engineer. 

Q. I will ask you if you were connected as a civil engineer with 
the Chicago and Great Southern railroad at any time? And, if so, 
state when your services began. 

A. I began to work for the Chicago and Great Southern as chief 
engineer on the 31st day of March, 1883. 

(Q. How long did vou continue in that service? 

A. Until the first of June, 1884. 

Q. You had charge of part of the construction of that road, did 
you? . 

A. Yes, sir. 

Q. What part? 

A. The part from Oxford to Attica, and there was some track laid 
after the time I took charge of it from Goodland north. 

Q. You had charge of that as chief engineer, did you ? 

A. Yes, sir. 

Q. Were you acquainted with Volney Q. Irwin? 

A. I knew Mr. Irwin; yes, sir. 

(Q. James McCalmont ? 

A. Yes, sir. 

Q. A. J. MeDonald ? 

A. Yes, sir. 

Q. And the contractors and sub-contractors generally along that 
road, were vou ? : 

A. Yes, sir. 

Q. I will ask vou to state what the general information was there 
after vou went there to work, as to where the inoney caine from that 
was paying for the construction of the road. 


oom, 
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Objected to by solicitor for defendants. 


A. When I went down there I had no definite information 
1360 astothat. Mr. Crawford assured me that he had made ar- 
rangements, and the money would be forthcoming. 

Q. Did he tell you where he had made arrangements ? 

A. I don’t think he ever told me that; he may or inay not; I 
don’t recollect ; he did not at the time I went down there, but along 
about some time in May it came to my notice that he was getting 
money of Drexel, Morgun «& Co. 

Q. Now, tell the commissioner just what vou know about money 
‘coming there from Drexel, Morgan «& Co. for the payment of the 
construction of the road ? 

A. Well, my information was not very direct. I was instructed 
by Mr. Crawford to make out the vouchers in duplicate, one of which 
was to go to Drexel, Morgan & Co. 

Q. State whether they did go to Drexel, Morgan & Co. 

A. I could not say as to that; the copies were both sent to Mr. 
Crawford by me. 

Q. Do you know how the payments were made usually to the con- 
tractors ? 

A. I know of some of them being made by Mr. Crawford’s check, 
signed by Mr. Dunham, 

Q. Countersigned, you mean ? 

A. Countersigned by Mr. Dunham for Drexel, Morgan & Co. ; that 
is my information with regard to the checks. 

Q. That was Mr. A. S. Dunham, of Chicago, was it? 


Objected to by solicitor for defendants. 


A. I think so, but I would not be positive. 
Q. As agent for Drexel, Morgan & Co.? 


1361 Objected to by solicitor for defendants. 

A. That is as I understood it. 

Q. I will ask you if you do not remember Mr. Dunbam being 
down there on the road? 

Objected to by solicitor for defendants. 

A. I met Mr. Dunham, yes, at Attica. 

Q. Did he tell you who he represented ? 

Objected to by counsel for defendants. 

A. Yes, sir; he said he was representing Drexel, Morgan & Co. of 
New York, and that they were putting some money into the road. 

Q. And he was there to represent them in payirg this money 
out? 

Objected to by solicitor for defendants. 


A. He was there to look after their interests. I don’t know that 
he was there especially while the payment was being made. 

Q. How did you make out these vouchers; you say you made 
them out in duplicate ? 
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Objected to by solicitor of defendants unless the vouchers them- 
selves are produced. They are the best evidence. “ 


A. I made two voucher out, one of wnich was marked “ dupli- 
cate ;” they were both alike otherwise. 
Q. You approved those vouchers for payment did you ? 
A. Yes, sir. 
Q. As chief engineer of the road ? 
A. Yes, sir. 
Q. I will ask you to state whether those vouchers were al ways cor- 
rectly made out ? 
1362 A. They were; yes, sir; as far as I made them. 
Q. That is, of course, what I am referring to; as far as you 
approved those vouchers and made them out and certified to them 


6 


they were correct, were they ? 
Objected to by solicitor for defendants. 


A. Yes, sir. 

(. I will ask you if they did not represent the exact price in every 
instance that was agreed upon between the company and the con- 
tractors. 


Objected to by solicitor for defendants. 


A. Yes, as far as I had information. 

Q. What do you know about its being generally understood along 
the line of the road, particularly among the contractors, by Irwin, 
McCalmont, McDonald, and others who. were doing the work on the 
road, that this money was coming from Drexel, Morgan «& Co. ? 
Objected to by solicitor for defendants as leading and incompe- 

tent. 


A. It was the common talk on the line. I could not say how 
much information the contractors had directly about it. 


Q. But it was common talk along the line ? 
Objected to by solicitor for defendants. 

A. Yes, sir. 

@. That what? 

Objected to by solicitor for defendants. 


A. That Mr. Crawford was getting money of Drexel, Morgan & 
Co. 
1363 Q. On what? 
Objected to by solicitor for defendants. 


A. Presumably on bonds. 
Q. On the bonds of the railroad company ? 


Objected to by solicitor for defendants. 


A. Presumably so. 
Q. Hypothecated to Drexel, Morgan & Co.? 
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Objected to by solicitor for defendants. 


A. It never was brought to my knowledge directly that that was 
the case; but that was the common impression. 

Q. That was the common impression along the line of the road 
among tlhe contractors and others interested in the railroad ? 


Objected to by solicitor for defendants. 


A. Yes, sir; I think it was. 

Q. It was the general impression that money was being furnished 
by Drexel, Morgan & Co. on bonds being hypothecated to them to 
secure a loan? 


Objected to by solicitor for defendants. 


A. I think so; yes, sir. 

Q. That was the general understanding among the contractors 
and others along the line of the road interested in the construction 
of the road, was it? 


Objected to by solicitor for defendants. 


A. I think so. 

Q. Where were these payinents made usually ? 

A. Well, the class of paynrents with which I was familiar 
1364 were made at Attica as a rule—through the bank at Attica. 

Q. They were made on these checks, were they—the class 
of payments you refer to? 

A. Yes, sir; for several months—say for May, June, and July, 

Q. Of 1883? | 

A. Of 1883: yes, sir. 

Q. You say that for three months—May, June, and Jaly, you 
think—money was paid by checks on the bank ; how war it paid 
afterwards—that is, that part you had control of or charge of ? 

A. On one or two occasions Mr. Crawford brought the money 
down In currency. 

Q. Who did he bring it from; do you know? 

A. I don’t know. 

Q. He came to you himself and gave you currency to make pay- 
ments ? 

A. He made payments himself as a rule, although occasionally I 
handled money for him. 

Q. Do you remember any occasion of his giving money to you” 

A. Yes, sir. 

Q. In what amounts ? 

A. There was one evening that he gave me currency to the 
amount of somewhere from twenty-five hundred to thirty-five 
hundred dollars. : 

Q. To make what sort of payments ? 

A. To make payments on contracts to contractors who were not 
present when he was there. 
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Cross-examination by Col. CooPEer: 

Q. Were you chief engineer of the Chicago and Great 

1365 Southern Railway Company during this period you were 
employed there? 

A. Yes,sir; I was. 

Q. Whom were vou employed by—what individual ? 

A. Iwas emploved by Henry Crawford, and a notice of my em- 
ployment—a certificate, you might call it—was signed by Henry 
Crawford as manager—general manager of the Chicago and Great 
Southern. 

(). Did you know while vou were on the line of the road who was 
the contractor, or whether the company was building the road itself ? 
Did you understand about that ? 

A. No, sir: there were a good many different impressions as to 
that. | never had a clear understanding of that. 

(). But you were emploved by Henry Crawford as general man- 
ager of the Chicago and Great Southern Railway Company, as chief 
engineer of that company 7? 

A. Yes, the certificate that he gave ine was made out on the letter- 
heads of-the Chicago and Great Southern, and signed “ Henry Craw- 
ford, general manager.” 

(). Did vou ever see a construction contract between Henry Craw- 
ford and the Chicago and Great Southern Railway Company winie 
you were on the road ? 

A. No, sir: [did not. 

() Did vou know that he had a contract ? 

A. No, sir: | didn’t know it asa fact. [ could not weil know it 
without seemg the contract. 

(). He never toid vou” 

A. No, sir: PE think not. 

Q. From whom did vou take orders? Who was in general con- 

trol of the railway company ”? 
1366 A. My orders came trom Mr. Crawtord; Henry Crawtord, 
asa rule. 

(). When vou were pacd, did you get your pay, as vou understood 
it, from Henry Crawtord or from the railway company % [ meati to 
-av did the railroad company pay vou,or, if Crawtord paid vou, did 
you understand it to be nionev from the railroad company ” 

A. [T considered that | was chiet engineer of the Chicago and Great 
Southern railway, and as such would expect that my pay came froin 
the Chicago and Great Southern Railway Company : that is as far as 
lever analvzed it. 

(). Just stitle the condition ot the road as to completion between 
Fair Oaks and Attica when vou went on there; how much of the 
road had been butit. 

A. The road trom Attica to Yeddo, a distance of about twenty 
miles, Was built and in operation. : 

Q. That vou understood to have been built before Mr. Crawford 
became counected with the matter ? 

A. That was mv understanding. 
(). That was the Chicago and Block Coal railway ” 
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A. Yes, sir. | 
Q. From Attica, north, how much of the road had been built and 
what parts had i been built when you came there ? 
It was built from near Oxford to some point north of Cood- 
and. 
Q. About how many miles, as near as you can remember ? 
A. The track was laid over probably twenty-five miles of it when 
I went there. : 
Q. And the. bridging done and the surfacing and all that com- 
pleted ? 
A. Partially done, not completed ; no, sir. 
Q. How much wasdone and completed when you left there 
1367 about the first of June, 1584” 
A. The track was laid from Fair Oaks to Yeddo, a distance 
of seventy-six miles and a fraction. 
Q. Whom did you succeed as chief engineer? 
A. Mr. Baird—J. Q. Baird. 
Q. Did he turn over to you any engineering papers when you suc- 
ceeded him? 
A. No, sir; not personally, but I found them on the line—papers. 
Q. Did you make any estimate of the cost of the road between 
Attica and Fair Oaks? 
A. I don’t know that I did; no, sir. 
Q. Did you look over any engineering papers with reference to 
the cost of the road, as estimated—the estimate cost of the road ? 
A. No, sir; not of that whole distance. 
Q. Did you a part of the distance ” 
A. The estimates from {Oxford to Attica were made by me alto- 
gether. 
Q. Do vou remember about how much those estimates were and 
what they were—I mean generally ” 
A. I say these estimates—I simply refer to the earthwork, and to 
that part of the bridging which was done by contract. 
Q. Do vou remember about how how much that earthwork was a 
mile? 
A. My impression is it was 857,000 to one man for that distance, 
and about $10,000 to another. 
Q. From between what two points? 
A. Between Attica and Oxford. 
Q. What is the distance? 
A. Sixteen miles. 
Q. That is for the earthwork and the bridges ? 
1368 A. No, that is simply earthwork. 
Q. Is that or not the surfaced part of the earthwork on the 
whole line? 
A. It is; yes. 
Q. You had occasion frequently to go over the line of the road, 
had you not? 
A. I had. 
Q. Take it between Attica and Fair Oaks. 
A. I had; yes, sir. : 
79—1280 
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Q. What should you say was the average number of cubic vards 
per mile on the road ? a 

A. 17,000 yards. 

(. Do you know about the average cost of the work per mile— 
the earthwork—while you were there? 

A. Of that portion of sixteen miles I do: that is all the earthwork 
that was done while I was there. 

Q. What was that? 

A. About $4,600 per mile. 

(). That sixteen miles was the heaviest part and the most expen- 
<ive earthwork on the whole line, was it not? 

A: Yes, sir: that included the most expensive work; ves. 

Q. That extra expense on that part of the road was occasioned by 
What ? 

A. By the heavy work necessary for getting out of the Wabash 
bottom onto the level of the country. 

(). Involving the carrving of the earth how far? 

A. I don’t think the whole exceeded 1,000 feet in any case, but 
there were very heavy cuts and fills to be made. 

Q. From Oxford north the grade was much lighter, was s it not” 

A. Yes, sir. 3 

(Q). And also much cheaper, would it not be, on account of being 

able to make the grade trom the side of the bank ? 
1369 A. Yes, sir; [ think it was cheaper—it would be. 
(2. How much per cubie yard do you remember between 

(oxtord and Attica was paid, or was it done by the cubie vard ? 

A. It was done by the cubie vard, and my recollection is the 16 
cents per vard payable in embankment and excavation both. 

That is, where there was a vard of excavation vou paid 16 
cents a vard, and then in the fill. it was used in the road, it was 
paid 16 cents addition ”? 

A. Yes. 

(J. Both wavs as thev call it? 

A. Yes, sir 

(9) Was the road entirely completed so as to make it a well-built 
railroad at the time vou left on the first of June, 1SS4, from Fair 
Oaks to Yeddo? 

A. No, sir: it Was not; there was certain parts of it which was 
putin as temporary work. 

(). flow much of it, and where ” 

This temporary work was between Attica and a point five 
niles north of Attiea, and consisted of several trestles which were 
made of rough timber: the posts were cut, the ‘aps being sawed 
tuinber and the stringers sawed timber. 

Q. Had vou ever been, prior to vour employment on this road, an 
engineer in the construction of any other road”? 

Yes, sir. 

(). The term sub-contractor has been applied to Volnev Q. Irwin, 
MceCalmont, McDonald, and others; did you understand them to be 
sub-coutractors or siinply contractors with the company ? 
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A. Well, I think at the time the work was done I understood 

them to be contractors of the company. 
1370 Q. Directly ? 
A. Yes, sir. 

Q. And did you ever give Henry Crawford, ascontractor, a certiti- 
cate, to your knowledge or recollection ? 

A. No, sir; I never did. 

(. Did he ever ask vou for one? 

A. No, sir; not in that form; I certified to certain work and ma- 
terials having gone into the ruad, but my recollection 1s, not that it 
went In as an estimate to him as contractor. 

@. Did you make a certificate as to those other contractors from 
time to time—make certificates as to their work ? 

A. Yes, sir. 
1371 Q. To whom did you certify to the railroad company of 
which you were the chief engineer? I mean as to McCal- 
mont, Irwin, and MeDonald. 

A. I certified tiat those parties who had furnished work and 
material to the Chicago and Great Sonthern Railway Company were 
entitled to so much money under their contract. These estimates 
were sent to Mr. Crawford, and a copy, as a rule given to the con- 
tractor. 

Q. From all you did as chief engineer and from all you saw, taken 
in connection with your work on other roads as engineer, your idea 
of it was that the company was building its own road through these 
contractors, was it not, while vou were there? 

A. That was my impression on the start, although afterwards | 
saw things that led me to a different belief. 

(). Did vou ever understand it to be your duty to act as chief 
engineer between Crawford as contractor and the company the other 
party ? 

A. No, sir; T never did. 

(). Whatever Mr. Crawford directed vou did ? 

A. Yes; that was the rule. 

Q. Was there any exception to it” 

A. I don’t know that he ever asked me todo anvthing that I 
declined to do; there nay have been some things he asked me that 
[ never did, but I think of no instance especially. 

(QJ. Was it not the general impression on the line of the road 
while vou were there that the company was building its own road 
and that Mr. Crawford was in control of the company, and these 

gentlemen were working for the company. MeCalmont, 
1372 MeDonald, Irwin, and others? 
A. Yes, sir; that was the general impression, as far as I 
know. 

Q. Was not that part of the work that was done by the company, 
hiring its own men, its laborers; wasn’t there work of that kind 
done ? 

A. No, sir. 

Q. Ties were brought there, as vou understood, by the company ? 
A. Some of the papers of the company, some of the letter. heads 
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which I saw, iad Henry Crawford’s name as contractor at the head 
of them. But the documents which I made out, as far as-I recol- 
lect, were all made out as between the parties doing the work and 
the Chicago & Great Southern railroad. 

(. You knew much more about the affairs of the company, did 
you not, as between the company and Crawford, its contractor ; you 
were In a position to know, were vou not ? : 

A. I should think so; ves. 

(). Yousay that there had been a loan obtained or money obtained 
from Drexel, Morgan & Co., as vou supposed, presumably on bonds; 
did you know anything about that; did Mr. Crawford ever tell you? 

A. No, sir; I don’t know that Mr. Crawford ever told me in what 
shape the loan was made. 

Q. Did Mr. Dunham ever tell vou? 

A. No, sir; I think not. 

Q. You say that during May, June, and July, 1883, the monev 
was paid by checks drawn by Mr. Crawford on Drexel, Morgan & 
Co., as [ understand you ? 

A. I think thev were checks on a Chicago bank; countersigned ; 

that is my impression ; I would not be positive about it. 
1375 (). How was the money paid after July, 1883? 

A. On several occasions there was money brought down 
there in currency by Mr. Crawford; he came down tkere with 
money. 

(). Up to the time vou left the road there had been a largeamount 
unpaid, had there not, of work done? 

A. Yes, sir: there had. 

(). Had the work stopped practically—that is, as to the construc- 
tion—on account of the men being left without their pay ? 

A. Well, there was very little new work being done on that ac- 
count, [ presume. 

Q. Hadn’t a large number of men who had been working by the 
dav there when vou left gone without their pay for several months ? 

A. As far as I know, they had: ves, sir. 

Q. Do vou know to about what extent? 

A. No, sir: I could not state. 

(). Wasn't it true during the time you were there, from the 51st 
of March, 1883, to Jane 1, 1584, that there was a lack of means to 
pay the men promptly as the work was done, they were behind in 
their pay ” i 

A. The first lack of means which showed on the line was in pay- 
ment of the estimate for August, I think, which was partly paid 
some time in Septem ber. 

(). That was the 5lst of August, 1885 ? 

A. Yes, sir. 

(). Weil, now, on account of that lack of means, wasn’t it true 
that it was more difhicult—that is, that the cost of labor and of ma- 
terials was enhanced because the company had a bad record as a 
pavimaster ’ 

A. I don’t know that the cost of labor did increase ; my opinion 
is material did to a certain extent. : 
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1374 The signature of the witness to above deposition is waived 
‘by agreement of counsel. 


1375 Mr. Pierce: I give notice that I want to go to [ndianapo- 
lis to-morrow morning to take the evidence of various wit- 
nesses on the part of the complainant Porter. 

‘ol. Cooper: I want the record to show that I have called one 
witness from Omaha here and five witnesses from Indiana at the 
expense of the defendants in the case, for the accommodation of the 
counsel on the other side, as well as mv own and that of the com- 
missioner; that I have already suggested to [the] counsel on the 
other side that I am unwell and unable to go to Indianapolis to- 
night, except at the risk of my health or life, and that I have 
already suggested to counsel that, as I understand from them, they 
intend totake the evidence of Mr. Henry Crawford there, who is an im- 
portant witness in the case; that if they will let Mr. Crawtord’s evi- 
dence be taken there, at Indianapolis, written out, and then allow 
me to cross-examine him here I have no objection; that Messrs. 
Harris & Calkins—I will rely upon them to attend to the cross-ex- 
amination of any other witnesses who may be called at Indianapo- 
his, but that as to Mr. Crawford I deem it my duty to my client to 
attend to his cross-examination, as neither Mr. Harris nor Mr. 
Calkins know about the testimony that has already been taken and 
I do, having been present at the taking thereof. Task that this 
matter be pares to his honor Judge Gresham as to whether | 
shall be compelled to go to Indianapolis to-night in order to cross- 
examine Mr. Crawford to-morrow, Mr. Crawford residing here and 

now being in this room at present. —. 
1376 Mr. Crawrorp: I want my position understood. I would 

infinitely prefer to be examined here rather than go to In- 
dianapolis. It will be very inconvenient for me to go there. I 
simply want that my examination should be taken promptly and 
finished, so that I can attend to my own business, and if those 
counsel or either of them can come up from Indianapolis | would 
infinitely prefer it, and always did, and would, that the examina- 
tion should take place here, and it is simply that [ was putting mvy- 
self to personal inconvenience so as to have them present when the 
examination went on. 

The foregoing proceedings in relation to taking testimony at In- 
dianapolis having been read by the commissioner to Judge Gresham, 
the court said: : 

“Under those circumstances you ought to examine him here ; 
that is very plain.” 


Joseru K. Barry, a witness called on behalf of the complainant, 
being first duly sworn, was examined in chief by Mr. Prerce, and 
testified as follows: 


Q. What is your name ” 

A. Joseph K. Barry. 

Q. Where do vou live and what is vour profession ” 

A. I live at 860 Washington Boulevard, in this city; Tam now 
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with the Chicago & Eastern Illinois Railroad Company, in the Jegal 


department. | 
(. Where was vour office about two vears ago” 
1377 A. Where it is now—123 Dearborn street. 


(). Are those the rooms that were occupied by the Chicago 
& Great Southern Railway Company at that time? 3 

A. They were occupied by the Chicago & Indianapolis Air Line, 
and a portion of them by the Chicago & Great Southern. 

(). I will ask vou if you remember being in the office with Mr. 
Starin about that time? 

A. Yes, sir: Mr. Starin oceupied one room, Mr. Shumway and I 
another room, and Mr. Crawford west of us. 

(). Whereabouts was the room the Chicago & Great Southern 
directors usually had their meetings ” 

A. It was the south room on that floor. 

Q. To get to that room did they come through vour room ” 

A. Yes, sir. 

(). Was that the only wav to get to It? 

A. I can’t sav it was the only way, but they generally passed in 
and out. 

(). It was usually open, was it? 

A. It was a highway, a public thoroughfare. 

(.). Do von know Henrv Meiselbar ” 

A. Yes. sir. 

(). | will ask if vou remember about two years ago there being 
a meeting of the board of directors of the Chicago & Great South- 
ern Railwav Company in the room in which they usually had their 
meetings ? 

A. 1 so understood it; thev talked about it going in and going 
out, that thev had been in to such a meeting of directors. 

(). Who were talking about it? Whodid vou see going 
1578 in and coming out? | 

A. I think T saw Mr. Lyon: he was then in with us,and | 
could not sav all: T know Henry Meiselbar went in through the 
room [ occupied, and went out. 

(). [ will ask vou if vou remember his coming out from the meet- 
Ing ? 

A. Yes, sir. 

Q). [ wilt ask vou if vou remember his stating to vou that he bad 
just been in to a meeting of the board of directors of the Chicago & 
(rreat Southern, of which he was a director? 

A. He did not address anv remark to me; | sat at my table aud 
he came out, and who were there [ would not say, but he savs,“ We 
have got through with the meeting of the directors of the Chicago 
& Great Southern ratlroad.and | don’t propose to continue: [T pre- 
pose to have mv pay tor serving as a director in this road after 
this.” That was the way. 

(9. About when was that” 

A. | should think it was in May, but lam not sure about that: 
it was about that time—two years ago last May or June. I keep a 
diary, that I have kept for over thirty vears, of the day and date of 
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events of any importance which transpire all along, and whether I 
have got it down—I think I have, I may not have that, but I have 
the general course—lI could tell along about what time it was. 
Q. It was along about two years ago? 
A. Yes, sir. 
Q. Vo you remember who else was present besides vourself and 
Meiselbar ? 
A. I could not say ; I think Mr. Raymond was there, and Lacey— 
Fred. Lacey. I heard them talking before they went in that 
i379 they had a called meeting of the board of directors of the 
Great Southern. 
Q. Did you hear them saying what the object of the meeting 
was ? 
A. No; I did not. It was a meeting of the directors, and when 
he came out he made the remark as I have told vou. 


Cross-examination by Col. Cooper: 


Q. Mr. Henry Crawford had his law offices on the same floor, did 
he not? 

A. On the same floor; yes, sir. 

Q. Mr. Crawford had two railroad. companies there, did he not— 
two or three making headquarters thére that he was interested in? 

A. He had the Indianapolis Air Line, that Mr. Starin was running ; 
that was north of me in that room. And Mr. Crawford was run- 
ning, as I understood, the Great Southern south of me 

Q. Didn’t he have also the headquarters of the Chicago & Dver 
railroad there % 

A. Not that I know of; I don’t recollect the Dver. 

(). You are sure that this was in 1885? 

A. l am quite sure of it. I heard them repeatedly talking about 
the Great Southern, and I heard them talking about who were di- 

rectors; and more than once, | think, Henry Meiselbar said that 

“when we were directors of the Chicago & lowa he understood that 

Hinckley did not pay much, but” he was a director of the Great 

Southern and he was going to have his pay for services that he ren- 
dered. 

1380 Q. Did you ever see more than one inceting of the Chicago 
& Great Southern directors ? 

A. I didn’t see any meeting, but they went in and out. 

Q. Where was Lyon's office—D. J. Lyon; wasn’t toat in the same 
room where they had the headquarters of the Chicago & Creat 
Southern—the south room ? 

A. No; I think not. 

(). Wasn't Lvon’s office the south room on that floor ? 

A. Yes; he was in the south room; and then there was a north 
room, the room [T was in, and a middle room and a room bevond, 
and I think there was one beyond that, at the extreme south. 

Q. You were in the general office, where everybody caine in, were 


you not? 


A. Yes, sir. 
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Q. When a person would come into your room they could go 
north through a door into Mr. Starin’s office? 

A. Yes, sir. rs 

Q. Or go south through another room into Mr. Lyon's office? 

A. No; intoa small room and then into Mr. Crawford’s office, and 
then to Mr. Lyon’s office, as I understand. 

Q. How far south they went and through what rooms they went 
you don’t know—to hold this meeting ? 

A. No; I don’t know. 

Q. You don’t know whether they held the meeting in Mr. Craw- 
ford’s oftice or Lyon’s office, or whether they held it in the room 
further south ? 

A. They. could not go farther south much. 

(). Lyon’s room was farther south, wasn’t it? 

A. Yes. 

(y. That is what Iam asking. Whereabouts was it that they held 

this meeting of the board that day ? 
OS] A. Well, I can only tell what my impressions were. My 
impression was Mr. Crawford’s office. 

(). In Mr. Crawford’s oftice ? 

A, Yes, SIT. 

(J. Do vou know whether Mr. Crawford was in 1 there or not? 

A. I think he was; I think I saw him in and out when the meet- 
Ing was being called and after it was called; after it was over—after 
the directors cane out. 

(2. Who seemed to have the general control of the affairs of the 
Chicago & Great Southern while you was there; what one man? 


—— 


Objected to by solicitor for complaimant as not cross-examination. 


A. Well, I should think Mr. Crawford; I don’t know whether he 
was president or not; I think he had as much to say as any one 
In tt. 

(Q. Were not these other gentlemen—men that you understood to 
be his employes or men that were. acting there in his interest be- 
cause of their connection with Mr. Crawford ? 

A. Teould not say that, Colonel, because Meiselbar had no con- 
nection with Mr. Crawtord,as I understood it, otherwise than his 
relation to the road as a director. 

(2. Didn't he rent from Mr. Crawford or from the Chicago & In- 
dianapolts Air Line road? 

A. No. 

{). It lias been so testitied. 

A. Not that T know of; [am not aware of it; I don’t know any- 
thing about that; he and Moore had a httle room off across the 

hall, and who he rented from I could not say. 
1352 (). Was — one of the directors, as you understood—Eli- 
shia Moore, . Ir, 

A. Well, Lam not prepared to say; he never expressed himself 
on the subject as Meiselbar did; he was very emphatic that he was 
a director, and he proposed to be paid for what time he was out. 

(Q. That is, Meiselbar ? 
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A. Meiselbar. 

Q. Are you absolutely positive that this was the Chicago & Great 
Southern, and not one of the other companies, that had the meeting 
that day ‘ 9 

A. Iam very positive; very positive. 

Q. Did you understand Mr. Meiselbar to have any pecuniary 
interest In the road—taking any especial interest in the road ? 

A. I am not prepared to say what interest he had. 

Q. You understood, did you not, that Mr. Crawford, as between 
him and the board of directors, had the sole control and ownership 
of that road, did you not? 

A. I understood that he had a majority of the stock or interest. 

Q. And was in control of the affairs of the company ? 

A. I suposed that he was at the head of the concern. 

Q. And that had been so from the first, had it not—from the 
time he first took it up? Do you remember when he took it up 
first, along about 1881 ? 

A. I don’t know that I do remember; he had schemes that I did 
not interfere with at all, and could not say; I knew it wasa scheme 
of his. 

Q. The whole thing ? 

A. I supposed he was the primary mover in it. 


1383 Redirect examination by Mr. Prerce: 


Q. I find by reference to the regular record-book of the company 
containing the proceedings of the board of directors a mee ting was 
held in Chicago, April 18, 1883, and I do not find any other meet- 
ing; the next meeting occurred February 18, 1884. [ will ask you 
now, refreshing your recollection, if that meeting was probably held 
at the time indicated here, on April 18, 1883? 


Objected to by solicitor for defendants as not being proper re-ex- 
amination. 


A. Well, as to a month or so, I could not be positive about it. As 
I have said, I could go back to my journal and tell some of the cir- 
cumstances that would fix it; it might have been April just as well 
as May—along about that time. 

Q. You say Mr. Meiselbar reneatedly talked about his being a di- 
rector of the Chicago & Great Southern railway ? 

A. QO, I heard him, I will say, halfa dozen times; he would come 
in there and talk about his relations with the Great Southern road ; 
that he was a director, or about his being adirector—his relation to 
the road as a director. 

Q. He was insisting he was going to have some pay for acting as 
director ? 

A. He wanted pay for it. 

Q. I will ask you if Meiselbar exhibited any feeling when he was 
talking about having his pay; about it costing somebody some- 
thing? 

A. He was about in his usual mood. 
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1384 Q. What is that? 

A. Well, he was pompous and very much assured his serv- 
ices were important; I should conclude he considered he occupied 
an important position. 

(). He considered it an important thing to be a director of the 
Chicago & Great Southern, and thought he ought to have some 
pay for it? 

A. He expected reward or pay—remuneration. 

Q. He thought it was a great thing to be a directorof the Chicago 
and Great Southern Railway Company ? 

A. From his appearance, I should think he did. 

(). From the way he talked about it and the way he acted ? 

A. Yes; I should judge he regarded himself as an important per- 
sonage about that time. 


Recross examination by Col. COOPER: 


(2. Why did you in your direct examination fix the month of 


May as the time of this meeting ? 

A. I could not say about that; it was along in the spring: I 
thought it was in the spring. . 

(2. You say Mr. Starin was there, you think, and Mr. Lyon? 

A. lL think thev both were there. 

(J. Did you see Mr. Lyon go in? 

A. IT know Mr. Lyoncame in the other way, but he generally came 
out; We Were associated together verv closely, very much, in other 
matters. 

(2. Mr. Lyon did not have to go in through vour reom ? 

A. No; but he came into mv room frequently, a dozen 
1385 times a day, and I would go into his room. 
QQ. Did you see Henry Crawtord, Jr., go into the meeting ? 

A. I think Henry was there. 

(2. Do vou remember a young man named George W. MeDonald, 
from Attica; did vou see him go in at this time? | 

A. | don't think IT reeolleet bim. 

Q. Do vou remember H. Moore, from Indiana, being there ? 

A.) He might bave been there. 

(). What is vour best recollection about it? 

A. A stranger would not attract my attention at all, and I onlv 
was impressed with the fact that Meiselbar took a prominent posi- 
tioh. 

Q. Did vou see Mr. Henry Meiselbar come out of the room with 
the rest of them when they came out ” 

A. LT dont think I did. 

(). Did vou see him go in with the rest of them ” 

A. Lam not positive that IT saw him go in. 

(9. Do vou remember whether Conkling was there—D. H. Conk- 
ling ? 

A. [don't think he was there. 
Q. You don't think he was” 
A. I don’t think he was there. 
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Q. Who were the parties, now, as near as you can remember, that 
went in there? 

A. Well, they were in my office talking before they went in—a 
number of them; I paid no attention to them; I recollect Fred. 
Lacey was there, and I recollect when Meiselbar came in and made 
some remark about going in tothe meeting, and that thev were 
going in; when they came out he made the remark that he did. 
Not to me. 

Q. Do you remember anybody but Lacey and Meiselbar 
1386 and Henry Crawford, Jr., and Starin going into the room ? 

A. I could not particularize them; there was a number 
went in, but my attention wes not called to them from the fact I had 
no interest in them at all. 

Q. You were associated with them in the offices there ? 

A. Not in connection with the Great Southern ? 

(. I know, but in connection with other matters ” 

A. Yes; I was with Mr. Shumway. 

Q. Did you know who the board ‘of directors were ? 

A. I did not. I never heard them mentioned. 

Q. Do vou think it probable that this matter on the 1Sth of April, 
1883, was entered in your diary ? 

A. I don’t think it is probable I entered anything that Meiselbar 
said, but as to the outlines of events in the ofttice, I generally make 
a note of: anything of importance. 

Q. Will you please examine your diary for 1883 and see if there 
is anything in your diary with reference to a meeting of the Chicago 
& Great Southern directors ? 

A. IT will. 

Q. And, if so, bring it down and produce ii here before the com- 
Inissioner some time this week ? 

A. I will do so with pleasure. 


e) 


The signature of the witness was waived to the above deposition 
by agreement of counsel. 


Adjourned to Tuesday, November 24th, 1885, at 10 o'clock 


1387 Turespay, November 24th, 18S5. 

Parties met pursuant to adjournment at 10 o'clock a.m. 

Present: R. B. F. Pierce, Esq.: Henry A. Gardner, Esq., and 

Butler, Esq., solicitors for comp ainants, and Col. John S.C OOper, So- 

licitor for iadaae and Henry A. Gardner, Esq., solicitor for [the] 
Chicago and Great Southern R’ y Co. 


Henry Crawrorp,a witness called on behalf of the complainants, 
being first duly sworn, was examined in chief by Mr. Prerce, and 
testified as follows: 


Q. State you name and place of residence, Mr. Crawford. 
. My name is Henry Crawford ; I reside in Chicago. 
How long have you resided in C hicago ? 

. Since 1869, I think. 

Where did you reside previous to that time ? 
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A. In Indiana. 

Q. I will ask you when you tirst had your attention directed to 
the Chicago and Great Southern Railway Company, known then as 
the Indiana and Chicago Railway Company. 

A. In June, 1881. 

Q. Who first called your attention to this road, Mr. Crawford ? 

A. My impression is that ny attention was first called to it by a 
visit to my office of George Hardy and Mr. Little, who were resi- 
dents of Goodland, and stated they were directors in that com- 

pany. 
1388 Q. What did they state was the object of their visit to you? 
A. They wanted me to purchase the stock of the road and 
build the line. 

Q. Who at that time were the officers of the company, if you re- 
member, Mr. C rawford ° ? Do you remember who was the president 
of the company ? 

A. At that tine Mr. Foster was the president of the company, as 
they stated to me, and he subsequently stated. 

Q. When did you next have anything to do with any of the offi- 
cers of that company ? 

A. My impression is that I declined to have any negotiations 
either with Mr. Hardy or Mr. Little in the absence of Mr. Foster 

Q. Who was the president of the company ” 

A. Who was the president of the company, and, they told me, the 
most largely interested. I think the result of it was that in a few 
davs Mr. Foster came to Chicago and saw me at ny oflice. 

(Q). What did he say toyou—thatis, Mr. Foster—about taking hold 
of that road ? 

A. It was lis desire, and it was for that purpose that he came up 
to induce me to buy out the stock of that corperation. He stated 
that they had gone as far as they could with the project, relying on 
their own means down there. 

Q. What did he say they had done up to that time” 

They had procured some rights of way ; they had graded some 

low, light work north of Goodland, and they had begun some work 
south of Goodland. 

1389 (y. And he represented to vou then that they had gone as 
far as they could ? 

A. Yes, sir. 

Q. And that they had exhausted their means? 

A. Yes, sir. 

Q. What was the name of the company at that time? 

The Indiana and Chicago Railway or Railroad Company—I 
ha . forgotten which. 
And where was the line? 

re He exhibited to me a certified copy of the articles of associa- 
tion Which deseribed the chartered line as beginning at Attica on 
the south and running northward io a point on the Indiana State 
line to South Chicago. 

Q. How much work did they represent they had done on the 


Pnesepneigame 


s 
_ Sent. tee ae q 
(SR ge ee ean Soy Sa "7 


THE PITTSBURGH BESSEMER STEEL CO., LIMITED, ETAL. 6057 


road at that time, Mr. Crawford? How much money did they say 
they had expended‘ ? 

A. I don’t think that they stated to me exactly how much money 
they had spent. I rather gathered from putting together what Mr. 
Foster told me with what had been told me by the others some 
views of my own as to how much they had spent, but [ cannot state 
that they told me precisely, either of them, how much had been 
spent on the enterprise up to that time. 

Q. I will ask you if at that time you had any interest in any rail- 
road down in that direction. 

A. I had. 

Q. What railroad ? 

A. I had bought prior to that time the entire stock of what was 
then known as the Chicago and Block Coal Railroad Company, for- 

merly the Indiana North and South railway; that bad a 
1390 chartered line from the Ohio river to Lake Michigan. It 

had actually been completed from Attica to Yeddo, a little 
short of twenty-two miles, [ believe. The right of wav from Yeddo 
southwardly to Brazil bad been practically all obtained, and a large 
amount of work done from Brazil northward. 

Q. To Yeddo? 


A. Towards Yeddo. The work that had been done was substan- 


tially all between Brazil and Rock-vslle. 


Q. What did Mr. Foster say to you at that time about that rail- 
road? Did he express any — of consolidating the two lines ” 

A. No; he knew that I was the owner 

Q. He knew you owned that property ” 
of that property, and his desire was that [ should buy the stock of 
the Indiana and Chicago Railway Company rather than build a 
line under the charter of the Chicago Block Coal Company through 
the same territory. 

Q. Did you then go to look over the line of the road, Mr. Craw- 
ford ? 

A. I never did. 

Q. You did not? 

A. That is at that time or for some time afterwards. 

Q. What was the result of your negotiations with those gentle- 
men about that line of railroad ” 

A. There was no result of my negotiations with Mr. Hardy or 
Little. The result of my negotiations with Mr. Foster was that on 


*the 23rd day of June, 1581, I entered into a written contract, the 


original of which he produced and is a part of bis examination 
(). Youmay goon now and state what vou did, Mr Craw- 
1391 ford, in regard to furnishing money for the construction of 
the road—the Indiana and Chicago railway, 1 mean. 

A. After that time I furnished a very large sum of money to be 
devoted to the construction of the line north of Attica. 

Q. Do you remember when you began to furnish money for the 
road ? 
A. Almost immediately after the June contract, 1 think. 
Q. Of 1881? 
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A. Of 1581. “ 

Q. I will ask you if you had any particular arrangement under 
which you furnished the money to construct that road? 

A. 1 don’t know what vou call a particular arrangement. I went 
on and furnished the money, at first simply because I was acting 
under the impression that I practically owned that piece of property, 
and while I was not formally in control of it, vet that whenever I 
desired to control it that the control was obtainable. That matter 
continued in about that shape, a large amount of supplies being 
contracted for and shipped and paid for and sent down on the line, 
and then, as far as the grading was concerned, that was being prose- 
cuted under Mr. Foster's management, and I sent the money down 
from time to time to pay the bills there. 

Q. To whom did vou send the money, Mr. Crawford? 

A. To Mr. Foster. That continued, I should say, until along in 
the early winter of 1851. 

Q. Was there any change made in the line, Mr. Crawford ? 

A. There was a change made in the line after it crossed the Iro- 
quois river, [ think. 

Q. That is north of the Irequois? 

A. Yes; the former line, as I understood it, had been 
designed to be built, It had never been surveyed north of the Iro- 
quols river, but was chartered to build across all the east and west 
lines in Lake county, Indiana, coming clear up to almost in sight 
of Chicago; and at that time I was very largely interested in the 
Chicago and Indianapolis Air Line read that was being built, and 
the read was changed so as to make as quick a connection as possi- 
ble with a road leading into Chicago, instead of building a long, 
worthless piece of road up to South Chicago. I[ think that is the 
only change. The road trom the Lroquois river to Oxford was built, 
as T understand it. upon a profile that lad been settled on before I 
had anvthing to do with the property. 

QQ. built, in other words, upon the original profile ” 

A. Yes, sir. 

(2. Now, you say you sent this money down to Mr. Foster from 
time to time to pay for the construction account of the road. T will 
ask vou what obligations the company executed to you, if any? 

A. None whatever. 

(J. How was this money expended ” 

A. Well, it was expended, as far as I know, in the purchase and 
payment of right of way, purchase of timber, and for the payment 
of men that were evrading the line. 

(). And what receipt or vouchers were taken for the oneyv that 
Wiis expended t 

A. Mr. Poster took the vouchers in the name of the Chicago 
und Great Southern Raiway Company, approved by hin. 
That was the habit of doing the work. 

Q. Twill ask vou now the general question, Mr. Crawtord, what 
Vour custothi Wiis during Your Whole connection with the Votstruc- 
tion of that road in regard to the taking of receipts of vouchers tor 
money expended on the road. 
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A. I don’t think that there was ever any change whatever in the 
method of doing that. The vouchers, from the beginning of my 
advancing money in the spring of 1881 down to the very last, were 
in the name of the Chicago and Great Southern railway, and ap- 

roved variously ; sometimes by Mr. Foster, sometimes by Mr. Conk- 
in, sometimes by Mr. Peters, sometimes by my son, sometimes by 
Mr. Starin ; in very rare instances approved by myself. Then the 
habit of the office was to stamp the receipts, after they were paid, 
with an ink stamp, that the payment had been received from me. 

Q. What was said, Mr. Crawford, if anything, at any time by the 
officers of the company about giving you some evidences of debt 
aside from these vouchers, or some securities for the money vou were 
advancing from time to time ” 


Solicitor for defendants objected to the witness stating what was 
said by the officers when no official action was taken. 


A. In the fail of 1851 times financially were getting very squally, 

and [ had put a large amount of money into the work, and I de- 

sired that they should give me some bonds on which IT could 

1394 raise money, both [for] the purpose of putting into new work 

north of Attica as well as for the purpose of meeting obliga- 

tions for the purchase of the Coal raad. That is the only instance 

where there ever was any talk between myself and the officers of the 

Great Southern Railway Company at that time with regard to giv- 

ing any security. [ never asked the company for any note, nor was 
there ever any talk of that kind. 

Q. Now, Mr. Crawford, vou may go on and state what was done 
about the execution of the mortgage and the issuing of the bonds 
upon that property. 

A. Mr. Foster informed me, at our interview in June, that the 
board of directors of the company 

(). That was June of ISS1, was it? 

A. Yes; had passed resolutions directing the issue of bonds secured 
by mortgage on the line. After T became the owner of the stock by 
purchase on the 25rd of June Mr. Foster either sent or delivered to 
mea copy of the resolutions of the board, directing the issue of the 
bonds, and asking me to examine them with a view to making anv 
suggestions, if I thought anv were desired, in order to make a seen- 
ritv such as would be legal and marketable. [think [ did suggest 
some alterations in the resolutions, and, at his suyyestion alse, | 
think I drew up the form of the mortgage to Mr. John C. New as 
trustee. 

(). That is the mortgage that was afterwards executed by the rail- 
Wav company ? 

A. That is the mortgage that was afterwards executed. 

(2. And the one we are seeking to foreclose in this cause ? 
1395 A. The same. 
Q. What was the date of that mortgage, Mr. Crawford” 

A. My MM pression is the date of the mortgage is the first of No- 
vember, 1SS1. 

Q. Now, I will ask you to state when and under what circum- 
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stances the first million of bonds was delivered to you—in other 
words, give a history of the execution and issuing to vou of the first 
million of first-mortgage bonds on this property. 

A. As I have already stated, I advised Mr. Foster that, consider- 
ing other demands upon me for money, that the Great Southern en- 
terprise was taking a good deal of money out of me, and that the 
securities which I had were declining very rapidly in price, con- 
trarv to my expectation, and that in order to keep on with the 
work that I must have some bonds to get fresh money on, as well as 
to make some money arrangements to take care of the obligations 
for the purchase of the Coal road, and it was under that understand- 
ing with him that I should have the securities; that he executed a 
inillion of these bonds, and, I think, as he stated, I was not here 
when they were actually signed up by him. My impression 1s that 
[ was in New York, and that when I got home Mr. Starin, I think, 
had a million of bonds in our safe; in either the last part of Novem- 
ber or the early part of December, 1881. 

(). Mr. Foster has stated in his evidence here, as [ remember it, 
that at the time the company was preparing to execute the mort- 

gage and issne those bonds to you that vou had furnished 
1315 a statement that vou had expended and incurred obligations 

amounting to about $400,000; do vou remember that, Mr. 
Crawford ? 

A. I do not remember furnishing any written statement to that 
effect. [ think it verv likely that I stated to Mr. Foster in a general 
wav the amount of money I had already paid out and had obhi- 
gated mvself for. [ do not now recall that I furnished any written 
stafement. 

(). IT don’t know that he said that it was a written statement, but he 
said you had made a statement to him about the amount of money 
vou hal expended and obligations vou had imeurred. 

\. I think that is probable. 

(i). Amounting. as he said, it | remember rigut, to about $400,000. 
Do vou remember about how much it was at that time ? 

A. My impression is that up to that time [ had not spent up to 
S400.000, althongh | had spent considerably over $300,000; but I 
had obbeated myself for very much more than $400,000. 

(2. Then, for the purpose of securing you in the money you had 
spent and obligations vou had incurred, and to raise fresh money to 
fooon with the econstrnueticn of the road, vou Were furnished with 
this million of bonds? 

A. No, sir; that is hardly correct. 

(). State just how it was. 

A. Mr. Foster was a little in error, [ think, in his reeollection of 
the exact nature of that transaction. 

()) Give us your version of 1t. 

\. My very clear recollection of it 1s that the first Purpose 
1307 [was to devote these bonds to was to secure the payment of 
the unpatd purehase-money of the Block Coal road. 

(). How much was that? 

A. Well, it amounted at that time, | should say, to not less than 
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$150,000, then either actually due or to become due in a few days; 
then, secondly, that I was to have whatever was left after the first 

ledge for the Block Coal road matter for my own protection for what 
t had paid and what I was to pay. 

Q. While it is not in order, betore I forget it, I want to ask you 
right here what the price was you poe for the Chicago and Indiana 
Block Coal road? 

A. That is not the name of it. 

Q. Well, whatever it was. 

A. Chicago Block Coal railroad. 

Q. Chicago Block Coal road. I mean the line of road extending 
from Attica down to Yeddo. 

A. The contract price was $200,000, with interest; the actual price 
that was paid, with included interest, was, [ think, about two at 
dred and seventeen thousand and some hundred dollars. 

Q. From whom did you buy that road? 

A. I bought the read from A.J. Dull and Henry McCormick, who 
were the main people interested, although there were some others 
that had some interest. Mr. Butler here bad a share of stock, for 
instance, and some others. 

Q. Through whom did you negotiate that sile—that is, who 
represented Dull and his associates; McDonald and Butler, was it? 

A. No, sir. 

1398 @. Who was it? 

A. [ don’t think MeDonald and Butler had anything to do 
with the actual negotiations; they had been previously concerned 
in the foreclosure, and represented Mr. Dull; but [ think that in 
the earlier stages of the negotiation the party that I met was Mr. 
Henry McCormick, and my judgment is that Mr. John N. Jewett, of 
Chicago, represented him. 

Q. Represented who? 

A. Mr. M Cormick. 

Q. Then your negotiations were with Mr. McCormick and with 
Mr. John N. Jewett, of Chicago”? 

A. That is my recollection. 

Q. Butler and McDonald had foreclosed the mortgage as attor- 
heys ? | 

A. Yes, sir. 

Q. State what vou know about their being custodians of the pro- 
ceeds of sale when the matter was finally closed up. 

A. My impression is that the stock was all of it left in the hands 
of Messrs. McDonald and Butler until the final adjustment of the 
matter, in January, 1883. I think, then, that they sent the stock on 
to Mr. Dull, on our joint request, and Mr. Dull delivered it over to 
Drexel, Morgan & Co. 

Q. At the time these bonds were delivered to you— this first mill- 
ion you have testified about—I will ask you what official con- 
nection, if any, you had with the Indiana and Chicago Railway 
Company ? | 

A. Not the slightest. 

Q. What was the date of the change of name, if vou remember? 
81—12s80 
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A. July, 1851. 
Q. Changed from the Indiana and Chicago to the Chicago 
1399 and Great Southern Railway Company ? 
A. Yes, sir. 

Q. You had no official connection whatever with the railroad 
company, vou were not a director, and held no other official posi- 
tion of any kind in that corporation at that time ? 

A. I did not. 

Q. You did not until when ? 

A. | was president, I think, for four days in March, 1852, and 
director. 

. Give the dates; from March what ? 

A. Three days, | think ; Mareh 15th to March Sth. [ then was 
neither director nor president until April, 1883, I think. 

(). Who was elected president of the company after vou went out— 
When vou went out on the 18th day of Mareh ? 

A. Mr. William A. Starin. 

(Q). That is the Mr. Starin who has testified in this matter, 1s it? 

A. Yes,sir; the same. 

(QQ. After vou received these bonds tell us what was done with 
them ” 

Do vou speak of the first million? 

(). The first million, ves. 

A. The tirst millon of the Chicago and Great Southern railway 
bonds were delivered to me somewhere about the tirst of December, 
SSL: they rematned in my possession until the 27th dav of Janu- 
ary, iSSZ. In December, 1SS1, the amount of the note which I had 
viven tor the purchase of the Bloek Coal Railroad Company had 
matured and wasunpaid. [think I paid, eitherat that time or very 
shortly afterwards, a certain sum of money on it; | then met Mr. 

Dullin New York, and explained the situation to him fully: 
1400 that Lwas utteriv unable to pay that note, and leave me any 

ready means with which to go on with the work of construct- 
rng the jime from Atiea north, and asked that he should extend the 
time of pavinent. ile declined te do that without more security. 
The resuit of it was—— 

(). What securnty at that time did he have? 

A. dle had no security except my personal obligation, and the en- 
tire stock of the Chicago Bloek Coal Railroad Company that was 
deposited in the hands of MeDonaid and Butler, until the paviment 
Was made torit. The result of the interviews which I had with 
Mr. Dull in New York was that Mr. Dull. Mr. John N. Jewett, of 
Chicage, and myself, met in New York somewhere, probably two 
days betere the 27th dav of January, ISS], and after a good deal of 
persuasion ou toy part Mr. Dull agreed that he would not press for 
pavinent of the balance due on his obligation if I would deposit 

vith lite as ack iitional collateral eve rv dollar of the then issued 
esate ds ot the Chicage and (rreat Southe rt) Railway Com pany, and 
every dollar which I had of the stow K of that company, and would, 
CON CUTE CAL Peer inne nt with Mr. New, the Lrusteres, preVert the issue of any 
mere bonds. That agreement eens 
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Q. You acceded to those demands, did you ? 
A. I had to; there was no escape from it; and I lodged with Mr. 
Jewett, as representing Mr. Dull, the entire amount of stock which 
I had bought from Mr. Foster and his associates. I also lodged di- 

rectly with Mr. Dull the entire one million of bonds that 
1401 had been delivered to me by the Chicago and Great Southern 

Railway C ompany, which were then on deposit withthe Mer- 
cantile Safety Deposit Company at 120 Broadway. [ also, with Mr. 
Jewett and Mr. Dull, went to see Mr. John C. New, trustee, at his office, 
at the corner of Nassau and Pine streéts, in New York, and in his 
office Mr. Jewett drew up the paper that had been introduced in evi- 
dence, whereby Mr. New agreed not to certify any more bonds than 
the one thousand already certified, except upon the request of Mr. 
Dull. 

Q. How long did those bonds remain in pledge to Mr. Pull? 

A. The bonds and the stock both remained in continuous pledge 
to Mr. Dull until the last payment had been made upon the Block 
Coal purchase, which was, I think, on either the 3rd or the 5th dav 
of January, 1885. On that day, in my presence, Drexel, Morgan & 
Co. paid $132,379.99, which was the amount then remaining on- 
paid, with interest, on that purchase, and then, in inv vresence, they 
turned over to Drexel, Morgan «& Co. the million of bonds which 1 
had pledged the vear before to Mr.-Bull, and also the stock which I 
had pledged to him. 

Q. Mr. Crawford, I will ask you if you have the contract which 
you made with Drexel, Morgan & Co. under which they got pos- 
session of these bonds and stock ” 

A. I never had any contract signed bythem. The contract which 
I had with them was a single copy, and that they retained ; but 

they gave me a letter-press copy, verified in the manner you 
1402) see, by the original signature of Mr. Wright, who ia one of 

the partners of Drexel, Morgan & Co., and which [ now pro- 
duce as being an exact copy of the contract, except the signatures, 
and being the only one which I ever had. 

Q). Who attached the signatures to it? 

A. I wrote the signatures there simply to make the thing com- 
plete. I wrote both the signatures there. The balance of the paper 
is, all of 1t—this part of it (indicating) is—in the handwriting of a 
copyist in the office of Drexel, Morgan & Co, and is a4 Jetter-press« 
copy of the original contract. Then this part here (indicating), being 
the words, “A true copy of the onginal. DL, M. & Co,” i« all of it 
in the handwriting of Mr. W right—J. Hood Wright—who was a 
partner of Drexel, Morgan & Co. 

(Q. You have examined that, of course. [ will ask you if that i« 


a true and correct copy of the contract? 


A. I stated it was a letter-press copy, and if the press copied 
truly that ts. 

Solicitor for complainant offered in evidence the paper produced 
by the witness, which ts hereto attached, marked “Complainant's 
Exhibit 3.” 
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Q. Now, Mr. Crawford, this contract that has just been offered in 
evidence is the one you made with Drexel, Morgan & Co., and under 
which they obtained possession of those bonds and stock ?” 

A. Yes, sir. 

Q. I will ask vou to state how much money Drexel, Mor- 
1403 gan & Co. furnished to you under the eontract. 

A. Unfortunately for me, not as much as was agreed. Their 
contract was to furnish me $400,000, the last $50,000 after the enure 
track had been connected at Attica by a certain time, and in conse- 
quence of the freshets in the Wabash river and other delays that are 
always incident to the building of a railroad the time expired, and 
they declined to give me the last $50,000, which [ had _ relied on 
very largely to clear up all the debts of the line, and they only fur- 
nished mea few cents short of $350,000, the exact amount of the 
checks being $349,999.56—44 cents less than $350,000. 

Q. Between what dates was that money furnished ? 

A. The money was all furnished, I should state generally, the 
dates not being here to remind me, between the 5th day of January, 
1883, when the first payment was made to Mr. Dull of 152,000 and 
odd dollars, down until August or September of that vear. 

Q. How was that money furnished, Mr. Crawford? I wish vou 
would state a little fully and particularly just how they furnished 
the money, for what it was furnished, and for what it was used. 

A. The contract provides that all the moneys up to the last: pay- 
ment should be furnished exclusively for the purpose of going into 
the work. They appointed originally Mr. Roswell Miller, who was 
at that time treasurer of the Chicago and Western Indiana railroad, 
as their agent to superintend the expenditure of the money and the 

method of drawing the money, so that a voucher for work or 
1404. material was made out, approved by either the superintend- 

ent or the engineer, whoever had charge of the work and 
knew of its correctness. I then drew a check on Drexel, Morgan «& 
Co. that had to be countersigned by Mr. Roswell Miller, and that 
was handed to the creditor. In other instances, where 1t was for 
work, I had to spend the money eriginally and pay tor it, and then 
produce the paid vouchers, and a check would be drawn to my order 
to repay ine for the exact advance. Then the vouchers were made 
out in duplicate during this time, and there was deposited with Mr. 
Roswell Miller a duplheate voucher for every expenditure, so as to 
balance his cheek account. That embraces the entire transaetion 
with Drexel, Morgan & Co., with the exception, possibly, of five 
pavinents, the first being a pavment made by’ Drexel, Morgan & 
Co. directly to Mr. Dull on the Sth of Januarv, the others being 
cheeks which I drew to pay Mr. Roswell Miller, tirst for his services 
In this matter, and afterwards two cheeks, for 8500 each, to Mr. ALS. 
Dunham, who was his successor as the representative of Drexel, 
Morgan & Co. When Mr. Roswell Miller moved to Milwaukee 
Drexel, Morgan & Co. appointed Mr. A.S. Dunham to supervise the 
expenditu re of ohey. 

(). Mr. Crawford, under that contract of Drexel, Morgan & Co. 
you were to put in how much money along with theirs ” 
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A. I was to put in by the contract, in addition to all that I had 
put in before—I was to put in on that part of the work between 
Oxford and Attica $50,000 fresh money before I was entitled 
1405 [to] the next to the last payment of $50,000. 
Q. State how much of that monev you put in. 

A. I put it all in, and a great deal more besides. 

Q. That - $50,000, as you had agreed to do? 

A. Yes, si 

Q. I will ak you now, Mr. Crawford, how much money you put 
in altogether, into the Chicago and Great Southern railroad, how 
much you have spent ? 

A. The entire outgo of the Chicago and Great Southern Railway 
Company, excluding interest on my own means, and excluding any- 
thing for services for myself or my son, who was almost constantly 
on the work as superintendent, is about, | think, $960,000, 

Q. And how much including interest ? 

A. Well, including interest at six per cent.,it would amount, I 
presume, to over $1,100,000, and this calculation does not take into 
account $60,000 or $70,000 of debts that are unpaid, that the credit- 
ors hold me personally ior in addition. T instance those debts. 

Q. What are they ? 

A. The Smith Bridge Company claim that I am personally re- 
sponsible for to the amount of $21,000 and some hundreds, besides 
interest upon the balance due to them. 

Q. On that Smith bridge contract I wil! ask if they hold any 
guaranty from you for the payment of that money ” 

A. The original contract was guaranteed by me, one of then. 
They claim the other is. As a mere matter of memory | have for- 

gotten that, if it be true, and T have not seen what is called 
1406 the Pine creck bridge contract, and it may be that that is 
correct. 
"Q. But do you remember that vou guaranteed the payment of the 
contract price of the Wabash river bridge? 

A. The Wabash bridge, ves. 

Q. What does that amount to” 

A. My impression is that the balance claimed to be due the bridge 
company is twenty-one thousand and some hundred dollars; [ can tell 
you what it is. (Witness refers to paper.) 821,687.54. In addition 
to the claim of the Smith Bridge Company, the Ohio Falls Car Com, 
pany, for a purchase Upon equipment, hold my obligations for 
$22,601.48. The Bessemer Steel Company, Limited, of Pittsburgh, 
represented by Messrs. Jewett and Larnod originally, and sulsequently 
by Mr. Jewett alone, hold my personal obligations for the balance 
due to them for rails furnished to the amount of £15,000 and interest. 
The Chicago, Rock Island and Pacific Railroad Company hold ny 
personal obligation upon an engine purchased for the Chieage and 
Great Southern Railway Company, on which they have obtamed a 
judgment against me, amounting to $2,000 and interest, nsking a 
total of contingent liabilities that I am still under of over 860,000) 

Q. Mr. Crawford, state a little more particularly how vou have ex- 
pended this sum of over $900,000. 
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A. I don’t know as I understand your question. 

Q. Where has the money gone? 

A. It has gone into the property, every penny of it. 
1407 (. Into the property of the Chicago and Great Southern 
Railway Company ? 

A. Yes,every penny of it; I never got, directly or indirectly, a 
single cent at any time or in any form out of the Chicago and Great 
Southern Railway Company. 

(). Then these figures you have given us represent actual amounts 
honestly expended in the construction of the Chicago and Great 
Southern Railway Company ? 

A. They do. 

(). Now, Mr. Crawford, following up the history of these bonds, 
they went into the hands of Drexel, Morgan & Co. under the con- 
tract which has already been given in evidence; how long did they 
remain with them, if you know ? 

A. I can only state that from what others has told me. I never 
saw a dollar of the Chicago and Great Southern Railway Company 
bonds after the 5th day of January, 1885, when [ deposited the 
million of bonds with Drexel, Morgan & Co., or, rather, when Mr. 
Dull brought them over with me from the Safety Deposit Company 
at 120 Broadway and delivered them in the banking office of 
Drexel, Morgan & Co. From that day to this I never have seen 
the bonds. 

Q. | want to ask vou now about the other $200,000 of bonds that 
went into the hands of Drexel, Morgan & Co.; | wish vou would 
explain how they got into their hands. 

A. They got into their hands in this wise: As vou will perceive 
by reading my contract with Drexel, Morgan & Co., they were to 
have, as collateral SeCUTILY to the money thev wdvancea, every 

dollar of stock of the Chicago and Great Southern Raliway 
1405) Company and every dollar of bonds. When the road was 

just connected at Attica it was about February, 1884. and I 
Wis Very anxious to tuake some negotiation for the sale of the 
bonds, or for a loan upon the bonds, that would pay up the past-due 
obligations which [ owed to Drexel, Morgan & Co. and pave up all 
the debts and enable the work to be prosecuted still further south- 
ward, and To had the board of directors pass the resolutions with 
regard to the issue of the S2Z00.000 bonds, the S1200,000 of income 
bonds, and the S1200,000 of stock, not to get them, Leeause the 

COMPANY had ne power to vive them to me 
1 hoy Q. Why” 

A. Simply because every doilar of bonds was ouistanding 

alr ady with Drexel, Morgan & Co. 
Q. And actually in thetr possession ” 
A. Andall the stock was there except what might be issued fraud- 
ulentiv, and there never were any income bonds, and never any 
resolutions with regard to any. Drexel, Morgan & Co. became 
alartied in the spring of ISsd atthe suits which the Cleveland Roll- 
ing Mill Company and others brought here. and of which, of course, 
ther aupvent notified them, and they began to press me for pavinent 
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of the loan that they had very kindly held for me for six or eight 
months after its maturity as a personal favor, and they saw, I pre- 
sume, as moneyed men will do, that [ was in a strait, and that 
probably they would have to resort to a sale of the security in order 
to clear the matter up. They then inquired of me whether any 
more stock or any more bonds had ever been issued So as to author- 
ize them under their contract with me to demand it; I then in- 
formed them of this resolve | think, February, [ think, isn’t it, 
1884? 

Q. February 15, 1884. 

A. Yes; very frankly, and I had the secretary send them a certi- 
fied copy of the resolutions of that date. They then demanded of 
me under their contract and under this paper (referring to Com- 
plainant’s Exhibit 1) that those 200,000 of bonds should be turned 
over to them upon the ground that if they sold out the stoeks which 
they had they insisted that they should be the only stock that could 

be issued and substantially control and be the railroad, and 
1410 then I had the directors meet again—I don’t know what date, 

vou will find it there, I remember the transaction very deti- 
nitely—in consequence of the demands of Drexel, Morgan & Co., and 
passed resolutions with regard to the exchange of the old stock of 
the Indiana & Chicago Railroad C ompany and the Block Coal stock 
into new stock; that is in August, f think, isn’t it. Mr. Gardner— 
July or August, 1SS4” 

Mr. Garver: It is May 5, 1884. 

A. That meeting was held, I remember very distinetly, and those 
resolutions were passed, so that I could comply with my contract 
with Drexel, Morgan Rare o, and as if they were compelled to sell 
out the original one million of bonds, and the Block Coal stock and 
the Indiana & Chicago stock that there would not be anything on 


the records that would authorize the issue of additional bonds: or 


additional stock, and they compelled me,in order to adjourn the 
sale which was then pending, to sell ont all the collaterals; they 
compelled me to sign an order on Mr. New to certify 8200000 tore 
of bonds, and then I had Mr. Lacey, as secretary, make ont the 
stock certificates, amounting to one million two hundred thousand 
dollars, and T personally delivered them to Drexel, Morgan & Co 
in their banking house in New York city; aud then, on Anguet 
12 and August 13, ISS4, they sent back to Mr. Lacey, first the In- 
diana & Chicago Railway stock which they had, and in another 
letter the Chicago & Block Coal Railway Company stock, under 

enclosure of the two original letters, Which To now pre 


1411 duceand file. 


‘Solicitor for complainant offered in evidence the letters produced 
by the witness, which are marked, re«pectively, Exhibits 4 and 5 and 
attached hereto. 


A. That transaction, vou will see, amounted to this: it amenunted 
to an exchange to the amount of $460,100) fand| odd dollars of the 
old stock for the new consolidated stock, and the bolance of the stock 
was issued in pursuance of the resolutions of February, 1884, and 
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delivered to them, simply to clean up the record so that their con- 
tract, which gave them the right to hold as collateral every dollar of 
stock and eve rv dollar of bonds, should be complied with. 

Mr. Berter: ‘Chat madea complete compliance with the contract ? 

A. Yes: and, of course, it was immaterial to them, if it had not 
been tor these resolves of February, whether there was a million of 
bonds out: nencing as they could protect themselves against the fur- 
ther issue by this agreement, or whether there was a million two 
hundred thousand outs tanding, or whether there was one million 
two hundred thousand of stock outs tanding, or whether there was 
the lesser amcouht, so thev had it all. 

Mr. Pierce: Do you remember when those bonds and stoe« were 
wivertised for sale by Drexel, Morgan & Co.” 

A. [have avery distinet recollection of it. I reeeived in the 
| course of matl from Drexel, Morgan & Co. a letter, the original of 
| which t produce, under date of May 9, 1884, which speaks for itself. 


Léie Solicitor for complainant offered in evidence the letter pro- 
duced by the Wifhess, which ls hereto attached, marked 
ak innbiatinant’s exhibit b 


(). Did vou see it advertised ? 
A. Yes, sir. In ieee to evidenee the loans which Drexel, Mor- 
ade me T have executed the following five notes, which 


Ow te a 
Mr. Berter: Do those notes cover the three hundred & fiftv thou- 
sand dollars mento coal" Th ‘his le tter ; 


tine three hundred «& hity thousand dollars ? 
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withesscs, which are hereto attached, tharked “ ¢ ‘omplainants 


Exhibit 7 
Mir Pirrer: Where did vou see these bonds and stock adver- 
Seti bth; Wobd a8 r—do vou rem niber ? 
A. Thev showed me in New York, when I went to see them after 
tthe letter of May Sth, the advertisement in the bank- 
no liouse of Drexel, Morgan & Co. in New York. 
(). Aiter the reecipt of this letter of May 4, 1Ss4, vou may state 
What vou did in connection with t fizat riatter, 
\ PT went to New York and begged for time. I had been strain- 
rye , 1X nonths to bring about ei sale of a purt of the 
~ - ra ioan Oh them in order to redleve thie debt of Drexel, 
Morgan & Co and pav up all the outstanding debts of the 
that time this letter was received. I had 
seed jit ie tiie’, a Ve a bopen biii Hegot F bijor Oh f. raat for 
i a certain amount of sccurities, and I! represented that 
Drexel, Morgan & Co., and thes ‘gsr mito adiourn the sale, 
. appear by the original contract, shich 1 now produce, under 
é ih 24th of May, iss. That contract Was writ en in the 


banking house of Drexel, Morgan & Co. and signed by me and 
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Solicitor for complainant offered in evidence the document pro- 
duced by the witness, which is hereto attached, marked “ Exhibit 5.” 


Q. Under that contract the sale was adjourned until the 20th of 
June, 1884? 

A. Yes, sir. 

Q. State what further you did. 

A. Well, the 20th of June came around pretty speedily; I was 
in New York at that time—all the time—negotiating with some 
people from Chicago, some from Hartford, and some from Boston, 
from whom I was expecting to make a loan of six hundred thousand 
dollarson the bonds; I had a written contract with them,and they had 
either a certain time, I think the Ist of August, before they were 
compelled to elect to take the loan or not, and I wanted still further 
time than the 20th. 

Q. The 20th of June? 

A. The 20th of June; Drexel, Morgan & Co. peremptorily de- 
clined to give ine another day unless I would procure some responsi- 
ble parties that would buy the bonds at the sale on the day to which 

they would agree to adjourn it. 
1414 Q. What did vou do? 
A. I came to Chicago and saw Mr. Gage. 

Q. Of the First National Bank ? 

A. Yes, sir; the bank had a second pledge of all those bonds 
and stocks for indebtedness I owed the Sani I have made every 
inquiry and every search for either the original or a copy of that 
pledge, but I am unable to find it,and my strong impression is that 
when I executed the assignment tothe bank on the 26th dav of 
December, 1884, all of the antecedent papers were destroved: Mr. 
Gage told me that he would see Mr. Porter and trv and see whether 
he could get him to personally agree to buy the bonds at the sale 
to which it was to be adjourned; that was some time very soon after 
the May contract: it was between that and the 20th of June: Mr. 
Nickerson at that time, or at the time I first had the talk with Mr. 
Gage, was out of the country, but was expected home early in June: 
I met Mr. Nickerson in New York; he arrived pretty early in June, 
I think; the result of the arrangement was, so far as | know auy- 
thing about it—because,as I remember it, the negotiation between Mr. 
Porter and Mr. Nickerson and Drexel Morgan & Co. were eon- 
ducted not through me nor in my presenice—Drexel, Morgan & Co. 
said just before the 20th of June that they would adjourn the sale 
until the 20th of August, I think was the date, on condition that 
Mr. Porter and Mr. Nickerson would execute a written contract to 
buy the bonds on that day, unless [ should sooner compiete my ne- 

gotiation and take up the ioan of Drexel, Morgan & (o> on 
1415 the 25th day of June, 1884, [ executed with Drexel, Morgan 

& Co. contracts in duplicate covering the second adjournment, 
and my copy of that contract I now produce, which i signed by the 
genuine signature of Drexel, Morgan & Co. 
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Solicitor for complainant offered in evidence the document pro- 
duced by the witness, which is hereto attached and marked “ Com- 
plainant’s Exhibit 9.” 


A. I desire also to state in that connection that the contract which 
existed on that date between Drexel, Morgan & Co. and Mr. Porter 
and Mr. Nickerson, as I understood, I neither saw then nor since, 
nor have I ever read it to this moment. 

(. You may state what success, if any, vou had in negotiating or 
selling any part of these bonds pending that second adjournment of 
the sale by Drexel, Morgan & Co. : : 

A. I had none. The parties with whom I was negotiating came 
West and went over the road, and they subsequently, in consequence 
of the then existing very bad times in railroad matters, declined to 
make the loan, and I was unable, although I tried, after that to 
make any headway in making any negotiations whatever in other 
places which [I tried. 

(). I will ask you if you ever made any effort to sell the securities ? 

A. I was doing nothing else from early in 1884 down to the very 
Jast, except making the efforts to dipose of the securities at some 
price absolutely, or else to get a loan on them, and I could do neither 
one thing nor the other. 

(. I will ask vou if vou had anv offers for the purchase of 
1416 the bonds”? 
A. Never one. 

(). | will ask you if, at any time during the period vou have men- 
tioned, vou were able to sell those bonds at 75 cents on the dollar ? 

A. No, sir; nor fifty, nor any price. 

(J. They were unsalable, were they ? 

A. Thev were unsalable. You see the property was situated in 
just this wise up to the time the connection was made: There was a 
piece of road isolated, extending from Attica southward to Yeddo, 
and then there was another piece’ in process of construction, extend- 
ing from Fair Oaks, the junction with the New Albany road, down 
southwardly ; and until it was actually connected physically at 
Attica, why neither of the pieces of property were of any present 
value, and it made it not a a an extremely difficult thing, but it 
was absolutely impossible until the physical connection was made, 
so that there would be a continuous road subject to the bonds to sell ; 
so | made no attempt to negotiate the securities, because I knew it 
would be utterly useless, and it was not only that, but it was utterly 
useless for me to try to make a loan upon them. I had tried and 
tried and tried in 1882 to make a loan upon the bonds, and the 
ouly reason why Drexel, Morgan & Co. made this loan to me was on 
purely personal considerations; they were under very considerable 
obligations to me, and they requited me in this way: as a business 
transaction they would not have done it for a minute. 

(). What was the date of the connection at Attica ”? 
1417 A. Ido not carry the date exactly in mv head, but 1] should 
sav it was along toward February, 1SS4. 
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Mr. GARDNER: How long prior to the date of your letter just 
offered in evidence ? 

A. I think it was just about that time, according to my best recol- 
lection. 

Q. February 18, 1854? 

A. Because | was desirous to have the thing put in shape, so as 
to assist me in making either a sale of the bonds-or a loan upon 
them just as soon as the track was connected there, so that the per- 
sons who were to offer the bonds could state that it was on nearly 
SO miles of completed road. 

Mr. Prerce: After the connection was made how did you find a 
market then for the sale of the bonds ? 

A. As I have stated, I was unable to make any headway what- 
ever, either in selling or making a loan. I tried both plans and 
tried it in every quarter. 

q. You offered them for sale ” 

A. Yes, sir. 

Q. At any price? 

A. I did not offer them at any price. 

Q. What I mean is, did you fix any price you offered to sell them 


A. There were various prices fixed and suggested, but we never 
got far enough along, as far as the sale of the bonds was connected, 
Mr. Pierce, so that it got to a question of price at all. 

Q. As to what they would pay for them ? 

A. That plan was entirely abandoned, our making u sale of the 

bonds, and the next plan was taken up, which was to under- 
1418 take to make a loan on the bonds to pay off the Drexel, Mor- 

gan & Co. debt and pay off all the company’s debts, so that 
some new person should be the only one creditor of the concern 
outside of the expectancy that I had in for the iarge amount of 
money [I had put into it. 

Q. Mr. Crawford, I will ask vou right there to state what informa- 
tion was given out along the line of the road to contractors, ered- 
itors, and others in regard to the pledge of these bonds to Drexel, 
Morgan & Co. and receiving froin them the money that was being 
expended on the construction of the road. 

A. I was down along the line of the road very seldom; I rarely 
went down except about the time that money was being paid out 
on the road, towards the middle of months; as far as J ever saw or 
had anv conversation with the creditors, they knew about the mat- 
ter exactly as muchas I knew. Towards the last of 1582 there 
began to be arrearages on labor and material accounts. [ had not 
any collateral out of that Chicago & Great Southern matter to get 
any money on, and all the money that I put in—why, I was putting 
in out of my own pocket-book ; and, if vou gentlemen remember, 
the last part of 1582, and all that period, it was probably as black 
times for new railroad enterprises as this country bas ever seen or 
ever will see, and debts began to accumulate, and [told Mr. Chis- 
holm personally | 
(). Who is Mr. Chisholm ? 
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A. He is the president of the Cleveland Rolling MH] Com- 
1419 pany. I told Mr. Irwin personally; I told Mr. Christie, of 
Mueller & Christie; I told Mr. McDonald, the man who was 
driving piles down there; I told McCalmont, and half a dozen other 
creditors that I personally remember, that I was personally negoti- 
ating with Drexel, Morgan & Co. to loan $400,000 on the pledge of 
the stocks and bonds of the company to clear up the past-due debts 
and to go on with the work. 

Q. How about the Smith Bridge Company ? 

A. And the Smith Bridge Company. Right in that connection, I 
desire to state that while I was making this negotiation with Drexel, 
Morgan «& Co., which probably occupied in all over a month, I saw 
Mr. William Chisholm, the president of the Cleveland Rolling Mill 
Company, in Drexel Morgan « Co.’s office, in New York, and I told 
him just exactly what my business there was; and the full and precise 
nature of it. Later, he got at my earnest solicitation twenty-two 
thousand odd hundred dollars out of this very Drexel, Morgan & 
Co. loan in a check drawn by me on that house. 

Q. In payment of what? 

A. In payment of part of his rail account that had been incurred 
in the fall of 1851; 1 told the Smith Bridge Company, whose gen- 
eral manager was also in New York at that time dunning me vig- 
orously for a payment that I would have liked to have paid him, 
and he personally knew of the negotiation with Drexel, Morgan & 
Co., and that they were loaning upon the bonds, and just exactly 
what was going to be done with the money; one of the very first 

men that was paid out of the Drexel, Morgan & Co. money 
1420) was the firm of Mueller & Christie, for ties furnished and 
shipped down to Fair Oaks in the latter part of 1582. 

(). Do you remember how much they were paid ? 

A. They were paid out of the Drexel, Morgan & Co. money, my 
iupression is, off band, eleven thousand and some hundred dollars. 
| will see by refreshing my _ recollection. (Witness refers to 
paper.) $11,090.56. That was all of it, for ties that had been 
shipped down in 15882, and was owed for, and he had dunned 
me for it, and [ had explatned to him the situation—that L had 
no bonds and no stocks of the Great Southern company; that they 
were all pledged to Mr. Dull, but that [ was making a negotiation 
with Drexel, Morgan & Co. by which it would relieve that payment 
and make a fund enough to pay up all of the debts, and complete, 
as I thought, the work to Attica, and not leave a single dollar of the 
construction debts. Mr. Christie knew that just thoroughly in 
every part as I do to-day, and he received a check for that amount 
of money almost as soon as I got that from New York. 

QQ. On whom ? 

A. On Drexel, Morgan & Co., countersigned by Roswell Miller, 
their agent. Mr. Irwin knew the same thing, and so did Mr. Me- 
Calmont, because Thad been dunned by them for past-due grading 
account, and the situation Was explained exactly and precisely and 
truthfully to them, and as soon as the first money came, why they 
yot their acquittance in the same way. 
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Q. Do you remember, as a matter of fact, that Irwin and 
1421 McCalmont were paid out of this Drexel, Morgan & Co. 
fund? 

A. Why, certainly ; several times they were. 

Q. I will ask vou to state, Mr. Crawford, what concealment you 
ever made to anybody in regard to the status of the stock and bonds 
of the Chicago & Great Southern Railway Company ? 

A. Never anybody on earth ; every creditor of that concern I told 
the situation frankly to—that is, that the bonds and stock were 
never, after I began to take any active management of the concern, 
not a dollar of stock or a dollar of bonds was ever under my con- 
trol or in my possession, not a dollar. 

Q. Mr. Crawford, you were elected a director of the railway com- 
pany ata —" on the loth dav of March, 1882, were you not? 

A. l wa 

q. I will ask you ‘alsin your construction contract was made with 
the railway company ? 

A. Three days after that. 

Q. And at the meeting of the railroad company where ? 

A. In Chicago, on the 18th day of March, 1882. 

Q. What was the condition of the railroad at the time vou made 
that construction contract in regard to the progress made in the 
work ” 

A. The road was completed between Oxford and Goodland. I 
mean by completed, the track all laid. The grading was completed, 
I think, almost entirely, if not entirely, between Goodland and Fair 
Oaks; a very little work had been done by Mr. Irwin south of Ox- 
ford, " very little work. My impression is, until about a day or two 

probably before the 15th of March, 1882, [ never had been on 
1422 the property or seen it. [ do not now recall that between the 

time at sa [ purchased the stock of Foster and the time that 
I was at Goodland—I do not recall that I was ever down there or saw 
any part of this work, and I don’t think I was; I was a very busy 
man in other matters of more importance at that time. 

Q. Mr. Crawford, I will ask you to state at the time vou made 
that construction contract who was the owner of the stock of that 
railroad. 

A. Well, I presume that involves probably a question of law a 
well as fact. I can state that I was the owner of 860,250 of stock 
I think, and thought then, that I owned every share of stock on 
earth that that corporation had outstanding, and was it« sole and 
absolute proprietor, as much as I am of the clothes T am in. 

Q. Had vou any knowledge at that time of the voting doustions 
or the aid to the railroad company by those two counties down 
there ? 

A. I knew from information which Mr. Foster had given me that 
two townships in Newton county and two townships in Benton 
county had voted aid, but I had understood from hin. and from 
others that it either was or was to be an absolute donation, and if 
you will refer to my-contract with Mr. Foster you will «ce that 
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plainly stated in it: “And the said party of the first part further 
guarantees ” ~ 

Q. That is, Foster? 

A. Yes, sir. “That the said Indiana & Chicago Railway Coin- 
pany is under no binding obligations to issue any stock, except as 
aforesaid, except in connection with and as payment for the pro- 

curing of certain rights of way.” They also presented to me 
1423. when I bought the stock an original certificate of the secre- 

tary of the company under the corporate seal, showing the 
entire amount of outstanding stock. I desire to state, in that con- 
nection, that Mr. Foster is entirely in error in stating that I was 
in Fowler and at Kentland just before the 15th of March, 1882, when 
he drew the monev from those counties. I never was in Fowler in 
my life until 1883 or 1884, late, and I was not at Kentland when 
he drew that money. 

Solicitor for complainant offered in evidence the paper produced 
by the witness, which is hereto attached, marked Complainant’s “ Ex- 
hibit 10.” 

Q. When did you learn, Mr. Crawford, for the first time that those 
tax-payers would probably be entitled to stock, or that instead of its 
being a donation that there might be a stock liability there to the 
tax-payers ? 

A. I never learned it until away along, my impression is, late in 
1582. 

Q). Hovw did you learn it then? 

A. I dun’t know exactly how I did learn it; I know it was con- 
siderable of a surprise to me when I did learn it. 

(). You don’t know how it did come about? 

A. No; I do not. 

Q. You believed vou were the owner of all the stock ? 

A. I did. When I made the change in the board of directors of 
that company on the loth day of March, 1852, I did it supposing I 
owned every share of stock that was issued, or could be issued, in 

that company except for rights of way, and,as Mr. Anna- 
1424 bal has already testified, I gave him instructions to pay the 

money for that and not to issue the stock. I think he has 
already testified to that. 

(2. When were those notes surrendered to vou, Mr. Crawford ? 


(Referring to notes already introduced in evidence.) 


A. They were surrendered to me in January, 1S85. 

Q. From whom did you receive them ? 

A. I got them from Henry H. Porter. 

(). Where—here in Chicago”? 

A. Yes, sir. 

Q. I will ask you if vou were acquainted with the old) board of 
directors of the Indiana and Chicago Railway Company, who were 
in office previous to the 15th of March, S82”? 

A. Some I knew and some I never had seen or heard of. Mv im- 
pression is that of the directors of the Indiana and Chicago railway 
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I had known Mr. William Foster ever since I was a young man, and 
his family. Mr. Little, I think he was a director 

Q. Yes. 

A. I have known him as a “young boy at Brookston, Indiana, 
where I once resided. I don’t think that I had ever seen any of the 
others. 

Q. Did you know Mr. George Hardy ? 

A. I never saw Mr. Hardy in my life until the day that he came 
up and introduced himself to me, in June, 1881, and wanted me to 
buy the road. I never saw him afterwards until the 15th of March, 
I think. * 

Q. Did you know Mr. Spoor? 

A. No, sir; I never had seen him in my life. 
1425 Q. Did you know Mr. Snow? 
I never saw him in my life until the evening of March, 


1882. 

Q. Did you know Mr. Forseman? 

A. No, sir; I never saw him until long after that. 

Q. W hen did you see Mr. Spoor first; have you ever seen him ? 

A. My impression is that I saw Mr. Spoor when I was down at 
Goodland, on the 14th of March ; I don’t think I had ever seen him 
before. 

Q. Who was Mr. J. H. McConnell; did you know him? 

A. No, sir; I never had seen him before,-and I don’t know that I 
have ever seen him. 

Q. Mr. Little was secretary of the company, wasn’t he? 

A. I think he was; I think his name is to the certificate that was 
originally shown me. (Referring to “Complainant’s Exhibit 10.”) 

Q. The same Mr. Little who testified as a witness a few days ago ? 

A. Yes, sir. 

Q. Do vou know Silas Sink ? 

A. No, sir; I never saw him in my life that J am aware of. 

Q. R. G. Odle, of Warren county ? 

A. Nor him either. 

Q. I will ask you what business relations, if any, you had with 
the board of directors previous to the 15th of March, 1882” 

A. None whatever. 

@. 1 will ask you what control, if any, you had over their actions? 

A. That is a question of mental operations, I presume: I don’t 

know that I had any. 
1426 Q. You had no contract with them? 
A. No, sir; none whatever. 

Q. I will ask vou if you ever gave them any instructions at any 
time as to what they should do at the meetings of the board of 
directors ? 

A. Not in any such sense as that at all. Naturally, after I be- 
came by my contract with Mr. Foster the purchaser of practically 
all of the stock of the road, why Mr. Foster consulted me more or 
less as to what should be done and how to do it, and I on all such 
occasions us that made suggestions; very frequently they were 
adopted, and sometimes they were not adopted ; sometimes I would 
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Q. The point I am getting at is this, there are some of these rec- 
ords here that are in your handwriting ; you say you were requested 
at various times by the secretary to make minutes sometimes, and fur- 
nish a form. 

A. I didn’t do it at their request, specially, at all. I wanted to do 
it myself to see that they were formally correct. 

Q. So that at times you wrote the records yourself? 

A. I did very frequently, I think. 

Q. I will ask you if it was not about as easy for you to write the 
record as it would have been to sit down and make a memorandum 
outline of it, and then have somebody else copy it? 

A. It involved so much writing, of course. It was immaterial to 
me whether I did it in that way or the other. 

Q. What I meant by my question, which you wrongly in- 
terpreted asa compliment to your writing, was that it was about 
as easy for you to write the record as it was for you to write the 
memorandum for somebody else tu copy into the records. 

A. Qh, ves. 
1429 Q. I will ask you if in any instance where you wrote the 
record you did it from memoranda furnished by the proper 
officers of the company’? 

A. Certainly I did; I could not imagine a more motiveless crime 
than for me to forge a thing thdt was an utter formality about a 
meeting that was just as easy to hold as it certainly was to manu- 
facture. 

Q. There has been something said about a meeting held in Chi- 
cago February 18th, 1884, and about a certain letter of yours that 
was presented to that meeting and on which some action was taken. 
I find the original letter is attached to the record here The date of 
that letter is February 18, 1884. You are familiar, I suppose, with 
the contents of that letter? 

A. Iam. 

Q. I will ask you if that letter contains a correct statement of the 
situation, the things therein described, as you understood it at that 
time? 

A. Yes, I think it does; and as it was at that time. It was abso- 
lutely true in every particular. In that same connection you speak 
about a letter. Mr. George McDonald has testified to another letter 
at that time, which he termed a letter of instructions. Mr. McDon- 
ald is wholly in error in his recollection in that respect; there never 
was any such letter of instructions in existence as that about which 
he testifies. : 

Q. Mr. Crawford, I want to ask you one question in regard to 

this contract, and that is, what was the character of the 
1430 rails vou laid in the track of that road after your contract 
with the company ? 

A. The road is Jaid with rails in this wav—I might as well state 
this, because it has been inquired about several times, and I will do 
that as a preface to an answer to your question. The Block Coal 
road, twenty-one miles long, was laid with iron rails originally ; 
the line from Oxford to Goodland was laid in 1881 with iron rails; 
83—1280 
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the track from Goodland to Fair Oaks and from Oxford to Attica 
all of which was laid after the 18th of March, 1882, is faid ex- 
clusively with steel rails. 

Q. In other words, you put nothing but steel rails into the road 
after 

A. After that date. 

Q. After the 15th of March, 1882? 

A. Not a bar. 

Q. I want to ask you generally how the work was done on the 
road between Fair Oaks and Attica? 

A. It was done in every respect except on2—and that was a tem- 
porary measure—as [a] first-class road, with nothing slouched about 
it, either as to ties, or grades, or bridges, or station-houses, or tanks, or 
switches. There was across some of the bad and formidable gullies to- 
wards Attica some temporary work put across so that the trestle would 
be filled in by what i8 called train-work, simply for the reason that 
there was not any accessible earth there to make the grade origi- 
nally with, and it would require by estimates which I had made 
by my engineer, and which are confirmed by what Mr. Kimball 

has recently reported to the court—so he informed me— 
1431 it weuld require about $12,000 of expense to completely fill 

those temporary trestles and make it a solid embankment. 
That being done, all of the new work which was done there was 
thoroughly first-class work in every respect. 

Q). Then, in other words, putting your own money into the con- 
struction of that railroad, and expecting eventually to own it vour- 
self, you tried to build and did build as much as possible in first- 
Class shape. 

A. You are stating an impression of mine there that did not exist 
along towards the latter part of that construction—that I expected 
to own it myself. It was rather a question whether I was going to 
save anything out of it for myself than own it. 

Q. You did the work in first-class stvle? 

A. The work was done well. 

Q. The work was done in first-class style? 

A. Yes,sir; [do not mean by that a Pennsylvania railroad, but 
I mean,as far as my knowledge of railroading goes, that it was as 
yood a new road as had ever been built in the State of Indiana. 

Mr. Butter: What did vou cut the grade to? 

A. The prevailing grade on the part of the work that was done by 
me was 42 feet to the mile out of the Wabash, and it required, 1 pre- 
sume, an expense of not less than $10,000 in surveys to get that. We 
had to keep a corps there in the field, and I presume thev made 

twenty different surveys. It is almost impossible to get out 
1432 of the Wabash river with a satisfactory grade. It is 42 feet to 

the mile, Pthink. That part of the work from Oxford down 
to Attica is the only part of the work that was made under a survey 
made subsequently to my having anything to do with the property. 
The balance was done on the old survey. 


Mr. Pierce: So that for every dollar expended on that road vou 
think you have got its equivalent? 
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Solicitor for defendants objects to the question because the witness 
has not said that. 


A. I would not state that, because I think probably that was not 
true In some instances. I think, for instance, with regard to the 
Wabash bridge, that both the engineer that was in charge of the 
line and the contractor were both at fault in not putting some of the 
piers on pile foundations; and, therefore, I do not think that a-dol- 
lar of expenditure in that case meant a dollar of value. But for all 
the same it cost a dollar, and cost a good deal more than a dollar, 
because the result of their inattention was that a couple of the piers 
got knocked overboard, and it cost a good deal of money and tnade 
a great deal of delay in completing the whole work. 

Q. I will ask you then to state, Mr. Crawford, what, if anything. 
you lacked of a complete compliance with your contract for the con- 
struction of the road, so far as your construction went, if anything ? 

A. Well, I would prefer not to answer the question in that way, 

because it would be a question of opinion, and the amount 
1433 of the contract price there was stated at so much per mile, 

and it is an easy matter of arithmetic to get at that result. I 
don’t know of any particular, as far as detalii was concerned, that the 
contract was not complied with. 

Q. Mr. Crawford, I will ask you to state the amount of your in- 
debtedness to the First National Bank, for which you gave a second 
lien on those securities. 

A. Well, in December, 1884, it amounted to, my impression is, 
$293,000. 

Q. In December, 1884 ? 

A. In round numbers; yes. 

Q. What was that indebtedness incurred for ? 

A. Well, it was partly for the construction of the Chicago & In- 
dianapolis Air Line road. 

Q. For what part of it, should vou say? 

A. Well, I should say two-thirds of it, and partly for money that 
went Into the Chicago & Great Southern. 

Q. I will ask vou, along about that time, Mr. Crawford, if you 
were paying out money in the construction of the Chicago and 
Great Southern out of your own private funds’? 

A. I was pretty much doing that all the time, what time do you 
mean ? 

Q. During the period of this indebtedness to the First National 
Bank And I will ask vou if this indebtedness to the First National 
Bank was not allowed to run along by vou because vou were using 
money which might have gone to the extinguishment of that debt 
in the construction of the Chicago & Great Southern railway 7% 

A. Of course the money that I had that I put into the Chi- 
1434 cago & Great Southern railway ; if I bad not Jone it [it] mighe 
have gone to the clearing up of my indebtedness elsewhere, 

of course. It did not go that way, though. | 

Q. I will ask vou if you had any contract of any sort with Porter 
and Nickerson when they bought the bonds from Drexel, Morgan 
& Co. that you should retain any interest in them ? 
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A. Not the slightest. I never knew, as I have stated here before, 
explicitly—I never knew what the contract was between~Drexel, 
Morgan & Co. and Porter and Mr. Nickerson. I never had seen it 
or read it. I knew from what Drexel, Morgan & Co. told me, and 
from what Mr. Nickerson and Mr. Porter had told me, that they had 
bound themselves to buy those securities on the 20th day of August, 
if before that time I had not succeeded in cancelling that indebted- 
ness there. 

Q. And, as a matter of fact, you did not cancel that indebtedness? 

A. I was unable to do it ard did not. 

Q. Nor any part of it? 

A. Nor any part of it. 

Q. I want to ask you, Mr. Crawford, about this contract that was 
made in December, known as the syndicate, what has been called 
here the syndicate contract. I will ask you how you came to make 
that contract ? 

A. I don’t know that [ understand your question. 

Q. The First National Bank had had a second lien on these securi- 
ties? 

A. I have always stated it had. 

Q. I will ask you what securities they held at the time that 

syndicate contract was made to secure your indebtedness to 
1435 the bank? 
A. They had 4,700 shares of Louisville, New Albany, and 
Chicago Railway Company stock, that were at that time worth 
about eleven and a half or twelve cents on the dollar; also thirty- 
seven shares of the Gulf, Colorado and Santa Fé Railroad Company, 
$11,000 of the mortgage notes, signed by I. N. Herrick, and $27,000, 
I think, of bonds belonging to P. B. Shumway, the bonds being of 
the Wabash, Pacific, and St. Louis Railway Company, Chicago di- 
vision. The bonds did not belong to me, as I have stated. The 
mortgage notes were sold for $8,000, I think. It was a question as 
to the worth of the property. The individual who signed the notes 
was aman of straw and worthless. The Gulf, Colorado and Santa 
Fe stock was worth and sold for fiftv cents on the dollar. 

Q. That was all the securities they held then to secure them on 
the notes they held against vou ? 

A. It was. 

Q. Except the second lien ? 

A. You said securities they held, and I meant by that that they 
had in hand. The others they had, the second pledge of the securi- 
ties, were held by somebody else. 

Q. The securities were held by Drexel, Morgan & Co.? 

A. Yes, sir. 

Q. Do you remember the execution of the contract, known as the 
syndicate contract, in December, Mr. Crawford ? 

A. Yes, sir. : 

Q. I will ask you to state to the commissioner how that contract 

came to be made? 
1436 A. Mr. Nickerson advised me some time before that time— 
I don’t recall just exactly the date—that he and Mr. Porter 
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had come to an understanding as to the manner in which the sec- 
ond lien of the bank should be protected. I was not consulted very 
much about the matter. I was in such a situation that I had to do 
substantially what was required of me. Mr. Spooner was brought 
down, as [ understand, from Wisconsin, and he drew up the original 
draft of this paper, and it was executed substantially as he drew it. 
I had very little to do except as a passive instrument of fate. 

Q. That original instrument, together with its endorsements, bas 
been introduced in evidence here. I will ask you if the contract 
and assignment of your interest in that contract, and the endorse- 
ment of Mr. Porter of his notice of your assignment to the bank of 
your interest, were all concurrent acts—were all done at the same 
time? 

A. Yes, sir; thev were all done at the same time. I think the 
papers were all signed at one sitting, right there in Mr. Nickerson’s 
room in the bank. 

Q. I will ask you what interest you have got in the syndicate 
contract ? 

A. Not a cent. 

Q. Except so far as they 

A. You asked me what interest. I mean, as a practical man, to 
state that I don’t presume | have got a cent. Nominally there is a 
legal fiction in there I might be sail to have some interest in. 

Q. That is in so far as whatever the First National Bank realizes 

out of that contract goes to the extinguishment of your 
1437 debt to them ? 
A. Yes; and if there should by any strange mischance be 
a surplus of a few dollars over and above their debt, why, I would 
be entitled to that, but it would not amount to a tithe of the value 
of the fresh property that I was compelled to put into the concern 
in that deal. 3 

Q. So that your executing that contract was for the purpose of 
releasing the securities that the bank already held against you ? 

A. The purpose of my executing that contract was exactly this: 
I owed that bank $300,000, practically, and I was in just this fix ; 
Mr. Porter had bought out those securities at the Drexel, Morgan 
& Co. sale, and except for some adjustment that should be made 
between the bank and Mr. Porter, satisfactory to the bank, | was in 
a condition to be ruined by the debt of $500,000, with practically 
no security against it. And as IT understood then, and always un- 
dersiood, that the purchase by Mr. Porter of the securities at Drexel, 
Morgan & Co.’s was under an arrangement or an understanding, in- 
definite in its character, between him and Mr. Nickerson that although 
he should purchase the securities out and out from Drexel, Morgan & 
Co., that he would after that purchase make some adjustment of the 
bank debt that should be dependent upon future negotiations and 
investigation, and unless I came isto that arrangement why I was 
there with a debt of $300,000 against me, and no security, so that I 
was not in a particular condition to make any argument or drive 
any terms with anybody. 
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1438 By agreement a recess was then taken until 2.30 o'clock 
p. m. 


~ 


Parties reassembled at 2.30 o’clock p. m., when the direct exami- 
nation of Henry Crawford was resumed by Mr. PIERCE, as follows : 

Q. Mr.Crawford, in this petition filed by Swan and Atkinson in this 
case, sworn to by Cephas Atkinson, I find this allegation: “All the 
persons named ”—referring to the directors who were elected at that 
meeting of the board of directors on the 15th day of March, 1882— 
“were his friends, kindred, employees, and servants, and constituted 
a ruling majority in all the meetings of said board. They were 
all”—I want to call your attention now particularly to what I read 
from this on—“ they were all subject to his personal control and 
domination, and were elected and qualified under promise and 
agreement to carry out the wishes of the said Henry Crawford in 
and about the premises.” I will ask you to state whether that alle- 
gation is correct, Mr. Crawford ? 

A. It is not. 

Q. State what promise or agreement, if any, was ever made to 
any of those parties. 

A. Not the slightest. I had them designated as directors. I am 
no doubt responsible for that, and at that “date, at Goodland, I trans- 
ferred to each one of them a share of stock, as per the paper which I 

now produce. That is the original of the transfer under date, 
1439 I think, March 15, 1884. 
Q. That is the transfer, Is it? 
A. That is the original paper. 


Solicitor for complainant offers in evidence the paper produced 
by the witness, which is attached hereto, marked “Complainant’s 
Exhibit No. 11.” 

Solicitor for defendants objected to the document, because it con- 
tains no proper assignment of stock under the laws of the State of 
Indiana. 


Q. In the same document I find this allegation—that is, in this 
petition of Swan and Atkinson: “After said Crawford had procured 
said bonds and stock he delivered them to Drexel, Morgan & Co., 
bankers, of New York, by way of pledge for an individual loan of 
money made by them for about the sum of $350,000." What do you 
say to that allegation, Mr. Crawford ? 


Solicitor for detendants objected to the question, and objected to 
the course of counsel in reading from papers and pleadings In this 
case to get the opinion of the witness or the testimony of the wit- 
ness about their truth or falsity as irregular and incompetent. 


The statement ts false in two particulars. In the first place, as 

the statement is inthe petition there, taken in connection 

1440) with the prior averment that I obtained the bonds and stock 
after February, ISS4, and then hypothecated them to Drexel, 
Morgan & Co. for an individual loan of money. The bonds were 
hypothecated to Drexel, Morgan & Co., as [ have stated, in January, 
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18835; and instead of its being an individual loan of money, if by 
that is meant a loan to me, for my individual use, that every dollar 
of the money went into the property. 

Q. When did you hear or receive the first intimation that there 
was anything wrong with the issue of those bonds, or anything 
touching their validity and legality ? 


Objected to by solicitor for defendants. 


A. It was in February, 1885. 
Q. Where, under what circumstances, and from whom ? 


Objected to by solicitor for defendants. 


A. Mr. F. F. Lacey, a month or so before, had presented to me, 
desiring that I should approve the same, an account which he had 
made out against the Chicago and Great Southern Railway Com- 
pany for services. Accompanying the account were a large number 
of memoranda and papers. After an examination [ informed him 
that the account was largely incorrect. 

@. It was his individual account, was it ? 

A. Yes; and that I should decline to approve it as being cor- 
rect, pointing out to him a very large number of items. Not long 
afterwards he visited my office and insisted with some degree 
of heat that his account, as he tad presented it, should be ap- 

proved by me; and not only that, but that I should person- 
1441 ally see Mr. Porter and see that that was paid. I told him I 

would not approve his account as correct, and I should not 
ask Mr. Porter or anybody else to pay it in that condition. He re- 
marked then in substance that his account ought to be treated as an 
exception, he thought. TI asked him on what ground, and he said 
I knew he was cognizant of certain matters that would defeat the 
bonds and render my connection with the company fraudulent. I 
told him that if he or anybody else was possessed of that knowl- 
edge they had better make public any connection of that kind that 
I had with the transaction, and that from that time forward I cer- 
tainly should decline all intercourse with Iitna. IT give about the 
substance of the conversation. Of course it was attended by some 
heat probably upon both sides naturally. That constitutes the first 
intimation that I ever had on earth that there was to be any assault 
whatever upon the validity of these bonds, or upon my connection 
with the Chicago & Great Southern railway. 

Q. Embracing your construction contract? 

A. My connection with the railway company. 

(). Mr. Crawford, I will ask you if you have ever gotten any 
inonev out of the ¢ ‘hicago & Great Southern railway? 

A. Never, under any circumstances or at any time. My connec. 
tion with the Chicago and Great Southern Railway Company bas 
been the most disastrous experience of my life, and T have lot what 

would be a very handsome fortune in it. 
1442 Q. How much money did you put into the railroad after 
your contract with Drexel, Morgan & Co.,and upon what se- 
curity did you put that money in” 
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A. All the money that I put in, of course, after January 1, 1883, 
I put in without absolutely any security whatever except the hope 
that I would be enabled to work the thing out. I can speak but in 
general terms of the amount of money that I put in after that time, 
without a dollar of security in my hands or any opportunity to get 
any from the corporation. 

Q. And what would you say that was? 

A. My impression is that I put in after that time, and un to the 
time the receiver was appointed, not less than $250,000 cash. 


1443 Cross-examination by Col. Cooper: 


Q. Mr. Crawford, the claim of the Cleveland Rolling Mill Com- 
pany for the amount that it got judgment for, was that substantially 
correct ? , 

A. I have no doubt, Colonel, that it was entirely correct, as far as 
my knowledge goes; of course quite an amount of that represents 
interest. The cause of action, as it finally went into judgment, con- 
sisted, as my memory serves me, in the purchase-price of a thousand 
tons of rails, at fifty-two dollars and a half, I think,of which amount 
$22,700 had been paid in 1883, and the amount for which the judg- 
ment was recovered represented the original price, with interest, sub- 
ject to that payment, and I have no doubt is entirely correct; I 
never examined the account critically, but I think so. 

@. And that was for material that went into the construction of 
the road? 

A. It was for iron rails purchased in the vear 1881 that actually 
were lai? on the road in that year or early in 1882, prior to March. 

(Q). Were all the purchases made prior to March, 1882? 

A. Do you mean of the Cleveland Rolling Mill? 

Q. Yes. 

A. O, yes; I think they were; my impression is that these rails 
were all delivered in November, 1881, and Jaid on the track, and 
constitute a part of the iron rails which lie between Goodland and 
Oxford. 

Q). The claim that went into judgment in favor of Fitzsim- 
1444 mons & Connell, what was that for, do you remember ? 

A. The company bought bills of lumber at various times 
of Fitzsimmons & Connell; some of it was for work on the north 
end of the road; [ mean by that, between Attica and Fair Oaks ; 
my own impression is, that this particular bill of lumber was for 
the purpose of repairing the bridge over the Big Shawnee, south of 
Attica,on the Block Coal road. That part of the road had been built 
for quite a long while before [ bought it, and some of the wood-work 
needed repairs; I had to puta very large amount of repairs on that 
part of the line, after it had been bought; [am not able to state 
accurately, but that is my best impression—that this last bill was for 
that purpose. 

(). How was it about the claim of Mueller & Christie, which went 
Into Judgment ? 

A. Mueller & Christie’s claim arose exclusively for ties that were 
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shipped down over the road and laid into either new construction in 
the main track or sidings. 

Q. And as you understand the amount of the judgment was ob- 
tained—that was substantially correct ? 

A. I don’t know, Colonel, of a single judgment that was obtained 
against the company to my knowledge that was not for the accurate 
amount that was due. 1 have this general knowledge over the 
matter: they originally brought a suit, and I was begging for time, 
and I put my hand into my ewn pocketbook and paid Mueller & 
Christie the last thousand dollars which was got before they got 

judgment, simply to protect the concern against having Judg- 
1445 ments while I was making these negotiations, so as to clear 

its credit. I have no doubt but that that judgment is for a 
correct amount. 

Q. Were the claims of Oliver Bros. & Phillips and H. B. Seutt & 
Co. for materials used in the construction of the road ? 

A. I have forgotten distinctly about the claim of Oliver Bros. & 
Phillips; I think it was. The claim of Scutt & Co. was for barbed 
wire used for fencing; that was bought by the company ; it was not 
embraced within the terms of my construction contract; 1n other 
words, I was not obliged to furnish any fencing; but, as I remem- 
ber the transaction, Mr. Worden, who was the agent of the company 
at Goodland, made an order from the agent of Scutt & Co. for that 
barbed wire, and it was shipped out and was put in fencing along 
the line of the railroad, and is there to-day. 

Q. The Marsh & Bingham Company ; what was that material for? 

A. My impression of the Marsh Bros. & Ransome, I think the 
name is,or Marsh, Bingham & Ransome—the firm changed a 1ittlee— 
it is the same as to that bill as to the other; it is es rather a 
strong impression of mine that both those items of timber were for 
repair on the Big Shawnee bridge; we had bought at odd times for 
two or three years bills of lumber from them that had been paid for. 
] may be in error about that, but that is siinply an impression; un- 
derstand me, all of it went into the road either for original construc- 


tion or for repairs. 


Q. At how early atime did you acquire the Block Coal road 
1446 property, or rather the stock, which [ understand you repre- 
sented that property; at how early a period ? 

A. My impression is that it was about a month before I bought 
the Foster stock. Pigs 

Q. That company, as I gather rather from a suggestion in your 
direct testimony than otherwise—that property had been foreclosed 
under a mortgage ? 

A. Under a first mortgage. 

q. And had been bought in? 

A. Yes, sir; it had been bought in by A. J. Dull. A master in 
chancery, Fishback, had made ‘a deed to A.J. Dull; then he had 
organized a company under the laws cf Indiana of 1585, and that 
company was named the Chicago & Block Coal Railroad Company ; 
it had no bonds and it had no debts, and it simply held this stock. 

Q. And the stock represented the property ? 

84— 1280 
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A. The absolute property free of liens and clear. = 

Q. That purchase you made in vour own name ? 

A. Yes, sir. 

Q. From Mr. Dull ? 

A. Yes, sir. 

Q. You gave your note for it, as I understand ? 

A. I did; for $200,000. 

Q. How much had been paid on that by the dth of January, 1885, 
when Drexel, Morgan & Co. took the securities ? 

A. I had made one payment out of my own means of $35,000 and 
a second payment of $50,000; I didn’t get credit for quite $50,000, 
because there was some little question of exchange, or something 

like that, so that the actual voucher sent up was $49,990 some- 


1447 «thing, I think, but I actually spent $50,000 and $35,000, 


making $85,000.. 

Q. And,as [ understand, all the franchises and property and 
rights and interest of the Block Coal road were subsequently con- 
solidated with the Chicago and Great Southern railway ? 

A. You are correct, and it was part of my contract with Drexel, 
Morgan & Co., as you ‘will see by a reference to it. 

Q. You spoke about the Chicago & Block Coal Railroad Company 
not being built between Attica and Yeddo, and also having acquired 
rights of way substantially to Brazil, and some construction done on 
that; am | correct on that statement ? 

Q. You are, sir; entirely. The old company, called the Indiana 
North & South Company, had acquired the right of way, beginning 
right in the heart of Brazil, and had graded the line once fully, for 
about 17 miles northward, right through the coal-field and nearly 
up to Rockville, the county seat of Park county; then they had 
rights of way practically all the way up to Yeddo. 

QQ. It was all that property that was consolidated with the Chi- 
cago & Great Southern ? 

A. It was—that is, whatever the Chicago & Block Coal Company 
owned, of course, went Into the consolidation. 

(2. As I understand from you, atthe time that these two directers 
first visited vou, your understanding was that they visited vou be- 
cause of their knowledge of your ownership of the Chicago & Block 

Coal Company, and vour purpose to build that from there to 
1448 bring the coal right into Chicago ” 

A. You have not got it exactly right; at that time [ was 
building the Air Line read, and the purpose was not to build the 
Coal road into Chicago, but was to make a connection with the Air 
Line road at the first available point; they had heard of that; I 
think it had got into the papers ; the meeting was not of my seeking 
at all; they sought me. 

Q. You learned from them that they did not have anv control of 
the Indiana & Chicago Railway Company as it was then named ? 

ALT did. 

(). But that Mr. Foster had ? 

A. I do not care about unnecessarily giving private conversations, 
but substantially what they wanted’ me to do was to buy up some 
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claims against Mr. Foster, so as to, as it were, squeeze him out of 
his stock, and I declined to do it; that is what it was. 

Q. And then you met Mr. Foster ? 7 

A. I said I would not have any dealings with anvbody in regard 
to that, except in an open manly way with Mr. Foster; they went 
home then, evidently, and reported the conversation, and Mr. Foster, 
without any suggestion on my part, visited me. 

Q. And the result of that was the contract of June 25? 

A. It was. 

Q. Now, when you were dealing with Mr. Foster and made that 
contract with him, you understood, did you not, that a contract with 

him meant practically what the contract says—the control o | 
1449 the road by you—that is to say, the control of the majority 
of the stock ? 

A. I thought, Col. Cooper, when I made that contract 1 was buy- 
ing everything in the way of stock issued or that could be issned, 
except the ten thousand dollars which I afterwards bought from him, 
taking out of view the question of the obligation to issue stock to 
a very small amount fora right of way that I intended to pay in 
money, so that you are entirely correct in stating that I presumed 
that I was buying the entire property just exactly as my contract 
recites, free of debt and free of any obligation ever to issue another 
dollar of stock except the ten thousand dollars of Mr. Foster's. 

Q. There has been introduced in evidence a certificate which you 
presented this morning, made by the secretary of the Indiana & 
Chicago Railway Company, dated June 22,1881,and marked “Com- 
plainant’s Exhibit 10,” in which i is stated the number of shares of 
stock subscribed since the organization of the company. Now, 
whilst Mr. Foster owned a great majority of those shares, as appears 
by this certificate, yet there are numbers of other people who owned 
a few shares. Now, did you or not have anv agreement with the 
owners of those other shares that they would join in this matter 
with Mr. Foster and make a sale to you ? 

A. My answer to that, as will be seen. is based upon the recitals 
of the agreement of the 23rd of June, which is not only between 
Mr. Foster as alone, but Mr. Foster in behalf of himself and his asso- 

ciates; so that, although wv dealing was with him alone, 
1450 vet he purported to bind some unknown persons there that 

they would transfer to me every dollar of the stock outside of 
the ten thousand dollars that Mr. Foster held. Let me read it, be- 
cause it states it exactly as | understood it. T bought certain certifi- 
cates of stock numbered from 3 to 17. Now, if vou remember those 
certificates, they embrace not only certificates that were issued to 
Mr. Foster, but the little baby certificates that were is<ued to others, 
and, as a condition of the sale of this stock, the said party of the 
first part—that 1s, Foster—*“ hereby expressly covenants and ape Peas 
that the said certificates of stock and the shares hereby transferred 
comprise the entire amount of stock of said corporation that has 
been actually issued, with the exception of $10,000 thereof that hus 
been issucd to the party of the first part; and said party of the first 
part further guarantees that the said Indiana & Chicago Railway 
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Company is under no binding obligations to issue any stock except 
as aforesaid, except in connection with and as payment for the pro- 
curing of certain rights of way.” I understood the situation to be 
exactly as recited there; that I was buying every dollar of stock 
that was or could be issued, except the ten thousand dollars of Mr. 
Foster. 


Q. And you supposed, from your acquaintance with Mr. Foster 


and your knowledge of him, that he was able to control these other 
certificates that were outstanding—the baby certificates in the names 
of these other people ? 
A. I did. He assured me that he was, and I judged also 
1451 by the talk I had bad with Mr. Hardy and Mr. Little that 
the community wanted the road very badly, and were willing 
to do almost anything to get it. 

Q. The contract provides in the last clause as follows: “It is 
further agreed that the said stock certificates hereby purchased 
shall be this day deposited with the First National Bank of Chicago, 
Illinois, to be held by it in escrow until full payment of the pur- 
chase-money herein.” Was that provision of the contract complied 
with? 

A. No; it was not; my impression is just the same as Mr. Foster’s, 
that Mr. Starin, the same day of that contract, as you will perceive 
there, made a payment of $5,000; it is endorsed right there in Mr. 
Starin’s handwriting on the inside of the contract, and my impres- 
sion issimultaneously almost with that; Mr. Foster handed me over 
the certificates of stock ; I know they never were put up in any bank 
or anything of that kind. 

Q. As to the ten thousand dollars of stock which Mr. Foster still 
retained, was there any understanding, verbal or otherwise, between 
you and Mr. Foster on the 23rd of June, or from that up until the 
15th of March following, that you were to become the purchaser of 
that? 

A. My impression is that I treated that stock as hardly entitled 
to be considered as stock for which anything had been paid; I 
looked upon it rather as a gratuity that had been voted to him for 
services, and I can say very frankly that it never had any value in 

my eyes until I was compelled to buy it in March, and I 
i452. think that, reading between the lines a little,a man might 
observe that I was under a little moral pressure at that time, 
and that the attitude a certain gentleman was taking was with ref- 
erence exclusively to compelling me to buy that outstanding stock. 

Q. The other stock, the $50,250 of stock which you had bought 
on the 23rd of June 

A. Had been issued on engineer certificates for work done. 

Q. For actual work done, as you supposed then ? 

A. I presume so. 

Q. Have you seen anything to the contrary since, or do you 
know ? 

A. I did not go down there until after the situation of things had 
utterly and entirely changed; in the fall of 1881 I was building the 
Air Line road, and just at this particular time we were negotiating 
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the consolidation with the Louisville, New Albany & Chicago, and 
I was absent from home almost continuously, and, as I have stated, 
I never went down upon the property before I bought it to see it; 
I did not go down, I think, not even to see the property, until 
March, 1882, so I was not able to distinguish what was original 
work, if I even inquired, with what it was then; then there had 
been 20-odd miles of road actually completed and considerable 
more work dune. 

Q. You speak about pressure being brought to bear upon vou; 
your understanding was with Mr. Foster that as you had bought 
out this stock on the 23rd of June, which was a Jarge majority of all 

the stock of the company, and there being no bonded debt, 
1453 that your say-so should have a large control in the affairs of 
the company from that time on. 

A. I used the word pressure in this sense, as you will per- 
ceive by that contract; I think itis in the contract, if it was not 
understood ; I think it is expressly recited in the contract that the 
board of trustees were to resign at my request; I think that is right 
in the contract. 


Q. It is. 


A. When I called upon the gentlemen to do that there was an 
absolute declination until I bought Mr. Foster's stock ; that is what 
I mean by pressure, to put it fair to“you. | 

-Q. You purchased that stock in order practically to carry out this 
contract of June 23d, did you not? 

A. I purchased it, Col. Cooper, for this reason: I had at that time, 
in March, 1882, put into that concern and was obligated for half a 
million of dollars nearly, and probably have seen enough of Mr. 
Foster to know that he is a very peculiar man; and he seemed to 
think that my province was to respond to his checks, and that: was 
all I had to with it. ; 

Q. You were to be simply a pay master? 

A. I was to be simply a machine to raise money for him to spend ; 
and when I sent down a construction contract it was then thrown 
back in my face without a word of suggestion or explanation or any- 
thing of the kind. And [had an impression that the man who 
owned a horse and buggy had a right todrive it. and accordingly I 
visited Goodland in March, 1852, and I had been trying by Jetter to 

get Mr. Foster to call the board of directors together, but some- 
1454 body was always sick ; there was always some impossibility and 

I could not understand it untill wentdown there, and I very 
soon got at the drift of matters which was there there would not be 
any board of directors called together until [bought that stock, and I 
submitted to the inevitable. 

Q. You bought the stock in order to get complete control ? 

A. 1 bought the stock in order to get out of a muss that I saw I 
was getting into there, and simply to get that out of the way, that 
accounts probably for your ques! ions the other dav as to how quickly 
his anxiety for the townships oozed out when he prot his stock 
bought. 

Q. That construction contract you spoke of as being thrown back 
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at you was the same one that was introduced in evidence here by 
Mr. Foster ? x 

A. Yes; I think so; I see that is in the handwriting of a clerk I 
had in the office; I have no doubt but what it is. 

Q. On the 15th of March, when vou bad bought out the balance 
of stock of ten thousand dollars, you then supposed you owned it 
all? 

- <A. I did. 

Q. At that time were there any debts against the company that 
you knew of ? 

A. At that time? 

Q. Yes. 

A. I knew that the Cleveland rolling mill bill was partially un- 
paid, and I knew that the Bessemer Steel Company's bill was unpatd ; 
outside of that I don’t think, Col. Cooper, that there were any bills 


-unpaid to my knowledge, and this examination has not—— 


Mr. Butter: Except what it owed you? 

1455 Probably that would not be considered a debt; 1 don't 

know; but I understand Col. Cooper’s question to mean out- 
side of myself; my impression is that outside of those two matters 
that there is not to-day, as far as I can ascertain, any debt whatever 
of the Chicago & Great Southern Railway Company that is earher 
than March, 1882; I may be in error about that, but I don't think 
so. 

Q. Then, of course, vou expected to take care of the Cleveland 

tolling Mill Company’s claim and the Bessemer Steel Company's 
claim ? 

A. IT always expected and hoped, down until the 28th day of Oc- 
tober, when the receiver Was appointed, that every man that had got 
a dollar against that concern would be paid, and [strained my 
credit and inv pocket at all times up to that date to pay them. 

(J. That being the situation, vou felt at that time, as vou have ex- 
pressed it very aptly here, that vou were practically a corporation 
sole[ly ]; vou owned the Chicago & Great Southern Railway Company. 

A. I presumed honestly at that timethat [T owned every share of 
stock that company had issued or was under any obligation to issue, 
except the obligation upon rightsof way, which [ intended to liqui- 
date in money and not in stock,as Mr. Annabal has testified; I gave 
ham positive Instructions, 

Q. Then to lav aside the obnoxious character .of the terms em- 
ployed here, such as creatures, and so forth, in the answer of Swan 

and Atkinson from which connsel for complainant has read 
1156 to vou, these gentlemen that you selected, Mr. Crawford, as 

directors, von expected them to do vour bidding, did) you 
not? 

A. No, sir: not in that sense, Colonel. 

(2. [ don’tmean to say they were to do anything dishonest at vour 
Lorcdedinige you would not ask them to do that; but whatever you as 
the sole owner of that property wanted done, you would expect them 
to do it? 
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A. Not iu as broad a sense even as you put it. I takean entirely 
different view of that situation, from what, not only the pleadings 
do, but from what you intimate now. I have known, and no doubt 
you have, of numerous instances where people have been what might 
be called nominal directors; I mean by that where the main owner 
has put stock into their hands, and they are very far from being 
creatures, and they are very far from being entirely subordinate to 
the will of the owner of the stock, and I did not expect and did not 
intend that the people that I put in there should be robbed of their 
manhood or that they should be compelled even to do a formal thing, 
nor did I ever ask them to do a formal thing, that if they had been 
the owners of a large amount of stock in their own right they would 
not equally have done. 

Q. What I ask vou is this, Mr. Crawford, whether you would not 
from your relations with those gentlemen, whom vou designated as 
members of the board of directors, and your sup yposed entire owner- 
ship of that property as being in complete domination of it, whether 
you would not have regarded as bad faith any honest fair thing that 
you proposed to have the directors do which they should refuse to 

do? 
1457 A. I would have expected them to have done any honest 

thing whether I had put the stock in their names or whether 
they themselves owned it. Now, let me illustrate, and | can illus- 
trate it, I trust, without the slightest degree of offense. John B 
Lyon is the owner, or was the owner, of the Indiana & Illinois 
Southern Railway Company, and he did just exactly what I did in 
this instance; he put into the hands of certain individuals, we will 
say, nominal amounts of stock. [understand by that neither that 
they became his creatures nor that he had any right to expect that 
they would act in anywise different from what they would have 
acted if they were owners of the stock, although they may have 
been his son-in-law and his counsel and his partner and an em- 
ploy e. : 

Q. Would you, under the circumstances attending the election of 
these ge ‘ntlemen to the board of directors and their conduct of their 
respective offices, have tolerated from them a policy with regard to 
the operation of that road, its construction, the handling of its se 
curities, the mi aking of contracts, so long as your proposition Was a 
fair and honest one, different from your own ? 

A. IL don't know that I can answer that question except as an hy- 
pothetical case, for this reason, that vou will observe at once that 
from the hour that I had to do with that corporation in March, and 
from the hour that these gentlemen that vou have indicated had to 
do with it, the company never had a dollar of its bonds nor a dollar 

of its stock that it had any control of practically on earth 
1458 So that, as stated this morning, I not only regarded tnvself, 

so to speak, asa corporation sole [ly], but I also stated, I think, 
but if not, I repeat it here, that T regarded practically what was 
done from that time onward as more a formal matter than a matter 
having no practical bearing. 
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Q. Still I don’t think you quite answer my queetion, Mr. Craw- 
ford. 

A. I want to do so if I know what it is. 

Q. It is this: Let me state the situation as I understand it. Al- 
though this preperty was in the form of a corporation, and the work 
had to be done as a corporation, yet you were the owner; you were 
the sole man that had any interest in it,as you understood it. Now, 
what I am asking is this, whether your policy or direction or control 
was not a matter that you insisted upon, or, rather, you had your 
way about it, and these gentlemen never objected to what you did 
from the start. 

A. My impression is, and I answer the question as I understand 
it, that the board of directors from and after the 15th of March, 1882, 
never did but three acts that you could designate as anything be- 
vond the merest formality in the world. The first was my con- 
struction contract, the second was my consolidation, and the third 
was the nominal auditing by mere arithmetic per mile what the 
amount of work that I had done and what I was entitled to under 
the terms of the construction contract. Now, outside of that, I an- 
swer your question also by stating that the board of directors of 

course had not anything to do with the building of the road; 
1459 I mean on the theory that I was building it under my con- 

tract, and therefore there was no occasion for me to differ 
from them in judgment at all. 

Q. Forinstance, when you wanted that construction contract passed 
upon, and the form of the mortgage approved formally by the board, 
and the authority that is given in the meeting of March 18 with 
reference to the million dollars of bonds, you called a meeting, did 
you not; vou called the board of directors together ? 

A. I undoubtedly suggested there ought to be a meeting for those 
matters. , 

q. At the time vou were president? 

A. Pardon me just a moment. The mortgage had been author- 
ized; it had been executed, it had been acknowledged and recorded, 
and a million dollars of bonds had been issued under it before that 
time, and the question was simply formally putting it upon the 
record, was just as idle a formality as for counsel to sign his name 
at the foot of a pleading. The only thing that was done, as I said, 
beyond formalities, it seems to me, at that meeting, was the simple 
question of my construction contract. 

Q. You heard Mr. Starin’s testimony as to what occurred with 
reference to that ? 

A. Yes; I was‘present. 

Q. Isn't that substantially correct, as you remember it? 

A. I think so, except this: I think Mr. Starin probably put at a 
larger valuation my connection with the matter than I would, as a 

matter of memory. Mr. Starin bore a very pecuniary relation 
1460 to me at that time: be was mv confidential man and a very 
valuable man, and if IT was asked as a mere matter of mem- 
ory, although I do not pretend to put my memory ordinarily as 
against his, 1 should have stated that I sketched out in rough to 
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Mr. Starin the kind of construction contract that I thought ought 
to be made to cover the formal issue of the bonds, for that is the 
only way you can get bonds and stock out that ever I heard of under 
modern railroad building, and my impression is that Mr. Starin 
substantially reduced that contract to form and had put into type- 
writer. 

Q. Isn’t it very largely copied verbatim from the former contract 
that was submitted in February of that year to the board of direct- 
ors and by them rejected ? 

A. I haven’t looked at it closely—my own impression is, Colonel, 
you will find that too is copied from my Air Line construction con- 
tract; I judge so by a hasty reading of them. 

Q. These other gentlemen had no moneyed interest in this road, 
had they ? 

A. No, sir. 

@ You owned it all? 

A. AsIstated, I bad bought all the stock onthe 15th day of March, 
1882, and I transferred to each of these gentlemen, or attempted to 
do so, a share of stock apiece. 

Q. That is the paper that has been introduced in evidence? 

A. The paper that is introduced is the paper to which I re- 

fer. : 
1461 Q. That is the only transfer or evidence of transfer that 
was ever made to them ? 

A. Itwas. It was not up tothat time, and not forsome time later— 
that is, there was not much ceremony about any of it. There never 
had been any stock-book. The entire avails of the corporation up 
to March was that record-book. 

Q. You did not charge them anything for the share of stock apiece; 
you did not intend to; 1t wasa mere form to qualify them as direct. 
ors ? 

A. I presume it was exactly like similar cases that have occurred 
ever since the history of corporations. Where a man ownes a large 
amount of stock, or owns the control of the stock, why they transfer 
stock very frequently to constitute or make a person eligible for di- 
rector; I presume you probably have kuown of such experience, as 
well as some others of us. 

Q. Isn't it true that the matter of the construction contract, and _ 
the matter of the board of directors wis practically a matter of form 
that was necessary to go through in order to accomplish what vou 
desired, namely, to get legally issued the bonds and stock of that 
company ? 

A. Toa certain extent that is true. I do not know any way in 
which bonds or stock ef a corporation can be issued except, first, by 
people making stock subscriptions, and pay a hundred cents on the 
dollar ; that is rare. And also the other way is by a construction 

contract by which somebody shall, in advance of any work, 
1462 take risks, and take a lump sum, either in money, if the com- 

pany is fortunate enough to bave any money ,or, ifnotin money, 
in stock and bonds per mile, or for a lamp sum, to construct a piece 
of work. And I had no other resource except to adopt the last 
S5—1250 
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course, because the company had no money ; nobody had subscribed 
for any stock ; it had not a doilar of stock subscriptions; it had not 
any assets. 

Q. That is not quite true, that the company had not a dollar of 
stock subscriptions, is it? There were some small sums subscribed, 
which the testimony shows you agreed to take care of. i 

A. Possibly that may be correct to that extent. What I mean is 
that they had not anything in the way of assets to build a railroad, 
nor to build an inch of railroad. 

«). Do you remember whether, at the time you bought Mr. Fos- 
ter’s interest, in June, 1881, whether the towns had at that time 
voted the aid to the road—the four towns, or any of them ? 

A. My impression is that in one of the four townships that the 
election had been held, but there had been no stock subscribed for, 
nor did the election recite that it was to be for stock. 

Q. That was, under the law of Indiana, as I understand, an op- 
tion ? 

A. To a certain extent, yes. 

Q. How much in all was paid by those towns, Mr. Crawford, as 
near as you can remember ? 

A. I have been trying to find out; I don’t think, Col. Cooper, that 
a dime of it ever went Into my hands. My impression is, that just 
before this March meeting, in 1882, Mr. Foster collected somewhere 

about $13,000 or $14,000 from some one or twoor all of those 
1465 township taxes. 
Q. What did he do with that; what is your understanding ? 

A. I presume it went into the work; it did not go into my pocket, 
and I shall not say it went into his at all. I presume, and have no 
doubt at all, that it went into the work. My impression is, from all 
my recollection en the subject, that somewhere about $40,000 has 
actually been paid over by ithe] treasurers of the two counties, that 
has ultimately found its way into the work. I can state how that 
was done. After I had to do with it, as | am informed, Mr. Anna- 
bal .pretty largely managed that thing down there, and wherever 
there was a creditor who was a tax-paver he would be given an 
order on the county treasurer that would be accepted in lieu of 
tuxes, so that In reality no money passed. 

Q. He paid his taxes with the order? 

A. He paid his taxes with the order, and that at the same time 
liquidated the claim that he had for a little graduation, or some- 
thing like that. Then other creditors were given orders on the 
trensurer calling for money, so that as a matter of fact very little 
money ever passed over from the treasurers directly to the com- 
pany; | don't think a dollar I ever had or ever came into my bands. 

Q. Did you examine the record-book of the company prior to the 
time you purchased the stock of Foster’ 

A. I never saw it. 

Q. When did you first see it? 
1464 A. My impression is that the first sight that I ever had of 
the record-book was when I went down about a day before 
the 15th of March, 1882, and I asked to see the record-book, and 
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then was the first idea that I had that that contract that I had sent 
down for construction had been unanimously and ignominiously 
rejected. 

Mr. Prerce: They had not notified you? 

A. No. I saw that something was the matter, and | insisted that 
Mr. Foster should call the board of directors together and I should 
know where I stood. I was getting pretty rapidly into a corner, 
everybody expecting me to pay bills, and [ had not anything to 
pay them out of, and I had not a dollar of securities at that time. 

Col. Cooper: And you had not a dollar of obligation from the 
company ? 

A. Not a dollar of obligation from the company and never did 
have. I had hvpothecated the securities for the Coal road, exactly 
as Mr. Foster had required I should. 

Q. Speaking about the Coal road and the hypothecation ; it was 
understood between vou and Foster thai you should use those 
bonds to secure the payment of the debt to Dull & Company for the 
Coal road ? 

A. It was. I had at that time, and to his knowledge, transferred 
that contract to the Chicago and Great Southern Railway Company, 
so that I was in this fix: | owed for the propertv,and vet I bad 
transferred the right to it to the Chicago & Great Southern Railway 
Company. Mr. Foster when he was on the stand forgot, probably, 
a matter of recollection. Mr. Foster and I talked over the necessi- 

ties of the situation, and what ought to be done with these 
1465 securities, and, as I told you, I think I was in New York 

when he came up here and signed them, and Mr. Foster, at 
mv suggestion, made a memorandum, which really never went into 
the form of a contract. [am not able to state at this time what was 
the special reason of it, but T now produce it as being a paper which 
really states what the understanding was with regard to these se- 
curities, it being a paper made by Mr. Foster at the time he signed 
these bonds and delivered them to me, and all in his own hand- 
writing. : 

Mr. Pierce: Was it delivered to you” 

A. I think it was not delivered to me: it was left for me. 

Solicitor for complainant offered in evidence the paper produced 
by the witness, which is marked “ Complainant's Exhibit 12.” 


Col. Cooper: That memorandum you found for vou when you 
returned from New York and found the bonds there ” 

A. Mv recollection of it is, I was in New York on other mutters, 
and when I got back I found the bonds here, and Mr. Foster ane I 
had stated before—we had discussed what should be done, and what 
the necessities required should be done, in the matter, and [ sug- 
gested that he should draw out a memorandum, and why it was 
never executed I don’t know, but that is the original memoranduns, 
It is all in Mr. Foster's handwriting, and states, as | remember it, 

the conditions under which be handed over the bonds. It 
1466 only varies from his statement, as vou perceive, in being 
more precise, and in stating that the bonds were to be held 
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as my security after the Block Coal road had been taken care of, put- 
ting we in the second rank. 

Q. Practically where the First National Bank was with Drexel, 
Moryan & Co. ? 

A. Yes, sir. 

Q. You state that you put in of your own money upwards of 
$960,000, without counting any interest or anything for the services 
of yourself and son? 

A. Did I say upwards or about ? 

Q. I may be wrong about that “upwards; ” it may be you said 
“about.” I don’t know how that is. Now, do you state that from 
general memory or have you got construction-books which were 
kept during the progress of this work which would show the amount 
of money put in? 

A. I said it partly from memory, for I have a very thorough 
knowledge of the extent to which my resources were drained. I 
also state it from books and memoranda that were made from time 
to time during the earlier progress of the work, and chiefly from 
vouchers and pay-rolls which I have. The course of business dur- 
ing the earlier part of the work and in 1881 was that payments 
were made on vouchers which were approved and kept by Mr. Fos- 
ter until he turned over all papers in March, 1882. Subsequently 
to that the payment, so far as material was concerned, was made 
upon vouchers that, to a very large extent, were handled and paid 

by Mr. Starin; I think, to the next largest extent, possibly by 
1467 my son, and, to a very minor extent, a trifling extent almost, 

by myself. I make this statement so that it may be under- 
stood precisely that my main connection with this matter has been 
to furnish money and not to keep the books, and therefore I can 
only state from the papers themselves pretty largely. I have pre- 
pared a list of the vouchers, which I have now before me on the 
table here, and a memorandum of the pay-rolls. All expenditures 
on the road should be either presented by these vouchers or the 
rolls. 

Mr. Prerce: And are so represented. 

A. As faras I know. But Iam cautious in speaking about the 
matter because, as I stated, I was the individual to furnish the 
money, and other people looked after the expenditure of it pretty 
largely. 

Col. Coorer: Before TI go into that matter. You had totrust and 
did trust to people along the line of the road, and also to people in 
your office in the matter of expending your money, and to see to it 
that vou got value for what you paid. 

A. Yes, sir; still, I don’t want to divorce myself from the respon- 
sibility of being at the head of the concern, and. therefore, from 
time to time peopie would make reports to me of what had been 
done ; but about looking after the details, I have really not much to 
do with it. : 

Q. I will ask you whether vou are able to state from vour recol 
lection, Mr. Crawford, your general recollection, about the items of 
construction generally in round sums—about what they amounted 


to? 
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1468 A. Do you mean divide them by classified expenditures ? 
Q. Yes. 

A. I don’t believe I could off-hand, but I know ina pretty general 
kind of a way about some of the heads, I think. But I have got 
them all assorted here for you. | 

Q. Are those statements you have there—do you know of your own 
knowledge positively that they are correct, or will you tell the com- 
missioner generally just how it was made up? 

A. Let me illustrate what the extent of my knowledge is: These 
vouchers are divided out into heads that are usual in railroad con- 
struction. Of course, asevery railroad man knows, one of the prin- 
cipal items is the question of rails; now, the expenditures have 
been classified under the heads of rails, bolts, splices, and so forth, 
making one head of the iron that goes into the construction. You 
ask me whether I know that they are correct. As a specimen, I ex- 
hibit to you the form of a voucher to the Cleveland Rolling Mills. 
(Exhibiting voucher to counsel.) I have every reason to believe 
that is correct, first, because I do not believe that the Cleveland 
Rolling Mill Company would make a false report; and in the sec- 
ond place, that has been through the hands of Mr. Starin, and paid 
by him, and checked by him, and stamped by him, and I have every 
confidence that he is honest and did yot cheat me, and that repre- 
sents just exactly the amount of money that was paid upon it, and 
that the receipted bill shows. The receipt is on a draft there ; they 

drew on me for the money. I think that is stamped across 
1469 there “ Paid. W. A. Starin,” isn’t it ? 
Q. Yes. That is the rubber stamp to which he referred in 
his testimony ” 

A. Yes, sir. 

Q. Which he used as treasurer of the Chicago and Indianapolis 
Air Line? , 

A. He used it also in my other matters. The stamp is on the 
outside in the same way. Now, I perceive, as I now show you, that 
every one of these Cleveland Rolling Mill vouchers has been paid 
by Mr. Starin. There (indicating) 1s one that apparently is not 
stamped on the outside, but is inside. Then here in the voucher to 
the Buffalo Nut and Bolt Company, paid by him; I think you will 
find on examination that that was paid by him, and is Stubbs «& 
Runyon. There (indicating) is another Stubbs & Runyon paid by 
him. Now, the next largest item outside of grade in the material 
account are the ties and the timber. There (indicating) is a pile of 
vouchers for those, and you can see the manner in which they are 
kept. : 

Mr. Butter: Have you got all these listed in the book you pro- 
duce ? 

A. They are; yes, sir. 

Q. So that we can use the book in place of the vouchers ? 

A. Yes, sir. : 

Mr. Garpser: That is the book there? (Indicating book pro- 
duced by witness.) 

A. That is the book there. 
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Col. Cooper: When was that book made up and by whom? 
A. My son made up this book, taking these vouchers. 
Q. How long ago? 
1470 A. He has made it up now, just for this purpose. You 
have a package in your hand. You can perceive just how it 

is made up. You can compare the vouchers with the book, and I 
think you will find it correct. I have had it all carefully compared. 
My son, my wife, and myself have been over it together and checked 
them off. 


Col. Cooper: I cannot, in the limit of this cross-examination, go 
over all these vouchers. I simply want to ask the witness as gener- 
ally as he can remember about the matter. 


(. Do you remember the total cost of the iron—the metal that 
went into the road ? 

A. Do you mean as mere matter of memory ? 

Q. Yes. , 

A. No, I could not state that [ did. [I can only state that [ know 
the person from whom the iron was purchased, and [ know, that 
from time to time it was paid for. The only iron bills un piict Isa 
balance due to the Cleveland Rolling Mill Company and to the 
Pittsburgh Bessemer Company. For the Pittsburgh Bessemer Jf am 
personally obligated, and the others, of course, are shown by the 
original receipts which I have here in my hand. : 

QQ. How much do the vouchers you now have represent ” 

A. The youchers and pay-rolls, Colonel? IT have not separated 
them. | 

Q. Yes, 
The vouchers and the pay-rolls paid; paid pay-rolls, I mean ? 

a And the paid vouchers. 

And the paid vouchers, as near as [ can get at it from the best 

saivaia to get at the exact figures, amount to $1 011,934.60, © 


1471 Mr. Buriter: Does that mean you have the vouchers and 
pay-rolls here representing that ? 
A. Not the pay-rolls ; the pay- ‘rolls are not here. 


(). I mean the vouchers. 

A. Outside of the pay-rolls: why the vouchers are all here ex- 
cept to a limited amount; that i will speak of in a moment of two. 

Col. Coorer: Doesn't your tabulated statement there show, how 
much Is repre sente “| by the vouche ‘rs that are produced here 79 

A. Certainly ; when you come to divide it out. [ have not footed 
itup, but the amount of the pay-rolls is $186.512.10. Of epurse, 
the vouchers would represent this total sum of $1,011,954.60, less 
S1S6.512.10. , 

Mr. Burter: Then, you have over $800,000 of vouchers? right 
here on the table? 

A. Yes, sir. You asked a moment ago about the rails: the foot- 
ing of the rails, bolts, spikes, and so forth, amounts to $206, 640, SH. 

Col. Cooper: That is from Attica to Fair Oaks ? 

A. Yes, sir; it embraces a little more than that, Colonel, because 
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there was new work done down on the south line, and then — re- 
placed some of that iron down there with steel. 

Q. But that is the total sum ? 

A. That is the total sum as it 1s footed. 

(. For track ? 

A. For rails, bolts, and spikes, as represented by actual receipts. 

Q. Do you remember how much in the aggregate the ties were ” 

A. I can give it to you from the footings. I have here 

1472 before me the footings, which I believe to be correct, and they 

are separated under different heads, and are represented by 

vouchers which are right here before me. The ties, timber, and 
piling amounts to $61,952.98 

Q. Have you any account of the right of way ? 

A. Yes, sir. 

@. How much ts that? 

A. The right of way is $26,680.95. 

Mr. Butter: That is, that is paid for? 

A. That I paid for in cash. 

Col. Cooper: Mr. Crawford, is there not in these vouchers, in this 
total sum of over ten: hundred thousand dollars, is there not the 
work that had been done prior to your connection with it? 

A. That is what I was going to state a moment ago. ‘This voucher, 
as I stated in my answer, which prebably you ‘did not note, but 
which I guardedly —. I said that these vouchers before me repre- 
sented money that I had paid out in connection with the Chicago 
and Great Southern Railway Company. Of course, that included 
$29,000, vou know, which I paid_to Foster, but I did not include in 
the general statement which I gave you of about $960,000; it did 
not include the margin which I had ‘lef of $5 WK which was the 
utmost which could have come from township aid. You see the 
total amount there which I give is about $10,000 over a million ; 
deducting $50,000 from that, it still leaves me an absolute personal 
outgo of $960,000, without interest. ! 

(2. Are there not on the pay-rolls or amongst the vouchers rep- 

resented by this aggregate suin the money which had been 
1473) «paid out for work done before you had any connection 
with it? 

A. No, sir; none of these vouchers; I did not understand your 
question before. None of these vouchers embrace anything before 
the first of July, ISS1. IT have embraced that in this wise, as vou 
will perceive by looking at the account. [ simply undertook to 
figure this up and show connectedly how much money TI bad sunk 
down there—paid out. Now, I seein there, under the head of “ pur- 
chase of property,” $29,000 paid Foster. Then here isthe Dull pay- 
ment, made by Drexel, Morgan & Co. That makes $247,217.46. 
Now, that first item embraces, of course, all work that has been 
done before I bought in Jane, 1SS1, embraced in that way. 

(QJ. That is to say, vou paid Foster 820,000, and you call that 
work that had been done before, so far as this account is concerned. 

A. I simply undertook to present that as an account of my ex- 
penditures in connection with the Chicago & Great Southern Rail- 
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way Company, but I answer your question that there are no vouth- 
ers here that represent specific work done prior to my purchase ; 
so that there is no duplication in any sense of that term. 
(). Some of these items include, do they not, money expended in 
developing the coal interests down there, do they not ? : 
A. No, sir. | 
(). None of them ? 
A. No. I want to make an explanation so you may unjler- 
1474 stand it Colonel. If you will look there at the bottom, under <> 
the head of “equipment,” I went to explain there what there 
I think vou will find the last two items there, or about thet, for 


4 
4 


1s, 
an engine, do you not? 

Q. Yes, the third item from the bottom, on page 31st. 

A. Now, there are no receipted vouchers in this pile for that. 
When I was building the Air Line road I bought some engines!over 
there, and when I got through with that whv these engines were 
taken over to the Great Southern and an appraisal put upon them 
of $2,000apiece. That was very low, and ey debited the concern 
with that, as though I had bought them for $2,000 apiece, betause 
[ was charged with that amount, and I simply debited the Sireat 
Southern investment as though I had bought these two engines 
then for $2,000 apiece. 

Mr. Prerce: And the same is true of the other two items ? 

A. Yes, sir; I think there are one or two other items there. 


Col. Cooper: Yes. ; & 
A. Now, if vou will be wood enough to look under the head of 
“ties, timber and piling,’ and look clear at the foot of that, vau will 
» ya ‘ 


see, | think, two items, one for ties at Hammond and one for ties 
from Frankfort. Now those were ties—the Hammond ties were a 
lot of ties that the Air Line road bad bought from Miller & Christy 
that had been delivered at Hammond, and ‘| took them at a valuation 
of 28 cents apiece, just as though [ had bought them at that time, 
and [charged them into the Great Southern, and they went into 

the construction of the road just as though [ had bought them; 
1475 and the same is true of the Frankfort ties. Those were oak 

ties and were shipped across. They were surplus thes that 
were left after we got through over there, and I took them, and 
they were charged to me,and I] charged them to this aceourft at the 
exact prices that [ paid for them. They were paid for in, such a 
way, so that there were no vouchers, because it would be a yeuther 


. from one land to the other, simply, 
Q. This total amount vou have given of something over a ‘million > 
dollars represents monev vou got from Drexel, Morgan & Co.” ' 
A. Of course, and it aiso represents the vouchers that we re paid 
out of the money fromm townships, Colonel. ae 
Mr. Butter: Do vou say vou have checked this book ‘with the ; 
vouchers ” | 
A. Yes, sir: verv faithfully. , | 
me Pierce: Who made these footings—who footed them up? 
Thev were footed by a ge ntleman—I confess [ don't. know his 
name—a gentlem: an in Mr. Porter's ottice, Mr. Porter's book- -keeper. 
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I told him I didn’t want anybody to foot up the concern: that I 
was responsible for it, and I wanted it done accurately and faith- 
fully, and I just gave it to him as it was. I simply checked it off ; 
I have not footed it up myself. 

Col. Cooper: Without going through these vouchers, and they 
are very numerous, are they not? 

A. They are. 

Q. Embrace several hundred, do they ? 

A. More too. 

Q. Up into the thousands, perhaps. Without going through 

those vouchers, you know pretty well where the money came 
1476 from, don’t you? You paid it? 
In a general kind of way I do; yes. 

Q. Have you tried to tally that part of the matter with your 
vouchers here—that is, as to where you got your money and what 
money went into this road? 

A. I have not thought to tally it. Of course I knew pretty well 
as I went along where I was getting my money from, and I don’t 
think that that amount embraces the money that I have spent. 
Now, in the earlier part of the work Mr. Lacey kept, or undertook 
to keep, regular books of account, in which every voucher was en- 
tered and recorded by a number. If he kept any in the last year or 
two I am unable to find them now, and of course this all new mat- 
ter sprung upon me without the slightest knowledge, until within 
the last two months, that these old matters woul d ever be gone 
into, and I have simply undertaken to arrive at the correct result 

from the facilities that I had to do it with. 
1477 Q. The vouchers that Lacey took or made a memorandum 
of, then, are included here, are they not? 

A. Of course there are some of them here, but what I mean is 
there was a regular book that was kept at first in which whenever 
any payment was made it was put into a voucher, and that voucher 
was recorded by such a number. Either that plan was not adopted 
towards the last, or if it has been adopted [ have been nay to 
find the book in which it was copied; therefore all that I could do 
Was to get these vouchers together and assort them and put them 
up. I can remember pretty well, in answer to your Ar AE about 
where the money came from: I have made a great deal of money 
in the construction of the Air Line road. I thought I had made a 
great deal more than it turned out, because the securities [ got went 
down very rapidly; but prior to the Drexel, Morgan & Co. contract 
I remember very well that there was a footing made up by Lacey, 
who kept the books, and I had in the property at that time, ¢ ‘olonel, 
over $400,000 of actual cash money—that is, ‘before Drexel, Morgan 
& Co. made this contract with me; then they put in $550,000; that 
made $750,000. I collected, as you very well remember, from the 
Chicago, Milwaukee and St. Paul Railroad Company in 1883 over 
$120,000, and outside of what was paid for Leal expenses in that 
matter I paid every dollar of that into that work. I have got an 
account made by Mr. Starin, in which in one month he paid out 
S6—1280 
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e 1 
for me $88,000 into this work, practically. It is true’ that 
1478 during that year I was in receipt of some very large feés. I 
do not care to state, and I presume it will not be insisted on 

that I should state, where I got them from. 

Q. No; I do not want to go into that matter. : 

A. It amounted in the aggregate to a hundred thousand dollars, 
and I put every dollar of that into the road, and I put a' large 
amount of it in after it was absolutely hopeless. I borrowed money 
from friends to put in. I mortgaged, as Mr. Starin stated here, in 
order to pay creditors—I mortgaged the residence that belongs to 
my wife, and every dollar of that money went into this work ; and 
for every dollar of that last amount, amounting to $250,000; which 
I used to pay the creditors of this concern, I had not a dollar of se- 
curity, and bad nothing to authorize me to make the expenditure 
except, first, a desire to pay tne debt, and, second, the hope that 
times would get better and I would be enabled to either nake a sale 
of part of the securities or else a loan upon them; but I robbed my 
family towards the last—actually robbed them for the purpose of 
paying such men as Mueller & Christy and these other nien who 
ure now smutting me. 

Q. You don’t understand that there is any smut attempted to be 
thrown on you, Mr. Crawford, do you? 

A. Col. Cooper, | do not understand that there has been anything 
from first to last since this pleading was filed except to attempt to 
personally stain me as being a wrongdoer. x! 

Q. Don’t you understand that the entire question between 
Mr. Porter and these creditors and these stockholders is sim- 
ply a question whether, under the facts of this ease, these 
creditors have got a prior right to Mr. Porter here ? 

A. No, sir; Ido not understand it that way. [ would have had 
no complaint to make of anybody if a clean cut legal question had 
been presented here for the purpose of determining the legal rights and 
equities as between Mr. Porter and the people who held construction 
debts; but when they undertake to complain that my connection 
was fraudulent and that I made a dishonest report, and if 1 made 
an honest settlement not a dollar was my due, and that I only had 
about $50,000 in that work and had borrowed money upon it secn- 
rities, Which T had put in my pocket, to the amount of $350,000 from 
Drexel, Morgan & Co., and then I turned in and sold the property 
and pocketed $250,000 more in a speculation with Mr. Porter—that 
is what I complain of, Col. Cooper,and [ think T have a’ right to do 
sO 


14a) 


Q. Don't you know perfectly well, Mr. Crawford, as an attorney 
who himself has had to do with eases of this kind, that it often occurs 
that creditors, not knowing what the facts are, make allegations on 
information and belief, and that there are charges of fraud made 
which are merely a legal fraud; that is to sav, where a contract is 
made by a party in control of the corporation, practically that mean- 
ing; vou understand those things, do you not? 

A. T understand, of course, the license-counsel exercise, and I have 
made no complaint of that kind; but this pleading has not 
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1480 stopped at anything of that kind; charges of actual fraud are 

made—that I have robbed the company and that I have 
turned in and made a great big speculation out of it, when every man 
connected with it knows perfectly well that I have lost a splendid 
fortune in itand have got nothing except this smutin return. Ido 
not want to say all this; I have no right to say it, but it has been 
forced out of me. 

Q. Don’t vou know, as a matter of fact, that Mr. Atkinson, who 
signed and the counsel who prepared the answer that you complain 
of, simply had information coming from your former employees ; 
don’t you know that? 

A. I don’t know, Col. Cooper, who prepared that document; I 
trust that it was not you. 


The witness here produces a book containing a tabulated state- 
ment of the vouchers classified, and it is agreed that the book and 
the vouchers may go in evidence together for what they are worth, 
and that Mr. Crawford shall retain possession of the vouchers until 
such time as they may be wanted by counsel for either party, when 
they shall be produced for examination ; and that when the tabu- 


lated statement in the book shall have been verified by a compari-_ 


son with the vouchers, so far as the statements in the book are cor- 
rect and in accordance with the vouchers, the book shall take the 
place of the vouchers as evidence in the case for what it is worth. 

Mr. Butter: Where are the pay-rolls ? 

1481 A. The pay-rolls, I think, are in Indianapolis. 

Col. Cooper: Along about the time vou made the contract 
with Drexel, Morgan & Co., you began then to be somewhat solic- 
iious about the future of this enterprise, did you not ? 

A. Yes; | had begun to be solicitous before that; I lad made 
one or two unsuccessful attempts in 1882 to get a loan on the securi- 
ties that would take up the Dull note and give some more mcney, 
and had been unable to do so; one instance has been testified to 
here by Mr. Jewett—that is, with Mr. Jesup; and I tried with the 
people connected with the Louisville, New Albany and Chicago 
railroad to make a large loan and pay off that Doll matter and give 
me funds to further prosecute the work ; not to pay myself back 
auyvthing, but even go on with the work, and was unable to do it. 

Q. At how early a time did you see Henry H. Porter or Samuel 
M. Nickerson or L. J. Gage with reference to this enterprise with a 
view to getting them to take an interest in it. 

A. I first saw Mr. Porter along in the very early spring—TI should 
say somewhere in February or March of the vear 1854; 1 never 
saw either Mr. Gage or Mr. Nickerson in regard to the matter until 
after the securities had been published for sale. 7 

Q. What came of the first negotiation with Mr. Porter’ 

A. Nothing came of It. 

Q. He went down over the line of the road ” 

A. He did; he went down over the line of the road with some 

gentlemen that he invited to go along with him whose name-, 
1482 I think, have been given by him—Mr. Marshall Field, Mr. 
Keith, Mr. Byron Smith, Mr. George L. Dunlap, and Mr. 


Tie eae aro 


aN a es mre a ee at 


a aN oa 


eR a AR eh Res eg 


.§84 HENRY H. PORTER VS. 


Lawrence; I guess that is all; and he declined to do anything 
whatever with it; he said times were bad and squally.: 

Q. When did you take up the matter next with him? _. 

A. I didn’t take up the matter next with him at all, Col. Cooper. 

Q. Did you never have any negotiation with him in reference to 
his doing something with regard to relieving you there at Drexel, 
Morgan & Co.’s some time in the year 1884, along in May? 

A. No; I cannot say thatI negotiated with him at all. As I said 
in my examination this morning, Mr. Porter came into it, finally in 
consequence of negotiations which Mr. Gage had with, him, and 
which I did not have with him personally. | 

Q. Had you seen Mr. Gage about the matter? 3 

A. I saw Mr. Gage, as [ said, and I told Mr Gage of the fix that I 
was in; that the securities were all there with Drexel, Morgan «& Co., 
and they were liable to be sold out and I would lose whatever I had in 
the concern, and the bank would lose its second lien, and that I 
had a negotiation on foot that I thought would result in my obtain- 
ing a loan. 

Q. How long a time had you been negotiating with Drexel, Mor- 
gan & Co. before that wes consummated—that matter—the contract 
of January, 1883 ? : 

A. You are going back now from 1884 to 1882. 

Q. 1883. 

A. To 1882—the last part of 1882. 

Q. Yes. 

1483 A. Allof the fall of 1882 I was in New York in the reor- 

ganization of the Chicago and Western Indiana Railway 
Company. I spent two or three months there and did a work that 
resulted enormously to the advantage of Drexel, Morgan «& Co., and 
it was as a kind of recompense for the work which I did in that 
respect they as a personal favor made this loan to me. I presume 
that negotiations as tothe form that the loan should take spread 
over, I should say, a month at the least. 

Q. Did you tell Drexel, Morgan & Co. what your relations were 
to the company—to the corporation? 

A. I don’t know that I did especially ; I know I told them this— 
what I had spent on the property, giving them about the sum of 
money ; I think Mr. Lacey prepared a tabulated statement from all 
the vouchers and pay-rolls up to that time, and they had Mr. Roswell 
Miller, I think, go over the property and examine its physical con- 
dition. I then told them that the securities were in New York at 
the Equitable Deposit Company, and that they were pledged to Mr. 
Dull, and that he was threatening to sell me out, and Mr. Morgan, 
Mr. Pierreponte Morgan, sent down to Pennsylvania and had Mr. 
Dull come up to New York while I was working on this Western 
Indiana matter,and Mr. Morgan said to Mr. Dull that he didn’t want 
him to distress me any about that obligation; that as soon as I got 
through with the Western Indiana matter that they would make 
some negotiation that would liquidate that demand, so that he knew 
that all the securities were right there at New York, and that Mr. 
Dull held them in pledge. 3 
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1484 Q. Did he or not know anything about your construction 
contract? 

A. I don’t think he did; I don’t think there was ever—I know it 
was never shown to him. } 

Q. You never purposely concealed that from him? 

A. Not all; no, sir. 

Q. Nor from Mr. Porter, nor from Mr. Nickerson, nor from Mr. 
Gage? 

A. Never; as a matter of fact I don’t think it was ever specially 
spoken about; I know neither of them ever saw it. 

Q. Never saw the construction contract ? 

A. No; nor the record-book, I don’t think, so far as I know. 

Q. Wasn’t there some considerable negotiation, or rather examina- 
tion of title of these bonds and the mortgage and the affairs of the 
company by the attorneys of Drexel, Morgan and Co. before that mat- 
ter was consummated? 

A. The attorneys of Drexel, Morgan & Co., Mr. John C. Bullitt, of 
Philadelphia, and Messrs. Baker, Hord & Hendricks, of Indianapolis, 
had the articles of association of the Chicago Block Coal Company, 
together with the opinion of Messrs..McDonald & Butler that the 
foreclosure was, in their judgment, all regular; and that the com- 
pany had good title to its property. As far as the Chicago and Great 
Southern was concerned, the counsel had a certified copy of the 
articles of association and of the change of name, and then they had 
all of the rights of way presented to them, showing the ownership 
of the company to its lend ; then they had a certified copy of its mort- 

rage to Mr. New, and I think that is all they had; and they 
1485 had a tabulated statement of the amount that had been 
ex pended. 

Q. In your interviews with these gentlemen—with Drexel, Mor- 
gan & Co., or any of the firm or their attorneys, or with the officers 
of the First National Bank, or Mr. Porter, or their attorneys—was 
the question never raised or suggested as to how and in what man- 
ner you came by the bonds and stock? 

A. I don’t think it was. 

Q. You are not conscious of ever having concealed it from them ? 

A. Iam not; I don’t think I ever concealed anything from anv- 
body that was asked me with regard to the matter. 

Q. Do you remember of the question ever being asked vou how 
and in what manner the company was organized; who its board of 
directors were? 

A. I think not. 

Q. What relation vou had towards it” 

A. I think not. Here was the situation, Colonel, if I can make 
mvself clear: Of course you understand thoroughly, as doex every 
business man, that these gentlemen were not making advances on 

stock ; they were making advances on bonds, and only to a percent- 
age upon the-face value of those, and the only way in which these 
capitalists ever put in the stock is merely so that it shall not be a 
matter of annoyance in case they buy the bonds, and everything 
that was necessary to the security of- the lender, as far as the bonds 
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were concerned, was shown then, to wit, the articles of association, 
the right of way of the road, and the recorded mortgage, and the 
fact that the bonds were issued and already pledged. 
1486 Q. I notice in the contract, of which vou have presented a 
copy this morning as part of your evidence, between Drexel, 
Morgan «& Co., marked “Complainant’s Exhibit 3,” [at] the beginning 
of the 7th paragraph, the following: ‘“ Henry Crawfotd hereby 
covenants that he has control of the Chicago and GreattSouthern 
Railway Company and its capital stock, and of the bonds secured 
by the mortgage to John C. New.” Was that in accordance with 
the assurance that you had previously given to Drexel, Morgan & 
Co. before the contract was made? 

A. I presume it was, and was the fact. You will see by an ear- 
lier part of that that the contract provides that I am to put up with 
them exactly the same security that Dull had, and had‘in posses- 
sion, and also it goes on that Iam not only to do that but from 
time to time, if any more stock or any more bonds are issued, then 
that they shall be put up. : , 

Q. I notice in the contract of December 26, 1884, a provision in 
substance to the effect that vou will procure your construction con- 
tract to be cancelled. Now, do you know from whom it was that 
Col. Spooner, who wrote that contract as you say, got his informa- 
tion? : 

A. I do not; I was not in a state of mind about that time to take 
any particular note or have much interest in what was done; as I 
said, I was rather a passive instrument than otherwise, and I knew 
Col. Spooner was said tu have prepared these papers and I executed 
them ; I haven’t looked at them since; I did not look at them very 

closely when they were presented to me. 
1487 Q. Did you have any interview with Col. Spapner when 
le was here? 

A. I think none, except after the papers were drafted ; :that 1s my 
best impression. 

Q. Do you know where he got his information to the effect that 
vou were to waive all vour right to the income mortgage bonds ? 

A. I do not. 

Q. Isn't it true, Mr. Crawford, that Mr. Nickerson and Mr. Gage 
and Mr. Porter, or one of them, did know prior to the time of the 
execution of that contract substantially how and in what manner 
you had acquired the possession of these bonds and stocks, namely, 
through this construction contract ? 

A. I cannot answer, of course, Colonel, what they knew or what 
thev did not know. 

Q. I mean from your general knowledge ? 

A. Iam very positive, very positive in my recollection that they 
never had my construction contract or a copy of it, and never saw 
the record-book, as far as my knowledge goes. It may be possible 
that in some kind of a general way I may have stated to them what 
the purport of the contract was—what I was to be paid. 

Q. They knew—that is, Porter, Nickerson, and Gage, knew—vour 
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relations to the company, didn’t they; that is to say, that you were 
practically in control of it? 

A. At what point of time? 7 

Q. Prior to the 26th of December, 1884. 

A. I don’t know only except as I was the man that was 

1488 actually in control of it. I presume they may have mentally 

ussumed that I was, and simply from the fact that I was. I 

told them, Colonel, frankly that Drexel, Morgan & Co. had all the 

securities in hypothecation, and those securities were described in 

the second lien which I gave to the bank; therefore, in a general 

way, they knew that when I made that pledge to the bank that I 

pledged them all of the stock which I owned in the Chicago and 

Great Southern Railway Company and all of the bonds which were 
issued. 

Q. Do you know or have you any information as to whether 
Drexel, Morgan & Co. retained your notes from the 20th of August 
down to January, 1885? 

A. Tonly know as I gather it from the circumstances; I have 
understood that when the loan was actually paid off on the 15th of 
January—I mean by that the money.was actually paid—that my 
cancelled notes were sent back to Mr. Porter and I got them from 
Mr. Porter. 

q. At about what time? 

A. I presume naturally Drexel, Morgan & Co., selling on time to 
Nickerson and Porter—that is, giving them an option to pay on or 
before the 15th of January—held everything until they did get 
their pay; that is the way bankers generally do. 

Q. That is your understanding of that matter, isn’t it, that they 
retained those notes until they were finally sent on here‘with the 
bonds ? 

A. I so understand it. 

Q. Why are you so positive, Mr. Crawford, that you never 
1489 gave George W. McDonald any letter of instructions with 
reference to the meeting of February 13, 1884” 

A. Simply by a mental process that I very rarely give a man a 
letter of instructions when I can speak to him ; and it would be a 
very foolish thing for me to turn in and .write out a letter of in- 
structions with regard to a matter if [ had any instructions to give to 
wiman in my presence, and itis not my habit of doing business, and 
I aim perfectly clear, as clear as I am of any event within the range 
of memory, that he is utterly mistaken. 

Q. Do you remember what the fact was as to whether you told 
him exactly what vou wanted to have done by the board of di- 
rectors ? 

A. I have a pretty distinct recollection to the effect that I told 
not only him but others that were there that the road was just 
about commenced, and that I was going to make an effort to make 
a disposition of the securities, and that I had been talking with 
some bond brokers bere in Chicago who were going to try to sell 
the securities, and I wanted the amount that I was entitled to under 
the contract formally voted to me, so that I could make a basis for 
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the negotiation of the securities, and I drew up, my recollection of 
it is, the very resolutions that were there. It didn’t need any letter 
of instructions beyond the form of the resolution, and I am pretty 
clear that I drew up myself, and said that by the computation un- 
der the contract that was what I was entitled to, and that was just 
what I was entitled to. 

Q. You mean the resolutions as they were afterwards 
1490 spread upon the records ? 
° A. Yes, sir. 

Q. So that it may have been these resolutions that he got con- 
fused with the letter of instructions? 

A. As far as that is concerned, I have no doubt but what I either 
actually drew them out or indicated the substance and pith of them ; 
but as far as writing any letter of instructions outside of that, why 
that is all a mistake. You see that matter was a mere formal mat- 
ter, because the contract settled it; that is, if there be a contract it 
settled how much I was entitled to by a mere matter of computa- 
tion; and it was doubly formal for the reason that the company 
was not in a position to give me a dollar of anything voted there 
uniess I cleared up the Drexel, Morgan & Co. matter. 

Q. After the 20th of August and prior to the 26th of December, 
1884, isn’t it true that you insisted to the First National Bank peo- 
ple that they should give up their securities that they then held, 
and which vou have described this morning as a part of this final ar- 
rangement ? 

A. No, sir; there was no question of insistance at all; my recol- 
lection of the matter is that the insistance was upon their part, that 
I should give up all my coal property, and I was in a position 
where I could not say nay. 

Q. This was the situation, was it not, after the contract of June 
25, 1884, Drexel, Morgan & Co. had certain securities which had 

been pledged with them in January, 1883, and in accordance 
1491 with your contract entered into on the 25th of June, with 

Drexel, Morgan & Co., vou subsequently and some time in 
August, 1884, put up additional security with them, as specified in 
the contract and in their letters, isn’t that so? 

A. I don’t understand that I put up any additional security at all. 
I understand that by putting up the $1,200,000 of stock of the Chi- 
cago and Great Southern with them, and the $200,000 additional 
bonds, [ was simply putting up the identical security which was pro- 
vided by the original contract, because vou will see that it expressly 
requires that if any other stock or bonds are issued that they have 
got to go up, too; and it was simply a question as to whether the 
property that was worth less than the securities which they had 
already up should be represented by those or by the larger amount. 
They simply wanted to tie me up and tie everybody up, so that 
when they sold out the stuff whieh they had in collaterals that it 
would be selling out everything on earth that represented that com- 
pany. : 

Q. That property ? 
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A. That property. It was immaterial whether it was a million of 
bonds or whether it was a million two hundred thousand. 

Q. At the time you put up that additional security or that security 
you had given up all hope at that time—in August—of being able to 
consummate the other arrangement and make a sale of the securi- 
ties, had you not? 

A. No, sir; I had not given up all hope. I tried very hard even 

after that time, because Mr. Nickerson and Mr. Porter were 
1492 both disinclined to go into this matter, and clear down tothe — 

execution of that very contract they urged and urged and 
urged me to see whether I could not make some arrangement by 
which I could turn in and pay back the money which they had ob- 
ligated themselves to pay and relieve them of the transaction, and I 
tried long after that; I made personal appeals to my friends to come 
in and help me. 

Q. Down to the 26th of December? 

A. Down until the time the receiver was appointed, when I gave 
= hope; clear down until then. I was in New York nearly the 
whole time between August and the very last of October engaged in 
no other business. 

Q. It was not simply the appointment of the receiver that broke 
up all hope? 

A. Yes, it was substantially; that was it. 

Q. Didn’t you vourself originate that matter? 

A. I say I felt then that the thing was in such shape that it could 
not go on any further. 

Q. That is to say, the circumstances which existed at the time of 
the appointment of a receiver? 

A. That is about what I mean. 

Q. And after that time you made no effort? 

A. I did not; not after that time. 

Q. Didn’t the First National Bank hold some additional securi- 
ties other than those mentioned in the contract? 

A. They did not, sir. 
1493 Q. Didn't they hold a mortgage on some property in Ohio? 
A. No, sir. | 

Q. Were none of the subsidies due to the Chicago and Indiana- 
polis Air Line road hypothecated with them ? 

A. No, sir. 

Q. Simply these securities that are named ? 

A. That is all. 

Q. And those securities—it is part of the arrangement, I suppose, 
that in consideration that the bank, or in consideration that you 
made the contract of December 26th, and the assigninent of the 
same date to the bank of vour interest therein in that contract, that. 
the bank surrendered to you those securities? Wasn't that substan- 
tially the case ? 

A. My recollection of that transaction is this: that shortly before 
that time Mr. Nickerson sent for me to come to the bank and told 
me that he and Mr. Porter had agreed as to. the method that the 
bank should be protected in its second lien, and he stated to me 
$7—1250 
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that Mr. Porter was unwilling to allow more than the pri 
$750,000 for not only the stuff which he had bought of Drexel, 
gan & Co., but for the whole road absolutely, free of all liens 
with a perfect right of way, and with my entire coal property fF 
as a gratuity, and that if I would agree to put in my coal prog 
so that the bank could conclude the arrangement with Porter, 
the bank would surrender to me the existing collateral which 
had against my obligations. They put me in the fix then of 
sonally guaranteeing, whatever my personal responsibility is 

also guaranteeing to the extent of the property that I 
1494 sidered to be worth at least a hundred thousand dollars 

arrangement which the bank had made for its prote 
with Mr. Porter, and, as I explained before, I was in a conditic 
that time that was not desirable. I knew that my securities 
been sold out under the Drexel, Morgan & Co. pledge, and I 
left open to a judgment note which the bank had against m 
judgment notes, to the amount of nearly $300,000, and I was 
fixed for formidable argument. 

Q. Do you remember the month in which you told Mr. Chish 
of the Cleveland Rolling Mill Company, in the office of Drexel, 
gan & Co., what you were doing with them—negotiating a loan 

A. It was either in December—I think it was in December, 1 
I know it was when my negotiations were pending with Dr 
Morgan & Co., and thev culminated on the 3d day of January 
know very well I spent New Year’s backwards and forwards bet 
Philadelphia and New York to get the thing done, so I thin 
must have been in December, 1882. 

Q. I understood you to say on your direct examination that 
tween the 25th of June and the 20th of August, 1884, vou had 1 
tically given up all hope of making a negotiation of these bo 
you mean after the Porter contract, do vou? 

A. No; you are in error. I don’t think I stated that. Wh 
said was that I was unable to consummate an arrangement that 

then pending and in writing, but I did not use the expres 
1495 as broadly as you put it there,that I had given up all hope 

the fact about it is that after August, and after the sale r 
by Drexel, Morgan & Co., [ still remained in New York trvin, 
make arrangements among my friends there for an advan 
money that would clear up the matter, because Mr. Nickerson 
Mr. Porter both said they did not want te go into the thing; 1 
didn't want any more responsibility and were very anxious th 
should find some one that would advance the money to relieve th 
and [ acted upon that, I think, Colonel, until just before the 1 
last of October, when I returned home and found that the credi 
were beginning to threaten or make levies, and that times were 
ting worse Instead of better, apparently. I can’t say that I al 
doned all hope until very nearly that time. 

Q). Do you know whether Mr. Jewett made a condition in ne 
tiating the Dull matter in New York with you that vou sho 
among other things, impound the record-book with him—the rece 
book of the company—or Jet him see it? 
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the price ¢ A. I don’t think he made it any condition. I think it was freely 
f Drexel, Mogated on my part that I would allow him to see the record-book, 
all liens, and in accordance with that my impression is that when I returned 
‘operty putitom New York, after the Dull hypothecation was made, that | 
‘oal propertyiowed him the record-book and from time to time as it was re- 
1 Porter, thquired, for the purpose of making entries—I think that it was sent 
1 which thepr over to Mr. Jewett’s office, and passed backwards and forwards 
then of penetween the offices. 


bility is, ane Q. Do vou remember whether Mr. Cuyler, who Mr. Jewett 
y that I con496 testified was examining into the affairs of this company for 
1 dollars, th; Jesup, Paton & Co., with reference to their making some loan 


is protectiosr taking some interest in these securities, made any requirement 
condition ajpon you for the production of the record-book ? 
curities ha¢ A. My recollection of that. is this: I had sold to Jesup, Paton & 
e, and I wago. all of the bonds, amounting to over a million of dollars, on the 
ainst me, oAir Line road, and I wanted Mr. Jesup either to take an interest 
id I was novith me in the construction of this Great Southern road or take 
iome securities or make a loan on them. He thought of the matter 
r. Chishol mtather favorably at first, and in 1882—the date I have forgotten, 
Drexel, Morgut I think it was in the summer time, pleasant weather—he sent 
raloan? jut here a sort of general utility mati which he has for such ex- 
mber, 18S%minations. He went out over the line of the road, beginning at 
vith DrexelPair Oaks and going clear through to Brazil, going over the finished 
January. bart of the line, and also the unfinished part; and with him was 
rds betweem{r. Vietch, who was then president of the Louisville, New Albany 
9 I think idnd Chicago Railroad Company. He went over the line also at the 
ish of Mr. Jesup. At that time Mr. Jesup’s expectation was that 
on that beghe New Albany road would make a traffic guaranty of these bonds, 
u had pracshe connection being at Fair Oaks with that company. Mr. Jesup 
ese bonds glso said that he would have Mr. Cuvler come out here from Phil- 
adelphia to examine into the legal matters. [ think I got a letter 
What Krom Mr. Cuyler stating that he was to be at the Grand Pacific 


nt that wag Hotel in the evening, and wanted to make just as quick 
expressionl497 despatch of what he had to do as could be done. Knowing 
I] hope, for’ that Mr. Jewett was familiar with the Block Coal road mat- 


sale madd@er, and also, to a certain extent, with the Great Southern, inv im- 
S trving tapression is that 1 took the record-book and met, by appointment 
advance omith Mr. Jewett, Mr. Cuyler, and we spent an hour in his rooms at 
cerson andthe Grand Pacific Hotel one evening over that subject; and [think 
‘ing; theyMr. Cuyler went away on the ten o'clock train that night; and that 
ous that Iwas his whole connection with the matter. 
ievethem, Q. The facts as they existed, your relations to the company, vour 
e the verygontrol of the affairs of the company, your sole pecuniary interest 
e creditorsin the company, as vou understood it, were never a matter of con- 
; were get-tealment, were they, Mr. Crawford, from June, 1851, until the 26th 
it T aban-of December, 1884? 

_ A. I never concealed anything that [am aware of that anybody 
1 in nego-that had a right to inquire or a right to know ever asked me about 
u should, the matter. 
he record-| Q. It was generally understood amongst those who did have a 
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that Mr. Porter was unwilling to allow more than the price of 
750,000 for not only the stuff which he had bought of Drexel, Mor- 
gan & Co., but for the whole road absolutely, free of all liens, and 
with a perfect right of way, and with my entire coal property put in 
as a gratuity, and that if I would agree to put in my coal property, 
so that the bank could conclude the arrangement with Porter, that 
the bank would surrender to me the existing collateral which they 
had against my obligations. They put me in the fix then of per- 
sonally guaranteeing, whatever my personal responsibility is, and 
also guaranteeing to the extent of the property that I con- 
1494 sidered to be worth at least a hundred thousand dollars, the 
arrangement which the bank had made for its protection 
with Mr. Porter, and, as I explained before, I was in a condition at 
that time that was not desirable. I knew that my securities had 
been sold out under the Drexel, Morgan & Co. pledge, and I was 
left open to a judgment note which the bank had against. me, or 
judgment notes, to the amount of nearly $300,000, and I was not 
fixed for formidable argument. 

(. Do you remember the month in which you told Mr.Chisholm, 
of the Cleveland Rolling Mill Company, in the oftice of Drexel, Mor- 
gan & Co., what you were doing with them—negotiating a loan ? 

A. It was either in December—I think it was in December, 1882. 
I know it was when my negotiations were pending with Drexel, 
Morgan & Co., and they culminated on the 3d day of January. I 
know very well I spent New Year’s backwards and forwards between 
Philadelphia and New York to get the thing done, so I think it 
must have been in December, 1882. 

Q. I understood you to sav on your direct examination that  be- 
tween the 25th of June and the 20th of August, 1884, you had prac- 
tically given up all hope of making a negotiation of these bonds: 
you mean after the Porter contract, do you? 

A. No; vou are in error. I don’t think I stated that. What I 
said was that I was unable to consummate av arrangement that was 

then pending and in writing, but I did not use the expression 
1495 as broadly as you put it there,that I had given up all hope, for 

the fact about it is that after August, and after the sale made 
by Drexel, Morgan & Co., [ still remained in New York trying to 
make arrangements among my friends there for an advance of 
money that would clear up the matter, because Mr. Nickerson and 
Mr. Porter both said they did not want to go jnto the thing; they 
didn't want any more responsibility and were very anxious that I 
should tind some one that would advance the money to relieve them, 
and [acted upon that, [ think, Colonel, until just before the very 
last of October, when [ returned home and found that the creditors 
were beginning to threaten or make levies, and that times were get- 
ting worse Instead of better, apparently. I can’t sav that [ aban- 
doned all hope until very nearly that time. 

(2. Do vou know whether Mr. Jewett made a condition in hego- 
tiating the Dull matter in New York with you that vou should, 
among other things, impound the record-book with him—the record- 
book of the company—or let him see it? 
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A. I don’t think he made it any condition. I think it was freely 
stated on my part that I would allow him to see the record-book, 


_and in accordance with that my impression is that when I returned 


from New York, after the Dull hypothecation was made, that I 
showed him the record-book and from time to time as it was re- 
quired, for the purpose of making entries—I think that it was sent 
for over to Mr. Jewett’s office, and passed backwards and forwards 
between the offices. 
Q. Do you remember whether Mr. Cuyler, who Mr. Jewett 
1496 testified was examining into the affairs of this company for 
Jesup, Paton & Co., with reference to their making some loan 
or taking some interest in these securities, made any requirement 
upon you for the production of the record-book ? 

A. My recollection of that. is this: I had sold to Jesup, Paton «& 
Co. all of the bonds, amounting to over a million of dollars, on the 
Air Line road, and I wanted Mr. Jesup either to take an interest 
with me in the construction of this Great Southern road or take 
some securities or make a loan onthem. He thought of the matter 
rather favorably at first, and in 18S82—the date [ have forgotten, 
but I think it was in the summer time, pleasant weather—he sent 
out here a sort of general utility man-which he has for such ex- 
aminations. He went out over the line of the road, beginning at 
Fair Oaks and going clear through to Brazil, going over the finished 
art of the line, and also the unfinished part; and with him was 
Mr. Vietch, who was then president of the Louisville, New Albany 
and Chicago Railroad Company. He went over the line also at the 
wish of Mr. Jesup. At that time Mr. Jesup’s expectation was that 
the New Albany road would make a traffic guaranty of these bonds, 
the connection being at Fair Oaks with that company. Mr. Jesup 
also said that he would have Mr. Cuvler come out here from Phil- 
adelphia to examine into the legal matters. [ think I got a letter 
from Mr. Cuyler stating that he was to be at the Grand Pacific 

Hotel in the evening, and wanted to make just as quick 
1497 despatch of what he had to do as could be done. Knowing 

that Mr. Jewett was familiar with the Block Coal road mat- 
ter, and also, toa certain extent, with the Great Southern, my im- 
pression is that I took the record-book and met, by appuintment 
with Mr. Jewett, Mr. Cuyler, and we spent an hour in his rooms at 
the Grand Pacific Hotel one evening over that subject; and I think 
Mr. Cuyler went away on the ten o'clock train that night; and that 
was his whole connection with the matter. 

Q. The facts as they existed, your relations to the company, vour 
control of the affairs of the company, your sole pecuniary interest 
in the company, as you understood it, were never a matter of con- 
cealment, were they, Mr. Crawford, from June, 1SS81, until the 26th 
of December, 1884? 

A. I never concealed anvthing that I am aware of that anvbody 
that had a right to inquire or a right to know ever asked me about 
the matter. 

(). It was generally understood amongst those who did have a 
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and have no disposition to retreat from the responsibility of saying 
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right to inquire or a right to know what your relations were with 
the company, as I understood you ? ~ 

A. Well, of course I cannot answer that question as to other peo- 
ple’s understanding. I listened to Mr. Irwin the otker day here, 
and he stated that everybody understood that I was president and 
contractor. You heard Mr. Peters here yesterday; he didn’t know 
whether I was contractor or not, and he didn’t know whether people 

generally knew that I was contractor or not. Therefore I am 
1498 notable to candidly answer your question as to what the 

people understood. I think people understood, in a general 
kind of a way, that I was the responsible monetary head of that 
concern, whatever my interest was—whether it was absolutely the 
whole thing or the control of the thing. Naturally they would, 
because everybody knew that outside of thesemoney that the town- 
ships put in—and very few people knew that; the general creditors, 
I presume, didn’t know anything about it—that the townships had 
furnished any money—I don’t presume that any creditor knew any- 
thing tothe contrary, except that the man to look to for all money 
in the concern was myself. 

Q. Wasn’t it known, from your general knowledge of the situa- 
tion, or talks with Mr. Porter, Mr. Nickerson, and Mr. Gage, or the 
members of the firm of Drexel, Morgan & Co., with whom you did 
talk, that they knew, prior to the time that they made any con- 
tract with you, substantially what relations you bore to this con- 
cern ? 

A. I don’t think, as far as anything that isin your mind, what I 
judge by the question, to wit, that they knew that what you call my 
contract was, in your legal parlance, constructively fraudulent. I 
don’t think that they had the slightest knowledge on earth of any 
such thing as that, or suspicion. | 

Q. Not that it was fraudulent, but that you practically had con- 
trol of the corporation, and had got the bone: and had got the 
stock, by virtue of your relations to the company, through a con- 

struction contract ? 
1409 A. No; I don’t believe they knew, Colonel, tothat extent. 
Q. You don’t remember of their ever having inquired ? 

A. I do not; no, sir. 

Q. You can say, then, if they ever did ask you, you told them 
truthfully? | 

A. I did; I don’t think any man ean say that in my connection 
with that matter, who came to me to ask me, that I did not state to 
him the fact as it really existed. 

Q. It was generally understood during the time you were con- 
nected with the road, at least from the early part of 1882 down, 
that it was your road—that is, in that sense—when you want to 
designate a railroad by the principal man connected with it ? 

A. Yes, sir; they called this my road, just as they call the Effing- 
ham road down there John B. Lyon’s road. 

Q. Just the same? 

A I presume that it is a mere figure of speech; as I have said, 
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it, every man knew that my money had gone into that concern; 
that when I took hold of it’ it was not anything, and that by some 
means or other I had produced eighty miles of completed road there 
practically. 

Q. And that by some means or other you had all of the bonds 
and stock, or at least had been the means of hypothecating those 
bonds and stock for the obligations of the road ? 

A. They didn’t know, a great many of them, that I had the bonds 
and stock; nobody knew that from’ the time Mr. Dull first took 
them, and that was before I had the construction contract; every- 

body then knew the facts just exactly as they were, that 
1500 Drexel, Morgan & Co. knew that Dull had under an existing 

hypothecation a million dollars of bonds and all of the stock. 
Mr. Porter knew, and Mr. Gage knew, and Mr. Nickerson knew, 
that Drexel, Morgan & Co. had a million of bonds and all of the 
stock in hypothecation for $350,000. 

Q. And they also knew that those bonds originally came from 
the company through you, did they not ? 

A. I don’t think that they did; I don’t know exactly why they 
should; that they came to the company through me, as far as that 
is concerned, in one sense it js not a fact, Colonel. Mr. Dull’s get- 
ting the bunds was not through me sf all, except as I literally exe- 
cuted the orders of President William Foster and before I was a 
contractor, and that original status has never been changed. ‘That 
original Dull obligation was never paid off until Mr. Porter paid it 
off by sale. 

Q. You had not, at the time these bonds were given to Dull, on 
the 27th of January, 1882, consolidated the Block Coal rgad with 
the Chicago and Great Southern, had you? 

A. No, sir; I had not. 

Q. Then, at that time Mr. Dull had your note for the purchase 
price of the road, and the road was yours—that is, the stock repre- 
senting the road—wasn’t it? 

A. No, sir; as I have explained to you, at that time I had trans- 
ferred my right to the stock to the Chicago and Great Southern 
Railway Company. 

Q. By what instrument? 

1501 A. By an instrument in writing which I delivered to Mr. 

Foster, and which he refers to in his paper there. He had 
instructed me in order to prevent that thing being cut off, because 
the Indiana and Chicago railway was not worth $500 a mile without 
that Southern property there that would carry it down into the coal 
fields. He instructed me to pledge the million of bonds with Dull 
to protect the balance of the purchase. I did that, and I also pledged 
my own private stock ; every dollar of it. Thatis all in that Foster 
memorandum, except that I did more than that required of me, be- 
cause I pledged my own individual property in addition to that, and 
from that hour to this, Colonel Cooper, I have never had possession 
of a dollar of stock or a dollar of bonds of the Chicago and Great 
Southern Railway Company, except that I acted asthe bearer of the 
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stock between Mr. Lacey, as secretary of the company, and Drexel? 
Morgan & Co., to whom it belonged. 

Q. What I am asking about is this, not as to what Mr. Foster told 
you about it, or agreed with you should be done, but us to whether, 
on the 27th day of February, 1882, you had made an assignment of 
this purchase of the stock which was then in the hands of Dull as 
collateral security to your note to the Chicago and Great Southern 
railway ? 

A. I had. 

Q. Where is the paper? 

A. I say I don’t know where the paper is. I delivered a written 
assignment of my right to that stock to Mr. William Foster, presi- 
dent, and you see he ailudes to it in the first clause of that 

paper. 
1502 Q. That contract had absolutely been made prior to the 
27th of January? 

A. It had. 

Q. Mr. Porter and Mr. Nickerson knew, did they not, or had seen 
the contract that you had with Drexel, Morgan & Co. prior to their 
entering into the contract of the 25th of June, 1884; isn’t that true? 

A. As a matter of memory, I should state that I don’t think they 
had seen the paper—the copy of the contract. I had not any origi- 
nal, as I have stated, but I don’t think they had ever seen my copy, 
but [ had stated to them in general terms that I had borrowed 
$350,000 of Drexel, Morgan & Co., and this stuff was up as collateral 
to it. 

Q. They knew, did they not, namely, Mr. Nickerson and Mr. Por- 
ter, that you had with Drexel, Morgan & Co. the bonds and stock 
of this company as collateral security to vour note ? 

A. I guess they did; of course they did. 

Q. Did the question ever come up between you and them as to 
how and in what manner vou had obtained those bonds and stock ? 
[ ask this question with reference to this: From your former rela- 
tions with the bank, all the time you were building the Air Line 
road, and vour conversations with Mr. Nickerson and Mr. Gage, 
whether vou would say your judgment is not, from all the circum - 
stances, that Mr. Nickerson and Mr. Gage, or Mr. Porter, either of 
them, knew for what or how you got those bonds from the com- 
pany? 

A. [ don’t think that the question as to how I gét the bonds was 
ever the subject of any special talk or information between 
1503 us. My impression is that I showed — to Mr. Gage, when I 
inade the second hypothecation to him. I made by that made 

the first pledge to him of a second lien—— ; 

Q. On the bonds? 

A. On the bonds—a copy in print of the mortgage to Mr. New. 
and a jegal opinion, or a copy of the legal opinion by John C. Bul- 
litt,and by Draper, Hoard & Hendricks, of Indianapolis, that they 
had examined the matter, and that the mortgage was legal and con- 
stituted a valid first lien on the property. I don’t think outside of 
that they ever asked me for anything, or I made any statement to 
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them of the precise method that I became the owner or holder of 
these bonds. 

Q. They did understand, did they not—that is, Drexel, Morgan & 
Co., did—prior to Januavy, 1883, that you claimed to own all the 
stock of the corporation * ? 

A. No; I don’t think that they understood that I claimed to own 
all the stock of the corporation, for I think at that time there was 
some township stock that had been issued. 

Q. Well, I except that. 

A. I don’t kncw whether I stated to them that I owned all, or 
whether [ owned the control. The question, Colonel, of the stock 
of that corporation has never cut any figure. It never was consid- 
ered of any value in and of itself, and would not naturally be the 
subject of much talk or information. 

Q. It was quite important, was it not, for them, as long as they 

were seeking the hypothecation of those securities, which rep- 
1504 resented the entire property, to have entire control of all the 
stock as well as of the bonds? 

A. Of all that I had certainly, yes, and that that all should be a 
control. 

Q. So they did understand that yon were in control of the cor- 
poration through a majority of the steck ? 

A. I don’t know what you mean by control of the corporation. 

Q. I mean this: That you held the majority of the stock of the 
company. 

A. Yes, sir; I have no noubt but what they knew that: I have 
no doubt but what I told them that. 

Q. Have you any doubt that Mr. Porter and Mr. Nickerson, each 
of them, prior to the 25th of June, 1884, knew the same thing ? 

= That I owned a majority of the stock of the corporation ? 

. Yes. 

y Well, that isa mental process on my part. [ should think 
that they naturally would know that I cwned a majority of the 
stock. 

Q. Prior to the 25th of June, and after Mr. Porter dropped his 
further investigation into the affairs of the Chicago and Great South- 
ern, subsequent to his trip down over the road in the eariy part of 
1884, did you have any negotiation at all with Mr. Porter’ 

A. Not at all. . 

Q. You did not see him about this matter ? 

A. No, sir. 

Q. You didn't talk with him? 

A. No, sir: he just dropped it absolutely, and notified me that it 
was all over and ended, and that neither he nor any of the people 
that went down there would take it up. 

Q. Didn't Mr. Porter and Mr. Nickerson enter into the ar- 
1505 rangement of the 25th of June, 18584, with your consent and 
concurrence, and by your procurement partially ? 

A. I have already stated the arrangement which they made with 
Drexel, Morgan & Co. I have never to this hour seen. 
qQ. | understand that. 
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A: The general arrangement by which Mr. Nickerson and Mr. 
Porter were to become personally obligated to pay my debts there at 
the bank, or, in other words, to buy the securities at the adjourned 
sale, was, of course, made by the consent, although I don’t think I 
ever saw Mr. Porter personally before the 25th day of June, when 
he made it, on the subject; but I saw Mr. Gage, and told him the 
situation, and Mr. Gage, with the desire to protect the bank’s second 
lien, told me that he would see Mr. Porter, and then that Mr. Por- 
ter would communicate with Mr. Nickerson. My impression is that 
I was in New York nearly all the time, and Mr. Gage sent Mr. Blen- 
nerhassett there, and he acted as a kind of go-between, between Mr. 
Porter and Mr. Nickerson, and he made the negotiation with Drexel, 
Morgan & Co., and the contract, and which as I say I never saw. 

@. You knew what it was? 

A. No, I did not, begging vour pardon for being too abrupt there ; 
I didn’tknow what it wasjJexcept that I was assured in a general way 
that they had bound themselves to buy the securities at the sale, if 
they would adjourn it. I simply assumed that from the fact that 
that was the condition on which alone Drexel, Morgan & Co. would 

adjourn the sale; and they did adjourn it, and it is recited 
1506 in my contract that Mr. Nickerson and Mr. Porter had inade 

that agreement. But what I mean is that I never have seen 
the contract which they executed as between Drexel, Morgan & Co. 
and themselves, and haven't seen it tothisday. Mr. Biennerhassett 
negotiated that, as it were, around my back, forsome reason or other, 
and I didn’t know, as I state, what was going on. 

Q. You knew this, did you not, that you had until the 20th of 
August, 1884, in which to pay up? 

A. Undoubtedly, 

Q. When the 20th of August came and went, didn’t vou make 
some inquiry as to what had become of your obligation there ? 

A. I knew that I had not paid, and I knew that they sold. 

Q. Who told you that? 

A. I think Drexel, Morgan & Co. told it, but, as a matter of course, 
J am lawyer enough to know what would take place on such an oc- ° 
casion as that. 

Q. Did you make any effort to get up your notes ? 

A. How do you mean? 

Q. Of course if these people, Porter and Nickerson, had paid off 
this indebtedness to Drexel, Morgan & Co., then of course your in- 
debtedness was paid ? 

A. I knew by my contract and the general talk with Mr. Blen- 
nerhasseit that Mr. Nickerson and Mr. Porter had until the 15th of 
January to make the payment, and I, being apretty persistent man, 
and probably over sanguine, was remaining in New York, hoping 
against hope, from August clear down to the last of October, to make 

some other money arrangement by which I could still clear 
1007 up the matter, because Mr. Nickerson, when I saw him in New 
York in June, had urged me, no matter what occurred, to 
keep on and see whether I could not make a negotiation, because he 
was extremely averse to having anything to do with it, or putting 
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any fresh money into it. And, acting on that line, I kept on long 
after August, knowing very well that if I had been able to have 
come forward with some friends and said, “ Here, I will take up the 
amount of money that you have obligated yourself fur,” and made 
some fresh deal with regard to the bank’s second lien which they 
would have been willing to do, that I still had a chance to get some- 
thing out of the wreck. 

Q. Was it understood between you and Mr. Nickerson that if you 
could find somebody to relieve Nickerson and Porter from their per- 
sonal obligation to pay this money, that then the bank would waive 
its second lien ? 

A. No, that was never agreed, but that the bank would do some- 
thing in the way of making an arrangement, and would help make 
an arrangement, by which the Drexel, Morgan & Co. matter could 
be cleared up, and that if the people would advance enough money 
to pay up all the debts and keep on, that the bank would hold up 
awhile. There was a constant indisposition on the part of Mr. Porter 
or Mr. Nickerson to have anything to do with it if they could pos- 
sibly keep out of it. 

Q. About how much of the money represented in the indebtedness 

to the bank, Mr. Crawford, went into this road,as near as you 
1508 can remember? You say about two-thirds went into the Air 

Line, and then a considerable portion went into this; how 
much of the other one-third went into this road ? 

A. My impression is, nearly all of it. For instance, take what I 
borrowed on the bonds, which I borrowed from Mr. Shumway; every 
dollar of that went into the Great Southern. They loaned me once 
or twice possibly as a kindness, although banks probably are not 
very kind, but they knew then that the collateral that they had there 
was not anything like the amount of that debt, and [ think they 
were disposed to nurse me, hoping I would be able to pull through 
the Great Southern matter, and put them in just that much better 
fix. I want right here to state in my own justification a matter that 
has not been brought out vet of this kind: The very idea which I 
had in making the Drexel, Morgan & Co. loan was to push this thing 
through to connect the line physically at Attica, and pay up every 
dollar of construction debt that the thing owed on earth. And I[ 
made a calculation that the amount of money that I would person- 
ally put in, and what I could get of Drexel, Morgan & Co. would 
do that. In the first place I had a disaster in the spring of 1584 by 
the wreck of two piers in the Wabash bridge. That did two things 
that were very serious to me. In the first place it cost about $10,000 
additonal money to replace, and in the next thing it delaved the 
work so that two things happened to me that were exceedingly 
disastrous. In the first place, two townships down in Foun- 

tain county refused to respond to donations amounting to 

1509 somewhere about $40,000, simply because the road had not 

been connected by the date; and in the second place, it de- 

layed the construction of the line to such an extent that I was not 

able to cowply with the conditions of the Drexel, Morgan & Co. 

contract by a given date, and they would not let me have the last 
$8—1250 | : 
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$50,000 that I had relied upon to clear up the balance of the Cleve- 
land Rolling Mill Company debt, and the Bessemer Steel Company, 
and all‘the others. And if you come to figure up, not including 
interest that has accumulated since, the construction debts that are 
now put in in this case, they won’t amount, I don’t think, to any 
more than the plus of the $50,000 that I expected to get from 
Drexel, Morgan & Co. and those donations. 

Mr. Butter: And the extra $10,000 on the bridge? 

A. Yes, sir. 

Mr. GARDNER: Those notes were delivered up to you in January, 
when they were sent on from Drexel, Morgan & Co. ” 

A. Yes, sir. 

Q. And canceled, were they not? 

A. Yes; but mv expectation was to get $400,000 there, from that 
quarter, and instead of that I only got $350,000. My expectation 
was to get donations to the amount of nearly $40,000 from Foun- 
tain county and I did not get a cent. 

Col. Cooper: Mr. Porter, as I understand, has testified here that 
among other things that induced him to go into this matter was 

consideration for you; do you remember whether that 
1510 was one of the things that he stated to you” 
A. Well, Mr. Porter has always expressed friendly feelings, 
but I presume on a question of business a man has got to make a 
bargain for himself, and he makes the best bargain he can, gener- 
ally. I will state this for Mr. Porter, I know he went into this thing 
with a good deal of reluctance. 1 offered him what I thought was 
au very enticing offer early in the spring of 1884 to go in and have 
a lot of gentlemen take a controlling interest in the matter and re- 
lieve me of the load, and let all the money I had in the project re- 
main in it until it was ultimately worked out. The difficulty about 
the matter, Colonel, was that it was a project that required a vast 
deal more new money in order to make it self-supporting. The 
line as it is from Fair Oaks down to Yeddo, left alone, never would 
pay expenses, because it does not reach any important country or 
Important towns, and has no important connections and no busi- 
ness that is adjacent to it. Outside of the coal business which is 
furnished there by the coal property that | owned the carnings were 
not enough to—would not be enough, as demonstrated by the re- 
ceivership—to half pay the operating expenses. 

The signature of the witness to above deposition was waived by 

agreement of counsel. 


Adjourned to Wednesday, November 25th, at 11 o'clock a. m. 
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1511 WEDNESDAY, November 52th, 1885. 


Parties met, pursuant to adjournment, at 11 o'clock a. m. 
Present : Same as before. 


CepHas ATKINSON, one of the defendants, called as a witness on 
behalf of the complainant, having been first duly sworn, testified 
as follows: 


The witness is examined by Mr. Henry Crawrorp : 


Q. Mr. Witness, please state your name, residence, and occupa- 
tion. 

A. My name is Cephas Atkinson; I live in Benton county, In- 
diana; I am a farmer and stock-grower. 

Q. Are you one of the defendants in this action ? 

A. Yes, sir; I suppose I am. 

Q. Are you the same Cephas Atkinson who filed an affidavit in 
this cause or swore to an answer on the 4th day of August, 1885, in 
Benton county ? 

A. I expect I am; I am the only Cephas Atkinson. 

Q. You remember of mnaking oath to a paper to be filed in this 
cause, do you ? is 

A. Yes, sir; I think so. 

Q. Before whom did you make that affidavit ; do vou remember? 

A. I think it was Simon Carter. 

Q. In Oxford ? 

A. No; in Fowler; I ain’t certain that it was Curier. If it was 

not it might have been some of the firm of Carter. 
1512 (). It was in Fowler, was it? 
A. Yes, sir; I think it was. 

Q. The county seat of Benton county, where vou live? 

A. Yes, sir. 

Q. Did you go there for the purpose of making that affidavit” 

A. Yes; I was there at that tine; I don’t know that I went on 
— but I was there at the time I did that; I probably might 

vave had other business, but 1 was there at that time. 

Q. You went up from your home south of Oxford partly for that 
purpose, did vou ? 

A. I don't recollect anything about that; I was at Fowler, at anv 
rate, and thev spoke to me about that, and I did that business the 
sane day that I was there. 

§ Who spoke to you about it? 

. 1 think it was Mr. Wiley. 

Q Mr. Wiley, the lawyer of Fowler? 

A. Yes, sir: I think it was. 

a Had he ever spoken before that day about it to vou ” 

. | think he had. 

7 When ? 

A. Well, I don't recollect ; it was some week or ten davs, proba- 
bly, before that. 

Q. What did he suy to you” 


A. I don’t recollect just what he said) He was asking me about 
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the stock of the railroad; if I had not some stock in ‘the railroad, 
and if it would be, or whether it was to be, as private stock or as 
stock of the tow nship ; ; I don’t recollect exactly what questions he 
asked about that. 
Q. Where was the first interview ? 
1513 A. I think it was probably at Oxford or somewhere around 
in that neighborhood ; probably at Oxford. 

Q. Don’t you know whether it was or not at Oxford or somewhere 
else ? 

A. Well, I think it was right at Oxford or right on the road _ be- 
tween where I live and Oxford, 

Q. Did he come to your house to see you? 

A. No, he didn’t come on purpose to see me. I saw him on the 
road ; I met him on the road, I think, as I was going to Oxford. 

Q. “Wasn't he going down tc your house to see you, and didn’t he 
return and go back to Oxford with you ? 

A. No, we didn’t go back together; we didn’t go anywhere to- 
gether. 

Q. Didn’t he tell you that he was on his way to see you at your 
house about this matter? 

A. I don’t recollect whether he told me he was. going to see me 
directly about that personal matter or not, but he met me and he 
asked me about this matter, I know. 

Q. At that first interview did you employ Mr. Wiley to act for 
you in any manner whatever in this business ? 

A. I told him if there was—yes, I just told him this: if there was 
anything in my stock as an individual that I would have him to 
collect it for me or act for me in the case. 

Q. You mean by your stock as an individual w hat you were en- 
titled to as tax-payer of the township that had voted ald ? 

A. Yes, sir. 

Q. That is the only stock that you ever had or claimed, isn’t it? 

A. That is all. 
i514 Q. Did you ever make any claim to bea stockholder of the 
Chicago and Great Southern Railway Company or the In- 
diana and Chicago Railway Company until that interview with Mr. 
Wiley about four or five months ago ? 


Objected to by solicitor for defendants. 


A. Yes, sir; I always claimed my rights as a stockholder, because 
I protested against it from the first. 

Q. In what manner did you ever claim your rights as a stock- 
holder ? 

A. Because I paid my taxes as a stockholder. 

Q. Did you ever ask for any certificate of stock of any officer of 
that company, Mr. Atkinson, in your life ? 

A. L asked for tax receipts, payable as stock, to that 

Q. I ask vou whether vou ever asked any officer of either of those 
railroad com panies to issue you a share of stock in any way or at 
any time? 


Objected to by solicitor for defendants. 
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A. I don’t know that I did. 

Q. What person did you ever claim to that you were a stockholder 
of that company or what act did you ever do as a stockholder of that 
company prior to that interview with Mr. Wiley ? 


Objected to by solicitor for defendents. 


A. I don’t know that ever I claimed particularly to any one of 
the company that I was a stockholder. 

Q. Didn’t, in substance, Mr. Wiley ask you to allow your name to 
be used in these legal proceedings because you were a tax-payer of 
that township, and therefore entitled to stock ? 


1515 Objected to by solicitor for defendants. 


A. I don’t know whether he asked me that in that shape or not ; 
I don’t recollect. I just told him that if I was entitled to any stock, 
if it was not township stock and I was entitled to any stock, that | 
wanted it. 

Q. Didn’t he tell you in that interview that the court at Indian- 
upolis had decided that it was not township stock ? 


Objected to by solicitor for defendants. 


A. I don’t think he did, but it may be that the township trustee 
did. I know the township trustee and myself talked about it. 

Q. I am asking exclusively now about this interview with Mr. 
Wiley. 

A. I don’t recollect that he did ask me if it was—I will not say 
for certain whether he did or did not ask me about the stock. 

Q. This inferview occurred about five or six months ago, didn’t 
it—not over six months? 

A. I think it was more; I think it was about along—just about 
July; no, the last of July, probably, but I don't recollect about that 
to the date—that is, to the exact date. 

Q. The last of July or the first of August of this year” 

A. Yes, sir; last summer. 

Q. Have you got an ordinarily good memory, so that you do not 
forget things that are only five or six months old ? 

A. No; I have probably an ordinary memory. 

Q. Did you hire Mr. Wiley as an attorney to conduct the 
1516 defense of this business for vou as a stockholder, or didn't he 
ask you to allow your name to be used? Can't you remem- 

ber that ” 


Objected to by solicitor for defendants, on the ground that the 
witness has already stated what he told Mr. Wiley and what Mr. 
Wiley told him. 


A. I think I told Mr. Wiley that if he could collect anything out 
of that, that I would not pay no costs in the matter, but if he could 
collect anything out of it, why, I would give him a per cent. of what 
he collected, probably. 
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Q. But under no circumstances were you to pay any fees or “costs, 
were you? 


Objected to by solicitor for defendants. 


A. I don’t think I was to pay any costs unless he maintained the 
defense—maintained the complaint. 

Q. And you haven’t paid a cent, have you, up to this time in any 
of this litigation ? 

A. No, sir. 

Q. Expenses of witnesses or anything else, have you ? 

A. No, sir; I have not. 

Q. You don’t expect to, do you” 

A. Yes, sir; I have paid some. 

Q. What? 

A. I have paid my fare here last night. 

Q. Outside of that? 

A. No, I have not. 

Q. Did Mr. Wiley then and there agree that vou should not have 
to pay any costs in this matter? 


Objected to by solicitor for defendants. 


A. I don’t know that he did positively agree that I should not 
be to no costs or expenses in this matter. 
1517 (). What did he agree to, then ? 
A. I told him that I would not pay any expenses ; I didn’t 
want to be to any expenses. 
Q. What did he say in answer to that ? 


Objected to by solicitor for defendants. 


oe I believe he said there would not be any expenses sattached to 
; little, if any ; something of that kind. 

e When was the next time you saw anybody about this matter ; 
when vou went to Fowler to make affidavit to this answer ? 

A. It was probably along in the last of July when I saw Mr. 
Wiley, and then probably it was eight or ten days afterwards when 
I was in Fowler and made affidavit to that—I don’t know; let me 
see that. 

Q. This is not the original ; this is a copy. 

Is it a certified copy ? 

%). No: it is not certified. 

A. I wanted to see whether it was what I testified to or not. 

Q. Did you go to Fowler, Mr. Atkinson, at the time you made 
affidavit to this answer, in pursuance of a request from Mr. Wiley, 
by letter or otherwise, that vou should come there? 

A. No, sir; [think not. I think I was in Fowler and saw Mr. 
Wiley or Mr. Carter, and they spoke about this answer, and I went 
with them to his office. I don’t think I was sent for nor written for 
by letter; that is my memory now; but I was in Fowler. 

Q. W hen you went there did vou find the paper all prepared, or 
was it prepared after you go to the office ? 
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1518 A. Now, sir, I could not tell positively about all that, but 
my impression is it was, at any rate, a portion of it prepared 
and I don’t know how near all; I would not state. 
Q. The only interviews you ever had with Mr. Wiley about the 4 
matter were the interview on the road south of Oxford, or at Oxford, ij 
ae und the one at Fowler ; is that correct ? ; 
A. I think I spoke to him about it just as I was passing by on the 53 
street; probably a time or two after that. a 
q. I mean prior to this paper being sworn to. + 
A. I never saw him but once prior to that, I think. | 4 
Q. How long did the interview at Oxford last between you and 
Mr. Wiley about this matter; was it short or long” q 
A. How long was the interview ? : 4 
Q. Yes. 
A. Well, it was short—tolerably short. 
Q. Did you, in that interview, furnish him with any facts to put 
into this answer with regard to the manner with which this road 
was constructed or built, or the contracts or bonds, or anything ? 


Objected to by solicitor for defendants. 


A. I don't recollect whetber I did er not. I might have stated 
something about—he might have asked me some question In regard 
to the construction of it or the building of it. 

Q. Didn’t he or did he? Thatis what I want to know. 

a A. I don’t recollect whether he did or not. 
Q. You have no memory on that subject? 
A. Probably he did ask me some questions about the construc- 
Sy tion. 
1519 (2. What did you say ? 
A. I don’t recollect now what I did say about it. . 
Q. You don’t recollect what he said about that matter’ 
\. No; Ido not; I don’t recollect what he did ask me about 


that. 

Q. You don’t recollect that he did ask you either, do vou? 

A. No; I don’t recollect positively that he asked me anything 
about the construction of the road at that time; he was asking me, 
I think, more particularly about the tax-payers of our township and 
the payment of the stock, and so on, and be might have asked me 
something about the construction of the road. 

Q. It does not have any impression on your mind if he did say a 
word on that subject, does it, now ” 

A. I know one thing he did ask me about was getting some cat- 
tle killed on the road. 

Q. lam not asking vou about any cattle. I am asking you to 
state whether you said anything to him on the subject of the con. 
struction of this road or the construction contracts or bonds or any- 
thing. 

A. I don’t recollect whether he did or not; be might have asked 
me something in regard to the construction of the road; he might 
have asked me something about the bonds; I don’t know anything 
. about that. 
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Q. Did you know anything about the bonds then ? va 
A. About the railroad bonds? 
Q. About the bonds of this railroad—how many there were, or 
when they were issued, or anything about them. 
A. No; I don’t know—I have heard some talk about bonds be- 
ing issued, but I don’t know that we talked about it at that 
1520 time; we might have talked about it. 
Q. You did not know anything about it to talk about, did 
you, Mr. Atkinson, you personally ? 


Objected to by solicitor for defendants. 


A. No; nothing about the bonds. 

Q. About the bonds of this railroad—how many there were, or 
when they were issued, or how they were issued, or anything about 
them, did you ? 


Objected to by solicitor for defendants. 


A. Well, sir, I think he was talking about the cost of the con- 
struction of the road; I think he was talking something about 
that. 

Q. What did you say about that? 

A. Well, he was asking—I think we talked about what the road, 
something about what the road, would cost in regard to the grading 
of it. 

Q. Did vou say anything to him about what you thought ? 

A. We AT, it Is likely that "I did. 

Q. W hat did vou say ”? 

A. What it would cost to grade the road ? 

Q. Yes. 

A. I don’t recollect exactly what I said about it; if I said any- 


thing in regard to the grade I said a portion of it would be rather 


light grading and a part of it would be pretty heavy grading ; to- 
wards Attica from Oxford north would be generally pretty light 
grading. 

Q. That is all you said to him, is it: you don’t know that you 
said that, do vou? 

A. We might have had some talk. 


1521 Solicitor for defendants objected to the counsel putting 
double questions to the witness; he should put one question 
at a time and let the witness answer it. 

Q. Do vou know that vou said that or had a word of that kind of 
conversation with him on the subject ? 

A. My impression is there was talk about the grading of the road, 
or something about the road, about the bonds, and the cost of the 
road in regard to grading it. 

Q. Now, is that all that you remember in that conversation being 
talked about the road ? 

A. I don’t know whether there was anything more said about it 
or not; I can’t recollect. 

Q. Before you made affidavit to this answer did you read over 
what you were swearing to? 


ps ie % 
+ 
: (Res 
; 


the 


hs < 
te 
aR 
-@ o~ mépiegill 
f ay 
ae. 


THE PITTSBURGH BESSEMER STEEL CO., LIMITED, ET AL. 705 ig 
4 
A. I think he read it over; I don’t think I did. 7 
Q. You heard it all read then, did you ? 
A. Well, I don’t know that he read every word. 
Q. You swore to it, every word, didn't you ? 
A. I might have sworn to it, to the best of my knowledge, prob- 
is ably ; I would not swear to anything positively that I didn’t know 4 
| all about zt. a 
Q. Didn’t you swear to anything in this paper, as you remember, | 4 
L of your own knowledge ? 


Solicitor for defendants objected to the question on the ground 
that the paper shows for itself what it is, uid that the original paper 
that was sworn to is not presented to the witness, and it is not a fair 
examination to examine him from a pretended copy of it. 


1522 Mr. Pierce: This is not a pretended copy; this is a copy 
that was filed in court, and was furnished by the gentlemen 
themselves. 


Col. Coorer: I don’t know whether it was or not. 

Mr. Pierce: I say it was; I receipted for it to the clerk in Indian- 
apolis, and it was placed on file there for our benefit by counsel on 
the other side. 

Col. Cooper: While I do not question Mr. Pierce’s word in this 
matter at all, yet at the same time the original document is not pro- 

. duced nor a certified copy of it; and that, in my opinion, it is not 
4 fair to examine the witness upon a copy of an instrument which he 
swore to without producing the instrument itself. 

Mr. Crawrorp: Mr. Atkinson, please state now whether, as a 

a matter of recollection on your part of an event that occurred only in 
August last, you did or did not swear to anything whatever in that 
answer as absolutely true of your own knowledge ? 


Objected to by solicitor for defendants. 


A. I swore to the paper that Mr. Wiley had; I made affidavit, to 
the best of my knowledge, that there were some things that I thought 
were true. 

Q. Is that your recollection now as a mere matter of memory of 
that oath that you took on that day ? 

A. That is my memory of what my oath was. 

Q. You signed your name, didn’t you, to a paper ? 

A. Yes, sir; I think I did. : 

Q. To what lawvers call a jurat. Let me read to you to 
1523 refresh vour recollection. 
A. I don’t know what thev call this. 

Q. “ Cephas Atkinson, being duly sworn, on his oath says that he 
has heard read the foregoing answer.and 1s fully informed of the mat- 
ters and things therein stated: that the matters therein stated on 
information are true, as he is informed and believes; the matters 
therein stated of his own knowledge are true. (Signed) Cephas At- 
kinson.” Now, didn’t you sign that paper, as it purports to be, 
upon your answer signed by vou, and then make oath to it, as 1s 
stated in the record ” 
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Solicitor for defendants objected to the question because the coun- 
sel has read as a part of his question from a paper which is_not the 
original paper, as admitted, that the witness signed, and further ob- 
jected to the question because evidence of this kind is not compe- 
tent. 


A. Whatever was on that paper that I signed why of course was 
just as [ signed it, or I would not have done it. 


Q. Then, if it ison the paper that anything in the answer is sworn, 


to by you as true of your own knowledge 
A. I don’t think I swore to anything being true of my own knowl- 
edge. 
Q. Suppose it is that way in the paper which you signed, what 
have you got to say now as a matter of recollection about your oath 
on that occasion ? 


Objected to by solicitor for defendants as incompetent. 


A. Whatever I stated in that paper of course I stated it to 
1524 be true, as I believed it at that time. 

Q. I will repeat the last question to you. (Question read 
by commissioner.) 

A. Well, I ain’t got anything to say. I would like to see just ex- 
actly what it was, word for word, that I testified to; then I could 
tell. 

Q. I will now present you a paper which is a letter-press copy, as 
[ understand it, of the original paper signed and sworn to by you, 
so that you can thoroughly refresh your recollectiou. 

A. I don’t think—TI don’t recollect at all—that * the matters stated 
of his own knowledge are true;” I don’t recollect of stating that part 
of it, because there might be matters in there that might be true, as 
I believed, and there might not be matters in there that was true as 
I knowed of. | 

Q. Mr. Atkinson, has any other tax-payer of vour township ever 
requested vou before you filed this defense to take this step ? 

A. Has any one advised me, do you say? | 

Q. Had any tax-payer of your township in Benton county, before 
you made affidavit to this answer, ever requested you to make this 
defense against the legality of the bonds and for the purpose of set- 
ting aside a fraudulent construction contract ? 

A. Before the getting up of that paper? 

Q. Before the getting up of this paper. 

A. I don't recollect whether there was or not before the getting up 
of that paper. 

Q. Mr. Atkinson, I now call vour attention to a statement in this 

paper sworn toby you. I will read: “And these defendants fur- 
1525 thersay that on the 3rd day of August, in the vear 1885, they 

took from the treasurer of Benton county special receipts 
which are authorized by the laws of this State, showing the amount 
of railroad tax paid by them, and on that date presented certain re- 
ceipts to one C. W: Hillard, who is the treasurer of the Chicago and 
Great Southern Railway Company—the president and secretary of 
said company neither of them could be found—and Gemanded of 
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him that he issue to them a certificate of shares of capital stock In 
said railway company to the full amount of the money so paid by 
them, less the odd sum over afd above the amount which might be 
evenly divided by the sum of fifty, and thereupon exhibited to him 
the said special receipts issued to them as aforesaid ; but he, said 
Hillard, wholly failed and refused to issue to them the said certifi- 
cates of stock, or any of them.”» What do vou know about that state- 
ment being true or not? | 


Solicitor for defendants objected to the question, because it is 
based vs reading from a pretended copy of a document which is 
not produced. $ 


t 
A. I don’t understand who it is that presents the certificates. 
q. I read you just exactly the averment as it is in your answer 
sworn to. I now ask you what you know personally about those re- 
ceipts being taken or presentetl; did you do it’? 


Solicitor for defendants objected to the question because counsel 
savs that he reads from an answer sworn to by this witness, 
1526 and does not present the answer so sworn to by him. 


A. I want you to read that‘a ain; I don’t understand who it was 
or what receipts it is you are alla ite to. 

Q. I now hand you the paper-purporting to be a copy of your an- 
swer furnished by your own: counsel. (Paper handed to and ex- 
amined by witness.) a 

A. If I understand this, these tax receipts that was paid for this 


_ railroad tax, I did authorize Mr. Wiley to get my receipts and the 


receipts of my brother and my brother’s estate as administrator, if 
that is what is meant. 

Q. Is that all the answer ybu have got to make to my question ? 

A. If that is the receipt that this speaks of here. 

Q. You have the paper there before you, and in that paper 
you swear that on a certain day you took receipts from the treas- 
urer of Benton county; did you do that personally at all? 

A. I don’t know whether I took them personally from the treas- 
urer—yes; I took my tax receipts personally from the treasurer of 
Benton county when I paid my taxes. 

Q. Iam not asking you about that; vou have the paper before 
you, and you know that is not the question. This allegation is 
that on the third day of August, 1885, you took special receipts. 


Solicitor for defendants objected to the question because counsel] 

states to the witness that he knows that what he states is false, and 

that it 1s an improper examination, unfair, irregulaz, and 

1527 contrary to the due course of the examination of witnesses in 
courts of justice. 


Q. Iam asking you about special ae taken on the 3rd day 
of August, 1885; vou did not pay any railroad taxes on that day, 


did yon, Mr. Atkinson ” 


A. No, sir. 
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! 
Q. Now, did you on that day take special receipts from the ‘treas- 
urer of Benton county ? 3 
A. I don’t know whether I took them on that day or not; I did 
take special receipts from the treasurer of our county. 
Q. When ? 
A. Last summer some time, but I don’t recollect the day. 
Q. Did you take them personally [or] did he give them to you? 
A. Well, I won't say whether he gave them to me personally him- 
self, or whether Mr. Carter gave them to me personally; one or the 
other of them gave them to me. 
Q. Have you got them now ? 
A. I have not, got them on my person to-day, but I have got 
them. 
Q. You have got them ? 
A. Yes, sir. , 
Q. Did you present those special receipts to C. W. Hillard ? 
A. Myself, no, tsir. 
Q. Were you present when they were presented ? 
A. No, sir; I was not. 
Q. Do you knaw that they were, as a matter of fact, ever presented ? 
A. Well, I did not see them presented ; I expect they were pre- 
sented, but I didn’t see them presented. 
Q. You stated in your sworn answer that certain individ- 
1528 uals, by name Starin, Crawford, Lyon, Worden, Conklin, 
Lacey, and McDonald, were elected directors of the Chicago 
and Great Southern Railway Company on a certain date, and those 
persons were elected and qualified under the promise and agree- 
ment to carry out the wishes of Henry Crawford in and about the 
premises; will vou be good enough to state whether you swore to 
that allegation of your own knowledge ? 


Solicitor for defendants objected to the question on the ground 
that it does not appear in this examination that the witness has 
sworn to any such thing. 


A. Well, sir, I don’t know; I don’t know whether that is an alle- 
gation I swore to or not; I don’t know whether I did or not. 

Q. Do you know anything about it now ? 

A. No, sir; I do no not. 

Q. You don’t know whether that statement is true or false, do 
you ? 
~ A. I don’t know whether I swore to that statement or not. 

Q. Do you know whether that statement, of your own knowledge, 
is true or false? 


Solicitor for defendants objected to the question for the same 
reason as before. 


A. Not from my personal knowledge I do not, but from hearsay 
I know Mr. Crawford was elected president and those parties di- 
rectors of the Great Southern railroad, but, of course, I was at no 
elections; I don’t know it personally. 

Q. In your answer sworn to by you isthe allegation that “On the 
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18th day of March, 1882, no work had been done on said line of 
railroad of any value?” 


1529 Solicitor for defendants objected to the question on the 
same ground as before. 


A. There was not very much work done in March, 1882. 
_ Q. Were you ever over the road between Oxford and Goodland or 
any part of it before the 18th of March, 1882? 

A. What is the question ? 

Q. No work had been done upon said line of railroad of any value: 
you live about a mile and a half from Oxford, don’t you ? 

A. Yes; a mile from Oxford or a mile and a half. 

Q. Didn’t you know as a matter of fact when you made affidavit 
to this answer that the rails had been laid and the cars had run 
from Oxford to Goodland before that date ? 


Solicitor for defendants objected to the question on the same 
ground as before. 


A. I don’t think I have made any such statement that there was 
no work done on the 15th of March, 1882. 

Q. If you did make such a statement in this affidavit what have 
vou to say about that statement now, as to whether it is true or the 
contrary ? 

A. There was some work done. 

Q. Wasn’t there work done to your knowledge so that the rails 
were laid continuously from Oxford to Goodland and cars had run 
over it before that date ? 

A. I would not state; I don’t recollect that they had or had not 
at that date, on the 18th of March, 1882, whatever date it is. 

Q. You allege in this answer sworn to by you that on the Isth 

of March, 1882, “a certain eonstruction contract was entered 
1530 into;” had you ever seen that ? 


Solicitor for defendants objected to the question on the same ground 
as before. 


A. Seen the contract ? 

@. Yes. 

A. I don’t know that I ever did see any contract; I knew about 
that time that the men and the work and things was changing hands 
and Mr. Foster and his men left the road. 

Q. That is all you know about it, is it? 

A. That some other parties took possession of it. 

Q. Is that all the information that you had then or have now on 
the subject ? 

A. Well, I have seen Mr. Annabal along the road and Foster both, 
and they told me that they had sold the railroad out, and that Mr. 
Crawford owned the railroad. I never saw Mr. Crawford in my life 
yet, without you are the man. I never saw him in my life in per- 
son, without vou are the man. 

Q. I am. 

A. I never saw you in my life if you are Mr. Crawford. 
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Q. You never saw the construction contract ? 
A. No, sir; I never saw it in writing. 
Q. Did anybody ever tell you what it was? 
A. I heard Annabal talking about it, and Foster, too, something 
about the road being turned over to one Mr. Crawford. 

Q. Is that all they told you ? 

A. I don’t recollect what all they did say now. 

Q. Did you know anything about the amount that was to 
be paid for the construction of the road before you swore to 


this paper ? 


Solicitor for defendants objected tothe question on the same ground 
as before. 


A. I don’t suppose I knowed anything more about it than what 
I heard from those parties. 

Q. What parties ? 

A. Crawford and Foster. 

Q. You never heard anything from Crawford, did you ? 

A. Annabal, I mean. 

Q. How long before August, 1885, was that ? 

A. I think it was along in March or April, 1882, somewhere along 
there. 

Q. And that is the only thing you knew about a construction con- 
tract was, that Annabal and Foster, along about April, 1882, told 
you that they had sold out the road, and that I was the owner of it; 
is that it? : 

A. Something to that amount. 

Q. In this answer sworn to by you is this allegation: “ The de- 
fendants show to the court that the railroad was not built in accord- 
ance with the terms and agreement of the contract; the material i” 
used in its construction was inferior; the work was slighted; the : 
rails were Iron.” Did you ever go on that road ? ) 


Solicitor for defendants objected to the question on the same ground 
as before. 


1531 


A. Yes, sir; I did go over it. 

Q. When did you go over the road, and what part of it, Mr. At- 
kinson ? 

A. I have often been over through my own farm, and from there | 
to Oxford, and north of Oxford ; I have ofterm been along it. 

Q. You have been along it? 

A. Yes; and on it. 

Q. Were vou ever over the road ? 

A. Yes, sir; I have been over it. 

Q. When? 

A. I have been over it a number of times along in the spring of 
1882 and 1883. 

Q. What part of it ? 

A. From Pine Village to Oxford, and from Oxford up towards 
Goodland, and up to Oakley. 
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Q. Do you say that you have been over the road from Pine Vil- 
lage to Oxford in 1882? 

A. Yes, sir. 

Q. In 1882 ? 

A. 1883 and 1882; I have been over the road-bed; they had it 
graded, and my cattle was over it all summer. 

Q. Were you ever over the road all the way—I mean to ride on 
the railroad, up to Goodland ? 

A. Yes, sir; ] have rode to Goodland. 

Q. Were you ever north of Goodland ? 

A. No, sir; not on the railroad; I have been along 

Q. I am asking about on the railroad. 

A. No, sir. 

Q. Now, you state that the rails in that road are iron ? 

A. Yes, sir. 

Q. Is that true? 

A. Yes, sir. 

Q. They are iron through your farm, are they ? 

A. Yes, sir. 

@. You swear to that? 

A. Well, I think they are. 

Q. You think they are ? 

A. Yes; that is, the first rails that were put there. 

Q. Through your farm they are iron rails; you swear to that, do 


A. I swear to the best of my knowledge they are iron rails. 
1533 Q. You were never north of Guodland, were you ? 
A. Not in the train I was not. 
Q. Have you ever seen any part of the road north of Goodland ? 
A. Yes, sir. 
Q. Did vou examine the rails there to see whether they were iron 
or steel ? 
A. No;.I did not examine them particularly, no. 
Q. Y ou sav there were less than three miles of sidings constructed; 
have you ever neasured them 


Objected to by solicitor for Setesidenite. 


Q. What do you call sidings ? 
Objected to by solicitor for defendants.. 


Q. What do you call sidings? Do you know what sidings are to 
a railroad ? 

A. Do you call it fencing; 1s that what you mean? 

Q. Do vou think it does mean ssstsattend y 

A. Lask you. 

Q. Mr. Atkinson, I am not a witness now, and I am examining 
you as to what you .A4now about this matter. Do you think the mean- 
ing of this sentence is that there were less than three miles of fene- 
ing constructed ; is that your idea of what sidings are of a railroad? 

A. I said in there that was constructed of inferior material and 
not done according to contract; that is what I swore to, isn’t it’ 
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Q. Yes. = 

A. I repeat that. | 

Q. Did you ever see the contract ? 

A. Yes—well, no. I have had verbal contracts—yes; seen con- 
tracts. 


Q. Iam asking you whether you ever saw the contract 
1534 under which this road was to be built. 
A. I saw the Foster contract. 

Q. Iam asking you whether you ever saw the contract under which 
this road was ever built, that you allege was made with one Henry 
Crawford. : 

A. No; I never saw your contract, but I have had contracts from 
your men, personally myself, and i never filled a letter of them, 
not a letter in no contract they ever made with me. 

Q. What part of the material used in the construction of the 
‘ailroad, to your personal knowledge of railroad building, was in- 
ferior? | 

Objected to by solicitor for defendants. 


A. Well, the material used in the bridges right there on my farm 
Was inferior; come very near going down ; very nearly going down ; 
the cattle-guards were very inferior; they put up one very infe- 
rior. 

Q. You state in this answer sworn to by you “ That the honest 
and reasonable cost and expense in constructing the line between 
Fair Oaks and Attica, exclusive of the bridges over Pine creek and 
the Wabash river, did not exceed the sum of $5,000 per mile, and it 
is not worth to exceed that sum. 

Objected to by solicitor for defendants on the same ground as 
before. 

A. I don't believe it was worth it at that time. 

Q. You read that clause, did you? 

A. I did. 

(J. It was read to you, I mean. 

A. I didn’t read that just now. 
1555 (J. You remember that clause, do you—that part of it ? 

A. No; I don’t exactly remember it, but if that is in the 
clause I repeat that. 

Q. You know probably about as much of the construction ? 

A. Lam talking about this railroad when it waé first built; I am 
not talking about it now. 

Q. You know as much about the road, that part through your 
farm, as any other part of the road, don’t you; about how it was 
constructed and the cost of it? 

A. Yes, sir; I know more about it. 

Q. You have seen that, haven't you? 

A. Yes, sir; a good many times. 

Q). There is a good deal of the balance of the road that you never 
saw in you life, isn't there ? 
A. No, sir; not a rod of it. 
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Q. Have you ever been over the line from Goodland up to Fair 
Oaks? 

A. Not on the train; I have been right along it; I have been 
riding along it. 

Q. Since the road was built ? 

A. Yes, sir; I have been right across it on a horse. 

Q. On the highway 2 4 

A. Yes; and driven along it with cattle,and have been along 
there a good many times when they were building it. 

Q. You crossed it at right angles, did you? 

A. Yes, sir. I would cross it, generally, and sometimes I would 
go along it for a ways; it was open prairie country then, the most 

part of it; you could go along without any fe ncing in places. 
1536 Q. Did you ever build a railroad before this? 
A. No, sir. 

Q. Did you ever have any contract with one? I mean with regard 
to its construction. 

A. No, sir; I never had any. 

Q. Ever contractor in one? 

A. No; I was never a contractor in a road. 

Q. How did you acquire your knowledge of what'the reasonable 
cost of building the railroad was ? 

A. Well, sir, in the first place, I am a practical worker. I have 
had a good deal of work in grading, a good deal of work in con- 
tracting on large ditches, grading roads, and excavating earth in 
different ways, and in my knowledge of the grading of that road 
and from the ties that were laid down on it, I would sav further 
that the ties laid down on that road were very inferior, very in- 
ferior, and the grading was very inferior, at first, and a great deal 
of light grading. 

Q. You have stated now fully all vou desire to of the experience 
you have had that led you to form an opinion about what it cost to 

uild that railroad, have you? 

A. In that particular. 

Q. Did you know what the value of rails were? 

A. No; not exactly. I did not, but I have some knowledge of 

what rails are worth. 
'  Q. What is that knowledge ; did you ever buy any ” 

A. I have knowledge of what iron is worth. 

Q. lam asking vou whether you have any knowledge of what 
steel rails are worth, for instance? 

A. No; only the price of iron and steel. 

Q. What was the price of steel rails at this time ’ 
1537 A. At this time” 
Q. Yes; when this road was built? 

A. I stated I did not think there was steel rails on it—thatis, where 
I was acquainted with it. 

Q. Task you what the price of steel rails was about the time this 
road was being built? 

A. I suppose there was about, at the time it was built, abouf three 
and a half cents a pound—n ay be a little more or Jess. 
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What were iron rails worth at this time? ~ 
. They were worth less. 
. How much less? 
A cent or a cent and a half a pound less than steel. 
Mr. Atkinson, how far does this road run through you ? 
A. Two miles; a mile and a half on my line and half a mile north. 
It touches my land for two miles. 

Q. What did the right of way cost through your land? What did 
the company pay vou for the right of way through your Jand? 

A. They paid me at the bitter end of a fight for about three vears 
between five and six thousand dollars. | 

(). Wasn’t it a good deal over six thousand dollars, instead of be- 
tween five and s:x ? 

A. No, sir. 

(). How much was the judgment vou got? Wasn’t it over six 
thousand dollars, and wasn’t it paid in full, principal and interest ” 


Solicitor for defendants objected to the question on the ground 
1538 that the judgment record itself is the best evidence of that, 
and this is a direct examination. 
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A. I know this, Mr. Crawford, if that 1s your name, it was never 
paid according to agreement. 

Q. I now repeat the question, whether you did not recover judg- 
ment for right of way across your land, which you state is two miles, 
for over six thousand dollars,and whether that was not paid in full 
to vou, principal and interest ? 

A. [ don’t think it is paid in full yet, principal and interest, right 
square up; it may be very nearly paid. 

@. How much does it lack ? 

Q. I don’t say how much it lacks; I will sav I don’t think it 1s 
paid in full vet; [will say that. 

Q. Wasn't the judgment originally for over six thousand dollars ? 

A. I don’t recollect the exact amount of the judgment; it might 
have been for about six thousand dollars; I don’t recollect exactly. 

Q. In this answer sworn to by vou it is stated that “ at the time 
of making the contract with said Crawford there was a railroad con- 
structed from Attica south to Yeddo, but that it was of little value.” 
Did you ever go over the railroad ? 

Solicitor for defendants objected to the question on the same ground 
as before. 

Q. Did vou ever go over the road southward from Attica to 
Yeddo? 

A. Yes, sir: I have been over that. 

Q. On the cars” 

A. Yes, sir. 

Q. When ? 

A. I was over [it] last summer. 

(). Before or after this paper was sworn io? 

A. Before; I started another time and went as far as At- 
1839 tica and would not go any further. 
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(). You also state, in the same connection, “that the said Craw- 
ford had or could obtain the control of it for a mere nominal con- 
sideration :” what knowledge did you have at the time this answer 
was sworn to by you on that subject, Mr. Atkinson ? 


Objected to by solicitor for defendants on the same ground as be- 
fore. 


A. I don’t know what knowledge I had, only that it was counted. 
There was no trains run on it at all; they took the trains off of it. 
I started to go down to Crawfordsville, and went as far as Attica, and 
they didn’t run no further. 

@. When was that? 

A. I think it was last spring. 

Q. You are speaking now, in this answer, Mr. Atkinson, with re- 
gard to transactions occurring in 1882? 

A. Oh, no; I ain’t. 

Q. Begging your pardon, you are. 


Objected to by solicitor for defendants. 


Q. Let me «ll your attention to the fact that this paper says: “ De- 
fendant furthe shows that at the time of making the contract with 
said Crawford there was a railroad constructed from Attica south- 
ward to Yeddo.” 


Solicitor for defendants cbjented to the question on the same ground 
as before. 


Q. You further also state, in this answer, “ that the contract with 
said Crawford was made on the 18th of March, 1882?” 

A. [had been over the ground before that; I had been 
1540 over the road a year or two before that; but that probably 
was before that time. | 

Q. Had you ever been over the road from Attica to Yeddo? 

A. Yes, sir. 

Q. Did vou know anything about its value ? 

A. Nothing; only what I heard from others; I didn’t know any- 
thing personally. 

Q. Did you know whether I could obtain control of it for a mere 
nominal consideration ? 

A. I know from other parties that had been talking about getting 
the road that it could be obtained at a low rate ; it was not valued for 
very much. 

Q. What pirties told you it could be obtamed for a low rate? 

A. I heard Mr. Foster talking about it. | 

Q. Did you hear anybody else ? 

1 heard Annabel talking about it when he was up to our 
wees 

Q. Is that your authority for making this allegation in here that 
it could be obtained for a mere nominal consideration, or did you 
have any other information? — 


Objected to by solicitor for defendants on the same ground as be- 
fore. 
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A. That is the most information, that they valued at a low figure 
the railroad. 

Q. You state, in this answer sworn to by you, that “if a fair and 
honest report had been made, as the facts were and now are, it would 
have appeared that the entire line constructed by the said Crawford 

had not cost him more than $300,000, and the outstanding 
1541 indebtedness then and there existing exceeded the $150,000, 
| which would only leave the sum of about $150,000, which 
said Crawford had then and there expended in and about the work 
in constructing said railroad.” What information or personal knowl- 
edge did you have, Mr. Atkinson, when you made oath to that state- 
ment, as to the facts which I have just read to you. 


Solicitor for defendants objected to the question on the same 
ground as before. 


A. Well, you state that there was $150,000 expended, I believe. 
Just read that again. 

Q. (Question read by the commissioner.) 

A. Well, that there—what information I had of that was just my 
own information of the cost of over $300,000, because Foster had 
done a good deal—some of that work, at any rate. 

Q. Is that the only answer that you have to make to that ques- 
tion, Mr. Atkinson ? 

A. Yes; I don’t think it would cost more than that after the work 
that Foster had done, to complete that; I didn’t suppose it would ; 
that would be my only 

Q. How much do you think the value of the work that was done 
by Foster was? 

A. Well, Foster graded and tied the road. 

Q. How much would you think the value of the work was that 
was done by Mr. Foster? 

A. Well, I could not tell what the value of his work was. 

Q. Give us your impression. 

A. The grading was, I suppose, worth a thousand or fifteen hun- 

dred dollars a mile; I guess he graded it. 
1542 Q. You state in this answer that “after said Crawford had 
procured said bonds and stock he delivered them to Drexel, 
Morgan & Co., bankers in New York, by way of pledge for an indi- 
vidual loan of money made by them to him, for about the sum of 
$350,000.” What did you know about that? 


Solicitor for defendants objected to the question on the same 
ground as before. 


A. I got that information from Annabal at the time they had 
that trial of yours in Lafayette; he said you was in New York or 
the East, negotiating those bonds. 

Q. What time was that trial? 

A. It was during the time of the payment of this judgment of 
mine; probably it was in 1854. 

Q. 1584? 
A. Yes, sir. 
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Q. Annabal told you in 1884, did he, that I was borrowing money 
of Drexel, Morgan & Co. 

A. You was East ; I “don’t know the purpose particularly, and 
you was negotiating for money and could not pay those demands 
or payments as you contracted to be paid. 

Q. Did he tell you I was negotiating bonds? 

A. He said you was negotiating for money. 

Q. You have stated in here distinctly, that I delivered the bonds 
and stock to Drexel, Morgan & Co., bankers in New York, by way 
of pledge for an individual loan of money made by them to me for 
about the sum of $350,000. Now, who told you that? 


1543 Objected to by solicitors for defendants on the same ground 
as before. 


A. Annabal told me that, and he told me in court in Lafayette. 

Q. In 1884? 

A. I won’t be certain about that; it was at the time of the pay- 
ment of this judgment I held against Mr. Crawford for right of way 
across my place, and he was there, and had issued on the road this 
judgment—I forget what they call it. 

Q. You remember distinctly he told you it was Drexel, Morgan 
& Co., do you? 

A. I think so; he told me in court. 

Q. That it was Drexel, Morgan & Co.? 

A. I think he did. 

Q. And that they were loaning $350,000? 

A. That they were loaning an amount of money. 

Q. You say here it was $350,000; was that the sum named ? 


Objected to by solicitor for defendants. 


A. Well, I expect it was. 

Q. Is that your recollection” 

A. That is my recollection, that he was negotiating for—well, I 
won't say whether it was $350,000 or what it was, but it was a large 
amount of money. 

Q. You state here $350,000, that sum is stated; I want to know 
where you got it? 

A. That is where I got it; that is my recollection. 

Q. Did he also state that the bonds and stock of the railroad 
company had been pledged with them for that loan, as you state 
here? 


Objected to by solicitor for defendants. 


A.. I expect he did; he was the author of what [ stated there. 
1544 Q. May not that conversation have been away along in the 
first part of 1883 instead of 18847 
A. Well, I haven't got no date; I could get the date of that con- 
versation exactly, but [ haven't got it. 
Q. It was a conversation in which he stated that a loan was being 
made then, was it? 
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A. He was trying to negotiate a loan and the officer had anne 
the road on it, that day or at that time, on a restraining order or 
something, for that debt, and he came there in court in Lafayette 
and made the plea that Mr. Crawford was negotiating a loan or 


making a loan fora large amount of money—some three or four 


hundred thousand dollars. 

Q. Do you remember whether you suggested any alteration or 
addition to this paper when you first saw it in the office of Mr. Wiley, 
at Fowler, and before you made affidavit to it” 


Objected to by solicitor for defendants on the same ground as 
before. 


A. I don’t recollect; I could not recollect. 

(). What is your memory on that subject, as to whether you did or 
did not make any suggestion or whether there was any alteration 
made in it after you first saw it, or whether you swore to it Just as it 
was presented to you? 

Solicitor for defendants objected to the question on the same 
ground as before, and for the additional reason that the witness has 
said he does not recollect. 


A. I don’t recollect whether it was changed or whether it 
1545 was not; I would not say. 

Q. Did you ever meet anybody else, any other lawyer, I 
mean, in connection with this matter, except Wiley & Straight ? 

A. No, sir. 

Q. Did vou ever meet Mr. Calkins? 

A. No, sir. 

Q. You never had any conversation on this subject with him ? 

A. No, sir; not in person. 

Didn’t vou meet him in Lafayette at the time or about the 
time that this paper was being filed ? 

A. I did not; I don’t recollect if I did; it was through corre- 
spondence or through correspondence of Straight & Wiley, and Cal- 
kins, if there was any. I don’t recollect; Calkins was interested in 
the matter. 

(Q). How do vou know that? 

A. Because Mr. Wilev told me so. 

Q. Didn’t Mr. Wilev tell you in his first conversation—he opened 
this subject to you, didn’t he; you didn’t open it to him ? 

A. I think he spoke of it first. 

Q. Didn’t he tell vou he wanted the use of the name of some one 
who was a tax-paver in the county where aid had been voted to get 
a foothold in this lawsuit, so as to help collect labor and supply 
claims, or words to that effect. 


Objected to by solicitor for defendants on the same ground as be- 
fore. 

A. He might have said that; I don’t recollect personally whether 
he did or not: he might have said that. 
Q. Did he tell you that Mr. Swan was going into the matter? 
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A. I don’t believe he did. 
1546 Q. Didn’t he tell you when this paper was presented to 
- you, in which Mr. Swan’s name was presented along with 

yours? | 

A. He might have told me, but I do not recollect it postively that 
he did sav anything about Swan. — 

Q. The name of Swan must have been read over to you when this 
paper Was read, wasn’t it? 

A. It might have been. 

Q. Do you carry any recollection now as to whether it was or was 
not? 

A. I would not say positively whether it was or was not. [ will 
sav this; that I have not seen Mr. Swan in person. 

Q. Iam not asking that; [am asking whether or not it was not 
stated that Swan was to go into this matter? 

A. I don’t recollect. 


1547 Cross-examination by Col. Cooper : 


Col. Cooper: I would like to have it stated in behalf of whom 
these questions are asked. da 

Mr. Crawrorp: These questions are asked by Mr. Crawford ; that 
appears. The court can figure out who I appear for. 

Col. Cooper: 1 would like to know, because I want to know 
whether these questions are asked by Mr. Crawford on behalf of any 
party to the suit. 

Mr. Pierce: I don’t know what your purpose is in going all over 
that ground. We have had that settled two or three times. We 
had it settled once by Judge Gresham. 

Col. Cooper: IT want the record to show exactly what the fact is. 
If Mr. Crawford appears here simply on his own behalf, then, of 
course, that is another thing. I am perfectly willing Mr. Crawford 
should examine this witness, so far as Mr. Crawford’s conduct or 
actions In reference to this matter are attacked in anything this wit- 
ness knows or has done, but I am not willing that Mr. Porter should 
have the benefit of a matter of that kind. 

Mr. Pierce: These questions propounded by Mr. Crawford and 
the answers by the witness are all a Sr by me as counsel for Mr. 
Porter and on his behalf. 

Col. CoorvEr: Prior to the time you saw Mr. Wiley the first time 
you knew something about the condition of this railroad, did vou 

not ? : 
148 A. In regard to the condition of the road ? 
(). The condition of the indebtedness of the road. 

A. Yes, sir; I knew something about it. 

Q. I wish you would state,at the time the receiver was appointed, 
about the debts that the company owed along the road ; the situa- 
tion of the debtors. 


Solicitor for complainant objected to the question as incompetent, 
immaterial, and improper. 
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A. Well, the railroad company owed pretty nearly everybody on 
our whole line of road—pretty near everybody. 

Q. I will ask you whether or not the men had not been allowed 
to go without payment from early in the spring of 1884, whether or 
not large amounts of money were owed along the line, and whether 
or not men had not been ruined along the line of that road by 
either working for the road and not getting their pay or by trusting 
men who were working for the road for goods and groceries, and so 
forth, and who were unable to get their pay, because the men did 
not get their pay; isn’t that so? 

A. Yes, sir; a great many men had furnished ties and furnished 
provisions and furnished meat and furnished labor that have never 
got their pay. 

Q. It caused great distress along the line of the road, did it not ? 

A. They are all poor and need their pay. They had to quit busi- 
ness—some did. : 

Q. Is it not true that the tax-payers along the line of that road 

in your town had a very great sympathy towards these men 
1549 and a bitter feeling toward the railroad company on account 

of that, and towards Mr. Crawford and those connected with 
the road ? 

A. Yes; they feel as though there was no contract filled in regard 
to the pay of the hands and paying the debts contracted by the 
parties that was furnishing materials and goods and board, and so 
forth. 

Q. Was it not true last winter that along the line of that road 
many men were practically paupers, subsisting on charity, on ac- 
count of not being able to get what was due to them from the rail- 
road company or from Mr. Crawford ? 

A. Yes, sir; people right in our town that had claims—I don't 
know whether the claims are good—they had claims from the rail- 
road company and from trusting labor, from trusting goods, and 
boarding the nen. 

Q. So far as you know, what is the feeling of the tax-payers in 
your town about contesting the validity of this mortgage so as to 
prevent Mr. Porter and those associated with him from taking all 
there is there and leaving the creditors to go without anything ? 


Objected to by solicitor for complainant. 


A. They just feel asif all those claims should be paid. It is right 
and honest and just that it should be paid. There is not a claim in 
our township but what is just and ought to be paid a hundred cents 
on the dollar. 

(QJ. For work actually done and material actually delivered ? 

A. And for board and contracts and provisions furnished 
1550) =men that was laboring on the road. 

Q. Didn’t that feeling run so high that there came near 
being a riot on the road ? 

A. Yes, sir; there was a riot, and they tore up the track, two or 
three Germans. They stated and they said they must have some 
money, their families were in need, and they had to be supported 
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by the county. They did take up some rails. They swore they 
would tear the track up if they didn’t pay them; they needed their 
money. 

Q. Have those men ever been paid up to this date? 

A. No, sir; not to my knowledge. 

Q. Does that feeling exist along the line of the road yet? 

A. Yes, sir. 

Q. Substantially, as I understand you, the road is built in part on 
unpaid labor and with unpaid material ‘ ? 

A. Yes, sir. 

Q. And if the tax- -payers can defeat Mr. Porter and prevent him 
from taking this road and leaving these debts unpaid, they are dis- 
posed to do it? 

A. I think all the tax-payers and all the laborers ask is just com- 
ensation for their labor and for their money paid out all along. 
‘hey do want that, and will have it if they can get it. It is right 

that they should have it. 

Q. Do you know in a general way about how much the gross 
amount is that is owed in your township ? 

A. I would say that it would not,be less than $30,000 with the 
stock in Oak Grove township. 

Q. Do you mean stock ? 

A. Stock and the outstanding debts. 
1001 Q. That is money you paid for taxes and the outstanding 
debts in your township, not less than $30,000. 

A. Not less than that, and, I think, it is more. 

Q. Whom did Mr. Annabal appear in court at Lafayette for when 
he made the statement ? 

A. He appeared for Mr. Crawford. 

Q. He made the statement, as you remember, about Mr. Crawford 
negotiating a loan in open court ” 

A. Yes, sir, he made the statement in open court. 

Q. T hat must have been as early as 1885? 

A. I haven't got it, but I can get the exact date to a day; I don’t 
recollect the date of that. 


The signature of the witness to above deposition is waived b 
£ 
agreement of counsel. 


Solicitor for complainant produced the contract with the Smith 
Bridge Company, according to the stipulation made, which is hereto 
attached, marked “ Exhibit R.” 


Col. Coorer : Counsel for defendants notifies counsel for complain- 
ant that as there has not vet appeared any evidence of the bonds 
the demand for the payment of the interest and all things that are 
necessary in order to make a foreclosure cf a mortgage, that they 
will rely upon the rights of their clients before the court on this 
hearing on account of that deficiency, unless it is supplied as a 
matter of proof. 


1552 In the hurry at the close of the examination last evening, 
when the matter about the vouchers and the tabulated state- 
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ment of the vouchers in the book and the pay-rolls —, F neglected 
to make this provision, which I understood would be only fair: 
That if, on the examination of the vouchers, it should appear that 
they are in any way incorrect we shall want to take testimony on 
that question, unless solicitor for complainant will stipulate as to 
what they may be. I want to examine those vouchers. | 


Adjourned to Friday, November 27th, at 10 o’clock a. m. 


1553 Defendants’ Rebuttal Testumony. 


Fripay, November 27th, 1885. 


Parties met pursuant to agreement at 2 o’clock p. m. 
Present: Col. Cooper, solicitor for defendants ; H. A. Gardner, Esq., 
solicitor for complainant, and Henry Crawford, Esq. 


J. Q. Barrp, a witness called on behalf of the defendants, being 
first duly sworn, was examined in chief by Col. Cooper, and testi- 
tied as follows: 


Q. State your name, age, occupation, and residence. 

A. My name is J. Q. Baird ; age, 55; my residence is in the town 
of Lake, near Chicago ; occupation, civil engineer. fae 

Q. What experience, if any, have you had in railroad building? 

A. I have been at it quite a number of years. 

QQ. How many ? 

A. I began before 1860 at first. I was on the Atlantic and Great 
Western. After the war, up to 1871—I didn’t do any more at it 
until after 1871. I have been at it pretty much all the time since 
then—a great deal of the time. 

(. Were you connected at anv time with the construction of the 

Chicago and Great Southern railway? If so, when did that 
1554. connection commence, and in what capacity ? 
A. I began iz April, 1882, and I was in the capacity of 
chief engineer until April, 1883. 

(). About one year? 

A. About one year; yes, sir. 

Q. Who employed you as chief engineer ? 

A. Mr. Crawford. 

Q. Chief engineer of what? 

A. Of the Chicago and Great Southern. 

(.. What were vou duties as chief engineer generally ? 

A. Tolay cown a line and construct it accordingly. 

Q. Did you go on the line in April, 1882? : 

A. Yes, sir. 

(). Did you make any estimate at that time of the work to be 
dove and materials to be furnished and the cost thereof? 

A. Well, during that summer I did: I was at it all the summer 
of 1882. 

Q. I will ask you to state whether you made those estimates in 
writing or not? 

A. Yes, sir; I think they were; Iam not sure. [think they were 
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| made in writing. Some of them were, I know; in regard to the 
earth-work and the ties, and such matters as that, — were made in 
i writing. 

Q. What did you do with the estimates thus made ? 

A. I turned them into the office there at Goodland. 


Q. Did you make more than one copy ? 

Be A. I think not; I don’t remember that I did. 
Q. Dv you know what was done with them there at Goodland— 
| whether they were sent elsewhere ? 
A. I do not. 

Q. Did you afterwards make any calculation as to the cost 
: 1555 of the road whilst you were on the line ? 
: A. Yes, sir; I was continually, while I was on the line, 
making estimates of the cost of the road, what it would take, and 
) so on. 

Q. Up to the time you left did you have your estimates compared 
as to the actual cost of work done while you were there with your 
estimates made as to what it would cost? 

A. Well, mv recollection is that they run under instead of over. 

Q. That is, that the actual cost was under the estmate instead of 
over the estimate ? i 
. Part of it was I know. 

What part? 

. The part from Fair Oaks to Goodland. 

You have not a copy of your estimates as made ” 

. No, sir. 

. Have you no recollection of what they were in substance ? 

I have some memoranda and recollection, which, perhaps, 
would help me out. 

Q. And from the two can you state substantially what the esti- 

mates were as to the actual cost of the work to be done, and what it 
cost as to what had been done while you were on the road ? 
: A. The road, as I took it, there had been nothing done, or very 
| little done between Fair Oaks and Goodland, a distance of 22 miles. 
| We had to made a new survey. It was comparatively a level coun- 
try, and the estimates were made, including what had been done and 
what was todo vet, at an average of about 6,000 vards of grading tu 
the mile the entire distance. 

Q. You may state what the reasonable cost of that road was, based 

upon the then price of labor and materials—upon the work 
1556 to be done from Fair Oaks to Attica. 


Solicitor for complainant objected to the question on the ground 
that there is no evidence to show that the witness knows what :t 
cost. 

: (Question waived.) 

Q. I will ask you, then, whether you know what the price of ma- 

terials and Jabor were, during the period in question, necessary in 


building that railroad. 
A. Do you mean to include in that the iron or the steel that was 


put on the road ? 
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Q. You may leave out the iron and steel. 


Mr. GARDNER: If you want him to give his estimate of what it 
ought to cost, all right; but for him to state what it did cost it 1s in- 
competent, because he does not know. If you want him to estimate 
the cost of materials and the actual cost of constructing that road he 
can give his estimate, but I don’t think it is competent to ask him 
what it actually did cost. 


A. The grading—I know about what that cost; not exactly, but 
very nearly. 

Col. Cooper: You may state. 

A. My estimate on the grading was thirteen cents per cubic yard, 
and some of it was done for about 11, 12, and 15, along in that way, 
as there might happen to be a bad place to go through, and I esti- 
mated the ties, 2,640 ties to tue mile, at a cost of 40 cents a tle. 

Q. Have you got a statement made up, from your memoranda 

and your recollection, as to what t1e total cost of the road was? 
1557 A. I have a memorandum here that was jotted down at 

that time from which I can state some items. (Witness refers 
to memorandum.) 

Q. What were the total number of cubic yards of earth-work 
moved and the price? 


Mr. GaRDNER: Is he now telling from an original estimate what 
those were? 

Col. Cooper: What is the memorandum vou have in your 
hand ? 


A. My memorandum is the grades from Fair Oaks, the actual 
distance 22 miles, averaged about 6,000 yards per mile, or 132,000 
yards; that was my estimate. My recollection is, the measurement 
was about 120,000 or 125,000, and there had been some work done. 
J estimated the whole thing as though there had been nothing 
done. 

Q. How much it was from the beginning, taking it from the raw 
prairie ? 

A. Yes, sir;, taking it from the raw prairie. 

Q. How much a cubie vare ? 

A. I estimate it 13 cents. 

Q. Was that a fair estimate of the actual cost ? 

A. Yes, sir; it didn’t cost that. 

Q. It did not? 

A. My recollection is it did not cost anv more than that. 

(. How much would that be—have you figured it out? 

A. That would be about $17,000. 

Q. From Fair Oaks to Goodland ? 

A. Yes, sir. 

Q. How much from Goodland to Oxford ? 

A. I estimated that: that work was done when I went 
1558 there. It was graded, and the ties and iron were laid down 
on top of it, I believe, the entire distance; but I estimated 
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Mr. GARDNER: Did you make the estimate at that time? 

A. Yes, sir. 

Q. Did you make estimates of what that was at that time? 

A. They were not accurate estimates. 

Q. At whose request did you make those estimates at that time? 

A. No one’s; I made them for my own information and for the 
information of the road. 

Q. Did you ever report those to any one? 

A. I don’t remember whether I did or not. 

Q. Why did you make estimates on that portion that was al- 
ready built? 

A. We had to go over the entire line again and change it in 
some places. 

Q. Did that necessitate your estimating for the whole length of 
the line? 

A. In some places we had to change the grade. 

Q. Did you make this memorandum at that time—the memoran- 
dum you have got in your hand? 

A. I made it during that summer and fall. 


Solicitor for complainant objected to the testimony of the witness 
in regard to the cost of the road. 


Col. Cooprr: Did you get at approximately the total amount of 
earth-work between Oxford and Goodland ? 

A. Yes, sir; approximately we could. We did not get at it ex- 
actly; we did not aim to get at it exactly; we did not restate it or 

remeasure it very much in that direction. 
1559 Q. [ mean approximately. 
A. Yes, sir. , 

Q. I mean within 5,000 cubic vards or 10,000 cubic yards. 

A. Yes, sir; I should think we could come nearer than that. 

Q. You may state how much earth-work there was done and to be 
done between Goodland and Oxford. 


Objected to by solicitor for complainant. 


A. I estimated it about 18,000 yards. 

Q. At how much a cubic vard? 

A. 14 cents. 

Q. Was that as much as the work had actually cost? 

A. My recollection is that was the price; it was the worst mate- 
rial, or considered the harder material to handle than that right 
north, and my recollection is it was estimated about 14 cents. 

Q. Did you estimate tie earth-work to be done between Oxford 
and Attica? 

A. Yes, sir. 

Q. How many cubic yards were there to be done there? 

A. Well. there I don’t remember, because we did not complete 
that; we completed the earth-work to below Pine Village, and it is 
only from recollection and jotting it down that I remember; from 
Oxford to Pine Village was about 5,000 vards of earth-work ; that 
is from recollection. 
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Q. How much from Pine Village on to Attica to be done? 

A. It was heavy, very heavy work from there on—part of it. 

Q. Fix the outside figure as to how much in your Judgment the 

earth-work was which was to be done between Pine Village and 
Attica. 

1560 A.W ell, I should think there was some 390, 000 yards in 
eleven miles. 

Q. What was the cost of that? 

A. That contract was 16 cents per yard. 

Q. Measured both ways ? 

A. Yes, sir. 

Q. How much, from your memorandum and your recollection, 
was the reasonable cost of what had been done at the time you left 
there—the actual cost of what had been done at the time you left 
the work ? 


Solicitor for complainant objected to the question because there is 
nothing in the record to show that the witness knows what it cost. 


Q. Over the whole line, from Attica to Fair Oaks, the earth-work ? 

A. A rough estimate—that is, including iron, ties, and bolts and 
spikes—was about $490,000 ; that was my estimate. 

Q. Does that include all the work that had been done at the time 
you went there? 

A. Yes, sir. 

Q. .\s well as what was to be done in order to complete that road ’” 

A. Yes, sir. 

Q. Does it include the bridges ? 

A. Yes, sir. 

Q. And the crossings? 

A. Yes, sir. 

Q. And all the culverts and cattle-guards ? 

A. Yes, sir. 

@. And the earth-work ? 

A. Yes, sir. 

(). How much of the whole work had been done between Attica 
and Fair Oaks proportionately when you left in April, 1883 

A. The a was entirely done to within about eight aaa of 

Attica; there was a little gap in the iron between Fair 
1561 [Oaks leu Goodland that was not down, and some of the 
bridges between Fair Oaks and Goodland were only tempo- 

rarily in; the timber was not there, and they were only temporarily 
in; between Oxford and Goodland the road was in running order, 
very good running order, and the bridges were, one or two of them, 
in below Oxford—one or two, and perhaps there was a stnall amount 
of grading to do; [think not much though; that is mv _ recollec- 
tion. 

Q. What would this sum of $490,000 cover as to the cost of con- 
struction ? 

A. Well, it ismy impression it would cover the entire cost of con- 


struction. 


Q. From the beginning—taking it from the beginning ? 
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A. Yes, sir; about $490,000. I would not be exact. 
Mr. GARDNER: Over what ground ? 

A. From Fair Oaks to Attica. 

Col. Cooper: To the junction of what was called the Block Coal 
road at Attica ? 

A. Yes, sir. 

Q. Were you familiar with the prices of material and labor at 
that time ? : 

A. My recollection is that we paid about $39 a ton for steel. I 
would not be sure, but that is my recollection. I may be mistaken 
about that, but that is my recollection of it. I estimated it at $42 
delivered. 

Q. How much of the total cost of $490,000 represents the iron and 
steel? And by that I not only mean the rails, but the splices, bolts, 
nuts, fish-plates, and so forth. 

A. About $200,000. 
1562 Q. Are you correct about that? Have you got the matter 
figured up in your memorandum ? 

“s My recollection is it took 82 tons and a half of steel to the 
mile. 

Mr. GARDNER: State the size of the rails at the same time. 

A. The rails were fifty-two poundsto the yard, and I made a cal- 
culation that it would take about 82 anda half or 83 tons to the 
mile; and then I estimated somewhere near 130 tons of fish-plates 
at the same price, and somewhere near 2,000 kegs of spikes, and | 
don’t remember the number of bolts—how many kegs of bolts. 

Col. Coorer : Have you got a inemorandum of the matter ? 

A. I have got a memorandum here ; I set the whole thing down. 
1,865 kegs of spikes. 

Q. At how much a keg? 

A. I have got them down three dollars and a half per keg; I 
would not be positive whether that is three and a half a keg or three 
and a half a hundred. I just say three and a half; I don’t remem- 
ber about that now at this date. I knew at the time, but I don't 
know now. 

Q. What is the total number of vards of earth-work that you have 
in your memorandum ? 

A. I have got here about 500,000. 

Q. About 500,000 cubic yards of earth.work ? 

A. Yes, sir. 

Q. At an average of how much ? 

A. It run from 13 to 16 cents. It averaged, perhaps, about four- 
teen and a half cents. 

Q. That memorandum that you are referring to, was that mem- 
orandum made at the time, during that vear you were on the road ? 

A. Yes, sir; it is the only memorandum book I have of it. 
1563 Q. How many thousand ties have you got” 
A. About 140,000. 

(y. Of what material were those ties composed ? 

A. There were some of them oak, and some of them were tics that 
were brought here across the lake—hemlock and spruce. The ma- 
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jority of them that were put down, I think, were hemlock and 
spruce. 

Q. What is called soft wood ? 

A. Yes; although there were some oak ties; I did know at one 
time; I had a memorandum of it, the exact amount of the different 
ones, but I haven’t got it now—not here. 

Q. Have you stated the total number of cubic yards of earth-work ? 

A. About 500,000, I think. ; 

(Q. How many thousand feet of timber for cattle-guards and 
bridges ? 

A. I haven’t got that. 

(). Is that included in the estimate of $490,000 ? 

A. That is included in the estimate, bridges and culverts; it 
- doesn’t say anvthing about cattle-guards ; it didn’t mention that, I 
know ; generally included that in the small sluiceways, the cattle- 

ruards. 

‘ Q. Taking the years 1881 to 1884, inclusive, four years, what 
would be the reasonable cost of that railroad aside from right of 
way and legal expenses, in its construction, including engineering 
services and all? 


Objected to by solicitor for complainant. 


A. Well, when I first looked at the line there I estimated it could 
be built for $10,000 a mile. I think I was not far wrong; takin 
the whole years 1881, 1882, 1883, and 1884, I should think 
1564 it would be very nearly about that; 1881 would be more 
than that, because material was higher in 1881 than it was 
in 1882 and 1885. 

Q. That would be about $560,000? 

A. Somewhere near that, yes. 

Q). Your estimate that vou made in your memorandum-book at 
that time, vou say, shows $490,000 ? , 

A. About $490,000. 1 should think it ought to be completed for 
$10,000 a mile, all complete, allowing for exigencies. 

Q. What kind of metal were the rails that were laid after vou got 
there ? 

A. There was some iron there at Goodland when I got there, and 
I took an estimate of it, but I don’t remember now what it was; we 
laid that, and it was laid from Goodland to Oxford, as I saw, and 
perhaps two miles north of Goodland. The balance of it was laid 
with Joliet steel; we received quite a number of tons; I[ don’t re- 
member how many; perhaps 2,000 tons at Fair Oaks from Joliet ; 
we had quite a pile of it there. 

Q. I want to ask you on account of what is the difference between 
$10,000 a mile—which you say is what it ought to have been built 
for—and the price you have estimated, 3490,000; adifference of some 
$70,000 ? : 

A. I should think that would be an outside estimate to cover 
everything; that was my idea of it. 

Q. Outside of equipment? 
A. Yes, sir. 
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Q. Is this figure—$490,000—based on what the work did 
1565 actually cost while you were there? 
A. From my recollection it is. 
Q. And from your memorandum made in ycur book ? 
I A. Yes, sir. 
~, Q. Not only what work had been done up to the time you left, 
from the beginning, but also what yet remained to complete it? 
A. Yes, sir. 
Q. Was there anybody with you as assistant engineer? 
A. Yes, sir. 
Q. Who? 
A. Mr. W.S. Gamble and Mr. John Gordon, of Goodland. 
Q. Where is Mr. Gamble? 
A. He is sick, I presume, to-day; he has not been in to-day, at 
all events; the presumption is that he is sick; he was not feeling 
| well when he left on Wednesday evening, and I have not seen him 
since. 


Cross-examination by Mr. CrAwrForp : 


Q. Mr. Baird, when did you leave the road, did you say? 
A. About the first of April, 1883. : 
Q. During the year that you were there the work was done and 
paid for, was it not, on vouchers approved by you ? 
A. Part of it was, yes; I think it was. 
Q. Take, for instance, all the grading ? 
A. No, the grading from Oxford to Goodland was not; I don’t 
know anything about that. , | 
Q. I said all the work that was done while you were there. 
A. I gave estimates of the amount of work; whether it was all 
paid for I don't know. | 
1566 Q. That was the way of doing business, wasn’t it? You 
gave estimates and then they were attached to the vouch- 


ot 
———— 


ers ? 

A. Such estimates were attached to the vouchers; I know some 
of them were paid. 

Q. Those were not guesswork—those were actual measurements, 
were they not? 

A. Yes, those were measurements. 

Q. So that as far as you know your knowledge of the material 
and work which was done during the year that you were connected 
with that road, that it was estimated at the exact figures that it 

cost ? 
| A. The grading was estimated at the exact figures it coat. 

Q. When you had occasion to buy materia! in the way of tim- 
4 ber or anything else? 

§ A. I gave vouchers for it. 

Q. You gave vouchers for it at the exact cost, didn’t you ?” 

A. All I bought, ves. 

Q. The vouchers would be much better evidence, then, of the cost 
than your figues made up now, wouldn't they ? | 

A. They would be the true thing. 
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left the road nearly three years ago”? 

A. Very little. 

Q. When were you requested to make up an estimate of this mat- 
ter, as you testified to-day ? 

A. It was a few days ago I was asked if I could look up any mem- 
oranda in regard to the thing—if I had any recollection about it. 
I began looking over my papers. 

Q. In the last week or ten days? 

A. I think it was. 

Q. Up to that time you hadn't given the matter any atten- 
1567 tion at all? 
A. Only casually. 

Q. What do you mean by casually? What occasion had you to 
give it any attention casually from the time you left? 

A. Not any special occasion. 

Q. Did you make up any new estimate or figures within the last 
week or ten days ? 

A. No, sir. 

Q. What was the paper from which you read or were looking at 
while vou were giving your answers to questions ? 

A. This is my old memorandum that I had at the time I was on 
the road. 

Q. Will vou be kind enough to turn to that page of it at which 
you were looking there, which has reference exclusively to this 
business, and let us see what it is ? 

A. (Memorandum handed to counsel.) 

Q. Mr. Baird vou have now exhibited to mea page in the memo- 
randum-book ; do I understand you to state that that page of it as 
it stands there now was put together by you in 1882 and 1883 ? 

A. The most of it was. 

Q. What part now. Just dissect it and say whether it is not fresh— 
absolutely fresh from beginning to end. 

A. No, sir. 

Q. State what part of that is old and what part is new. 

A. In regard to this grade from Attica to Pine Village, I changed 
that from some recollection I had. 

Q. Where is it changed on that paper? What is the change? 

A. At one time I had 450,000 vards. I changed it to 400,000, 
and that is even not correct. I> was looking for some other 
papers. 

Q. When did you change it? 

A. I done that to-day. 
1568 Q. Do vou mean to say that from the top to the bottom 
there of that page, with the exception of what vou have noted 
there, vou made it in 1882 and 1883 in that way ? 

A. I don’t know when else it was written. 

(. What occasion had vou in 1882 and 1883 to make out an es- 
timate of that kind? 

A. Why, I done it for my own private information. 


Q. Have you given the subject any attention whatever since you’ 
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_ Q. Take for instance from Goodland to Oxford ; you state that in 
1882 when you went there that road was done? 

A. That road was graded, yes. 

Q. And the rails were on it? 

A. Yes, sir. 

Q. And everything ? 

A. Yes, sir. 

(. And do you pretend to say that, as a civil engineer, for your 
ete information you made an estimate of that, when you could 

ave found out its exact cost by existing vouchers ” 

A. I didn’t go to the vouchers for it. 

Q. You said you were making up something for your own pri- 
vate information ” 

A. Yes, sir. 

Q. What object had you in making up an estimate of something 
that had been done and paid for from a mere approximation ? 

A. I wanted [to Aawri how near I was going to come out with 
my original calculation. | 3 

Q. But you were not there to originally calculate how much that 
road would cost, because it had been built before you had anything 
to do with it, hadn’t it? = : 

A. I wanted to know how near it would come to my calcula- 

tion. 
1569 Q. How near it would come to your calculation? 
A. Yes; of ten thousand dollars per mile. 

Q. Did you ever find out how much the work actually cost that 
had been done before you came there? 

A. I never found out what it actually cost; I don’t remember 
that I did; if I did I have forgotten; I could not find any one that 
could tell me. 

Q. You were doing it then for your own gratification, us a civil 
engineer, or for the use of the company, or what? 

A. I was subpcenaed to come over here. 

Q. I mean wei you made this memorandum ”? 

A. I was doing that for my own information ; yes, sir. 

Q. You put down nothing in here for engineering expenses, did 
vou? 

A. No, sir. 

Q. Nothing for legal expenses ? 

A. No, sir. 

Q. Nothing for sidings? 

A. No, sir. 

Q. Nothing for depots? 

A. No, sir. 

(Q. Nothing for tanks” 

A. No, sir. 

Q. Nothing for right of way. You wasa civil engineer, and you 
knew that all those things entered into the construction of the rail- 
road, didn’t you? 

A. O, yes, sir. 
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~Q. And you know they enter into the cost of it, and have to be 
paid for? 

A. Yes, sir. 

Q. And yet you were making up this for the purpose of finding 
out what your ideas would be for the cost of the work that was neces- 
sary to be done, were you? 

A. I was making it up to find out about what the grading 
1570 and ties and iron, and so forth laid down on the road would 
cost. 

Q. What was your idea in spending time on that to find out what 
they would cost when you could have referred to the vouchers and 
found out what they had cost—that is, the work which had been 
done? 

A. I asked for the vouchers and never could get any. 

Q, Where did you ask for the vouchers for that purpose? 

A. At Goodland; at the offices there. 

Q. For that purpose ? 

A. Yes; I wanted to see; I could not get any. 

Q. W ho had the contract for the work north of Guedinsdotee 
the grading? 

A. I think John Nack had it. 

Q. He had it all, didn’ t he? 

A. I think he had. 

(). His vouchers and receipts and estimates are far better informa- 
tion as to what the cost of that work was than anything vou could 
state, are they not? 

A. O, yes; I am only stating from memory and from a memo- 
randum which I have in my hand. 

Q. Who had the contract for the earth-work from Oxford to 
Attica ? 

A. Mr. Irwin. 

Q). His estimates and the amount of the payments made to him 
would be far better evidence of that than the other? 

A. That would be the true evidence. 

Q. You never bought any rails, did you, during the time you 
were there? 

A. No, sir. 

(Q. You never bought any ties, did you? 

A. I don’t remember. 

(). Not one? 

A. I don't remember whether [I bought any ties or not. 
1571 = 1 contracted for some—w hether they were delivered or not 
is another question; I think they were not delivered. 

Q. Practically you bought no ties, did you? 

A. I didn't pay for any. 

Q. Did you buy any except in the one instance you speak of? 

A. 1 don’t remember of making but the one purchase. 

Q. Did you buy any spikes? 

A. No, sir: I did not. 

Q. Do you know whether three and a half cents a hundred or 
three aud a half cents a keg was the price of spikes at that time ? 
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A. I cannot tell from that memorandum. 
Q. It would make quite a difference, wouldn’t it? 
A. It would make a difference, a great difference. | 
Q. You are acivil engineer and ought to be exact in figures. You 
didn’t know then and don’t know now as to whether spikes were 
sete tae worth three and a half cents by the keg or three and a half cents a 
hundred ? 

A. It is so badly put down there; it does not state. 

Q. Have you got any knowledge of it now, as an engineer? 

A. I haven’t been doing anything of that work for a year, and I 
don’t know what the prices of them are now. 

Q. Do you know at ee they were then, from what you know now, 
as to whether they were three and a half a keg or three and a half 
a hundred ? ‘ 

A. I could not state positively. 

Q. Do you know how many spikes there are in a keg? 

A. There are a hundred and fifty pounds in some and some have 
two hundred. 

Q. If they are three and a half a hundred instead of being 
1572 three [and] a half a keg it would make a difference of nearly 
double your calculation there, wouldn't it? 

A. It would make a difference of nearly one-third more—one-half 
more. 

Q. Did you make any calculation in this for any stone-work ? 

A. Yes, sir. 3 

Q. Whereabouts ? 

A. At the Wabash river. 

Q. I mean stone-work in grading ? 

A. No, sir. 

Q. Isn’t there stone-work down there, and a very large amount 
of it? 

A. There is some. 

Q. You made no calculation for that, did you ” 

A. There is nothing in there; no, sir. 

Q. What did vou change the figures of the grade between Pine 
Village and the Wabash river from 450,000 to 406,000 for ? 

A. We made different calculations on that at different times. 

Q. You said you charged that, as | understood you, to-day. 

A. Yes, sir; | changed that this morning. 

Q. What did you change it to-day for? 

A. Because, from memory and recollection, ] ascertained that it 
was not correct. 

(). What recollection ? 

A. Recollection of the transactions. 

Q. Do you mean to say then, when you put this down originally, 
that it remained at 450,000 vards, as you wrote it along im 1882 
until to-day ? | 

A. That was not taken from the records, vou understand ; it was 
taken from my 

Q. I am asking you whether you wrote the 450,000 vards im 1582 
or 1883. 


ee 
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A. I don’t know just which year I wrote it in. ~ 
Q. Did you write it when you were on the work ? 
1573 “4. I wrote it when I was on the line, somewhere there; I 


don’t know whether I wrote it on the work or not. 

Q. I mean while you were on the work ; during the time you were 
employed ? 

A. Yes, sir. 

Q. You had a good—better—information from the profiles and 
papers to know whether it was correct then than you do now, if it 
was written then, hadn’t you? 

A. If I had taken it from the records I would have had. 

Q. If you were making up a paper that was intended to be even 
approximately accurate, vour recollection was fresher then than it 
.1S now, wasn’t it? 

A. Yes, sir. , 

Q. And you did not wilfully turn you back on papers that would 
have given you the informatign, did you ? 

A. O, no, sir. 

Q. How did you come to change that figure, 50,000 yards, and do 
it to-day ? 

A. In looking over the matter I got the thing mixed up, I pre- 
sume; I knew it was originally somewhere about 400,000, and I see 
I have got it on in one place through, and then there is something 
between Pine Village. Looking over that I discovered that to-day 
that I had got it to Pine Village, and then from Pine Village on, 
and my recollection is it was only about 400,000 vards. 

Col. Cooper: In all? 

A. In all: yes, sir. 

Mr. Crawrorp: Is you recollection very clear now in 1885 and 
better than it was when vou made this memorandum as a civil en- 
gineer, for some practical purpose, in 1882 ? 

A. I don’t know as it is; no, sir. 
1574 (). Have vou had any paper that — showed you to-day or 
vesterday or since your attention within ten days has been 
called to this? 

A. I have another private little memorandum which showed me 
that the two were divided. 

(). What two were divided ? 

A. Between Pine Village and Oxford, and then from Oxford to 
Attica. 

Q. Where is vour other memorandum ? 

A. I haven't got it here. 

Q. That showed you what was divided ? | 

A. That I divided the estimates up. There was about 400,000 
vards—that is, the whole thing was about 400,000 yards. There was 
another little memorandum I had. 

. In this book ” 

A. No, sir; it is not in that book. 

(. So you corrected this memorandum ? 

A. Yes, sir. 

Q. By some other memorandum you have got? 


; 
i 
[- 
> 


j 
i 
- 
o 


. = 4 we: oe s 2 = eh ce Be OP ge Z by Lee 
2 RS ey ee Chad halal) Bea be Soe Sie Sas SOD NOSES SEE I ee ee YE Pe ST RL So eR NRE A, RoR 
ey oe he sitet A Enna EM SE I ae ee RN eae a DAIS, CO ee eS SF ee ye ee LS eee ee ee 
hy > ham eente gs ise me htc I 83 SE CDN ot Sk ay : Tae FAY a +3 rs -s < 
tie ae eS ag) ERA ae We ce aa Sis coke : ¥ * $ 
» "2 e .*~ .~ x ets - r Ss . 


THE PITTSBURGH BESSEMER STEEI. CO., LIMITED, ET AL. 730 


A. Yes, sir. | 

Q. You found out, then, to-day that you had made a mistake of 
50,000 yards there in one place, did you ; is that what you say ? 

A. I think I have; I am not positive about it; I only think so. 

Q. Haven’t you corrected recently in this memorandum the 
mileage from Pine Village to the Wabash river ? 

A. No. sir. 

Q. Hasn’t there been a correction or something or other made 
there on that? | 

A. There has been a correction there, but when it was done I 
don’t know. 

Q. It is 22 miles to Goodland, isn’t it, from Fair Oaks ? 

A. Yes, sir; about 22. 

q. And 18 to Oxford ? 

A. Yes, sir. 
1575 Q. That makes 40 miles? 
A. Yes, sir. 

Q. And five miles to Pine Village, you have got? 

A. Yes, sir. 

(. 11 miles to the Wabash river? 

A. Yes, sir. 

Q. Now, where did you get your’éther half mile in that you have 
calculated for track-laying and so forth in your estimate that vou 
are inaking up as a civil engineer? 

A. I supposed that 36 tte half miles came from actual measure- 
ment; [ presume it did. 

Q. You presume it did? 

A. Yes, sir. 

Q. Are you making those figures there simply on presumptions. 

A. No, sir; I didn’t make those on presumptions: I made them 
on my judgment as I passed over the country. 

Q. On judgment as vou passed over-the country ” 

A. Yes, sir. 

Q. You have put down here separately the mileage, haven't vou, 
between different places? 

A. As near as I can, approximately ; ves. 

Q. Somehow or other there is a gap between the total you put 
down here of half a mile in the items, is there”? 

A. Well, I presume that comes by the bridge at the Wabash river. 
l think that thing goes simply to the bridge on the Wabash river ; 
that is what I think it is. 

Q. Half a mile of bridge there, you think, on the Wabash river? 

A. I think that must be it. 

Q. Do vou think there is balf a mile of bridging there ? 

A. Well, it mav not be half a mile: it is very nearly half a mile 

across from Pine Village over to the other end of the road ; 
1576 somewhere near that, and that might have been taken from 
stakes that I saw on the line—I don't remember about that— 
as I walked on the line. 
Q. Now, Mr. Baird, I want vou to refresh your recollection and 
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tell when this page and this memorandum was made up and put 
down in this book. 

A. Well, I could not tell you. 

Q. Let us have your best impression. 

A. I think perhaps it was the winter of 1883. 

Q. Long after you quit work ? 

A. No; before I quit. 

Q. What do you mean by the winter of 1883 ? 

A. The first part of the winter of 1883—January or February— 
somewhere along there. 

Q. Do you mean just as you were going to quit? 

A. No, sir. 

Q. A month or two before you did quit, then ? 

A. Yes, sir; it was, maybe, some time between the fall of 1882 
and the spring of 1883; I don’t remember when. 

Q. So you want to be understood as saying, then, that after ote 
had been on that line nearly a year that you made up figures of a 
a ree estimates as to what the probable cost of the work wou d 

e that had actually been done. 

A. Well, a great deal of it had not been done. 

Q. Part of it had been done? 

A. I made part of it; my recollection is, from Goodland down ; 
it was what I estimated before we made up the figures, and I never 
changed them ; I intended to put down the whole thing—what I 

estimated it at and what it actually measured ; that is what 
1577 =I intended to do and did not do it. 

Q. Don’t you remember making an estimate in the last 
part of the vear 1882, when I was desiring to make a negotiation 
with Drexel, Morgan & Co., that it would take $400,000 to finish 
that work and connect the track to Attica ? 

A. No, sir; I remember making an estimate for you, but I don’t 
remember what the amount was. 

Q. What was the amount; you remember making the estimate, 
don't you ? 

A. I remember making an approximate estimate. 

Q. And wasn’t it an estimate made for the purpose of making a 
foundation for that loan there in New York, and didn’t I so inform 
you? 

A. There was an estimate made of that kind. 

Q. Wasn't it for that purpose ? 

A. Yes, sir; for that purpose. 

CQ. And vou knew I was trying to get 3400, 000 there, didn't 
vou * 

A. I knew you was trying to get money 

Q. Didn't I tell vou freely there about it, and didn’t you know 
that amount? 

A. Four or five hundred thousand dollars. 

Q. Didn't vou make up the estimate ? 

A. Yes, sir; [ remember making the estimate. 

Q. Don't you remember—refresh your recollection on that—that 
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you estimated then that the work then to be done would cost that 
sum of money ? 

A. I don’t remember, Mr. Crawford. 

Q. What was it now? 

A. I don’t remember any amount I estimated ; I don’t remember 
anything about what the amount was I estimated it would cost to 
complete it. 

Q. You haven’ t got a memorandum on that subject ? 
1578 A. It seems to me I have a faint recollection that it would 
cost about $240,000, but then I would not be positive about 
that at that time. 

Q. That it would cost $240,000 at that time ? 

That is a faint recollection that 1 have, but I could not say 
whether it would be the truth or not. 

Q. Now, at that time the work had been entirely completed from 
Oxford to Attica, hadn’t it—I mean from Oxford to Goodland ? 

A. Oh, yes. 

Q. And the grade had been entirely completed to Fair Oaks, 
hadn't it ? 

A. No, sir; not at that time. 

Q. In the last part of 1882? 

A. If I recollect distinctly, it was-about September, 1882, I made 
that estimate—September or October. 

Q. .Even in September and October, wasn’t that grade done, and 
the general construction work all done? 

A. No, sir; the general construction werk was not aii done until 
December. 

Q. It was substantially all done, wasn’t it? 

There was a good portion of it dune; there was quite consid- 
oak to finish. 

Q. And the track had been laid, had it not, up as far as Julien, 
north of Goodland ? 

A. No, sir; not at that time. 

q. Not in the winter of 1882? 

A. We were laid up at or near the Iroquois bridge at that 
time. 

Q. At what time? 

A. At the time we made the estimate ; at the ume we went down 

over it, and you came there and went over it, and we were 
1579 putting up the bridge across the Iroquois river. 
Q. What do you mean by came over it? Do you mean 
when I came down with Mr. Bietch and some other gentlemen ” 

A. I: remember two gentlemen; I don’t remember their names 
now. 

Q. That was in September; I am referring to a different time— 
the very last of the year 1582. 

A. About that time—somewhere near that time—we made up 
this estimate for the Joan. 

Q. The rails were all there to lay, and they were Jaid in 1882 up 
as far as Julien, were they not? 

93—1250 
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A. No; there were not rails enough to lay any farther than only 
— build half a mile above the bridge, is my recollection. 

Q. That is, the bridge near Julien: Julien is only a mile from 
the bridge ? 4 

A. A mileand a half. 


Q. Practically Julien. That is how far from Goodland—seven - 


miles, isn’t 1t? 

A. Seven miles to the Iroquois; that is my rendliantion. 

(). So that the work to finish and to pay for out of the Drexel, 
Morgan & Co. money would be to put the rails in the track from 
Fair Oaks down to a little south of Julien, wouldn’t it, as far as that 
part of it is concerned ? 

A. On that end of the road—yes. 


Q. Then from Attica south the grade was all done to Pine Vil- 


lage, wasn’t it? 

A. Yes, sir. 

(). And that bridge was built, too, at Pine Village ? 

A. No, sir. 

Q. In the last part of 1882? 

A. No, sir; that bridge was never built while I was on the 

road. 
1580 (). Wasn't it started ? 
A. No, sir. 

Q. The grade was done for it, then ? 

A. Yes: the grade was done for it two miles below that, perhaps. 

(. So that the work then to be done on the road was to finish 
the grade from Pine Village to Attica and lay that part of the road 
with steel from Oxford to Attica, the Wabash bridge, and to lay the 
road with rails from Fair Oaks to just south of Julien; wasn’t that 
the situation ? 

A. That is about the situation. 

Q. How much do vou think vou estimated for that work then, 
still to be done ? 

A. I think my recollection is I estimated it at $240,000. I would 
not be positive. [ would not swear to that at all; it is only a faint 
recollection. 


Redirect examination by Col. Cooper : 


Q. To whom did you give the estimate vou made of the work to 
be done necessary to complete the road ? 

A. To Mr. Crawford. 

(2. Have vou ever seen it since ? 

A. No, sir. 

(Q). Do you remember whether or not that estimate included work 
that had been done—how much the value of the work was that was 
there ? 

A. No; I think not. 

(). You think not? 

A. That is my recollection; I think it was just for the uncom- 
leted work; about the amount and as to the amount I would not 
* certain at all, because I have no memorandum at all to go by. 


we eth es 
Pe tee eS 
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1581 Q. Do you remember whether you ever gave Mr. Crawford 
an estimate as to the cost of the whole work, what it would 


cost ? 

A. I don’t think I did. 

Q. Did he ever ask you to make up an estimate of that kind? 

A. No, sir; he never said anything to me about estimating the 
irou or spikes, or anything of that kind. 

(Qy. About the grading; outside of what was actually done while 
you were there, did you ever make up an estimate for Mr. Crawford 
as to the cost of the entire earth-work in the road to be done, and 
which had been done ? 

A. No; I think not; I think I made up an estimate at the time 
he speaks of, whatever time it was—my recollection is it was In Oc- 
tober, 1882—of the unfinished portion between Attica, or between 
Pine Village—that is, what it would take to put in the bridges over 
the Wabash and Pine creek and the long trestle-work this side of 
Pine Village, and complete the bridges ready for the iron. 

Q. Didn't you understand from Mr. Crawford that part of the 
money that was to be borrowed from Drexel, Morgan & Co., for 
whose information you made up this estimate, was to be paid for the 
road south of Attica, the Block Coal road ? 

A. Yes, sir; I understood that wa8 to go over there. 

Q. Do you know about the price of spikes in 1882 and 1883 ” 

A. I don’t know; I don’t recollect only what that says, and what 
that says is so indefinite that [ could not say whether that is cor- 

rect or whether it means the price per keg or the price 
1582 per hundred. 
Q. The item is at three dollars and a half? 

A. Yes, sir; it might have been three dollars and a half a keg: | 
don’t know ; it seems to me it must have been three and a half per 
keg, but I may be mistaken. | 

Q. You may read this memorandum. 

Mr. GarpNer: I want the original of that to go in evidence. 

(ol. Cooper: There are some caleulations, additions, and so forth, 
you made here on the memorandum, are there not” 

A. Yes, sir; I made those to-day. 

Q. In the presence of counsel and the commissioner here ? 

A. Yes, sir. 


It is stipulated that the sinall figures of addition outside of the 
regular account were made here to-day by the witness. 


Q. I wish vou would read this memorandum exactly as it was 
produced here by vou to-day before the commissioner ” 
A. (The memorandum is as follows :) 


Fair Oaks to Goodland, 22 miles: 


Grade av’e ab't 6,000 yds., 132,000 _. 222. ee. «(817,160 
OS,000 ties, (a 40 22.22.2222... icin tienes: tian en eae ides shise 23,200 
PE Ss iiiiian centiende sai einie wesinbeneions 


: 
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Goodland to Oxford, 18 miles: = 
Grade 18,000 yds., @ 14 .------ Pees ennee epee se Mey see vomine hs 25,200 
40,000 ties, @ 40 -___-----.- sisi el ciceslieb lcci secicecateaesniula 16,000 

Bridging & culverts.-------..--.---- Sdiicieiptphaniaon 4,500 
1583 Oxford to Pine Village, 5 miles: 

Grading 5,000 yds., @ 16c¢.-------------- apices §,000 
Se TR, CF vin ccitbtiicicdindninwunscccbedeasianenemen 5,200 
CORSE ANE CHITIN oon 0 n ink ence seen ones 8,000 

Pine Village to Wabash river, 11 miles: 

Grade 400,000 yds., @ 16c. -.----.--------------------- 64,000 
epeeita, POH, Beis c oe nn ee cm eendceuncéen ee 12,000 
Wabash river stone-work ___..... --.--.--- 2-22-2022 ee 40,000 
1,050 truss bridge, @ $38____---.---------.------------ 39,900 
4,660 tons rails, 52 Ibs., @ 42c. .---.---..---------.---- 195,720 
1,865 kegs spikes, @ $3.50 ---..-..--...---.-.---------- 6,500 
225 kegs bolts, (@ 45c..-_.------------- i ie ast a Go aeaiawaarieel - 1,013 
123 tons fish-plates, @ 42c. --..--.----------.------.---- 5,160 
063 miles track laying, (@ 250 ----..- - ie wean aiinid 14,125 

$490,658 


Mr. GARDNER: Have you got any other figures in there made at 
the same time ? 

A. Yes, sir; there aresome made atthesane time. I don’t know 
that they were made at the same time or not—about the same year. 

Mr. CRawrorb: Is that the only memorandum of that kind you 
made up which you have preserved ? 

A. Itisthe onlyone [can tind; [looked all through a lot of papers ; 
I may possibly have some more in a box of papers I have at home, 
but I could not find them ; I only accidentally found this. 

Col. Cooper: And this, as I understand you, includes the entire 
work from the beginning? 7 

A. What I was estimating, aiming to get, as nearas I could. 


1584 The signature of the witness was waived to the above depo- 
sition by agreement of counsel. 


Solicitor for complainant offered in evidence certificate of redemp- 
tion in the case of Volnev Q. Irwin vs. The Chicago & Great South- 
erp) Railway Company, which is hereto attached, marked “ Com- 
plainant’s Exhibit 13.” 

Solicitor for complainant also offered in evidence certificate of re- 
demption in the case of James MeCalmont vs. The Chicago & Great 
Southern Railway Company, which is hereto attached, marked “Com- 

plainant’s Exhibit 14.” 


1585 Which was all the evidence offered in said cause by either 
party. 
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STATE OF ILLINOIS, } 
Cook County, f 


I, John Gray, special commissioner duly appointed by an order of 
the circuit court of the United States for the: district of Indiana, 
bearing date the 27th of October, 1885, do herehy certify that on the 
dist day of October, November 4th, Sth, 6th, 7th, 9th, 12th, 13th, 
14th, 18th, 19th, 20th, 23rd, 24th, 25th, and 27th days of November, 
A. D., 1885, by agreement of R. B. F. Peirce, Esq., solicitor for the 
complainant, Henry H. Porter; Henry A. Gardner, Esq., solicitor for 
the defendant, The Chicago and Great Southern Railroad Company, 
and Col. John 8. Cooper, solicitor for various defendants, personally 
appeared before me, at my offices, rooms 38 and 39, Borden Block, 
in the citv of Chicago, county of Cook, and State of Illinois, F. F. 
Lacey, George W. McDonald, T. O. Annabel, William Foster, D. J. 
Lyon, H. A. Christy, Charles L. Allen, Henry Meiselbar, ‘W. F. 
Cobb, Charles S. Worden, W. G. MeMillan, C. R. Adams, John W. 

Swan, Z. T. Little, A. E. Bingham, M. A. Farr, C. W. Hillard, 
1586 S. M. Nickerson, Louis Danziger, T. 8. Dick, L. J. Gage, P. 

B. Shumway, H. H. Porter, Thomas F. Withrow, Robert 
Law, E. F. Lawrence, George C. Kimball, O. Peckham, Volney 0. 
Irwin, William A. Starin, John N. Jewett, J. E. Stubbs, Henry 
Crawford, Fred. H. Peters, Joseph. k. Barry, Cephas Atkinson, and 
J. Q. Baird, witnesses to testify on behalf of the defendant and com- 
plainant in certain consolidated causes now pending in said circuit 
court of the United States for the district of Indiana, wherein Henry 
H. Porter is complainant and the Chicago and Great Southern 
Railway Company et al. are defendants, the bill for foreclosure, and 
John Hack et al. are complainants and the Chicago and Great South- 
ern Railway and others are defendants, creditors bill. 

And I do hereby further certify that the aforesaid witnesses were 
first duly sworn to testify the truth in relation to the matters in 
controversy in the causes aforesaid, and that the testimony of said 
witnesses was reduced by me to writing, and the signature of each 
and every witness to said depositions waived by agreement of counsel. 

In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this first day of December, A. D., 1885. 

[SEAL] JOHN GRAY, 


Special Commissioner. 


1587 “On the hearing of the intertening petitions of the Cleve- 

land Rolling [Mill] Company, the Pittsburgh Bessemer Steel 
Company (Limited), Volney Q. Irwin, the Smith Bridge Company, and 
Crerar, Adams & Co., and others, the complainant Porter formally 
offered in evidence all the depositions and exhibits which had been 
taken in the main cause, including the original and supplemental 
trust deeds to John C. New, and the certificate of the record in the 
several counties and also certified copy of the articles of consolida- 
tion between the Chicago & Great Southern Railway Company and 
the Chicago & Block Coal Railroad Coinpany.” 


Correct. 
W. P. FISHBACK, Master. 
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1588 Der’ts’ Ex. G. W. McDonaLp No. 28. 


Articles of consolidation between the Chicago & Great Southern 
Railway Company of Indiana and the Chicago & Block Coal Com- 
pany of Indiana. 


This agreement, made between the Chicago & Great Southern 
Railway Company, a corporation existing under the laws of the 
State of Indiana, as party of the first part, and the Chicago & Block 
Coal Railroad Company, a corporation existing under the laws of 
the State of Indiana, as party of the second part, witnesseth : 


That whereas the Chicago & Great Southern Railway Company 


is a corporation organized under the general laws of the State of In- 
diana, and is duly authorized and empowered to locate, construct, 
own, and operate a line of railroad in the State of Indiana, extend- 
ing from a point on the Illinois State line, in the county of Lake, in 
Indiana, thence southwardly to Brazil, in Clay county, In- 
1589 diana, and such company has its road now in process of 
actual construction from the city of Attica northwardly, so 
as to form a Chicago connection with the line of railroad belonging 
to the Louisville, New Albany & Chicago Railway Company; and 
Whereas the said Chicago & Block Coal Railroad Company is a 
corporation organized under an act of the General Assembly of the 
State of Indiana, approved March 3rd, 1865, and entitled “An act to 
authorize, regulate, and confirm the sale of railroads; to enable pur- 
chasers of the same to form corporations and to exercise corporate 
powers, and to define their rights, powers, and privileges; to enable 
such corporation to purchase and construct connecting and branch 
roads and to operate and maintain the same,” and the acts supple- 
mental thereto and amendatory thereof, and is under such statutes 
duly authorized and empowered to locate, construct, own, and operate 
a line of railroad in the State of Indiana, extending from the 
1590) Ohio river, in Warrick county, northwardly through the 
counties of Warrick, Pike, Daviess, Greene, Owen, Clay, 
Parke, Fountain, Warren, Benton, Jasper, Porter, and Lake to a 
point on Lake Michigan at or near the mouth of the Calumet river, 
and said company has actually completed its said railroad from a 
point in the city of Attica, Fountain county, Indiana, southwardly 
about twenty-two (22) miles, and has done considerable work in 
grading other portions of its line in Parke and Clay counties; and 
Whereas the line of railroad belonging to said party of the first part, 
and now in process of actual construction as aforesaid, will, when 
completed to Attica, Intersect in a continuous line with the line of 
railroad of the party of the second part now actually constructed 
and in operation southwardly from Attica, so that such two lines of 
railway can there join, connect, and form one continuous and ex- 
tended line of railway for transportation of passengers and 

1591 freight without any change of cars; and 
Whereas both the parties hereto have full authority under 
their respective charters and the laws of the State of Indiana to 
connect their said lines of railroad as aforesaid, and to merge and 
consolidate the respective lines of railroads, stocks, franchises, and 


> 
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properties of the said two corporations so as to form a consolidated 
corporation upon such terms as may be agreed upon: 

Now, therefore, in consideration of the premises and the mutual 
covenants to be performed by the respective parties hereto, as here- 
inafter expressed, and for the purpose of securing to the several 
stockholders of the parties hereto all and singular the advantages 
and profits which will result from a merger and consolidation of 
all the stock, railroads, properties, and franchises of the said parties 
hereto, so as to fornt but one corporation, the said Chicago & Great 
Southern Railway Company and the said Chicago & Block Coal 

Railroad Company do hereby adopt the following basis and 
1592 articles of consolidation, and do agree upon the due execution 

of these presents to consolidate and merge all and singular 
their respective railways, stocks, property, choses in action, and 
assets of every kind, and franchises, so as io constitute thereafter one 
consolidated corporation on the terms and conditions hereinafter 
stated, viz.: 
Article I. 


The name of the consolidated corporation hereby created shall be 
the Chicago & Great Southern Railway Company. 


Article If. 


The capital stock of said consolidated corporation shall be three 
millions of dollars, to be divided into thirty thousand shares of one 
hundred dollars each ($100.00). 


A rticle 3. 


ithe board of directors of said consolidated corporation shall con- 
sist of nine persons, to be chosen from among the stockholders at 
such time and place as may be provided in the by-laws; but until 
the first regular election for directors of such consolidated corpora- 
tion the existing board of directors of the present Chicago «& 
1595) Great Southern Railway Company shall by force of these 
presents constitute the board of directors of the consolidated 
corporation. 
Article 4. 


On the execution of these articles the-stockholders of the two cor- 
porations, parties hereto, shall at once become stock holders in the con- 
solidated corporation hereby created to the same amount held by them 
in either of the present corporations, and all certificates of stock is- 
sued by either of the parties hereto and now outstanding shall, us 
svon as practicable, after the taking effect of this consolidetion, be 
retired and cancelled, and on the surrender of any such outstanding 
certificates there shall be issued to the party so surrendering a cer- 
tificate for a like amount of shares of the stock of the consolidated 
corporation. 

Article 5. 


Alland singularthe linesof railway, assets, choses in action, munici- 
pal aid, monies, equipments, tools, rails, ties, machinery, books, papers, 
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and accounts, franchises and property of any and every kind be- 
1594 longing toeither of the parties hereto, and whether held in pos- 

session, reversion, expectancy, or remainder, shall at once, upon 
the execution of these presents, and without any other or further con- 
veyance, deed, or assignment, pass to and become vested in the said 
consolidated corporation hereby created, which said last-named cor- 
poration shall from thenceforth have exclusive ownership, posses- 
sion, and dominion thereof; and it is expressly agreed that this con- 
solidated corporation hereby created shall have all and singular the 
powers, privileges, and franchises in any way now belonging to 
éither of the parties, and especially shall be vested with all those 
granted to corporations organized under said act of March 3rd, 1865, 
being the statute under which the party of the second part was 
organized and is now vested with its powers. 


Article 6. 


All and singular the debts, contracts, and engagements of 
1595 either of the parties hereto are hereby declared to be assumed, 
and shall become the debts, contracts, and engagements of the 
consolidated corporation hereby created ; and it is especially de- 
clared that the issue of two million dollars of bonds made by the 
party of the first part hereto, and secured by a mortgage or trust 
deed executed to John C. New, of Indianapolis, Indiana, and dated 
November first, 1581, as the same now appears of record in the 
counties of Clay, Parke, Fountain, Warren, Benton, Newton, and 
Jasper, is fully assumed by the consolidated corporation, and the 
mortgage or trust deed recorded as aforesaid for the purpose of 
securing the payment of said bonds, and interest thereon, shall con- 
stitute the first lien upon all and singular the railroad of said con- 
solidated corporation in said Jast-named counties, from Brazil north- 
wardly to the junction with the L., N.& [A.] Ch’g. R’y Co.; alsoall the 
bonds, equipments, tools, income, property, and franchise as 
1596 described in such trust deed; and it is expressly agreed be- 
tween the parties hereto,and it is hereby declared to be one of 
the conditions and trusts of this consolidation, that as soon as the 
said consolidated corporation comes into existence it will forthwith 
execute and deliver to said John C. New a proper deed of further 
assurance to carry into effect the true intent of this article and vest 
in said trustee a tirst lien upon the legal title to said entire line of 
said road as aforesaid. 
Article 7. 


All books, vouchers, records, deeds, muniments of title, accounts, 
and other papers or documents in any way relating to the busi- 
ness or property of either of the parties hereto shall at once be placed 
in the custody of the secretary of the said consolidated corporation, 
and said books, vouchers, records, deeds, muniments of title, ac- 
counts, and papers shall henceforth, on the execution of these pres- 

ents, be taken and considered, as far as may be necessary, as 
1597 the records, books, and papers of the consolidated corporation. 
In order that there A 1 be no delay in the immediate or- 
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ganization of suid consolidated corporation, it is hereby agreed that 
until otherwise ordered by the board of directors of the said consolli- 
dated corporation the common or corporate seal, record-book, and 
officers of the party of the first part shall be and constitute the cor- 
porate seal, record-book, and officers of the consolidated corporation. 
In witness whereof, and as duly thereto authorized by their re- 
spective boards of directors and a majority in value of the stock of 
each of the parties hereto, the said parties of the first and second 
parts have hereto set each its corporate seal, duly attested by its sec- 
retary, and each has caused the signature of its president to be 
hereto affixed this 23rd day of March, 1883. 
CHICAGO & GREAT SOUTHERN 
RAILWAY COMPANY, 
[SEAL. ] By WM. A. STARIN, President. 


1598 Attest: H. CRAWFORD, Jr., Secretary. 


THE CHICAGO & BLOCK COAL 
RAILROAD COMPANY, 
[SEAL.] By H. CRAWFORD, Jr., President. 


Attest: I. F. LACEY, Secretary. 
1599 Stave or ILLINots, |... es 
Younty of Cook, | ' 


Before me, the undersigned, a notary public in and for the said 
State and county, personally-came this day William A. Starin, presi- 
dent of the Chicago & Great Southern Railway Company, person- 
ally known to me to be the president of said company, and whose 
name is subscribed to the foregoing instrument, and he acknow!l- 
edged that in behalf of the said railway company he had signed 
and delivered the said instrument as the free and voluntary act 
of the said railway company for the uses and purposes therein set 
forth; also personally appeared before me at the same time Henry 
Crawford, Jr., secretary of said company, and whose name 1s sub- 
scribed to the foregoing instrument, and he acknowledged that in 
behalf of said railway corporation he had signed and affixed to the 

said instrument the official seal of said railway company as 
1600 the free and voluntary act of the said Chicago & Great South- 

ern R’y Co. for the uses and purposes there set forth; and 
also personally came before me this day Harry Crawford, Jr., presi- 
dent of the Chicago & Block Coal Railroad Company, personally 
known to me to be the president of said company, and whose natne 
is subscribed to the foregoing instrument, and he acknowledged 
that in behalf of said railway company he had signed and delivered 
the said instrument as the free and voluntary act of the said rail- 
way company for the uses and purposes therein set forth; also per- 
sonally a gp before me at the same time F. F. Lacey, secretary 
of the said railway company, personally known to me to be the 
secr-tary of said company, and whose name is subscribed to the 
foregoing instrument, and acknowledged that he, in behalf of the 
said railway corporation, signed and affixed to the said instrument 
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the official seal of said railway company as the free-~and 
1601 voluntary act of the said Chicago & Block Coal Railroad 
Company for the uses and es. ge therein set forth. 


Witness my hand and official seal at Chicago this 23rd day of 
March, 1583. 
[SEAL. ] HENRY MEISELBAR, 


Notary Public. 


I hereby certify that I am secretary of the Chicago & Great 
Southern Railway Company, and that at a special meeting of the 
stockholders of said corporation called, upon thirty days’ notice, as 
required by law, and held at the office of the corporation at Attica, 
Ind., at 11 o’eclock a. m. of March 10th, 1883, the above and fore- 
going articles of consolidation were ratified by a unanimous vote, 
all the stockholders of said company being present or represented at 
such meeting. 

Witness my hand and the seal of said corporation this March 
25rd, 1883. 

[SEAT.. ] H. CRAWFORD, JR., Secretary. 


1602 I hereby certify that I am secretary of the Chicago & Block 
Coal Railroad Co., and that at a special meeting of the stock- 
holders of said corporation, called upon thirty days’ notice as required 
by law, and held at the office of the corporation at Veedersburgh, 
Ind., at 3 o'clock p. m., March 10th, 1885, the above and foregoing 
articles of consolidation were ratified by a unanimous vote, all the 
stockholders of said company being present or represented at such 
meeting. 
Witness my hand and the seal of said corporation this March 23d, 
1882. 
[SEAL ] FL LACEY, Secretary. 


1603 Certificate. 


STATE OF INDIANA, 88: 
OFFICE OF THE SECRETARY OF STATE. 

I, W. R. Myers, secretary of state of the State of Indiana, do 
hereby certifv that the foregoing and annexed is a full, true, and 
complete copy of the articles of consolidation between the “Chicago 
& Great Southern Railway Company, of Indiana, with the Chicago 
& Block Coal Railroad Company, of Indiana, forming The Chicago 
& Great Southern Railway Company,” filed in the office of the sec- 
retary of state April 7, 1885, and now upon file in said office. 

In witness whereof I have hereunto set my hand and affixed the 
seal of the State of Indiana, at the city of Indianapolis, this 31st 
dav of July, A. I>. 1SS6. 

[seat] W. R. MYERS, 


Secretary of State. 
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1604 Der’ts’ Exuisit G. W. McDonacp No. 26. 
Deed of Trust. 


Chicago & Great Southern Railway Co. to John C. New, trustee. 
First mortgage, northern division. $2,000,000. Dated Novem- 
ber, 1881. 


This indenture, made and entered into this first day of Novem- 
ber, A. D. one thousand eight hundred and eighty-one, by and _ be- 
tween the Chicago and Great Southern Railway Company, party of 
tne first part, and John C. New, of Indianapolis, Indiana, party of 
the second part, as trustee, for the uses and purposes hereinafter set 
forth, witnesseth : 

Whereas the said party of the first part is a corporation dulv 
created by and existing under the laws of the State of Indiana, and 
is the owner of all and singular the line of railway, coal lands, 
equipment, appendages, and franchises hereafter more particularly 

described, together with the franchises and powers to operate 
1605 the same, and levy and collect tolls thereon, all and singular, 

which property and franchises are now in the possession and 
use of said party of the first part; and 

Whereas the said party of the first part has full authority and 
power, under the laws of the State of Indiana, to berrow money for 
its corporate purposes and to enable it to construct, complete, im- 
prove, equip, and operate its road, and has the further authority to 
issue its corporate bonds to effect such loan, and also fall authority 
to secure the same by mortgage or deed of trust upon the northern 
division of its railroad, constructed and to be constructed, coal 
lands, equipment, franchises, and income of the said party of the 
first part, as hereafter described ; and 

Whereas the board of directors of said party of the first part did, 
ata regular meeting duly convened and held on the twenty-ninth 

day of October, 15581, resolve that, for the purpose of borrow- 
1606 ing money for the corporate purposes aforesaid, the said party 

of the first part should prepare, sign, seal, and negotiate a 
series of bonds, amounting in the aggregate to two million dollars 
($2,000,000).00, in the form following, except as to numbers, viz: 


Usirep Srates or America, State of Indiana : 


$1 000,000. No. } 


First Mortgage Northern Division Gold Bond. 


The Chicago and Great Southern Railway Company, a corpora- 
tion existing under the laws of the State of Indiana, for value re- 
ceived, promises to pay to John C. New, of Indianapolis, Indiana, or 
bearer, the sun of one thousand (1,000) dollars in gold coin of the 
United States, of the present standard of weight and fineness, at the 
oftice of the Central Trust Company, in the city of New York, on 
the first day of January,1n the year one thousand nine hundred 
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and twelve, with interest, payable in like gold coin of the 
1607 United States, at the rate of six per cent. per annum,-on the 
first days of Janusry and July of each year, on the presenta- 
tion and surrender of the annexed interest warrants according to 
their tenor. | 
The principal and interest of this bond is payable without relief 
from valuation or appraisement laws. 


This bond is one of a series of like date, tenor, and effect, amount- | 


ing in the aggregate to two million (2,000,000) dollars, being two 
thousand bonds of one thousand dollars each, numbered consecu- 
tively from 1 to 2,000, inclusive, all such bonds being equally secured 
by a first-mortgage or trust deed of even date herewith, conveying 
all and singular the northern division of said Chicago and Great 
Southern Railway Company wherever situate, together with all its 
property, equipment, appurtenances, and franchises, unto said John 
C. New, of Indianapolis, Indiana, as trustee, which said mortgage or 
trust deed has been duly recorded according to Jaw in each 
1608 of the counties in Indiana where said northern division 1s 
situate. 

This bond shall pass by delivery or by transfer on the books 
of the said railway company, at its agency in the city of New York, 
and after any such registration of ownership on the books of such 
agency, duly certified on the back hereof by the transfer agent, 
no transfer hereof shall be valid or pass any title hereto, unless 
made in writing on the books of such agency, unless the last pre- 
cedent transfer has been made to bearer, in which event the bond 
shall become thereby transferable by delivery. : 

This bond shall continue subject to successive registrations and 
transfers to bearer, as aforesaid, at the option of any holder thereof, 
in accordance with the above provisions. 

No bond of this series shall be valid and obligatory unless the 
same is duly authenticated by a certificate endorsed on the back 
thereof duly executed by the said trustee. 

In witness whereof the said Chicago and Great Southern 
1609 Railway Company has caused the foregoing to be attested by 
its president and secretary and its corporate seal to be at- 
tached this first day of November, A. D. one thousand eight hun- 
dred and eighty-one. | , 
, President. 


— , Secretary. 


With sixty coupons for the semi-annual interést to become due 
thereon, in the following form, to be attached therets: 

On the first day of July, 1S82, the Chicago and Great Southern 
Railway Company will pay the bearer thirty do'lars,in gold coin, 
at the Central Trust Co. of New York, for six months’ interest on 
its first-mortgage northern division bond. 

No. —. , Secretary. 


Said coupons differing so as to express the form and time of pay- 
ment of each, and having the secretary's signature engraved 
1610 thereon, such issue of bonds to be two thcusand bonds of one 


#. 
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thousand dollars each, being numbered from Nos. 1 to 2,000, 
both inclusive, and being also the following certificate, to be attested 
by the trustee, viz: 


Trustee's Certificate. 


I, John C. New, of Indianapolis, Indiana, trustee, hereby certify 
that this bond is one of a series, amounting in the aggregate to two 
million dollars, as mentioned in the within-described mortgage, 
—_ which has been duly recorded in the several counties in which the 
northern division of said railroad 1s situate. 
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e Trustee. 


Whereas it was further resolved by the said board of directors 

at such meeting that in order to secure the payment of the princi- 

pal and interest of such issue of bonds the said party of the first 

part should prepare, sign, seal, acknowledge, execute, and deliver, in 

due form of law, a deed of trust or mortgage unto some proper 

person, as trustee, conveying all the present and in future to 

J611 be acquired northern division of railway, appurtenances, 

contract rights, equipment, coal lands, and income in trust 

and as security for the payment of such issue of bonds and 

coupons: : 

Now, therefore, under the authorit? and power aforesaid, and in 

: order to secure the payment of the principal and interest of said : 

o issue of two million of dollars of bonds as aforesaid, and in con- 4 

sideration of the premises and the further payment by the party of a 
the second part unto the party of the first part of the sum of one 
dollar, the receipt of which is hereby acknowledged, the Chicago 

and Great Southern Railway Company has bargained, sold, granted, , 
conveyed, and confirmed, and by these presents does bargain, grant, 
sell, convey, and confirm, unto John C. New, and to his successor or 
successors in trust, and for the uses and trusts hereby created, 
1612 all and singular the northgrn division of railway of the 
said party of the first part, as the same now is or may here- 
after be constructed between Brazil, Clay county, Indiana, extending 
thence northwardly through the counties of Clav, Parke, Fountain, 
Warren, Benton, Newton, and Jasper to a junction with the Louis- 
ville, New Albany and Chicago railway at or northwest from Rensé 
selaer, Indiana, being about one hundred miles in length, together 
with all and singular the rights of way, road-bed, made or to be 
made, its track, laid or to be laid, between the terminal points afore- 
said, together with all the stations, depot grounds, rails, fences, 
bridges, sidings, engine-houses, turn-tables, machine-shops, buildings, 
| ereetions, cual lead: and contract rights in anv wav now or here- 
~i- after appertaining unto said described division of railroad, together 
j with all the engines, cars, machinery, supplies, tools, and fix- 
1613 tures now or at any time hereafter held, owned, or acquired 
by the said party of the first part, for use in connection with 
its division aforesaid, with all its depot grounds, vards, sidings, 
turn-outs, sheds, machine shops, lease hold mghtsand other terminal 

facilities now or hereafter owned or leased and enjoyed by the said 
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party of the first part pertaining to said division, together with all 
and singular the powers and franchises thereto belonging and the 
tolls, income, and re venue to be derived therefrom. 

To have and to hold the said granted premises unto the said party 
of the second part and its successors forever, in trust, nevertheless, 
and for the uses and purposes in this indenture expressed—that is to 
say: 

First. If the interest due on any of the above-described issue of 

bonds, and hereby secured, shall not be paid by the party of 
1614 the first part when the same becomes due, and shall so re- 

main in arrears for six months after it is actually demanded 
at the place where the same is payable, as specified in the coupons 
given to evidence such interest, or in case the principal of said bonds, 
or any of them, shall not be paid at their maturity, then it shall be 
lawful for the party of the second part, or his successors in trust for 
the time being, and it shall be the duty of such trustee, upon the 
request in writing so to enter, of the holders of not less than one- 
half of the then outstanding bonds of the issue hereby secured, 
and upon receiving satisfactory indemnity for so doing, to forthwith 
demand, enter, take, and maintain possession of all and singular 
the railroad premises and franchises hereby conveyed, and as the 
attorney-in-fact or agent of said party of the first part, by himself 

and agents or substitutes duly constituted, have, use, man- 
1615 age, operate, and enjoy the same, and each and every part 

thereof, toas full an extent as the said party of the first part 
might lawfully do, and shall make from time to time all needful 
repairs, alterations, and additions thereto, and receive all the tolls, 
income, and revenue thereof, and after deducting the expenses of 
such use, operation, reasonable repairs, alterations, and additions, 
and the cost of taking possession and fair compensation for the 
services of such trustee for such taking possession and management 
while in possession, the said party of the second part, or his successor 
for the time being, shall apply the remaining revenue and income 
arising frow the use of said mortgaged property, and coming to his 
hand, to the payment of the interest in default and maturity from 
time to tine, satisfying the said coupons in the order of their sev- 

eral maturities, and thereafter apply the residue upon the 
9616 principal of said then outstanding bonds. 

Second. And upon the further trust that if a six months’ 
default shall occur in the payment either of principal or interest of 
any of the bonds hereby secured after such actual demand as afore- 
said, then it shall be lawful for said party of the second part, or said 
trustee for the time being, and upon the written request of the hold- 
ers of a majority In amount of said bonds then outstanding, and upon 
receiving satisfactory indemnity as aforesaid he shall, with or with- 
out entry as aforesaid, cause all and singular the said premises, rail- 
way, appurtenances, equipment, and franchises hereby conveved to 
be sold as an entirety at public auction to the highest and best 
bidder, at the city of Chicago, Illinois, after giving ‘at least sixty 
days’ notice of the time, place, and terms of sale by advertisement 
in a newspaper of general circulation in the city of Chicago, 
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1617 and like advertisement in a newspaper of general circulation 

in the city of New York, and on such sale said party of the 
second part, or the trustee for the time being, shall make, execute, 
acknowledge. and deliver unto the purchaser or purchasers thereof a 
good and sufficient deed in fee-simple conveying the said railroad 
property and franchises so sold, which conveyance shall be a per- 
petual bar in law and equity against the said party of the first part, 
its successors and assigns, and all persons claiming or to claim under 
them, of all right, title, interest, or claim of, in, or to the said prem- 
ises and franchises, or any part thereof. 

The said party of the second part, after deducting from the pro- 
ceeds of the sale the cosis and expenses thereof, and a reasonable 
compensation to said trustee and his attorneys and agents for serv- 

ices In connection therewith, shal] apply so much of the pro- 
1618 ceeds as may be necessary to the ratable payment of principal 

and the then accrued interest of all the said bonds, whether 
the said principal be then due or not, and if any proceeds of such 
sale remain in his hands after the full payment of the principal and 
accrued interest of all of said bonds, then he shall render and pay 
over the same unto the party of the first part, or its successors or 
assigns. 

Provided, however, That nothing hereinbefore contained shall in 
any way be construed to take away or interfere with the right of the 
party of the second part after a six months’ default in the payment 
of interest or principal of the bonds hereby secured to proceed, at 
his election, to institute legal proceedings in any court of competent 
jurisdiction to foreclose this mortgage and procure a judicial sale of 
the property hereby conveyed. 

Third. In case of any such taking possession or proceeding to 

sell the mortgaged premises fer default of payment of interest, 
1619 if the said party of the first part, before the said bonds shall 

become due and betore such sale shall be made, shall pay and 
satisfy all interest then in arrears on all such outstanding bonds, 
and shall also pay and discharge all costs, expenses, and disburse- 
ments, and reasonable compensation incurred by reason of such de- 
fault or possession, then, upon evidence thereof to his satisfaction, 
the said party of the second part shall thereupon discontinue such 
proceeding and restore possession of the mortgaged premises to the 
party of the first part, to be thereafter held subject to these presents, 
in like manner as if such default or entry had not occurred. 

Fourth. The said party of the first part expressly covenants and 
agrees that it will, on demand, from time to time hereafter execute, 

acknowledge, and deliver unto the said party of the second 
1620 part, and and all such further and other convevances and 

assignments as may be necessary and proper to fully convey 
and vest in the party of the second part, or the trustee for the time 
being, all such further acquired depots, grounds, estate, equipment, 
and property as it may hereafter from time to time purehase for 
use in and upon thesaid northern division of said railroad which is 
intended to be hereby conveyed. 
And the said party of the first part doth still further agree that it 
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will, in case of any default in the payment by it either of the prin- 
cipal or interest of any. of its bonds hereby secured, forthwith, upon 
demand of the party of the second part or the trustee for the time 
being, surrender the full and peaceable possession of all and singu- 
lar the premises hereby conveyed or intended to be, including all 
the real and personal property by it acquired subsequent to the date 
of these presents, for use in connection with its said northern 
1621 division of railroad, and will also surrender all books of ac- 
count, records, and papers used by it in and about the opera- 
tion thereof; and it further agrees that it will not in case of any 
such demand, entry, or sale make any resistance or delay thereto or 
make any application for an injunction or other legal process to stay 
such entry or proceedings. : 

Fifth. It is especially agreed that all of the said bonds to be is- 
sued hereunder shall be upon an equality, so far as regards security 
for the payment thereof by these presents, notwithstanding the same 
may be issued at different times, it being intended that this inden- 
ture shall operate as a security for all said bonds equally, ratably, 
and without preference, whether issued at the same or different 
times. 

Sixth. It is agreed that each of the bonds hereby secured shall 
pass by delivery or transfer registered on the books of the party of 

the first part at its agency In the city of New York, and after 


1622 a registration of ownership in such books and duly certified . 


on the back of any such bond by the transfer agent of the 
party of the first part no transfer thereof shall be valid unless made 
upon the said books, unless the transfer has been to bearer, in which 
event such bond may continue to be transferable by delivery. Any 
such bonds shall continue subject to such successive resignation and 
transfers to bearer at the option of the owner. 

Seventh. This trust and the security hereby intended shall only 
extend to such bonds of this issue as shall be certified by said trustee 
to belong to said issue and to be secured by this mortgage; and 
when all said bonds, and interest thereon, shall be paid or dis- 
charged the trust hereby created shall cease, and the estate hereby 
granted to the party of the second part shall determine and become 

extinet, and the full right and title to the premises hereby 
1623 conveyed shall revert in said party of the first part, without 

anv further or other acknowledgment, satisfaction, reconvev- 
ance, re-entry, or other act. 

And it ts further agreed that until such default and demand as 
aforesaid the party of the first part shall have the right to maintain, 
keep, and hold possession of all and singular the property and fran- 
chises hereby granted, manage the same, and enjoy the rents, in- 
come, and revenues thereof. 

Righth. It is mutually agreed that the said party of the second 
part, and his successor or successors in the trust hereby created, 
shall only be accountable for reasonable diligence in the manage- 
ment thereof, and shall not be responsible for the acts, omissions, 
or defaults of any agent employed by him or them; and that said 
party of the second part, or any successor in said trust, shall be en- 
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titled to demand, receive, and retain proper compensation for 
1624 every labor or service performed, and expense, damage, and 

disbursement incurred by him or thein in the discharge of 
this trust in case of default, or taking possession or sale of the prem- 
ises, and that he or they shall not be liable in any manner for any 
loss or damage which may happen, unless the same be occasioned 
by his or their gross neglect or willful malfeasance. 

In case the said trust shall become vacant by reason of the in- 
capacity, removal, or resignation of the said party of the second part, 
or any successor, it shall be lawful for the holders of the majority 
in amount of the bonds then outstanding to appoint a successor by 
a writing by them signed, or for any court of record in any county 
through which said line of railroad runs to appoint such successor 
on the nomination in writing of not less than the holders of five 
hundred thousand dollars of said bonds then outstanding. 

And upon such appointinent being made and the said trust 

1625 being accepted, any such successor or substituted trustee 

shall, without further act or deed, become vested with all and 

singular the estate, rights, and powers, and shall perform all‘the 

duties of trustee in like manner and with the same effect as if it or 
he had been named in this instrument as trustee. 

In witness whereof the said Chicago and Great Southern Railway 
Company, by order of its board of directors, has hereto affixed its 
corporate seal and caused the same to be signed by its president and 
secretary, and the said trustee has hereto set his hand and its seal 
the day and year first above written. 

THE CHICAGO AND GREAT SOUTHERN 
RAILWAY COMPANY, 
[SEAL. ] By WILLIAM FOSTER, President. 
JOHN C. NEW, Trustee. 


Attest: H. CRAWFORD, Jr.. | : 
Secretary, 123 Dearborn St., Chicago, Room 28. 


1626 Strate oF Izinois,) . . 
County of Cook, { *° 
Before me, the undersigned, a notary public in and for the said 
State and county, personally caine this day William Foster, presi- 
dent of the Chicago and Great Southern Railway Compary, per- 
sonally known to me to be the president of said company, and whose | 
name is subscribed to the foregoing instrument, and acknowledged 
that he, in behalf of said railway company, had signed and deliv- 
ered the said instrument as the free and voluntary act of the said 
railway company and himself, and for the uses and purposes therein 
set forth ; also personally appeared before me at the same time 
Henry Crawford, Jr., secretary of the said railway company, per- 
sonally known to me to be the secretary of said company, and whose 
name is subscribed to the foregoing instrument, and acknowledged 
that he, in behalf of the said railway corporation, signed and affixed 
to the said instrument the official seal of said railway com- 
1627 pany as the free and voluntary act of the said Chicago and 
95—1280 
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Great Southern Railway Company, for the uses and purposes 
therein set forth. | 
Witness my hand and official seal, at Chicago, I]linois,-this first 


day of November, 1881. - 
]sEAL. | (Signed) WM. A. STARIN, 
Notary Public. 


STATE oF NEw YORK, \ es 
City & County of New York, j ~ ° 


Before me, the undersigned, a notary public for said State and 
county, personally came this day John C. New, the trustee named 
in the foregoing mortgage and deed of trust, and personally known 
to me to be the person who signed the same, who acknowledged 
that he did sign and seal the same, and accept the trust for the uses 
and purposes therein mentioned. 

In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this 14th (fourteenth) day of November, A. D. 


1881. 
ALF. H. TIMPSON, 


[SEAL. | (Signed) 
Notary Public. 


1628 Strate oF INDIANA, | . 
Countyof Clau,  f- 


The foregoing deed was filed for record in the recorder’s office of 
Clay county on the 21st day of November, A. D. 1881, at 8 o’clock 
a. m., and duly recorded in book Q of mortgages, on pages 185 to 
195, inclusive. 

Witness mv hand and seal this 22 day of July, 18835. 

[SEAL.] OWEN T. STARK, 
Recorder of Clay County. 
STATE OF INDIANA, 


County of Parke, ss : 


The foregoing deed was filed for record in the recorder’s office of 
Parke county on the 21st day of November, A. D. 1881, at 8 o’clock 
a.m., and duly recorded in book 10 of, mortgages, on pages 455 to 
463, inclusive. 

Witness my hand and seal this 11th day of June, 1885. 


[SEAL. HENRY B. CORD, 
Recorder of Parke County. 
1629 STATE OF INDIANA, 1 


‘ : . > $3 > 
County of Fountain, J 


The foregoing deed was filed for record in the recorder’s office of 
Fountain county on the 29th day of November, A. D. 1881, at 8 
o’clock a. m., and duly recorded in book 11 of mortgages, on pages 
485 to 495, inclusive. : 

Witness my hand and seal this 8th dav of June, 1885. 

[SEAL. MURPHY LEWIS, 
Recorder of Fountain County. 
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STATE OF INDIANA, 
County of Warren, 


The foregoing deed was filed for record in the recorder’s office of 
Warren county on the 23rd day of November, A. D. 1881, at 11 
o’clock a. m., and duly recorded in book 9 of mo., on pages 350 to 
308. 

Witness my hand and seal this 8th day of June, 1885. | 

[SEAL. ] THOS. J. GRAVES, 
Recorder of Warren County. 
STATE OF INDIANA, L, 
County of Benton, {°° 


1630 The foregoing deed was filed for record in the recorder’s 
office of Benton county on the 23rd day of November, A. D. 
188], at 11 o’clock a. m., and duly recorded in book 11 of mortgages, 
on pages 459. 
Witness my hand and seal this 4th day of June, 1885. 
[SEAL.] NEWTON SHEETZ, 
Recorder of Benton County. 

STATE OF INDIANA, | 

County of Newton, | ag 


The foregoing deed was filed for record in the recorder’s office of 
Newton county on the 23rd day of Notémber, A. D. 1881. at 4 o'clock 
p-m., and duly recorded in book 15 of mortgages, on pages 54 to 63, 
inclusive. 

Witness my hand and seal this 4 day of June, 1885, 

[sEAL. ] ELISHA PARSONS, 
Recorder of Newton County. 


STATE OF INDIANA, | ,. 
County of Jasper, | 


The foregoing deed was filed for record in the recorder’s office of 
Jasper county on the 19th day of November, A. D. 1881], at. 
1631 one o'clock p.m., and duly recorded in book 12 of mortgages, 
on pages 238 to 247, inclusive. — 
Witness my hand and seal this 16th day of July, 1885. 
[skat. ] THOMAS ANTRIM, 


Recorder of Jasper County. 
1632 Der'ts’ Ex.G. W. McDoxaro No. 26. 


This indenture, made this 9th day of April, A. D. 1883, by and be- 
tween the Chicago and Great Southern Railway Company, 4 corpo- 
ration of the State of Indiana, formed by the consolidation of two 
certain railroad corporations of said State, respectively, as the Chi- 
cago and Great Southern Railway Company and the Chicago and 
Block Coal Railway Company, party of the first part, and John C. : 
New, of Indianapolis, Indiana, party of the second part, as trustec, 
witnesseth : 

That whereas said former corporation, known as the Chicago and 
Great Southern Railway Company, did on the first day of Novem- 
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ber, 1881, sign, seal, execute, and deliver unto the said party of the 
second part its certain deed of trust or mortgage whereby it-con- 

veved unto the said party of the second part, as trustee, all 
1633 and singular the northern division of its railway asthe same 

then was, or might thereafter be, constructed between Brazil, 
Clay county, Indiana, and extending thence northwardly through a 
the counties of Clay, Parke, Fountain, Warren, Benton, Newton, and 
Jasper to a junction with the Louisville, New Albany and Chicago 
railway at or northwest from Rensselaer, Indiana, being about one 4 
hundred and twenty miles in length, together with all and singular 7 
the right of way, road-bed made or to be made, its track laid or to 
be laid, between the terminals aforesaid, together with all the sta- 
tions, depot grounds, rails, fences, bridges, sidings, engine-houses, 
turn-tables, machine-shops, buildings, erections, coal lands, and 
contract rights in any way now or hereafter appertaining unto said 
described division of railroad, together with all the engines, cars, 
machinery. supplies, tools, and fixtures then or at any time here- 
after owned or acquired by the said railroad company, grantor, for 

use In connection with its division of railway, together with 
1634. all depot grounds, grants, sidings, turn-outs, sheds, machine- 

shops, leasehold rights, and other terminal facilities then or 
thereafter owned or leased and enjoyed by the said grantor pertain- 
ing to said division, together with all and singular the powers and 
franchises thereto belonging and the tolls and income and revenues 


to be levied and derived therefrom. 

The said deed of trust or mortgage being executed and delivered : 
to the said party of the second part as trustee to secure the payment tie 
of the principal and interest of a certain issue of bonds executed by ; 
the said railway company, grantor, and amounting in the aggregate i 


to two million doilars ($2,000,000.00), bearing interest at the rate of 
six per cent. per annum, payable semi-annually, both principal and 
interest being payable in gold coin of the United States, which said 
deed of trust or mortgage was, shortly after its exeeution, duly 
recorded in each of the counties through which tbe char- 
1635 tered line of said railway is situate; and 
Whereas it was provided by the fourth specification of said 
deed of trust or mortgage as aforesaid executed unto the said party 
of the second part, as trustee, as follows: 

“That the said party of the first part expressly covenants and 
agrees that it will, on demand, from time to time hereafter execute, 
acknowledge, and deliver unto said party of the second part ull such 
further assurance and other conveyances and assignments as may | 
be necessary and proper to fully convey to and vest in the party of : 
the second part, or the trustee for the time being, all such further | 
acquired depot grounds, estate, equipment, and property as it may 
from time to time purchase for use in and upon the said northern 7} 
division of railroad which 1s intended to be hereby conveyed ;” and 

Whereas the said Chicago and Great Southern Railway Com- 

pany, being such mortgagor as aforesaid, by virtue of due 
1636 and legal proceedings had by the board of directors and 
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stockholders of both said corporations, did, on the 10th day of 
March, 1883, become consolidated with the Chicago and Block 
Coal Railroad Company, which, before the date last aforesaid, was 
the owner in fee-simple and unincumbered of the line of railroad 
actually then constructed and in operation extending from Attica, 
Fountain county, Indiana, northwardly about twenty-two (22) miles 
to Yeddo, Indiana, and was also the like owner in fee-simple and 
wholly unincumbered of the graded road-bed extending from Bra- 
zil, Clay county, Indiana, northwardly toward Rockville, Parke 
county, Indiana, for about the distance of seventeen miles, which 
consolidated corporation was declared by the agreement between 
the two companies should hereafter be known and designated as the 

Chicago and Great Southern Railway Company, being the 
1637 party of the first part herein, and which party of the first 

part is now, by virtue of said consolidation, the owner in fee- 
simple, absolute, of the said constructed and also partly-completed. 
line of railway as aforesaid ; and 


Whereas in and by the sixth article of agreement for consolida- 
tion with the Chicago and Block Cuval Railroad Company it is pro- 
vided as follows : 


“ All and singular the debts, contracts, and engagements of the 
consolidated corporation hereby created, and it is hereby especially 
declared the issue of two million dollars of bonds made by the party 
of the first part hereto, and secured by a trust deed executed to John 
C. New, of Indianapolis, Indiana, and dated November 1, 158], as 
the same now appears of record in the counties of Clay, Parke, Fount- 
ain, Warren, Benton, Newton, and Jasper, is fully assurned by the 
consolidated corporation, and the mortgage or trust deed, recorded 

as aforesaid, for the purpose of securing the payment of 
1637a said bonds and the interest thereon, shall constitute the first 

lien upon all and singular the railroad of said ronsoli- 
dated corporation in said last-named counties froin Brazil north- 
wardly to the junction of the Louisville, New Albany and Chicago 
railway, and also all the lands, equipnrents, tools, income, property, 
and franchises as described in such trust deed and is expressly 
agreed between the parties hereto, and it is hereby declared to be 
one of the trusts and conditions of this consolidation that as soon 
as the said consolidated corporation comes into existence it will 
forthwith execute and deliver to the said John C. New a proper deed 
of further assurance to carry into effect the true intent of this article 
and vest in said trustee a first hen upon the legal title of the entire 
line of said railroad as aforesaid : 


Now, therefore, in consideration of the sum of one dollar to it 
in hand paid by the party of the second part, the receipt 

16376 whereof is hereby acknowledged, and to fully effectuate and 
carry out the trust of said consolidation a above recited ; 

and, by way of further proper deed of assurance in effectuation of 
the trust of the original mortgage of November Ist, 1881, the Chi- 
cago and Great Southern Railway Company, as a party of the first 
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part, being a corporation created in and by the said articles of con- 
solidation, do hereby bargain, sell, grant, convey, and confirm unto 
the said John C. New, and to his successor or successors in trust, 
and for the uses and trusts expressly designated and recited in said 
original indenture of November Ist, 1881, the following-described 
railroad property, appurtenances, income, and franchises, namely: 
All and singular the northern division of railway of the said party 
of the first part, as the same now is or may hereafter be constructed 
between Brazil, Clay county, Indiana, extending thence north- 
1637¢ wardly through the counties of Clay, Parke, Fountain, War- 
ren, Newton, Benton, and Jasper toa junction with the Louis- 
ville, New Albany and Chicago railway at or northwest from Rens- 
selaer, Indiana, being one hundred and twenty (120) miles in length, 
together with all and singular the rights of way, road-bed made and 
to be made, its track laid and to be laid, between the terminal points 
aforesaid, together with all the stations, depot grounds, rails, 
fences, sidings, engine-houses, turn-tables, buildings, erections, coal 
lands, and contract rights in any way now or hereafter appertaining 
unto said-described division of railroad, together with all the en- 
gines, cars, machinery, supplies, tools, and fixtures now or at any 
time hereafter held, owned, and acquired by said party of the first 
part, for use in connection with its division aforesaid and with all 
depot grounds, yards, sidings, turn-outs, sheds, machine shops, lease- 
hold rights, and other terminal facilities now or hereafter 
1637d owned or leased and enjoyed by the said party of the first part 
pertaining to said division, together with all and singular the 
powers and franchises thereto belonging, and the tolls, income, and 
revenue to be levied and derived therefrom : 

To have and to hold the said granted premises, appurtenances, 
and franchises unto the said party of the second part, and his suc- 
cessor or successors, forever, in trust for the uses and purposes ex- 
pressed and recited in the said original indenture of November Ist, 
1881, executed as aforesaid, both to the said party of the second part, 
with all rights, powers, and duties expressed in said original in- 
denture, to be and remain in every respect unimpaired at the begin- 
ning, it being the true intent and meaning of this indenture to fully 
cowply with the trusts of said consolidation agreement and by 
proper deed of assurance to vest in the said party of the second part 
as trustee under the original trust deed —and all title claimed and 

equity which the party of the first part acquired to the said 
1637e line of railway and property formerly belonging to the Chi- 

cago and Block Coal iailway Company. so as to constitute 
the said original trust deed or conveyance of November 1, 1881, a 
valid first and permanent lien upon the entire line built or to be 
built from Brazil, Indiana, to the northern terminus of said division 
at the junction of the Louisville, New Albany and Chicago Railway, 
and all the appurtenances, equipment, and franchises and income 
thereto pertaining. 

In witness whereof the Chicago and Great Southern Railwav 
Company has hereto affixed its corporate seal, duly attested by the 
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secretary, and caused the signature of the president to be hereto 
attached. | 
CHICAGO AND GREAT SOUTHERN 
RAILWAY COMPANY, 
By WM. A. STARIN, President. 


Attest: H. CRAWFORD, Jr., Secretary. 


STaTE OF ILLINOIS, | 
Cook County, jf 


Before me, the undersigned, a notary public in and for said 
1037f State and county, personally came this day Williain A. 

Starin, president of the Chicago and Great Southern Railway 
Company, and personajly known to be the president of said railway 
company, and whose name is subscribed to the foregoing instru- 
ment, and acknowledged that he in behalf of said railway company 
had signed and delivered the said instrument as the free and vol- 
untary act of said railway company and himself, and for the uses 
and purposes therein set forth. 

Also came Henry Crawford, Jr., secretary of the said railway com- 
pany, and whose name is subscribed to the foregoing instrument, 
and acknowledgement that he, in behalf of said railway company, 
signed and affixed to said instrument the official seal of said rail- 
way company as the free and voluntary act of the said Chicago and 
Great Southern Railway Company, for the uses and purposes therein 
set forth. 

Witness my hand and official seal, at Chicago, Illinois, this 18th 


day of April, i883. 
7 HENRY MERSALBER, 
: Notary Public. 


1637g State oF INDIANA, |... 
County of Clay, jf 


The foregoing deed was filed for record in the recorder’s office of 
Clay county on the 8th day of May, A. D. 1883, at § o'clock a. m., 
and duly recorded in book S of mortgages, on pages 121 to 130, in- 
clusive. 

Witness my hand and seal this 22d day of July, A. D. 1885. 

[SEAL.] OWEN T. STARK, 
Recorder of Clay County. 
STATE OF INDIANA, | 
County of Parke, | 
The foregoing deed was filed for record in the recorder’s office of 


Parke county on the 28 day of —_ A. D. 1883, at 9 o'clock a. m., 
and duly recorded in book 11 of mortgages, on pages 337 to 342, 


inclusive. : 
Witness my hand and seal this 11th day of June, A. D. 1885. 
[seaL.] HENRY B. CORD, 


- Recorder of Parke County. 
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1637h StaTE OF INDIANA, t ae 
County of Fountain, { ~ * — 


The foregoing deed was filed for record in the recorder’s office of 
Fountain county on the 25th day of April, A. D. 1883, at 5 o’clock 
p. m., and duly recorded in book 12 of mortgages, on pages 374 to 
378, inclusive. | 

Witness my hand and seal this 8 day of June, 1885. 

ey MURPHY LEWIS, 
Recorder of Fountain County. 


STATE OF INDIANA, 
County of Warren, 


The foregoing deed was filed for record in the recorder’s office of 
Warren county on the — day of , A. D., 1885, at — o’clock — m., 
and duly recorded in book — of mortgages, in pages —. 

Witness my hand and seal this — day of May, A. D., 1885. 


Recorder of Warren ‘County. 


STATE OF INDIANA, 
County of Benton, 


The foregoing deed was filed for record in the recorder’s office of 
Benton county on the — day of , A. D. 1883, at — o'clock — m., 
and duly recorded in book — of mortgages, on pages —. 

Witness my hand and seal this — day of May, A. D. 1885. 


Recorder of Benton County. 


16377 STATE OF INDIANA, he. 
County of Newton, j ~’ 


The foregoing deed was filed for record in the recorder’s office of 
Newton county on the — day of , A. D. 1885, and duly recorded 
in book — of mortgages, on pages —. 

Witness ny hand and seal this — day of May, A. D 1885. 


Recorder of Newton County. 


1637) STATE oF INDIANA, 
County of Jasper, 


The foregoing deed was filed for record in the recorder’s office of 
Jasper county on the — day of , A. D. 1883, at — o'clock — m., 
and duly recorded in book — of mortgages, on pages —. 

Witness my hand and seal this — day of May, A. D. 1885. 


Recorder of Jasper County. 
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1638 Intervening Petition of the Pittsburgh Bessemer Steel Co., Limited, 
: Pittsburgh, Pa. 


Before W. P. Fishback, master in chancery. 


Jan. 8, 1886—2.60 o'clock p. m. 
For petitioner, Edward Daniels, Esqr.; for respondent, R. B. F. 
Peirce, Esqr. 2 


Horace B. Situ, being first duly sworn to testify the truth, the 
whole truth, and nothing but the truth relating to the matters at 
issue in the said cause, testifies as follows: 


Direct examination : 
Questions by Mr. DanIELs: 


1 Q. Please state your name and residence. 

A. Horace B. Smith; residence, Pittsburgh, Pa. 

2 Q. What, if any, relation do you sustain to the intervenor, The 
Pittsburgh Bessemer Steel Co., Limited ? 

A. I am now their secretary and treasurer. 

3 Q. Please state how long you have been connected with the 
Steel Co. <i 

A. Since 1880—since its formation. 

4Q. What was your position in Sept., 1881, and how long did you 
continue to occupy such position ? 

A. I was business manager, and I occupied that position until the 

autum- of 1884. 
1639 5 Q. If you have any knowledge of a contract made with 
the Chicago & Great ‘Southern Railway Co. relative to the 
purchasing of steel rails by that company in Sept., 1881, you may 
so state. ® , 

A. In July or August we received a letter from a firm of brokers 
in Chicago, inquiring our price of 2,000 tons of rails. I do not think 
they mentioned the neme of the purchaser at the inquiry, but later 
on it transpired that it was the Chicago & Great Southern Railrdad 
Co. Some correspondence was had back and forth as to the price, 
and also about the freight. ending in their accepting the price we 
had named, which, I think, was $59.60, or the price that is stated in 
the contract, for 2,000 tons deliverable in Navember and December. 


The intervenor offers in evidence the contract dated Chicago, 
Sep. 30, addressed to the Chicago and Great Southern Railway Co., 
signed by Shrader & Ellery, and confirmed by the Chicago and 
Great Southern Railway Co. It is marked Exhibit Smith namber 
one, & is attached hereto. 

The intervenor also offers in evidence the form of contract dated 
Chicago, Sep. 30, 1881, addressed to the Pittsburgh Bessemer Steel 

Co., Limited, Pittsburgh, signed Shrader & Ellery, and con- 
1640 firmed by the Pittsburgh Bessemer Steel Co., Pittsburgh. It 
is marked Exhibit Smith number two, and is attached 


hereto. 
96— 1280 
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6 Q. If, under that contract, the Pittsburgh Bessemer Steel Co. 


_—_— 


sent forward any rails, you may so state. 

A. We shipped about 350 tons—I think a little over 350 tons— 
under the contract. | 

7 Q. In making the shipment, what was done about securing the 
payments ? 

A. We sent forward a draft through our bank, accompanied by 
the invoice of the rails and the inspector’s certificate and other 
papers such as are described in the contract itself. 

8 Q. That was upon the Chicago and Great Southern Railway Co. 
at Chicago ? 

A. Yes, sir. 

9Q. And what became of that draft ? 

A. That draft was returned protested. 

10 Q. After the return of the draft to your company what, if any- 
thing, was done by your company with respect to the rails sent for- 
ward ? 

A. They were believed by us to be on the way to their destination, 
and we instructed the railroad Co. in whose hands we placed them— 
[ think notified them in writing—not to deliver the rails. 

11 Q. If after that time you met any of the officers of that com- 

pany in conference about the rails, you may so state, with the 
1641 result of the conference. 

A. I went to Chicago after the draft was returned, and en- 
deavored to see the officers of the company. The only one I saw 
was Mr. H. Crawford, Junior, who, I think, signed the contract. 
He said they had no means to pay for the rails, and could not tell 
when they would have. We were undecided as to what disposition 
to make of the rails. The railroad company claimed a large charge 
for the use of the cars while they were lying at the point of destina- 
tion, as they had been instructed by us not to deliverthem. I asked 
to have the freight charges, together with the freight bills, sent back 
to the Pittsburgh office of the Pennsylvania company. They did 
so, and after [ returned home we paid the freight at Pittsburgh. 
Wahile I was in Chicago I arranged with Mr. Conklin to unload the 
rails and take charge of them until such time as Mr. Crawford or 
the Chicago and Great Southern Railroad Co. should be able to pay 
for them. Mr. Conklin unloaded them, and sent me a receipt in the 
form of a storeage receipt. This 1s the original receipt which I hold 
in my hand which Mr. D. H. Conklin signed and sent me. This 
was after the rails had been unloaded and he had’ taken possession 

of them. 
1642 The intervenor offers in evidence the paper just referred 
to by the witness, and it is marked Exhibit Smith num- 
ber 3. 

Witness continues: [ will say that I understood from him that 
he could find a place to store the rails until Mr. Crawford would 
probably want to use them, and without charge—that is, he had 
found a place to pile them where they would be under his charge 
and supervision until such time as they were paid for. 


BBS See A iin TRIO ete 


THE YPITTSBURGH BESSEMER STEEL CO., LIMITED, ET AL. 


12 Q. Who was Mr. D. H. Conklin? 

A. He was introduced to me in Chicago and I cannot now recall 
by whom. I had one or two conversations with him about taking 
charge of the rails, and he agreed to do it. 

13 Q. At the foot of the receipt of Mr. Conklin there is a pencil 
memorandum signed by.H. B.Smith. You may state whether that 
was written by yourself. 

A. Yes, sir: that is my handwriting. 

14 Q. You may state when that was written. 

A. The body of the receipt is also in my handwriting and it was 
written at the same time and by me forwarded to Mr. Conklin, 
signed by him and sent back to me. He gave me his address w hile 
in Chicago 

15 Q. Did you understand then that Mr. Conklin was in some way 

connected with the Chicago and Great Southern Railway Co. ? 
1643 A. No, sir; I did not understand that he had any connece- 
tion with it whatever. 

16 Q. What is the meaning of the language that he would “sign 
individually, and not as an agent of superintendent,” in vour mem- 
orandum ? 

A. I do not recall now why I wrote that, except, possibly, I un- 
derstood—and I think I did ‘understand—that he was a contractor 
or was the agent of the contractor, and that I wished the signature 
individually and not as agent of anybody. 

17 Q. In the conversation had with him about his taking charge 
of the rails, you may state whether it was vour understanding that 
he was toso take charge individually and not as an officer of the 
company or contractor. 

A. Oh, yes; it was as an individual. That was distinctly under- 
stood ; and while no sum was named as a compensation, I told him 
that when the matter was finally disposed of we should be very 
glad to pay any reasonable charge that he should see fit to make. 
I think he said that he would not charge much, or something like 
that. There was no sum fixed upon. 

18 Q. How long did the rails remain in store in charge of Mr. 
Conklin? 

A. I cannot tell you that. 

19 Q. Were they in store on the 11th day of August, 1885, in 
1644 charge of Mr. Conklin? That is the date of the filing of 
this petition. 

A. No, sir; not to my belief. 

20 Q. You may state what became of those rails after they had so 
been placed in store and receipted forby Mr. Conklin without spect: 
fying the date? 

A. Mr. Conklin’s son, on the occasion of one of my visits to Chi- 
cago, told me that they had been taken aw ay from the track. 

21 Q. Can you approximately state the date of that conversation ° 

A. I could not fix the date very clearly. It was some time in the 
suminer or autumn of 1883. 
22 Q. Was it 1882 or 1883 ” 


164 HENRY H. PORTER VS. 


A. Yes, it wasin 1882. It was the same year in which the delivery 
= made. It was in Jan., 1882. 

3 Q. If, after the rails had been so placed in the charge of Mr. 
Conklin, you had any conversation with Mr. Henry Crawford, 
the father of Mr. Henry Crawford, junior, about those rails, you may 
so state. 

A. I saw Mr. Crawford several times in New York, twice I think, 
in St. James Hotel, and once at another, and probably more times 
than that. I made several trips to see him. 

24 Q. I hand you a letter dated New York, March 30, 1882, and 

addressed to H. B. Smith, Esq’r, and signed by Henry Craw- 
1645 ford. You may state w hether you received that letter dated 
New York, St. James Hotel ? 

A. This letter was received a day or two after an interview I had 
with Mr. Crawford at this hotel, in which I urged him to pay for 
the rails which were stored. 


The intervener offers in evidence the letter before reterred to by 
the witness, and itis marked Exhibit Smith number 4, and Is at- 
tached hereto. 


Objected to. 


25 Q. In the contract of the Chicago & Great Southern Railroad 
Co., Exhibit number one, it is provided that the time of shipment 
shall be during Nov., 1881, 1,000 tons, and during Dec., 1881, 1,000 
tons. If the rails were not shipped during the months of November 
and December, 1881, you may so state, giving the reason for such 
fact, if it is a fact. 

A. Early in November, or possibly in October, we were notified 
that they were not ready to receive them or pay for them either. 
They said they would be ready in January. 

26 Q. And were the 350 tons of rails that you have spoken of as 
having been sent forward to Goodland sent in January, 1882? 

A. They were shipped in January, about the 10th day, to Good- 


land. 
1646 27 Q. And were they there when you made this arrange- 
ment with Mr. Conklin about taking them in Page 
A. Yes, sir. The goods were shipped by the P. C. & St. L. to 


Goodland. They were shipped according to the terms of the con- 
tract. He had made arrangements for the rate of freight to Good- 
land. The contract provided for the manner of shipping them and, 
they were shipped to Goodland. We should have shipped the whole 
thousand tons except that the railroad Co. notified us that the cars 
were there and were not being unloaded. 

28 Q. Now, if at any time Mr. Henry Crawford, Jr., admitted to 
vou that the rails which were placed in charge of Mr. Conklin had 
een taken out of store and placed in the railroad track you may 
State. 

A. In New York he admitted that they had been taken 


The respondent objects to the preceeding question and answer. 
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9g Wirness: This conversation was probably later than March, 
1882. 


29 Q. If at any time you ordered Mr. Conklin to deliver the rails 
in his charge to the Chicago & Great Southern Railroad Co. you 
may so state. 

A. No, sir; never. I supposed them to be in his charge at Goed- 
: land until we learned the contrary. 

1647 30 Q. Were you the only officer of the steel Co. by whom 
such an order could have been given ? 

A. Yes. I was in sole charge of the business department of the 
company. 

31 Q. State the amount that was due the steel Co. March 2, 1885. 

A. This is a statement prepared in the handwriting of my book- 
keeper, and also myself in connection with him, going through our 
books and collecting these various charges for freight, loading, un- 
loading, protest fees, interest, etc., showing ua debit of $16,291.65. 


Intervenor offers said statement in evidence and it is marked Ex- 
hibit Smith No. 5, and is attached hereto. 


32 Q. You may give the date of the first item of credit stated in 
that account. 

A. May 10, 1885. 2% 

33 Q. You may state whether the money shown by that credit 
was received after you had been advised that the rails had been 
placed in the railroad track. _ 

A. Yes; it was after we had been advised that they had been used. 
The amount of the credit is $58,000. 

34 Q. What is the next item of credit’? 

A. Sept. 8, 1883, $2,000. 


By Mr. Pierce: 


30 Q. Are those all the payments that have been made ? 
A. Yes, sir. : 
1648 36 Q. Does that include all the payments ? 
A. Yes, sir; with the interest on both sides, both debit and 
credit. 


By Mr. DaniE-s : 


37 Q. If, in any conversation with Mr. Henry Crawford, Sr., had 
after the rails had been put in charge of Mr. Conklin, Mr. Crawford 
admitted to you that he was cognizant of such fact and acquiesced 
init, vou may so state, giving, as near as may be, the date of such con- 
versation and the place. 


Objected to by respondent. 


A. I advised him when I saw him in New Yorx, the first time I 
saw him after the rails were put in Mr. Conklin’s charge, that we 
had done so, which he said was perfectly satisfactory. 

38 Q. And that conversation was before the date of that letter— 
that is, before March 30, was it? 
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A. It was after the rails were unloaded, about the middle of Jan- 
uary, about a week after they had arrived at Goodland, and I think 
I went directly, or almost directly, to New York and told Mr. Craw- 
ford what had been done, and asked him if it was satisfactory, and 
he said perfectly so, and that they could remain there until they 
were paid for. 
39 Q. Were those rails sent forward to Goodland at the time of 
their being placed in the charge of Mr. Conklin reasonably worth 
$59.60 per ton? 

1649 A. They were; yes, sir. 
Cross-exam ination : 
Questions by Mr. PIERCE: 

40 Q. That was the marked price of steel rails at that time? 

A. Yes, sir. 

41 Q. That was the current price in the trade ? 

A. Yes, sir. Possibly the price had declined a little at the time 
of delivery. 

42 Q. But at the time the contract was made was that the price ? 

A. Oh, yes; it was a low price. Asa matter of fact, it was the 
lowest bid these gentlemen had. They asked four or five steel mills 
for their prices, and the broker afterward told me it was the lowest 
price they had obtained. 

43 Q. You never had any conversation with Mr. Crawford, or 
any of the officers of the railroad Cvo., about this contract until 
after it was made? 

A. No, sir. 

44 Q. It was made wholly through these brokers ? 

A. Wholly. 

45 Q. Is the name of the firm Shrader & Ellery ? 

A. Yes, sir. 

46 Q. Do you know which one of these men did the business ? 

A. No, I could not identify the §handwriting ; I met both of them 

when I was there. 
1650 47 Q. Did you have anybody else in business with them ? 
A. | think not. 

48 Q. It was one or the other of those gentlemen, or both of them, 
that you dealt with? 

A. Yes, sir. 

49 Q. This contract provides that one thousand tons shall be de- 
livered during November and one thousand tons during December, 
1881. Did you have the steel made at that time ready for de- 
livery ? ; 

A. Yes, sir. 

50 Q. You could have delivered the steel according to the terms 
of this contract? 

A. We made somewhere from 1,300 to 1,500 tons readv in Novem- 
ber, and we were prepared to ship at any time after that. 

51 Q. What is the reason you say vou did not ship during Novem- 


ber and December ? 
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A. We received a request from these brokers to defer delivery 
during January. 

52 Q. So, in accordance with that notice which you received 
from the brokers, you deferred delivering the rails until what time? 

A. I think the first shipment was made the first week in Janu- 
ary—along about the 6th or 8th—somewhere from the 6th to the 

12th. 

53 Q. This bill would show, would it not? Jan. 10th is the first 
item there. 

A. Yes, sir; that is correct. 
1651 54 Q. How did you say the bills were to be collected? You 
said you sent a draft along with the bills. 

A. The contract provides that the rails were to be paid for by 
sight draft with exchange on New York, accompanied with the bill 
of lading and inspector's certificate. 

55 Q. It seems there were two shipments, one on the 10th and 
one on the 12th, making altogether 356 tons. At what time did that 
steel reach Goodland—have you any idea? 

A. I do not know that I can say possitively; I think within three 
or four davs—along there. | . 

55 Q. And it was probably the middle or the latter part of Janu- 
ary, 1882, when these rails were delivered at Goodland, or ready for 
delivery ? 

A. I think it was sooner than that, from this fact: before we re- 
ceived word that the draft was protested the railroad Co. had noti- 

-fied us that a number of car-loads had reached Goodland and had 
not been unloaded or the freight paid on them. 

56 Q. You would not make the draft until the shipments were 
made, would you? You probably made the draft at the samre time 
you made the shipment? 

A. As soon as the bill of lading was made. 

57 Q. And you would make the charge or entry on the books at 
the date of the shipment? 

A. Yes; on the date of the last shipment. 
1652 58 Q. The first shipment was Jan. 10th, the other Jan. 
12th—they were two days apart? 

A. Yes, sir; we got notice from our works, which are ten miles 
up the river, of each day’s shipments, consisting of three or four or 
tive cars, us the case may be. The railroad Co. prefer to make out 
their formal bills of lading in large lots, and for their convenience 
we fill out bills of lading with the shipments of several davs added 
together. We get a temporary bill of lading, as we call it, from the 
agent of our works. We get this temporary bill of lading, or three 
or four of them, for a few days and present them to the railroad 
agent in the city of Pittsburgh, and he gives us a bill of lading for 
from three to five hundred or such quantity as we can conveniently 
aggregate at one time. For instance, in this case the cars which we 
shipped over the Panhandle road were not furnished promptly. We 
expected to load 500 tons and invoiced 500 tons and made a draft 
for that quantity, as the contract provides. But the railroad com- 
pany not furnishing us cars enough we were unable to do that, so 
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A. It was after the rails were unloaded, about the middle of Jan- 
uary, about a week after they had arrived at Goodland, and I think 
I went directly, or almost directly, to New York and told Mr. Craw- 
ford what had been done, and asked him if it was satisfactory, and 
he said perfectly so, and that they could remain there until they 
were paid for. 7 

39 Q. Were those rails sent forward to Goodland at the time of 
their being placed in the charge of Mr. Conklin reasonably worth 

$59.60 per ton? 
1649 A. They were; yes, sir. 


Cross-exam ination : 
Questions by Mr. PIERCE: 

40 Q. That was the marked price of steel rails at that time? 

A. Yes, sir. 

41 Q. That was the current price in the trade ? 

A. Yes, sir. Possibly the price had declined a little at the time 
of delivery. 

42 Q. But at the time the contract was made was that the price ? 

A. Oh, yes; it was a low price. Asa matter of fact, it was the 
lowest bid these gentlemen had. They asked four or five steel mills 
for their prices, and the broker afterward told me it was the lowest 
price they had obtained. 

43 Q. You never had any conversation with Mr. Crawford, or 
any of the officers of the railroad Co., about this contract until 
after it was made? 

A. No, sir. 

44 Q. It was made wholly through these brokers? 

A. Wholly. 3 

45 Q. Is the name of the firm Shrader & Ellery ? 

A. Yes, sir. 

46 Q. Do you know which one of these men did the business ? 

A. No, I could not identify the Shandwriting ; I met both of them 

when I was there. 
1650 47 Q. Did you have anybody else in business with them ? 
A. I think not. 

48 Q. It was one or the other of those gentlemen, or both of them, 
that you dealt with? 

A. Yes, sir. 

49 Q. This contract provides that one thousand tons shall be de- 
livered during November and one thousand tons during December, 
1881. Did you have the steel made at that time ready for de- 
livery ? : 

A. Yes, Sir. 

50 Q. You could have delivered the steel according to the terms 
of this contract? 

A. We made somewhere from 1,300 to 1,500 tons ready in Novem- 
ber, and we were prepared to ship at any time after that. 

51 Q. What is the reason you say you did not ship during Novem- 
ber and December ? | 


ee Ae cae bine ni tetera Ntc 


"  amagann mnie Pa 1A NARI MF IES FP Nn RY tee Wen 


Pr 5 . Lap, MOR eet PRO eee ee a es eee i 
. " no : Di id en eT ee ee : a ; 
, in: ete 4 Site Re ee Se ee .: Ci pele tad 5 ae 
POR TT es z : . eh Bie Ee es ope Sd Sa nets a a, i en ae ar ‘4 
tia. oe aa tel a“ DIF TEM LOM or ee es ee eX a os wie Bn Dib eee e ts pee: . Ra ‘ : 
4 hie! jek IE cee’ Peabo 2 EM NTT oS ESE hae SSE ee OO A IE TL OE ie MME ED ee ‘ee ; 
Pes eee Bee oO gs eee se ; : 


THE PITTSBURGH BESSEMER STEEL CO., LIMITED, ET AL. 767 


A. We received a request from these brokers to defer delivery 
during January. 

’ 52 Q. So, in accordance with that notice which you received 
from the brokers, you deferred delivering the rails until what time? 

A. I think the first shipment was made the first week in Janu- 
—_— about the 6th or 8th—somewhere from the 6th to the 
12th. | 

53 Q. This bill would show, would it not? Jan. 10th is the first 
item there. 

A. Yes, sir; that 1s correct. 
1651 54 Q. How did you say the bills were to be collected? You 
said you sent a draft along with the bills. 

A. The contract provides that the rails were to be paid for by 
sight draft with exchange on New York, accompanied with the bill 
of lading and inspector's certificate. 

55 Q. It seems there were two shipments, one on the 10th and 
one on the 12th, making altogether 356 tons. At what time did that 
steel reach Goodland—have you any idea? 

A. I do not know that I can say possitively; I think within three 
or four davys—along there. ; 

55 Q. And it was probably the middle or the latter part of Janu- 
ary, 1882, when these rails were delivered at Goodland, or ready for 
delivery ? 

A. I think it was sooner than that, from this fact: before we re- 
ceived word that the draft was protested the railroad Co. had noti- 


. fied us that a number of car-loads had reached Goodland and had 


not been unloaded or the freight paid on them. 

56 Q. You would not make the draft until the shipments were 
made, would you? You probably made the draft at the samre time 
you made the shipment? 

A. As soon as the bill of lading was made. 

57 Q. And you would make the charge or entry on the books at 
the date of the shipment? 

A. Yes; on the date of the last shipment. 
1652 58 Q. The first shipment was Jan. 10th, the other Jan. 
12th—they were two days apart? 

A. Yes, sir; we got notice from our works, which are ten miles 
up the river, of each day's shipments, consisting of three or four or 
five cars, as the case may be. The railroad Co. prefer to make out 
their formal bills of lading in large lots, and for their convenience 
we fill out bills of lading with the shipments of several davs added 
together. We get a temporary bill of lading, as we call it, from the 
agent of our works. We get this temporary bill of lading, or three 
or four of them, for a few days and present them to the railroad 
agent in the city of Pittsburgh, and he ‘gives us a bill of lading for 
from three to five hundred or such quantity as we can conveniently 
aggregate at one time. For instance, in this case the cars which we 
shipped over the Panhandle road were not furnished promptly. We 
expected to load 500 tons and invoiced 500 tons and made a draft 
for that quantity, as the contract provides. But the railroad com- 
pany not furnishing us cars enough we were unable to do that, so 
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that, after he had shipped a certain number of cars and receiving 

no more on which to load these rails, we decided not to wait longer, 

but to invoice those and send forward the invoice and bill of lading 
and inspector’s certificate, together with the draft, which we 

1653 did; and that was why we accounted for those shipments of 
356 tons instead of 500. % é 

59 Q. When you did that what was the date of the shipments? 

A. I am confident our books would show that the shipments com- 
menced three or four days previous to the 10th of January. 

60 Q. It would take four or five or six days to get the iron down 
there; so it was about the middle of January probably before it 
reached Goodland, was it? 

A. I hardly think it would be so long as that. 

61 Q. Who was the iron consigned to? Was it consigned to the 
Chicago and Great Southern Railway Co.? 

A. No, sir; I think it was consigned to ourselves. 

62 Q. Consigned to yourselves at Goodland ? 

A. Yes, sir; to ourselves. 

63 Q. And vour draft came back protested and then you went at 
once to Chicago to see about it? 

A. Yes, sir. 

64 Q. And do you remember what the date of your trip to Chi- 
cago was”? : 

A. I could not fix the time; no. sir. It was within a very few 
days I know. It was at the time the rails were unloaded. 


65 Q. When did you pay the freight; before you went back home - 


or afterwards ? 

A. Afterward. I made arrangements while I was in Chi- 
1654 cago and sent it back to Pittsburgh. 

66 Q. It seems from this statement the freight was paid on 
the first of February; that is probably correct, is it? 

A. Yes, sir. 

67 Q. Then, when you found this draft came back protested, you 
had not delivered the rails; they were then probably lying there 
at Goodland subject to your order? ? 

A. Yes, sir; the bill of lading was indorsed and we shipped the 
rails to ourselves, and we indorsed it over to the Chicago and Great 
Southern Railway Co. and attached it to the draft, and that was the 
usual way in which it wasdone; we placed the bill of lading proba- 
bly in the hands of the conductor. : 

68 Q. When you got to Chicago vou went to the railroad office to 
see about it and found nobody there but the secretary of the com- 
pany, Crawford, Junior? 

A. That is what he said he was. 

69 Q. Did you talk with other officers of the company ? 

A. There were two or three gentlemen there who seemed to be 
familiar with the affairs of the company. 

70 Q. Did vou meet Mr. Stearns? 

A. Not to know him. 

71 Q. The president of the company—the president afterwards— 
not at that time? 
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A. No, sir; not to know him. 
1655 72 Q. Mr. Crawford told you that they had not the money 
to pay for the rails, and he did not know how soon they 
would have? 

A. He told me that. 

73 Q. You do not know who introduced vou to Mr. Conklin? 

A. No, sir; I could not reca!l who it was; my recollection is it 
was one of these brokers, but I cannot recollect who it was. 

74 Q. Did you consult Mr. Jewett at that time, vour attorney 

A. No, sir; I did not. 

7d Q. It i is your impression it was one of those brokers who intro- 
duced you to Mr. Conklin ? 

A. Yes; but I could not be positive. 

76 Q. Mr. Conklin was there in Chicago ? 

A. Yes, sir. 

77 Q. You did not have to send for him, but he was there in the 
city ? 

A. Yes, sir; he was there in the city, and, I think, he came to the 
hotel to see me; he had spoken to some of ‘those gentlemen about 
it; I do not know which one. 

78 Q. He told you he thought there was a goud place there at 
Goodland where ie could store this irof ? 

A. He said he could store it there, he thought, without any ex- 
pense to us. 

79 Q. You employed him to take charge of this iron to see that 

it was unloaded, stored, and properly cared for, promising 
1656 to pay him whatever would be right for it ? 
A. Yes, sir. 

80 Q. When did you write this receipt—while you were there or 
after you went home ? 

A. After I went home. 

81 Q. And you sent it out to Mr. Conklin to sign ? 

A. Yes, sir. 

82 Q. And at the same time you drew this receipt and sent it to 
him for his signature you put this pencil erent wie down below 
for Mr. Conklin to sign individually and not as agent or superin- 
tendent? 

A. Yes, sit. 

83 Q. When you sent that receipt you did not want him to sign 
it as superintendent of the silineel-aaue many, but you wanted him 
to sign it individually, so that he should be your man there and 
not the railroad company’s” 

A. Yes, sir; that is it; I did not understand he was in the em- 
ploy of any railroad. My recollection is he was introduced to me 
or recommended to me as a contractor or builder of railroads, or 
something of that kind. 

84 @ And you wanted him to sign this receipt as your man—a« 
your agent—and not the agent of any railroad or any vbody else’ 

A. Yes, sir. 
1657 85 Q. And so you put this iron in his charge to take care 
of it for you as your agent? 
V7—1280 
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A. Yes, sir. 

86 Q. When did you first get notice that the iron had gone into 
the track ? 

A. 1 could not fix the date very clearly. 

87 Q. There is no means of refreshing your memory about that? 

A. I looked for any memorandum that would do that, but I could 
not find any. I could only say it was some time in the summer 
or fall of 1882. | 

88 Q. You saw Mr. Crawford there two or three times in New 
York ? 

A. Several times; it might have been half a dozen or more prob- 
ably. 

S9 Q. Did you go to him as an officer of the company or as a 
contractor building roads ? 

A. As an officer of the company. I did not know that he was a 
contractor at all until to-day. 

90 Q. He did not sign this New York letter as an officer of the 
company ? 

A. No, sir; he never told me he was building a road. 

92 Q. What you went to see him about was what arrangements 
could be made about getting the money on this contract, and after 
two or three conversations with him he finally wrote you this letter, 
did he? 


A. Yes, sir. 
1658 93 Q. And you then rested content to have the iron stored 
in charge of Mr. Conklin? 
A. Yes, sir. 


94Q. This letter contained an agreement that he would reim- 
burse the stee] Co. for any outlay or the cost of carrying the iron. 

A. He promised verbally to do what he promises there in writing, 
and of course I wanted something more tangible. 

J5 Q. That took place on the 30th of March, 1882, in New York, at 
the time this letter was written ? 

A. No, sir; it was before that. | 

96 Q. Was this directed to you at Pittsburgh or New York ? 

A. At Pittsburgh. The conversation in which he promised to 
send me such a letter was a week or ten days previously, in New 
York city. 

97 Q. Afler you got this letter you rested comparatively easy, did 
you, or did you still stir the company up? 

A. We still kept writing them to pay for the rails—writing the 
railroad company and writing to their brokers also, asking when 
they would be able to pay for them. We claimed that as we had 
rolled the rails and stored them, they should pay for them whether 
they took them or not. 

98 Q. Whatis yvourrecollection about when you first got notice that 
these rails had gone into the track? About what time in the sum- 

mer of 1882? 
1659 A. IT could not fix the date possibly. 

v9 Q. Do you know from whom you first got that word ? 
A. I do not know that I could tell you that. 
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100 Q. How was this first payment of $8,000 made? 

A. Through our attorneys, Jewett’s firm, in Chicago. 

101 Q. Was the $2,000 paid in the same way ? 

A. In the same way. As soon as we learned the rails had been 
taken or stolen we put it in the hands of Jewett, and all the pay- 
ments were made to him. : } 

102 Q. These payments were both made after you had learned in 
fact that the rails had gone into the tracks? 

A. Yes, sir. 

103 Q. These two payments are all vou have got” 

A. Yes, sir. 

104 Q. $2,000 and $8,000—you received $10,000 did you not? 

A. Yes, sir. . 

105 Q. Did Mr. Conklin say anything to you about the rails going 
into the tracks? 

A. I never saw Mr. Conklin since; I wrote to him several times, 
but never got any reply. 

106 Q. You never went down to Goodland yourself? 

A. No, sir. 


Re-direct examination by Mr. Daniets: 


107 Q. State if at any time you ordered Mr. Conklin to de- 
1660 liver the rails to the railroad company, or if at any time you 
consented to the delivery of the rails or the removal of the 

rails from storage at Goodland. 

A. No, sir, I never did; if we had had the slightest idea that 
thev were not there subject to our order we should have taken them 
away. 

The intervenor offers in evidence a carbon copy of the letter, dated 
, addressed to , the original of which the witness 
states was signed by John M. Jewett, and was served by him on IT. 
B. Porter on or about the day of the date of that letter. It is marked 
Ex. Smith No. 6. 


Contract. 
Shrader & Ellery, Chicago. 
CHicaco, 30 Sept., 1881. 


Chicago & G't Southern R. R. Co,, 125 Dearborn St., Chicago. 
Deak Sirs: We have to-day bought for your account from Pitts- 
burgh Bessemer Steel Co., Limited, a lot of steel rails on the follow- 
ing conditions, viz: 
Quantity.—Two thousand tons. 
Brand or make.—Pittaburgh Bessemer Steel Co. make. 
Quality.—Best. 
Price. —$59.60—fifty-nine dollars sixty cents per ton, 2,240 Ibs, 
f. o. b. works. 
1661 Terms of payment —Cash on delivery of bills lading ; in- 
spector’s certif. for each 500 tons as fast as shipped, by sight 
draft, with exchange on New York, with B. L. & ins. cer. 
Place of delivery. —F. o. b. works, at Pittsburgh. 


pe 


772 Ws HENRY H. PORTER VS. 


Time of shipment.—One thousand tons during November, one 
thousand tons during December, 1881. | 

Shipping directions.—Rails to be shipped per Pennsyl. Company 
to Goodland, Indiana. 

Note.—Rails to be 52 lbs. per yard weight; 90% to be of 30 feet 
length, with not over 10% of shorter lenth, and to diminish by 1 ft. 
differences; second quality rails, not exceeding 5%, to be taken at 
10% reduction ; inspector at the mill at the expense of the purchaser. 


Yours truly, SHRADER & ELLERY. 


We confirm your action on our behalf, as expressed in the above 
contract, and accept the same as binding on us in every respect set 
forth. 

Oct. 3, 1881. 

CHICAGO & G’T SOUTHERN R’Y. 
By H. CRAWFORD, Jr., Sec. 
Correct since interlineation. H. CRAWFORD. 
Exhibit Smith No. 1. 
Contract. 
Shrader & Ellery, Chicago. 
Cuicaco, 30 Sept., 1881. 
Messrs. Pittsburgh Bessemer Steel Co., Limited, Pittsburgh, Pa. 
1662 Dear Sirs: We have to-day sold for your account to the 
Chicago & Great Southern R’y Co. a lot of steel rails on the 
following condition, viz: 

Quantity.— Two thousand tons. 

grand on make.—Pittsburgh Bessemer Steel Co. make. 

Price.—$59.60 (fifty-nine dollars sixty cents) per ton, 2,240 Ibs., 
f. o. b. works. 

Terms of payment.—Cash on delivery of bills lading; inspec- 
tor’s certificate for each 500 tons as fast asshipped, by sight draft, 
with exchange on N. Y., with B. L. & ins. cer. 

Place of deliverv.—F. o. b. works, at Pittsburgh. 

Time of shipment—One thousand tons during November, one 
thousand tons during December, 1881. 

Shipping directions.—Rails to be shipped per Pennsylvania Com- 
pany to Goodland, Indiana. 

Note.—Rails to be 52 Ibs. per vard weight ; 90% to be of 30 ft. length, 
with not over 10% of shorter length, and to diminish by 1 ft. dif- 
ference ; second quality rails, not exceeding 5%, to be taken at 
10% redgction; inspection at the mill at the expense of the purchaser. 


Yours truly, SCHRADER & ELLERY. 
Exhibit Smith No. 2. 


We confirm your action on our behalf as expressed in the above 
contract, and accept the same as binding on us in every respect as 
set forth. 

Oct. 3, 1881. 

[sEAL. ] PITTSBURGH BESSEMER STEEL CO., 
LIMITED. 
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1663 ‘The Pittsburgh Bessemer Steel Co., Limited. 


GOODLAND, INp., Jan’y, 1882. 


Received of Pittsburgh Bessemer Steel Co., Limited, 20 cars rails, 
being about 357 tons, which I hereby agree to hold subject to their 


order. 
D. H. CONKLIN. 
(Pencil memorandum.) 


“Will Mr. Conklin kindly sign this individually, and not as ag’t 
or sup't, & much oblige— 
“HH. P. SMITH.” 


Exhibit Smith No. 3. 
St. James Hotel, Broadway & 26th St.. N. Y. 


New York, March 30, '82. 
H. P. Smith, Esqr. 

Dear Sir: Referring to the purchase by the Chicago & Great 
Southern Railway Company of 2,000 tons steel rails from the Bes- 
semer Steel Co. (Limited) of Pittsburgh, I herewith desire to con- 
firm what I have stated to you orally, viz. that the railway com- 
pany, in consideration of your company agreeing to delay the 
delivery of the rails later than the contract date and for the con- 
venience of the purchaser, engages to pay the steel company, in 
addition to the contract price, the expenses which the steel Co. are 

subjected to forcarrying and storing the property until delivery. 
1664 From the shape my present negotiations are taking. I have 

no doubt but | shall be able to receive and pay for the raile in 
about equal amounts in April and May. 

Yours, very truly, HENKY CRAWFOKD. 


Exhibit Smith No. 4. 


Chicago & Great Southern Railroad Co. Chicago, IL, in aeeount with the Pittsburgh 
Bessinmer Steel Co., Limited, branch office No. 87 Wood «treet. 


1sa2. 
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Exhibit Smith No. 5. 
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1665 Room 10 Reaper Block, 97 Clark Street. 2 
CuicaGco, April 22nd, 1884. 
Mr. Henry H. Porter, Portland Block, city. 


Dear Sir: As attorneys for the Pittsburgh Bessemer Steel Com - 
pany (Limited) of Pittsburgh, Pa., I desire to notify you, and do 
hereby give you notice, that that company holds a ciaim against the 
Chicago & Great Southern Railway Company for damages for the 
non-fulfillment of a contract for the purchase of rails made between 
said Pittsburgh Bessemer Steel Co. and the Chicago & Great Southern 
Railway Co., dated on the 30th day of September, 1881, and accepted 
by the said railway company on the 3d day of October, 1881, which 
contract was for the purchase of two thousand tons of steel rails, one 
thousand tons to be shipped in November and the other one thou- 
sand tons in December, 1881, the rails to be fifty-two pounds per 
yard weight, and the price to be fifty-nine dollars and sixty cents 
per ton of twenty-two hundred and forty pounds, to be delivered at 
the works of the Pittsburgh Company. Of this two thousand tons 
sixteen hundred and forty-three tons were not taken by the Chicago 
& Great Southern road, though the Pittsburgh Company was and 
has been always ready to deliver the same according to the contract. 
And we claim as damages for the non-fulfillment of the contract as 
to the sixteen hundred and forty-three tons the sum of twelve thou- 

sand nine hundred and seventy-nine dollars and seventy 
1666 cents. In addition to this claim our client has a claim for 

the balance due and unpaid upon the four hundred and fifty- 
seven tons which were taken, and on which there has been paid on 
behalf of the Chicago & Great Southern Railway Company, by Mr. 
Henry Crawford, the sum of ten thousand dollars, the balance re- 
maining due being altogether, with interest thereupon not included, 
the sum of fourteen thousand six hundred and sixteen dollars and 
twenty-five cents, the total sum claimed bv our client being twenty- 
seven thousand and five hundred and ninety-five dollars and ninety- 
five cents, together with interest upon the various items making up 
said sum from the dates when the same respectively became due and 
payable. 

This claim has not been putin judgment against the said railroad 
company nor against Mr. Crawford, its principal officer, but the claim 
has not been disputed by the company, and Mr. Crawford has paid 
upon the original claim, of which the above-named sum is the bal- 
ance, the sum of ten thousand dollars. 

We serve you with this notice acting upon information received 
from Mr. Crawford and yourself to the effect that you and your as- 
sociates may purchase the property and assets of the said Chicago & 
Great Southern railway, and in case such purchase is made we desire 
the purchaser to be affected with the same notice and knowledge of 
the claim of our client, as above set forth, as though the same were 

already in judgment. | 
1667 Sincerely yours, 
JEWETT, NORTON & LOENARD, 
Attorneys for Pittsburgh Bessemer Steel Company ( Limited.) 


Ex. Smith No. 6. 
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STATE OF ILLINOIS 
N ; i 


County of Cook, | 


Walter C. Loenard, being first duly sworn, deposes and says that 
he personally prepared the notice a copy of which is hereto attached, 
and caused the same to be served upon Henry H. Porter by leaving 
the same, signed “ Jewett, Norton & Loenard,” who were then the 
attorneys of the Pittsburgh Bessemer Stcel Company (Limited) at 
his office, in the city of Chicago, at or about the date thereof.  Af- 
fiant also states that he had frequent conversations with said Porter 
respecting the subject-matter of said notice, and therein fully ex- 
plained the claims of the said Pittsburgh Bessemer Steel Company 
(Limited) referred to in said notice. 

WALTER C. LOENARD. 


Subscribed & sworn to before me this Sth day of February, 1886. 
[seat] EDWARD R. JEWETT, 
Notary Public. 


1668 In the Matter of the Intervening Petition of Votnry Q. 
IRWIN. 


Before the Honorable W. P. Fishback, master in chancery, in In- 
dianapolis, Indiana, Apr. 19, 1SS6—a. m. 


Appearances: For intervenor, P.S. Kennedy, Esq.; for respond- 
ents, R. B. F. Peirce, Esq. 


SamueEL D. Smita, being first duly sworn according to law, testi- 
fies as follows : 


Direct examination: 
Questions by Mr. KENNEDY : 


1 Q. State vour full name. 

A. Samuel D. Smith. 

2 Q. State what knowledge vou have as to the work done by Irwin 
as a contractor on the Chicago & Great Southern railway between 
Oxford and what is known as Independence grade. 

A. I met Mr. Irwin there at the time and made a contract to do 
the work under Mr. Irwin, and at the same time contracted for five 
miles’ work myself, and commenced the work, I think, about the 
15th or 16th of Nov., 1SS1, I think it was. 

3Q. Where did you commence the work ? 
1669 A. I commenced the work right south of Oxford, in Ben- 
ton county, where the former company had left off their 
work. I commenced the grade right there. 


Cross-examination : 
Questions by Mr. Peirce: 


4Q. You had a subcontract under Mr. Irwin” 

A. Yes, sir. 

5 Q. Have you any means of fixing the time definitely, or have 
you a mere impression as to the time” 
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A. The way I fix the time is this: The contract was made with 
the company by Mr. Irwin on the 9th Nov. He came back to Craw- 
fordsville and I went back, and just two days after that we com- 
menced the work. I do not think it was more than three or four 
days at the most. After that we commenced the work because the 
work was to be commenced shortly after the contract was made. 
He urged me to go; I did not want to go then. I do not think it 
was later than the 15th or 16th of the month. 

6 Q. What was it you began to do? 

A. To grub and grade. 


Witness fees for this witness ____.....--____---_...-- $1 50 
PEN BS POI ia os ei npn head somnisinwuwaamunememione 4 40 


VoLNEY Q. Irwin, being duly sworn according to law, testifies as 
follows : 


1670 Direct examination: 
Questions by Mr. KENNEDy : 


1 [Q.] State your full name. 

A. Volney Q. Irwin. 

2 Q. State what part of the Chicago & Great Southern Railroad 
you built as contractor. 

A. I built from about 1,500 feet south of the Lake Erie & West- 
ern crossing to what is called Independence grade in Warren county. 

3 Q. How many miles ? 

A. I suppose 15 or 16; I do not know the exact number. 

4Q. When did you commence the work ? 

A. About the middle of Nov., 1881; I made the contract on the 
Vth. 

By Mr. Perce: 

5 Q. That is as near as you can fix the date—about the middle 
of Nov.? 

A. Yes, sir; it was about the 15th, 16th, or i7th—along there. I 
think we began about on the 17th. [ putit down on a memoran- 
dum-book in which I keep a detailed account of everything I do. 

By Mr. KENNEDY: 

6 Q. You may state from vour memorandum-book what the date 
Was. 

A. (Referring io memorandum-book.) [ putdown on iny memo- 
randum-book, * Commenced work on the 17th of November, 18351.” 


By the Master: 


7 Q. You made that memoradum at the time the work was done? 
A. Yes, sir. Here I say,“ Signed contract with railroad "—that 
ison the th—and here, “ Began work to-day on the railroad— 

1671 that is Nov. 17th, 1581. 


¥: record as being the true amount due from the railroad company to 
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By Mr. Perce: 
8 Q. Do you remember what work was done that day there ? 
A. Grading and grubbing and clearing: Mr. Smith began the 
work. 


A NR RY BRR ee 


= Adjourned until 2 p.m. 


Afternoon session, 2 o'clock. 


Respondents object to proceeding further with this ease, and in- 
creasing costs antil the intervenor has filed the cost bond, and they 
request the master to certify the question as to security for costs to 
the court. 

Upon the hearing this afternoon the response to the intervening 
petition which had been filed in court was exhibited to counsel! for 
the intervenors, and they objected to the consideration of the same 
in this proceeding, because the answer has heen filed since the order 
of reference to the master, and beeause it is now too late to present 
it. 

The intervenor offers in evidence the record in the case of Irwin 
against the Chicago & Great Southern Railway Co. transcribed from 
the Warren circuit court records, which is marked Irwin Exhibit A 
and is attached hereto. 

The bondholders make no objection to the admissability of 
1672 the record in evidence; and they further state that they will 
not offer anv evidence to contradict the sum decreed im that 


the said Irwin, on the date of said decree 

V OLNEY q). leWwrn recalled - 

Questions by Mr. Premer: 

9Q. Youarethe Volnuev Q@. Irwin whose claim is now betag heard ” 

A. J um. : 

10 Q. J] will ask vou if vou had an order of sule issned under the 
decree vou took in the Warren cirenit court agninst the Chicago A 
Great Southern Railway Co.‘ 

A. Yes, sir. 

11 Q. J will ask vou if von have bid tn the ratlroad in the county 
of Warren under that decree ” 

A. Yes, sir. 

12 q Is that the certificate of sale which | now show vou” 

A. Yes, sir. 

The respondents offer in evidence eaid certificate of sale which is 
marked Exhibit Irwin B. and is attached hereto. 

The intervenors rest. 

Are. 14, 1886. 
Vorsxey Q. Irwin: The R. R. Co. had not secured right of 
1673. way along the line of my work when IT began. Thev had con. 
demned some, but it had not been «ettled when 1 began. 
They had not even secured right of way when I was done J had 
trouble all along the line for right of wav 
98—12S0 
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Mr. Pierce, for respondents, objects to evidence as incompetent 
and irrelevant. . 


Afterwards, at Indianapolis, Ind., H. Crawford appearing for the 
respondent before the master, introduced in evidence a certified copy 
of the certificate of redemption in the claim above entitled. Said 
paper is attached hereto and is marked Exhibit Irwin “ C.” 


EXHIBIT Irwin “ B.” 
Sheriff’s Certificate of Sale. 

I, Joseph L. Stump, sheriff of Warren county, in the State of In- 
diana, certify that I have this day sold by virtue of an order of 
sale to me directed from the clerk of the circuit court of Warren 
county, Indiana, issued on the 13th day of June, 1884, in a case 
wherein Volney Q. Irwin was plaintiff and the Chicago & Great 
Southern Railway Company was defendant, wherein judgment was 
rendered on the 12th day of April, 1884, for the sum of eleven 
thousand eight hundred & fifteen dollars and seventy cents, prin- 

cipal and interest to date ofj udgment,and the further sum of 
1674 twenty dollars and seventy cents, costs accured to that date, 

upon which there has accrued one hundred and seventy-nine 
dollars and twenty cents interest, and thirty dollars and twenty 
cents costs, making in all eleven thousand nine hundred and ninety- 
four dollars and ninety cents, principal and interest, and fifty dol- 
lars and ninety cents, cost to date of sale, making the total amount 
due twelve thousand and forty-five dollars and eighty cents; and 
the said Joseph L. Stump, as sheriff aforesaid, advertised for sale, 
according to law, the following-described real estate, as property of 
the Chicago and Great Southern Railway Company on the 19th 
day of June, 1884, to wit: Ail of the defendants’ railway from the 
point where it intersects the county line between the counties of 
Warren and Benton, in the State of Indiana, to a point in Warren 
township, in Warren county, Indiana, where the ie of said rail- 
road crosses what is known as the Independence grade, all in War- 
ren county, Indiana. 

And said sale was set for the 12th day of July, 1884, and the said 
Joseph L. Stump, sheriff as aforesaid, did upon said day, between 
the hours prescribed by law, at the door of the court-house of War- 
ren county, offer for sale at public auction, the rents and profits of 
said real estate for a term not exceeding seven years, and having 
received no bid therefor, he did then and there offer for sale at pub- 

lic auction the fee-simple of said real estate, and Volney Q. 
1675 Irwin having bid the sum of five hundred dollars and no 

person bidding more, the same was, in due form, openly 
struck off to the said Volney Q. Irwin, he being the highest and best 
bidder therefor, and that being the highest and best price bid for 
the same; and the said Volney Q. Irwin paid the amount so bid by 
him. 

The aforesaid certiticate will entitle the said Volnev Q. Irwin, the 
purchaser of said real estate as aforesaid, to a deed in fee-simple to 
said premises in one year from the day of sale, if the same is not re- 
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deemed by the defendant or any other person entitled thereto pay- 
ing the purchase-money, with interest at eight per centum per an- 
num, before the expiration of one year from day of sale aforesaid. 


July 12th, 1884. 
JOSEPH 8S. STUMP, 
Sheriff Warren County. 


Exuisir Irwin “A.” 
STATE OF INDIANA, | 
a t ss 88 Bs 
Warren County, j 


Pleas of the Warren circuit court, held at at the court-house in the 
town of Williamsport, begun and held on Monday, June 16th, 1584, 
the said day being the third Monday in said month and 

1676 the time fixed by law for a term of said court, before the 

Hon. Joseph M. Robb, judge [of] aforesaid court. 


VoLNeEy Q. IRwIsN ) 
v8. » 2947. 
Tue CuicaGo & GREAT SOUTHERN Rartway Company. J 


Be it remembered that on the 23rd day of October, 1583, there was 
filed in the Warren circuit court a complaint in this behalf, which 
said coinplaint reads as follows, to wit: 


STATE OF INDIANA, | 
Warren County, | 


In the Warren Circuit Court. September Term, 1883. 


Votney Q. Irwin 
v8. 
THe Cuicaco & GREAT SOUTHERN RAILWAY COMPANY. 

The plaintiff, Volney Q. Irwin, complains of the said Chicago and 
Great Southern Railway Company, the defendant, and says that on 
the 9th day of November, 1581, said plaintiff and said defendant 
entered into and executed a written contract, a copy of which 1s filed 
herewith, marked Exhibit “ A.” and made a part of this complain- 

ant, by which said written contract said defendant employed 
1677 this plaintiff to do all the embanking, to make all the exca- 

vations, todo all the cleaning and grubbing on that part of 
defendant’s road between the town of Oxford, in Benton county, 
Indiana, and what is known as Independence grade, in Warren 
county, Indiana, at the following prices, to wit: For cleaning aud 
grubbing, $25 per acre ; forexcavating and embanking, 16 cents per 
cubic yard. 

And plaintiff says he performed work under said contract for the 
defendant as follows, to wit: That he removed 550,000 cubic vards 
of earth and cleared and grubbed forty acres of land; that the said 
work done in embanking and excavating, at 16 cents a cubic yard, 
amounts to $56,000; that the grubbing and cleaning, at $25 per acre, 
amounts to $1,000; that the whole of said work amounts to the sum 
of $57,000 ; and plaintiff says that he in all things performed h.s 
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said contract and did the work above specified as he was directed by 
the defendant’s civil engineer ; and he says that said sum of $57,000 
is now due and unpaid; and plaintiff says that before said road of 

the defendant’s was all finis-ed and in operation and within 
1678 sixty days from the time he completed said work he filed in 

the oftice of the recorder of Warren & Benton countys, In- 
diana, where said work was done, a written notice of his intention 
to hold a lien on that part of defendant’s road upon which he did 
the aforesaid work, a copy of which is filed herewith and marked 
Exhibit “ B,” and made a part hereof; and plaintiff further says 
that he has contracted with Kennedy and Kenndy and to fore- 
close said lien on said work, and agreed to pay them a_ reasonable 
fee for said services, and that a reasonable fee for the same would be 
$—. Wherefore plaintiff demands judgment for $57,000 for said 
work, $— for said attorneys’ fees and the foreclosure of said lien and 
a decree for the sale of all that part of defendant’s road described 
in plaintiff’s aforesaid notice of fies and all other proper relief to 
which he may be entitled in the premises. 

KENNEDY & KENNEDY, 
Att’ ys for PUF. 
Chicago & Great Southern Railway Company. 

This agreement, made and entered into this first day of Novem- 
ber, A. D. one thousand eight hundred and eighty-one, by and be- 
tween V. Q. Irwin, of Crawfordsville, State of Indiana, party of the 
first part, and the Chicago & Great Southern Railway Company, 

party of the second part, witnesseth : That for and in consid- 
1679 eration of the payments and covenants hereinafter mentioned 

to be performed and fulfilled by the party of the second part, 
said party of the first part does hereby agree and bind himself, his 
heirs and executors and administrators, to perform all the labor and 
furnish all the materials necessary to fully complete, in the most 
substantial and workmanlike manner, and to the satisfaction and 
acceptance of the engineer of the company, the cleaning and grub- 
bing, grading, including side tracks and depot grounds, ditching, 
changing ef streams and highways, together with such other work 
as may be required by the engineer of the party of the second part, 
to prepare the road-bed and structures for the reception of the ties 
and railson that portion of the line of [the] Chicagoand Great Southern 
railway commencing at or near Oxford, in Oak Grove township, 
Reuben county, and terminating at the Independence grade,in War- 
ren township, Warren Co., Indiana, according to the directions of 
said engineer and the annexed specifications and the following 
conditions, viz: 

First. That the work shall be commenced within 10 davs after 
the execution of this contract, and shall be fully completed, in ae- 
cordance with the terms of this contract, on or before the first dav 
of January, 1582, with a reasonable allowance of time bevond that 

date for bad weather. 
16su second. That said work shall be, in all particulars, made 
to contorm to the plans, specifications, and directions of the 
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chief engineer and the engineer in charge of the work, by whose 
measurements and calculations the quantities and amounts of the 
several kinds of work performed under this contract shall be de- 
termined, and who shall have full power to reject and condem all 
work on materials which, in his opinion, do not conform to the 
spirit of this agreement, and shall decide every question which may 
or can arise between the parties relative to the execution thereof, 
and his decision shall be conclusive and binding upon both parties 
hereto, and no right of action shall arise hereon, except upon and 
after such an award by said engineer. 

Third. The several stipulations of this contract shall be performed 
in such manner that the party of the first part shall not be relieved 
from the immediate charge and responsibility of the work, and no 

art thereof shall be transferred or sublet to other parties, unless 
y the sanction and approval in writing of said second party or their 
engineer. : 

Fourth. If any foreman or laborer employed by the contractor 
shall, in the opinion of the engineer, execute his work in an unfaith- 

ful or unskillful manner, or in any respects prove remiss 
1681 or inadequate to the performance of his duty, or disrespect- 

ful or riotous in his conduct, he shall forthwith, by direction 
of the engineer, be discharged, and no person shall be employed on 
the work in the capacity of foreman or overseer who has been pre- 
viously discharged for either or any of the above reasons. 

Fifth. If any damage shall be done or permitted by the party of 
the first part, or by workmen in his employ, to the owners or occu- 
pants of land or other property adjoining, or in the vicinity of the 
work herein contracted to be done, the engineer shall have the 
right to estimate the amount of such damage and to pay the same 
to such owner or occupant, and the amount so paid shall be de- 
ducted from the value of the work done under this contract. 

Sixth. The said party of the first part further agree not to keep, 
or suffer to be kept or used, any ardent spirits in any house or ten- 
ement built or occupied by him or any workman in his employ, or 


-or any boarding-house keeper under him, on or near said work, and 


to discharge from his employment any workman, laborer, or board- 
ing-house keeper who is guilty of a breach of this agreement, when 
required to do so by the engineer. 
Seventh. All roads to quarries, quarry-leave, roads for 
1682 hauling materials, and ways to and from the work, also all 
grounds for the deposit of materials (except for waste or 
spoiled bank and such other materials as may be reserved for the 
company ), [and] the erection of shanties or vards for the perform- 
ance of work, and to be procured and paid for by the party of the 
first part his own expense. 

The aforesaid party of the second part hereby agree and bind 
themselves that upon the certificate of the chief engineer that the 
work contemplated to be done under this contract has been fully 
completed by the party of the first part they will pay said party of 
the first part for the perforinance of the same in full for materials 
and workmanship as follows, to wit: 
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For cleaning, per acre, [and] for grubbing, per acre, twenty-five 
dollars. 

For earth excavation and embankment, sixteen cents per cubic 
yard. : 

For hauling earth and rock excavation, for each 100 feet beyond 
the first — feet, per cubic yard. 

For rip-rap, per cubic yard. 

For slope or retaining-walls, laid in cement, per cubic vard. 

For battered walls, laid in cement, per cubic yard. 

For masonry in box and open culverts, laid dry, per cubic yard. 

For masonary in box & open culverts, laid in cement, per cubic 

yard. 
1683 For masonary in arch culverts, laid in cement, per cubic 
yard. 

For masonry in bridge abutments and pers, laid in cement, per 
cubic vard. 

For timber and plank foundations, culverts, &c., per thousand 
feet, board measure. 

For timber and plank in trustle. 

Piled and strained beam bridges, per thousand feet, board meas- 
ure. 

For wrought-iron in work, per pound. 

For cast-iron in work, per pound. 

For piles furnished and driven, per lineal foot. 

For truss bridging, length of truss — to — feet, per lineal foot. 

The “ beam” to be no less than four, and greater if ordered by 
[the] engineer of the company. 

It is further agreed by the party of the second part that estimates 
shall be made during the progress of the work on or about the first 
of each month, and that payments shall be made by the said second 
party upon the estimates and certificate of the engineer of the party 
of the second part on or before the loth day of each month for the 
amount and value of work done and materials furnished during the 
previous month, 10 per cent. being deducted and retained by the 
company until the final completion of the work embraced in this 

contract, when all sums due the party of the first part shall 
1684 be paid and this contract considered cancelled. 

For the purpose of avoiding all cause of difference or dis- 
pute between the parties to this contract relative to its true intent 
and meaning, and for the purpose of adjusting in an amicable man- 
ner any difference that may or can arise relative thereto, it is mutu- 
ally understood and agreed as follows, to wit: 

First. The party of the second part hereby agrees to procure and 
furnish the lands for right of way, together with all necessary extra 
widths for borrowing pits or waste or spoiled banks, said second 
party reservelng the right at anv time to change the localities of the 
line and the establishment of the grades; and it is hereby mutually 
agreed that no extra charge will be claimed or allowed on account 
of such changes in the line or grades, the prices herein mentioned 
being considered as full gompensation for the various kinds of work 
agreed to be performed. 
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Second. Whenever work is required to be done which is not now 
contemplated or covered by the prices herein mentioned the engi- 
ner shall fix such prices for the work as he shall consider just and 
equitable; and said parties shall abide by such prices, provided the 

party of the first part enter upon and commence such work 

Be eae 1685 with a full knowledge of the prices fixed by the engineer. 

But [if] the party of the first part decline executing the work 

tie at the prices fixed by the engineer, then tie party of the second part 

we may enter into contract with any other person or persons for its ex- 

i ecution, the same as if this contract had never existed. And if 

extra work, or work not provided for in this contract, is performed 

) by the contractor without protest or notice in writing to the en- 

gineer, before such prices shall have been fixed for such work, then 

the engineer shall estiinate the same at snch prices as he shall deem 

just and reasonable, and his decision shall be final, and the con- 

tractor shall accept of such prices in full satisfaction of his demands 

against the party of the second part for said extra work. But noth- 

ing shall be deemed extra work that can be measured and estimated 
under the terms of this contract. 

Third. If the party of the first. part refuse or unreasonably ne- 
glect the remedy any imperfection which may be pointed out by the 
engineer, or in any manner violate the conditions of this contract, 
so that in the judgment of the engineer there shall be just grounds 
for apprehension that the work will not be completed in the man- 

ner and within the time specified, then it shall be the duty of 
1686 the engineer toserve a written notice upon said party, setting 

forth the grounds fur his apprehension and specifying the 
manner, together with a reasonable time in which said party may 
cause such grounds to be removed, and if at the expiration of such 
time said grounds of apprehension be not removed then full power 
and authority 1s hereby mutually vested in said engineer to declare 
i 3 this contract forfeited, and on such declaration being given in writ- 
ni ing by the engineer to the parties hereto this contract shall deter- 
mine immediately, and the said second party may forever retain the 
a | reserved per cent. on account of the consideration for damages 
which they mmavy have sustained by reason of the forfeiture of this 
| contract, or as an alternative to a declaration of forfeiture the party 
of the second part shall, on written report of the engineer that ap- 
rrehensions are entertained that this contract will not be completed 
In the time and manner herein stipulated, have the right to take 
such measures as may be deemed by the engineer necessary to 
ensure the completion of the work in the time and manner herein 
stipulated, and to deduct from the monthly and final estimates of 

work done under this contract such sum or sums as may be 
1687 required to defray the expenses of such measures. 
yi Among the measures which, under such circumstances, may 
7 | be resorted to, and the execution by their own agents of such portions 
: of the work as the said engineer may select, or the requirement that 
the party of the first part shall provide for and employ in the most 
efficient manner such additional men, carts, teams, Kc. as the party 
of the second part may furnish, in which case said party of the first 
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part agrees to employ said men, carts, teams, &c., in the manner 
directed by the engineer, who shall have the right to retain from 
the estimates an amount sufficient to pay said men, carts, teams, &c. 
Fourth. It is further mutually agreed between the parties hereto 
that nothing herein shall be construed into a liability for damages 
on the part of the second party hereto should the whole or any part 
of the work embraced in this contract be for any reason suspended 
or delayed, and in no event will the party of the first part have a 
right to claim extra compensation or price for damages arising from 
such suspension or delay in the operations of said work, it being, 
however, understood and agreed that the party of the first part are 
to have an exclusion of time for the completion of the work 
1688 embraced in this contract, agree to any delays on the part 
of the second party on account of right of way, or any other 
reasons. ; 
In witness whereof we have hereunto set our hands and seals this 
9th day of November, 1881. 
V. Q. IRWIN. 
THE CHICAGO & GREAT SOUTHERN 
RY CoO., 
by D. H. CONKLIN, Gen’l Supt. 
Witness : 
R. A. HAMILTON. 


Contractor's Notice of Lien. 


Notice (Exhibit “ B”) is hereby given to all whom it may concern 
that the undersigned, who, under contract with the Chicago & Great 
Southern Railway Company, constructed all the embankment and 
made all the excavations on said road from a point near the town 
of Oxford, Benton county, Indiana, to a point near Attica, in Fount- 
ain county, Indiana, and for which said railway company now owes 
him the sum of fiftv-seven thousand and two hundred ($57,200) dol- 
lars, intends to hold a lien on all that part of said road-bed con- 
structed by him,and the track laid thereon, to secure said debt, said 
part of said road being more particularly described as follows, to 
wit: Beginning at a point fifteen hundred feet south of where said 

railway crosses the Lake Erie and Western railroad track in 
1689) Oak Grove township, Benton county, Indiana, and running 
thence southward where said railway crosses the Independ 
ence grade or dirt road in the east half of the southe-st quarter of 
section thirty, in town. twenty-two north, of range seven east, in 
Warren township, in Warren county, Indiana. 
Given under my hand this Oct. 17, 1883. 


VOLNEY Q. IRWIN. 
Mechanics’ lien. Volney Q. Irwin to C. [&] G’t Southern R. R. 


Received for record Oct. 17, 1883, at 1 o'clock p. m., and recorded 
in the miscellaneous record No. 1, at page 365. 
THOMAS J. GRAMS, 
R. W. Co., Ind. 


Recorder's fee paid. 
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Endorsement on back of complaint: “The clerk will issue summons 
to Fountain county, returnable on the 13th day of the Oct. term, 
1883, being on the Sth day of November, 1883. Kennedy & Ken- 
nedy, McCalve & Son, att’y- for pl’ff.” 


And afterwards, to wit, on the seventh judicial day of the term 
of said court for January, A. D. 1884, held at the court-house afore- 
suid, and before the judge aforesaid, the following judicial order 
was entered of record, to wit: 


1690 Votney Q. IRWIN | 
| v8. 2947. 
THE CHicaGco & GREAT SOUTHERN R’y Company. 


Come the parties, by their attorneys, and the defendant, on mo- 
tion, files her answer herein as follows, to wit : 


STATE OF INDIANA, 
Warren County. 


Warren Circuit Court. January Term, 1884. 


VoLNneEyY Q. IRWIN 
v8. 
Tre Cuicaco & Great SOUTHERN Raitway Company. 
The defendant, for answer to the plaintiff’s complaint, denies each 
and every material allegation mentioned in said complaint. 
7 Second paragraph. And for a second and further answer to the 
plaintiff’s complaint, the defendant says that before the commence- 
ea ment of this suit the defendant paid in full the claim mentioned in 
the complaint, to wit, on the — day of , 1SS—-, the said defend- 
ant paid to the plaintiff in money dollars, and the on or about 
the 15th day of each month succeeding the time and date above 
mentioned said defendant paid to the said plaintiff various sums, 
aggregating the amount of said plaintiff's elaim, and being 
1691 the amount in full of the amount claimed in his complaint 
us due and owing upon the contract therein set forth, and 
that the defendant does not, at this time, owe the sum of money 
inentioned. 
Wherefore the defendant asks judgment for costs. 
GEO. W. McDONALD, 
Att'y fur Defendant. 


And afterwards, to wit, on the eighteenth judicial day of the term 
+ of said court for March, 1884, held at the cou7t-house aforesaid and 
before the honorable judge aforesaid, the following proceedings were 
had and entered of record in the order-book of said court, as follows, 
~ - to wit: 
Votxnry Q. Irwin ) 
va. 


» 2947. 
THe Cuyicaco & Great SouTHERN Rattway Company. ( 


Comes the plaintiffs, by Kennedy & Kennedy and McCalve & Son, 
his attorneys, and also comes the defendant, by Crawford, McDonald 
9I—] 280 
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and Dunning, her attorneys, and the court do now submit its special 
finding and conclusions of law stated therein, as follows, to wit: 


VotneEY Q. IRWIN 


Us. 
THe CHicaco & GREAT SOUTHERN RAILROAD COMPANY. 
1692 The defendant in the above-entitled cause having re- 


quested the court to make a special finding of the facts berein 
and state its conclusions of law thereon, the court makes its special 
finding of facts as follows, to wit: 

Ist. On the first day of November, 1881, the plaintiff and defend- 
ant entered into a written contract, precisely as alleged in the com- 
plaint, by the terms of which the plaintiff contracted to construct 
the earth-work for the defendant’s railway from a point near the 
town of Oxford, Benton county, to the Independence grade, in War- 
ren county, for which work the plaintiff — 25 dollars per acre for 
all cleaning and grubbing done by bim and 16 cents per cubie vard 
for earth excavations and embankments. 

Ynd. That the plaintitf fully performed said contract upon his 
part and completed said work upon the 12th day of September, 
ISs3; that the excavations and embankments of earth-work done 
by the plaintiff under said contract amounted to 309,533 cubic 
vards; that -he cleaned and grubbed amounted to 40.6 acres of 
land, and under the direction of the defendant's chief engineer 
plaintiff excavated 1,354 cubic vards of rock and cement gravel, for 
which work no price was fixed in the contract, but for which he was 

allowed by said engineer 79 cents per cubic vard, making 
1693 a total amount due the plaintiff for all ef said work 

$51,681.64 dollars; that plaintiff has received thereon the 
sum of S40,251.54. 

3d. The court further tinds that after the making of said contract 
between the plaintilf and defendant, and after the defendant's lines 
of road had been located between the points named in plaintiff's 
contract and his work tnarked out by the defendant’s engineer, the 
defendant contracted with other parties for the construction of the 
earth-work for a switch within the limits of the plaintiff's contract ; 
that under said contract such other parties did construct the earth- 
work for sucht switeh, and the work thereon amounted to 7438 vards 
of carth-work, foe which the defendants paid said contractor doing 
such work at the rate of 14 cents per cubie vard. 

1. That — the execution of the contraet between plaintitt and de- 
fendant one Hack contracted with the defendant for filling in of 
earth around a certain tressel-work on the defendant's line of road 
Within the limits of the plaintiff's contract, under which said Hack 
did work amounting toe.o2 cubic vards of earth-work ; that said 
work Was done for the purpose of strengthening the said trussel- 
work, for which work said Hack received 14 cents per cubic 

yard. 
Lote oth. The court further tinds that there was other eartli- 
work done on the line of the defendant's road within the 


a 


eo 


s 
Sire si se , - 
Ay ee Peet Wigs eee SM SEO RM GS ey aia Hd 


bo 
° 
e 


THE PITTSBURGH BESSEMER STEEL CO., LIMITED, ETAL. 787 


by other narties under special contracts with the defendant, for which 
the defendants paid oie contractors at the rate of 14 cents per cubic 
yard, but that none of said work was done by the plaintiff nor his 
sub-contractors. 

6th. The court further finds that on the 17th day of October, 1585, 
the plaintiff duly filed in the office of the recorder of Warren county, 
Indiana, due and legal notice of his intention to hold a len upon 
said work and road so by him contracted for the payment of the 
amount due him for said work. 

7th. The court further finds that a reasonable attorneys’ fee for 
the foreclosure and enforcement of said lien is 600 dollars. 

Sth. The court further finds that the final estimate for the work 
so done by the plaintiff under and pursuant to said contract was 
made by the defendant’s chief engineer after the commencement of 
plaintiff’s action, to wit, on the 11th day of February, 1854. 

9th. The court further finds that all of said work was done in 
Warren county, State of Indiana. 

10th. The court further finds that by the terms of the contract 

between the plaintiff and defendant the price to be paid for 
1695 said work was due and pavable to plaintiff upon the com ple- 
tion of the work. 

Upon the foregoing facts the court states as its conclusions of law 
as follows, to wit: 2" 

Ist. That the plaintiff is entitled to recover of the defendant the 
sum of 11,450.30, together with interest thereon from the Ist day of 
October, 1883, making in all 811,815.70, and the foreclosure of his 
lien upon the defendant's road-bed. 

2d. That the plaintiff is not entitled to recover for his attorneys’ 
fees. : 

3d. That the plaintiff is entitled to nothing upon account of earth- 
work done upon the defendant's line of road within the limits of 


plaintiff's contract by other contractors. 
JOSEPH M. ROBB, Judge. 


And the defendant, by her counsel, excepts to the conclusions of 
law and moves the court for a new trial. 

It is therefore considered and adjudged and decreed that the 
plaintiff, Volney Q. Irwin, recover from the defendant, The Chicago 
& Great Southern Railway Company, the sum of eleven thousand 
eight hundred and fifteen dollars and seventy cents (811,815.70), to- 

gether with his costs herein laid out and expended, taxed 
1696 at — dollars, and unless the said judgment i« paid within ten 

days from the entry hereof an order may issue to the sheriff 
of Warren county commanding him to sell all the line of defendant's 
railway from the point where it intersects the county line between 
the counties of Warren and Benton, in the State of Indiana, toa 
point in Warren township, in Warren county, Indiana, where the 
line of said railway crosses what is known as the Independence 
grade, said sale to be made as other sales upon execution, without 
relief from valuation or appraisement laws, and of his proceedings 
in the premises to make due return to this conrt. : 
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And afterwards, to wit, on the 13th day of June, 1884, there was 
issued from the office of the clerk of said court an order of sale upon 
said judgment, which said execution reads as follows, to wit: 


STATE OF INDIANA, Warren County : 


Warren Circuit Court. March Term, 1884. Eighteenth Judicial 
Day. 
VoLNEY Q. IRWIN 
| v8. 
THE CHicaGo & GREAT SOUTHERN RAILWAY COMPANY. 


SATURDAY, 12th April, 1884. 

Before the Hon. Joseph M. Robb, judge of said court. | 
1697 Comes the plaintiff, by Kennedy & Kennedy'and McCalve 

& Son, his attorneys, and also comes the defendant, by Craw- 
ford, McDonald and Dunning, her attorneys, and the court do now 
submit its special finding and conclusions of law stated therein as 
follows, to wit: 

VoLNEY Q. IRWIN 
v8. 
THE CHICAGO AND GREAT SOUTHERN RaAILroaD COMPANY. 

The defendant in the above-entitled cause having requested the 
court to make a special finding of the facts herein and state its con- 
clusions of law thereon, the court makes its special finding of facts 
as follows: 

Ist. On the Ist day of November, 1881, the plaintiff and defend- 
ant entered into a written contract, precisely as alleged in the 
plaintiff's complaint, by the terms of which the plaintiff contracted 
to construct the carth-work for the defendant’s railway from a point 
neur the town of Oxford, in Benton county, to the Independence 
grade, in Warren county, for which work the defendant contract- to 
pay plaintiff 25 doilars per acre for all cleaning and grubbing done 

y him and 16 cents per cubic yard for earth excavations and em- 
bankments. 

2d. That the plaintiff fully performed said contract upon his part, 

and completed said work on the 12th day of September, 
1698 1883; that the excavations and embankments of earth- 

work done by the plaintiff under said contract amounted to 
309,833 cubic yards; that he cleared and grubbed amounting to 
40.6 acres of land, and, under the direction of the defendant's engi- 
neer, plaintiff excavated 1,384 cubic yards of rock and cement 
gravel, for which work no price was fixed in the contract, but for 
which he was allowed by said engineer 79 cents per cubic yard, 
making a total amount due the plaintiff for all of said work 
51,681.64 dollars; that plaintiff has received thereon the sum of 
40,231.34. 

3d. The court further finds that after the making of said ‘ontract 
between the plainutf and defendant, and after defendant's line of 
road had been located between the points named in plaintiff's con- 
tract, and his work marked out by the defendant’s engineer, the 
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defendant contracted with other parties for the construction of the 
earth-work for a switch within the limits of the plaintiff's contract ; 
that under said contract such other parties did construct the earth- 
work for such switch, and the work thereon amounted to 748 yards 
of earth-work, for which the defendant paid said contractor doing 
such work at the rate of 14 cents per cubic vard. 
1699 4th. Thatafter the execution of the contract between plain- 
tiff and defendant one Hack contracted with the defendant 
for filling in of earth around around a certain tressel-work on the 
defendant’s line of road within the limits of the plaintiff's contract, 
under which said Hacket did work amounting to 3,592 cubic yards 
of earth-work ; that said work was done for the purpose of strength- 
ening the said tressel-work, for which work said Hacket received 14 
cents per cubic vard. 

oth. The court further finds that there was other eartl.-work done 
on the line of the defendant’s road within the limits of the plain- 
tiff’s contract to the amount of 7,538 cubie yards by other parties 
under special contracts with the defendant, for which the defendant 
paid such contractors at the rate of 14 cents per cubic yard, but 
that none of such work was done by the plaintiff nor his sub- 
contractors. 

6th. The court further finds that on the 17th day of October, 
1883, the plaintiff duly filed in the office of the recorder of Warren 
county, Indiana, due and legal notice of his intention to hold alien 
upon said work and road so by him constructed for the payment of 
the amount due hiin for said work. 

7th. The court further finds that a reasonable attorneys’ fee 
1700 for the foreclosure and enforcement of said lien 1s 600 dol- 
lars. 

8th. The court further finds that the final estimate for the work so 
done by the plaintiff under and pursuant to said contract was made 
by the defendant's chief engineer after the commencement of the 
plaintiff ’s action, to-wit, on the 11th day of February, 1854. 

9h. The court further finds that all of the said work was done in 
Warren county, State of Indiana. 

10th. The court further finds that by the terms of the contract 
between the plaintiff and defendant the price to be paid for said 
work was due and payable to plaintiff upon the completion of the 
work. 

Upon the foregoing facts the court states as its conclusions of law 
as follows, to-wit: | : 

Ist. That the plaintiff is entitled to recover of the defendant the 
sum of $11,450.50, together with interest thereon from the first day 
of October, 1883, making in all $11,815.70, and the foreclosure of 
his lien upon the defendant's road-bed. - 

2d. That the plaintiff is not entitled to recover for his attorneys’ 
fees. 

3. That the plaintiff is entitled to nothing upon account of earth- 
work done upon the defendant's line of road within the limits of 


plaintiff's contract by other contractors. 
JOSEPH M. ROBB, Judge. 
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1701 It is therefore considered, adjudged, and decreed that 

the plaintiff, Volney Q. Irwin, recover from the defendant, 
The Chicago and Great Southern Railway Company the sum of 
eleven thousand eight bundred and fifteen dollars and seventy-cents 
(11,815.70), together with the costs herein laid out and expended, 
taxed at — dollars, and that unless the said judgment is paid 
within ten days from the entry hereof an order may issue to the 
sheriff of Warren county commanding him to sell all the line of 
defendant’s railway from the point where it intersects the county 
line between the counties of Warren and Benton, in the State of 
Indiana, to a point in Warren township, in Warren county, Indiana, 
where the line of said railway crosses what is known as the Inde- 
pendence grade, said sale to be made as other sales upon execution 
without relief from valuation or appraisement laws, and his pro- 
ceedings in the premises to make due return to this court. 


The State of Indiana to the sheriff of Warren county, in said State, 
Greeting : 
I, Henry C. Johnson, clerk of the Warren circuit court, do hereby 
certify the above and foregoing to be a full, true, and com- 
1702 plete copy of the order, judgment, and decree made, ren- 
dered, and entered of record by said court in the above-en- 
titled cause as the same appears of record remaining 1n my office. 
You are therefore hereby commanded to sell the property therein 
described in pursuance to the orders of said court as other property 
is sold on execution to fully pay and satisfy said jadgment and in- 
terest thereon and costs of suit herein, without relief from valuation 
and appraisement laws, and make due return of this writ according 
to law, with your doings thereunder endorsed thereon. 
Witness my hand and seal of said court this 13th day of June, 
1884. 
[SEAL.] HENRY C. JOHNSON, Clerk. 
FRY BRYANT, Dep. 


24 O. B., 180; F. B. 14, pg. 339; Ex. Doc. 9, page 260. 
Warren Circuit Court. 


Votney Q. IRWIN 
| vs. 
THE CuicaGo & GREAT SOUTHERN RAILWAY COMPANY. 


Judgment rendered April 12, 1884. 


Order of sale: 
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Repleviceble without relief. 
Returnable in 180 days from June 13, 1884. 
K., K.,. McCALVE, Attoracys. 
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1703 And afterwards, to wit, on the 29th day of December, 1884, 

said execution and order of sale was returned by the sheriff 
to the office of the clerk of said court with the following return en- 
dorsed thereon, to wit: 


Came to hand June 13, 1884, at 4 o’clock p. in., and I advertised 
the within-described real estate by first giving due and legal notice 
of the time and place of sale for at least tw enty days before the day 
of sale by posting printed notices thereof in three of the most pub- 
lic places in Warren and Adams townships, and a like notice at the 
court-huuse door of Warren county, Indiana, and also by advertis- 
ing three weeks successively immediately previous to date of sale 
in the Warren Republican, a weekly newspaper of general circula- 

tion printed and published in said county ; suid sale was set for July 
12, 1884, and I did on the 12th day of July, 1884, at the court-house 
door of Warren county, Indiana, between the hours prescribed bv 
law, at public auction, first expose for sale the rents and profits for 
the term not exceeding seven years, offering in parcels us follows, 
to wit: All of the line of defendant’s railway from the point 
where it intersects the county line between the counties of Warren 

and Benton, in the State of Indiana, to a point in Warren 
1704. township, in Warren county, Indiana, where the line of said 

railway crosses what is knowtras the Independence grade, all 
in Warren county, Indiana; and, receiving no bid therefor, I then 
offered at public auction aforesaid the fee-simple of said real estate 
in parcels as above described, and Volney Q. Irwin did then and 
there bid the sum of five hundred dollars, and no person bidding 
more, the same was in due form openly struck off to said Volney Q. 
Irwin, he] being the highest and best bidder, and that being the 
highest and besi price bid for the same; and the said Volney Q. 
Irwin having paid the amount so bid by him, I executed and deliv- 
ered to him a certificate of purchase of said premises, and I have 
paid all costs, and this writ is returned not satisfied, together with 
the receipt of plaintiff for $449.10 as principal and interest, and re- 
tain my fees in full. 

Nov. 22, 1884. 

J. L. STUMP, Sheriff. 


Received of J. L. Stump, sheriff, the sum of four hundred and 
forty-nine 5 dollars on principal and interest — this writ, July 12 


1S8Ss-4. 
V. Q IRWIN. 


Received of Jos. L. Stump, sheriff, twenty dollars and seventy 
- cents, and one dollar for certificate, and also eleven dollars 
1705 printer's fees. 
July 18, 1SS4. 
H. C. JOHNSON, Clerk. 
FRY BRYANT, Dep. 


And afterwards, to wit,on the 11th judicial day of the term of 
said court for June, A. D. 1884, held at the court-house aforesaid 
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and before the hon. judge aforesaid, the following proceedings were 
had in the above-entitled cause, to wit: ' 


VOoLNEY Q. IRWIN 
) vs. 2947. 
THe Cuicaco & GREAT SOUTHERN RAILWAY COMPANY. 


Come the parties, by their attorneys, and the court do now over- 
rule defendant’s motion for a new trial, and defendant excepts and 
the court grant defendant sixty days’ time to file bills of exceptions 
herein. 


STATE OF INDIANA, 
Warren County, 


I, Henry C. Johnson, clerk of the Warren circuit court, do hereby 
certify that the above and foregoing is a true, full, and complete 
copy of the complaint, exhibits with complaint, answer, judgment, 
execution issued thereon, and of the sheriff’s return endorsed upon 

said execution, and of the order overruling defendant’s mo- 
1706 tion for a new trial, all of which appears of recard, remaining 
of record on the order-book of said court. 

In witness whereof I hereunto set my hand and seal of said court, 
at my office in the town of Williamsport, on this 16th day of May, 
1885. : 

[SEAL. ] HENRY C. JOHNSON, Clerk. 
FRY BRYANT, Dep. 


Irwin Exuipit “CC.” 


STATE OF INDIANA, | 
3 » $8: 
Warren County, | 

I, Henry C. Johnson, clerk of the circuit court in and for the 
county and State aforesaid, do hereby certify as follows: That by 
virtue of the proper process issued from said court upon an order, 
finding, or judgment recovered therein in cause No. 2947, wherein 
Volney Q. Irwin [is] plaintiff and The Chicago & Great Southern 
Railway Company [is] defendant, the sheritf of Warren county, 
Indiana, as evidenced by the return by him made to such process, 
sold certain real estate, a particular description of which appears in 
the records of said cause or in the return of said sheriff, and 

1707 the same appears upon page 260 of executidn docket 9 of said 
court, all of the line of defendant’s railway from the point 
where it intersects the county line between the counties of Warren 
and Benton, in the State of Indiana, to a point in Warren township, 
in Warren county, Indiaya, where the line of said railway crosses 
whut is known as the Independence grade, all in Warren county, 
Indiana; that John C. New, trustee, claiming to be trustee in a cer- 
tain mortgage deed by said defendant to him duly recorded, has 
this day paid me, as clerk aforesaid, the sum of five hundred and 
thirty-nine & ,4, dollars in redemption of said real estate, that 
being the amount, as shown by the records of my office, necessary 
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at this date to redeem the same; the redemption hereby certified to 
remain in force and effect until, under existing laws, a subsequent 
sale or redemption of said real estate shall be tnade. 

Witness my hand and the seal of said court this 10th day of July, 


1885 } 
[seat] HENRY C. JOHNSON, C?é. 
FRY BRYANT, Deputy. 


1708 Inthe Matter of the Intervening Petition of CLEvELAND Rott- 
ING MILL Company. 


Testimony taken before M. P. Fishback, master in chancery of said 
| court, at Chicago, Wednesday, June 16th, 1886. 


Present: Col. John 8S. Cooper, on behalf of petitioner; O. Peckham 
and Henry Crawford, Esqrs., for the bondholders. 


JaBeEz B. Stusss, a witness called on behalf of the petitioners, be- 
ing first duly sworn, was examined in chief by Col. Coorrr, and testi- 
fied as follows: 


Q. State your name, residence, and business. 

A. My name is Jabez B. Stubbs; I reside in Chicago; I am in the 
coal business at present. “7 

Q. What was your business in the year 1881 ? 

A. Iron broker. : 

Q. I will call your attention to a document found among the ex- 
hibits introduced in evidence in this case on the special reference to 
Jobn Gray, as examiner, the document being marked “ Exhibit K,” 
and ask you whether you recognize it or not. 

A. Irecognize it; yes; it is the contract for the sale of a thousand 

tons of rails by the Cleveland Rolling Mill Company to the 
1709 Chicago and Great Southern Railway Company. — 
Q. Who negotiated that contract ? 
A. The firm of Stubbs & Runyan. 


Q. Did you personally have anything to do with it for that firm ? 
A. Yes, sir. 

Q. Were you a member of the firm ? 

A. I was. 

Q. You were ecting at that time simply as brokers ? 

A. Yes, sir. , : 

Q. And were,as I understand you,a member of the firm of Stubbs 


& Runyan ? 

A. Yes, sir. 

Solicitor for petitioner offered the paper marked “Exhibit K” in 
evidence. 


Q. Whom did you negotiate this contract with, acting on behalf 
of the railroad company ? 

A. With Mr. Henry Crawford. 

Q. That is his signatnre, is it, on that contract ? 

A. Yes, sir. 
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Q. Did you have anything to do with the matter of aompleting 
that contract or care yn it out, on the part of the Cevmane Roll- 
ing Mill Company ? 

A. Yes; our house negotiated the sale. 

Q. After the sale was negotiated what did you do while the con- 
tract was being performed ?” 

A. We undertook to do the collecting. 
1710 Q. State what you did. 

A. As the rails were shipped a bill with the bill of lading 
and a sight draft.on Henry Crawford was sent to us to collect. 

(2. What did you do about collecting ? 

A. I presented the drafts as they came from time to time to Mr. 
Crawford. 

2. What did he say? 

. His excuse was that he had not the money at that time, but 
ina a days it would be all right, and he would pay them. 

Q. What did you do with the bills of lading ? 

A. I took the bills of lading from the draft and gave the bills of 
lading to Mr. Henry Crawford, or some one in his office. 

(. Do you remember what the aggregate of those bills of lading 
was as to the iron shipped—the number of gross tons ? 

A. The contract was for a thousand tons. There was a few tons 
over a thousand tons shipped. 

(2. Do vou remember the amount? 

A. A thousand and three tons and some pounds. 

Q. After you had delivered the several bills of lading detached 
from the drafts to Mr. Crawford, did you subsequently have any in- 
terview with him with reference to the iron being sent forward and 
delivered ? 

A. Yes; I had a great many interviews with Mr. Crawford. 
1711 He acknowledged the rails were received, and that the bills 
were all right, but he was disappointed in getting money as 

he expected, and it was put off from time to time.e 

Q. What, if anything, was furnished by the Cleveland Rolling 
Mill Company in addition to the iron rails called for by the con- 
tract? 

A. There was another coutract made on the 31st day of October 

(). What vear” 

A. 1581, for splice bars or angle bars enough to furnish the thou- 
sand tons of rails. 

(). Who furnished those splice bars? 

A. The Cleveland Rolling Miil Company. 

Q. ‘To the Chicago and Great Southern Railroad Company ? 

A. Yes, sir. 

Q. You made that arrangement or contract with Mr. Crawford ” 

A. ‘That contract was made before the rails were made, but sub- 
sequently to the contract for rails the splice bars or angle bars were 
shipped with the rails. 

QQ. After all the materials, the iron rails, and the splice bars had 
been sent forward by the ¢ ‘Teveland Rolling Mill Company, did you 
have any interviews with Mr. Crawford ? 
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A. Yes, sir; a great many. 

Q. What, if anything, did you say after all had been 
1712 shipped about the correctness of the amount as claimed by the 
Cleveland Rolling Mill Company, or you for it, as shown by 

these drafts? 

A. Mr. Crawford never disputed the claim to me; he always ac- 
knowledged that the claim—the price and the claim—was all right; 
the rails had been shipped as agreed ; it was only a question of his 
not being able to furnish the money. 

Q. Do you remember the total amount of the bill ? Look at the 
statement I now show you and state whether that is correct or not. 

A. That is correct as the total amount of the invoice, 852,278.33, 
and the amount of the credit. 

Q. Does that include splice-bars and rails? 

A. Yes, sir. 

@. How mucli is the credit ? 

A. $22,634.36. 

Q. When was that latter amount paid ? 

A. That came into my possession on March 24th, 1883, | think. 

. Do you know about the time that the last bill of iron and 
splices was delivered ? 

A. That was during the first part-of December, 188]. 

Q. What is the balance due ? 

A. I have not computed it. 

Q. On what date was that credit paid ? 

A. It was paid to me March 24, 1883. 

Q. That a balance at that time ” 
1713 A. $29,643.97. 
Q. That is withcut computing interest ? 

A. Yes, sir. 

Q. When vou received the check or the draft for the amount that 
was paid of the 24th March, 1583, what, if anything, was said -by 
vou and Mr. Crawford about the interest on the whole bill? 

A. When I went to Mr. Crawford it was — the expectation, from 
previous talk, that I was expecting to get the full amount of the bill 
and interest ; but when I called upon him he said, “I can’t pay the 
whole of this; I will pay you on account, and we will adjust the in- 
terest when I pay the balance.” 

Q. What did he say about when the balance would be paid ” 

A. Well, only ina short time he would settle itup. That was 
always it—next week or in a few days. 


Cross-examination by Mr. Crawrorp: 


Q. Mr. Stubbs, you have been previously examined in connection 
with this matter, haven't you ? 

A. Yes, sir. 

. In this same case, haven't you ? 

A. Yes, sir. 

Q. Judgment has been taken, hasn't it, for that claim in the 

United States circuit court for the northern district of Illinois? 

1714 A. I don’t know anything about judgment. 
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Q. Don’t you know asa matter of fact that Mr. McMillan book 
judgment for the amount of the claim ? 

A. I don’t know. 

Q. Mr. Stubbs, have you got your letter-books here ? 

A. I have a letter-book here; yes, sir. 

Q. Have you got the letter-book containing the letter-book of 
March 24, 1883, where you sent the remittance to the Cleveland 
Rolling Mill Company ? 

A. I have not. 

Q. I wish you would be good enough to produce that. You have 
it, have you not? 

A. Yes; I think I have. 

Q. You remember you were examined about this matter before, 
do you not? 

A. Yes, sir. 

Q. You remember the kind of payment that that was made in, 
don’t you ? 

A. Yes, sir. 

Q. A check on Drexel, Morgan & Co.? 

A. Yes, sir. 

Q. You testified about your having sent a letter? 

A. Having sent a letter where? 

Q. To Cleveland, to the Rolling Mill Company. 

A. I remitted that. 7 

A. And also a statement with regard to thetransaction generally. 

Don’t you remember that? 
1715 A. I presume so; ves, sir. 
Q. Referring tothat letter, would you be kind enough to 
examine your letter-books and produce a copy of the letter-press 
copy of the letter which you sent at that time? 


Solicitor for petitioner cbjected to the introduction of the letter 
on the grounds previously stated. 


CHARLES GATZING, a witness called on behalf of the petitioner, 
being first duly sworn, was examined in chief by Col Cooper, and 
testified as follows: 


Q. State your name, occupation, and residence. 

A. My name is Charles Getzing; I am driving a car now. 

Q. Where do you live? 

A. 71 Addison street, Cleveland, Ohiv. 

Q. What business were you in in the fall of 1881 ? 

A. In the Cleveland Rolling Mill; foreman of the yard. 

Q. What were your duties ? 

A. To weigh the cars and to ship off the rails. 

Q. Do you remember about shipping rails for the Cleveland Roll- 
ing Mill Company to the Chicago and Great Southern Railway Com- 
pany ? 

A. Yes, sir. | 

Q. Have you got a statement of the amount of rails that were 
shipped ? 
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1716 A. Yes, sir. 
Q. When, and how directed, it shows? 

A. Yes, sir. 

Q. You may state what rails you shipped for the Cleveland Roll- 
ing Mill Company to the Chicago and Great Southern Railway Com- 
pany. 

. They were 52-pound iron rails. 

. How much in amount—how many gross tons ? 

. 1003 and 7%. 

1003 ; gross tons? 

. Yes, sir. 

52 pounds to the yard? 

Yes, sir. 

Where were they directed ? 

As I understood they were directed to Goodland, Indiana. 
Did you do the weighing ? 

Yes, sir. 

Have you got your book here showing the details of the ship- 
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. Yes, sir. 
. Have you got a statement made up from the books ? 
. I have. ie 
. Produce it. 
‘ap produces paper). 
s that statement correct ? 
. That is correct ; yes, sir. 


Counsel for petitione r offered the paper in evidence, which is hereto 
attached, marked “ Exhibit A.” 


1717 Cross-examination by Mr. Crawrorp : 


. Mr. Gatzing, is that your handwriting, any of it? 

. Yes, sir. 

Is that your handwriting at the bottom ? 

. Yes, sir. | 
Is a all. You did not write that, did you (indicating)? 
. I did. 

Did vou copy these of the book ? 

. I did. 

Do these agree with the book ? 

They agree with the book ; yes, sir. 


(The witness subsequently said he meant the signature was his 
handwriting, but the paper was correct). 
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D. A. CAMERON, a witness called on behalf of the petitioner, being 
first duly sworn, was examined in chief by Col. Coorrr, and testi- 
fied as follows : 

Q. What is your name, occupation, and residence ? 

A. My name is D. A. Cameron. I live in Cleveland, Ohio. I 
have charge of the shipping department of the Cleveland Rolling 
Mill Company. 
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Q. What was your occupation in the fall of 1881? 
A. The same. 
1718 Q. Do you know anything about the dies to the Chi- 
cago and Great Southern Railway Company of supplies in 
the fall of 1881 ? 

A. Yes,sir; I shipped three car-loads of plain splices for 52-pound 
rails for a thousand tons; that was the first order; of course, they 
exceeded a thousand tons, a few rails over. 

Q. How much in the aggregate were shipped—how many tons ? 

A. We shipped three car-loads, amounting, in all, to 9,226 pieces ; 
total number of pounds, 66,620—three car-loads ; Nov. 15th, 3,000 ; 
November 22nd, 3,026 ; November 29th, 3,200; in all, 9,226 pieces ; 
that is the contents of the separate car-loads. 

Q. Do you know what price? 

A. No, sir. 

Q. Do you know the going price for splices of that character that 
fall ? 

A. Only from recollection; not certainly ; somewhere in the neigh- 
horhood of $45, I think. 

Q. Per ton? 

A. Yes, sir; probably $50, it might be at that time. 

Q. Have you got a statement of this? 

A. That (handing paper to counsel) is a copy from the shipment- 
book. 

QQ. Did you make it? 

A. Yes, sir. 

Q. Is it correct from the shippizg-book ? 
1719 A. It is in my writing; I loaded the splices and saw them 
shipped. 

Q. This is vour handwriting, is it? 

A. Yes. 

(). All of it? 

A. He called the car numbers and weiglits sap this bock this 
morning. 

Q. I am speaking about your statement? 

A. That is in my handwriting. 

Q. It was taken off by you? 

A. Yes, sir. 

Q. Is the statement correct? 

A. Yes, sir; it is. 

Q. In accordance with the book ? 

A. A copy of the book. 

Q. You kept the book at that time? 

A. At that time. 

Q. You saw the stuff shipped ”? 

A. Yes, sir. 

Q. You made the weights? 

A. I made the weights. 

Q. How was it billed—to whom was it billed? 

A. It was billed to the Chicago and Great Southern railread, 
Goodland, Indiana. 


ee DPE Lee Gan, ie Sa 
FEE Re 8 hed Py Sig ns at 
; 


: 3. Vi a Ss Yi a AN at Ok BN a edi. Te ei ~ on 
‘ iat eat an. a ee a ASE eae Rio eee », as hs ; Me i) as Ste eae i PS; CesT ee The 
et oO tet ON, ig SSO sae Se ai ay Mt RN ie AC ae es es FS a ee aE OES eR Og 0) gems FORTE: 
* ely SoA = ie eee e-+ > ar. AG Ma Tone iy Pe Deis SS VRS ey Wa seen 
: : . e 4 < 


THE PITTSBURGH BESSEMER STEEL CO., LIMITED, ET AL. 799 


Counsel for petitioner have offered the paper in evidence, which 
is hereto attached, marked “ Exhibit Cameron A.” 


Cross-examination waived. 


WILLIAM CHISHOLM, a witness called on behalf of the peti- 
1720 __tioner, being first duly sworn, was examined in chief by Col. 
CoorrEk, and testified as follows : 


Q. State your name, occupation, and residence. 

A. My name is William Chisholm ; I am president of the Cleve- 
land Rolling Mill Company ; I live in Cleveland, Ohio. 

Q. What was your occupation in the fall of 1881 ? 

A.. President of the Cleveland Rolling Mill Company. 

Q. Do you know anything about the price at which 66,620 
pounds of fish- plates were sold and shipped to the Chicago and 
Great Southern Company in the fall of 1881 ? 

A. Yes, sir. 

Q. What was the price ? 

A. Two and three-quarters. 

Q. What was a fair price for those at that time? 

A. That was the regular price. 

Q. Two and three-quarters cents a pound ? 

A. Yes, sir. 

Did or not fish-plates of that character have a regular price 
in the market at that time ? 

A. Yes, sir. 

Q. What was the fair and going rate at that time for 52-pound 
iron rails per gross ton ? 

A. Fifty dollars and a quarter. 


Q. A ton ? 
A. Yes, sir. 
1721 Q. Did you ever see Mr. Crawford with reference to the 


Lill of the Cleveland Rolling Mill Company against the Chi- 
cago and Great Southern Railway Company or any other officer of 
of the railway company ? 

A. I did. Whom did you see—Mr. Crawford alone? 

A. Mr. Crawford. 

Q. Whereabouts ? 

A. I met him in New York, in Drexel, Morgan & Co.'s office. 

Q. About what titne ? 

. Well, I should think it was in the winter of 1882. 

Q The winter of 1882-"3—I mean—say December, 1882, and Jan- 
aary, 1885. { 

A. In 1882 and 1883. 

Q. It was in the banking house of Drexel, Morgan & Co., in New 
York city ? 

A. Yes, sir. 

Q. State what conversation occurred between you and Mr. Craw. 
ford there with reference to this matter or what the conversation 
was. 

A. He stated that he expected to get money from Drexel, Morgan 
& Co., and as soon as he got it he would pay us money the first ? 
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Q. Did he say anything about the bill—about it being correct or 
not? 

A. No, sir. 

Q. Nothing said about that. ‘ 

A. No,sir. 
1722 Q. What]did ‘he tell you, if anything, with reference to 
what his negotiations were with Drexel, Morgan & Co.? 

A. He didn’t tell me. 

Q. He has sworn in this case, in substance, on the former refer- 
ence that he told you as foltows: “ Right in that connection I desire 
to state that while I was making this negotiation with Drexel, Mor- 
gan & Co., which probably occupied in all over a month, I saw 
Mr. William Chisholm, president of the Cleveland Rolling Mill 
Company. in Drexel, Morgan & Co.’s office in New York, and told 
him just exactly what my business tere was and the full and pre- 
cise nature of it. Later ne got, at my earnest solicitation, 22, twenty- 
two thousand odd hundred dollars out of this very Drexel, Morgan 
& Co. loan on a check drawn on that house.” I will ask you whether 
that is the interview, that he refers to, that you are now speaking 
about ? 

A. I think it is. 

Q. Did vou ever have any other interview there ? 

A. No, sir. 

Q. What did he tell you about the full and precise nature of his 
business with Drexel, Morgan & Co.? 

A. To get money to pay our bill. 

Q. What did he say about negotiating a loan on the bonds of this 
railroad ? 

A. He didn’t refer to it at all. 
1725 (. You are confident of that ? 
A. Yes, sir. 


Cross-examination by Mr. CRAWFoRD: 


Q. Mr. Chisholm, did you ever take any steps to secure a lien on 
this railroad for the rails furnished in construction under the law 
of Indiana? , 


Objected to by counsel for petitioner. 


Q. I mean did you file any notice or claim of lien for these rails 
furnished ? 

A. I don’t believe we did. 

Q. They were furnished in the fall of 1881, wete they not? 

A. Yes, sir. 

Q. And then the first litigation that you had was reducing the 
claim to a simple judgment at law here in Chicago, wasn’t it, under 
the direction of Mr. MeMillan ? 

A. That was the first. 

Q. You never filed any notice, under the law of Indiana, to 
secure a lien for these rails, or brought any suit ta enforce any such 
lien, according to your recollection, did you? 

A. Not before Mr. McMillan had judgment entered up here. 
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Q. That shows for itself what it was; that is the only litiga- 
tion you know anything about prior to filing a petition 
1724 in this case? 
A. Yes, sir. 


Redirect examination by Col. Cooper: 


Q. You may look at the intervening petition, What was the 
amount of your claim due to you at the time of the filing of your 
petition in this cause and unpaid, calculating interest at six per 
cent. 

A. $40,002.73. 

Q. You said in answer to a question on cross-examination that 
you did not commence any proceedings for a lien. I will ask you 
why you did not, Mr. Chisholm. 

A. Well, we delayed doing anything, taking Mr. Crawford’s word 
that he would see us paid. 

Q. It was on account of assurances from Mr. Henry Crawford. 

A. Entirely. 

Q. From time to time that you would be paid. 

A. Yes, sir. : 

Mr. Crawrorp: You spoke about $40,002.73. What does that 
include? Is it a statement of the amount due on the judgment? 
It is a judgment on the judgment, isn’ it? 

Col. Cooper: That is what it is. 

Mr. Crawrorp: And costs, and all that ? 

Col. Cooper: Yes. 

Mr. CRAWFORD: It is not the claim with interest, as Col. 
1725 Cooper inquired of you, but it is the amount due on the 
judgment in Indiana that was taken on the judgment and 

costs in Illinois, isn’t it? 

Col. Cooper: That is it. | 

Mr. CraWwForD: So it is interest on interest and interest on costs, 
and so forth. 

A. Yes, sir. 

Col. Cooper: You may look at that statement and say what the 
tie amount due was, computing simple interest from the time the 
account began to run, after the goods were delivered, up to the time 
_ judgment was taken in Chicago. 

A. $35,160.22. 

Q. The total amount of the claim was $52,278.33, was it not ? 

A. Yes, sir. 7 

Q. And then on the 24th day of March there was paid a sum of 
how much? 

A. $22,634.36. | ) 

Q. Then computing interest on that upto the time the judgment 
was ‘rendered in the circuit court of the United States for the north- 
ern district of Illinois, the amount due at the date of the judgment 
was—— 


A. $35,160.22. 
101—1280 
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Counsel for petitioner offered in evidence the computation marked 
“Exhibit A, Chisholm.” 
Col. Cooper: A certified copy of the judgment obtained in the 
United States circuit court for the northern district of Ilh- 
1726 nois, together with the judgment rendered in the Newton 
circuit court in Indiana, later, upon that judgment, will be 
submitted to the master as part of the proof in this case. 


Mr. Crawrorpb: Mr. Chisholm, there have been many thousand 
tons of rail previously sold, delivered, and paid for, haven’t there? 
A. Well, I wouldn't be certain, but I presume so. 


JABEZ B. Strusss, being recalled, was examined in chief by Col. 
CooprEr, and testified as follows : 


Q. Have you brought your letter-book ? 
A. Yes, sIr. 

Q. Read the ietter that was called for. 
A. (Witness reads letter as follows :) 


“Marcu 247TH (the year is not down here, but it is 1883). 
William Chisholm, Esq., president Cleveland Rolling-Mill Com- 
pany. 

My Dear Str: Enclosed I herewith hand you Henry Crawford's 
check on Drexel, Morgan & Co., New York, for $22,634.56, cash on 
account, being the amount of your bills against the Great Southern 
Railroad Company, November 14th to 28th, inclusive, 1581, nine 

bills, leaving out interest to be paid in final settlement. I 
1727 must say I am disappointed, for I expected a full settlement. 
Mr. Roswell Miller, the party who countersigns the check, 
does so for Drexei, Morgan & Co., so there is no question about the 
check being paid. I have had two interviews with Mr. Miller, and 
he says there ts no question In Ins mind but what the whole claim 
will be paid: that Mr. Crawford gets the money from D., M. & Co. 
in three installments. [ think Crawford will pay some more in 
about two weeks. 
Yours truly, J. B. STUBBS. 

Please acknowledge receipt. 

s.” 

Here is a post-script: “ W. C.;” that is Mr. Chisholm’s initials. “1 
think Crawford will kick when it comes to paying seven per cent. 
interest. If he does, what do you authorize me to accept? Stubbs. 


Col. Coorer: Did you ever explain to Mr. Chisholm, or to any 
other officer or agent of the Cleveland Rolling-Mill Company, any- 
thing that you Knew about the manner in which Mr. Crawford was 
getting his money on the bonds of this railroad company ? 

A. I think—it 1s my impression that I notified Mr. Chisholm 
that Mr. Crawford was getting his money from Drexel, Morgan «& 
Co. 


7% 
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1728 Q. Of course; that you notify him there. Now I ask you 
whether vou told him in manner in which he was getting 
it—how he was getting it, and so forth ? 
A. I don’t know as I did; I don’t know as I knew. 


le Cross-examination by Mr. CrAwrorb: 


Q. Let me refresh your recollection. I think you testified before; 
| don’t you remember that from time to time you called upon me and 
‘ asked for security for some of the bonds of the company to secure 
the Cleveland Rolling Mill Company for unpaid rails, don’t vou? 

A. I remember of asking you at one time if you would not give 
notes secured by bonds. 

; Q. Didn't I tell you at that time thet the bonds were hypothe- i 
| cated ? 

A. Well, I think you said they were in a shape that you could 
not —. 

Q. Didn't I tell you that they were pledged for debts? 

A. Well, I don’t know but you did. 

Q. Wasn’t it not only once but a great many times we had those 
interviews, and didn’t I tell you I was trying to make a negotiation 
with Drexel, Morgan & Co. before it was made”? 

A. I presume you did. 
1729 Q. Didn't I tell you that that negotiation was a negotiation 
for them to advance money on the bonds? 
o A. I could not say whether that is it or not. 
Q. What is your impression ? 
oi A. Well, my impression is that you were putting up securities of 
some kind, of course, to raise the money. 

Q. Wasn't’ it the bonds of the company I had told you about, be- 
cause vou had asked me for them, hadn't you ? 

A. I did at one time, I know. 

Q. Only once do you think? 

A. Well, I don’t know. 

Q. Wasn’t it repeatedly, now ? 

A. No; I didn’t ask you repeatedly for notes and securities, but I 
got tired—— 

Q. Do you know you asked once? 

A. Yes; I do. 

Q. And that was the response” 

A. Yes, sir. 

Q. Don’t you remember before, the Drexel, Morgan & Co. loan 
was negotiated that vou were advised of that—that I was negotia- 
ting a loan of Drexel, Morgan & Co., on the pledge of the railroad 
company's bonds, to build the road and pay off its debts” 

A. Well, I don’t know anything about what your security was; I 
know you told me you were negotiating, and I have every reasun to 
believe that you were; your promises were made on that several 
times. 


HENRY H. PORTER VS. ~ 


1730 “ EXHIBIT GATZING A.” 
D LS. & . = ° 
ate. M.S cars, Net weight. Date. | Car No. | Net weight. 
1881. | 1881. | | — 
Nov. 14____.*_-. 11,828 31,880 Nov. 28...-.. 11,568 | 29,990 
site ee 10,227 | 31,750 * 29.......: 10,994 | 29,590 
= ies, SUN ie | 14,091 | 31,660 * “_ Uo 11,999 40,180 | 
0, | 12,369 | 31,200 « « 1. 11,448 40,280 
ae fe one 12,431 | 31,260 “ i. 11,969 | 39,760 a a 
aticg TO 12,323 | 81,260 ol ——-: 12,486 39,990 | 
© 16.......-.; 10,868 | 31,600 “« “ i 12,036) 29,810 
TB nw nnns 10,161 | 29,420 oe 12,150 | 31,540 
ae, ra 12,476 | 31,6440 | “ 30._____- 11,021 | 30,090 
a 11,960 | 31,570; * «__..: | (1,828 | 24,790 
“* 17818... 10,822. Rae *. 12,066 | 30,080 
6 tn, cee) | 81,240; “© «1. 12,338 31,280 
‘ ai ane Cats | 10,409 | 31,040) 10,723 29,840 
* cep ne | 10,778 | 31,310 | Dee. Ist_ .--_- _| 12,844 31,400 
* 25... .--.| 12,896 | 82,110;  & ll 12,282 31,560 
I a. 12,021 S170; * #2... 10,499 31,070 
etiines re 11,767 30,4705 12,389 | 31,170 
“6 | 11,096 30,570) ol, 12,286 31,690 
i, RE 10,479 , 20,000, “« “ | 12,042 | 31,420 
it ta aoe | 11,462 30,200 * “1.1. | 12,201 | 31,400 
“6 ll! (10,242 | 31,620) “« “1. 12,148 30,890 
tt est SR 40,500 |“ Qnd______- ' 10,869 | 29,870 
in ne, 81,650; © oo. 12,115 | 32,050 
wo | 10,961 40,410; 1: 12,017 31,310 
<. 98........|. 39,488 40,700) © 11,897 | 40,1 
I ian | =. 11,787 99,780 | * 1. 12,478 31,17 
i Mae! Se 29,680 LL 11,972 39,950 
We ciel 26,740 3rd. tL. 11,192 31,000 . 
‘e 6 ll] AS Nes 81,590; «© 1.) 19,077 | 31,220 
OS cet eee 31,510; * «1. 1.) 12,748! 24,340 
tt weinan| ee 40,550 
i anne) > 29,610 | 
; 
1,019,890 ' 1,000,080 


1731 52-lb. iron rails shipped from C. R. M. Co., Cleveland, O., 
to Chicago & G’t Southern R. R., Goodland, Ind., by Chas. 
Getzien, at dates given in this list: 


1881. Carnumber. Net weight. 
BOOT DG ces sinks cdiclen ck nd dc wankctiadebeas ae 40,370 
7 © éviémuinemnd wins clemmmeeuie iain 11,959 32,320 

ps ©  tiucu ai eeteiiniiecksalaie: Baia wins aie adbaas gulaieaad 10,632 29,180 

“ ss dteiasbcentisth tie mund eaten aides ih isiinisa dessin ok insseaanes 11,865 40,140 

. D ik Keane: sw inianitad nose i 11,752 27,180 

. sacs cainicsne abuso ickcgh es se ae 13,765 27,130 

. O  dnody Mntndhweedeeneaiedsee me 12,325 7,480 


Total number cars shipped___..----.......-----.-- ° 
GE WAIN 5 ooo ciicwntccacccemneccennindatceecgn oe 2,248,750 


NIE LOT TAD NNO NTE A DETER EE MOR Ae ee 003.9 
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I hereby certify that all these cars rails, as specified, were ship 
& weighed by me as shipping clerk for the Cleveland Rolling Mill 
Co. to the Chicago & G’t South. R. R. Co., Goodland, Ind. 
CHARLY GEITZIEN. 


1732 “CAMERON EXHIBIT A.” 


Shipped by Cleveland Rolling Mill Co., Cleveland, O., to Chicago 
& G’t Southern R. R. Co., Goodland, Ind., the following cars fish- 
plate- for 52-lb. iron rails: 


1881. Car No. Quality. Net weight. 
Nov. 15th. 12,664 3,000 plain splices. 22,100 
i ae 6,904 3,026 “ Xs 22,150 
eee 15,160 3,200 “ ° 22,370 
9,226 Total Ibs... 66,620 


I hereby certify to haying shipped above 3 cars splices, as de- 


scribed above. 
-° D. A. CAMERON, 
Shipping Clerk for C. R. M. Co. 
“ EXHIBIT CHISHOLM A.” 
Statement. 


CLEVELAND, Dec. 26th, 1883. 
From Cleveland R. M. Co., No-. 99 & 101 Water St., to Chicago & 
G’t Southern R. R.: : 


Summary. 
Dr. as per statement attached..-......-...-------.. --- 20,643 97 
In’st from average date of delivery to Dec. 26, 
8, @ 62,278.38, 6% ............ ....-..- $6,534 79 
Less in’st on payment M’ch 26, ’85, 22,634.36, 
to Dee. BB, Be, OW nin ce caccccemdmwonns 1,018 54 
. Proportion of in’st due C. R. M. Co...-.-..------.----- 5,516 25 


35,160 22 
WM. G. McMILLAN, Att'y. 


1733 In the Matter of the Intervening Petitioner of Crerar, 
Apams & Co. 


Testimony taken before W. P. Fishback, master in chancery of said 
court, at Chicago, Thursday, June 17th, 1856. 


Present: Lyman & Jackson, on behalf of the petitioners, O. Peck- 
ham, Henry Crawford, and R. B. F. Peirce, Esqrs., for the bond- 
holders. 
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Epwarp S. SHEPARD, called on behalf of the petitioner, being first 
duly sworn, was examined in chief by Mr. Jackson, and testified as 
follows: 


Q. What is your name? 
A. Edward S. Shepard. , 
Q. What is your business ? 
A. Railroad supplies. 
Q. With what firm are you connected ”? 
A. Crerar, Adams & Co. 
Q. How long have you been a member of that firm ? 
A. About 12 years. 
Q. Look at the document I now show you, endorsed on the back, 
“Filed October 2, 1885, Noble C. Butler, cierk,” and state 
1734 whether that is your name atteched to the affidavit. 
A. Yes, sir. 
(. Look at the statement attached to the affidavit and state to the 


court what that is. 


A. It is a statement to the Chicago & Great Southern Railway 
Company for supplies furnished. 
Q. Made by whom? 
A. Made by our cashier and myself. 
(. Made by what firm ? 
A. Crerar, Adams & Co. 
Q. To that railroad company ? 
A. Yes, sir. 
Q. Do you know those supplies were furnished by Crerar, Adams 
& Co. to the railway company ? 
A. Yes, sir. 
Q. At what time ? 
A. At the date specified here. 
@. What is the amount of the earen! ? 
A. $7,809.94. 
Q. Has it ever been paid? 
A. No, sir. 
Q. Is that without interest or with ? 
A. Without interest. 
Q. Has it ever been presented for payment? 
A. Y¥ es, sir. 
Q. Upon what terms were the goods sold ? 
\. Well, I don’t know that there was any terms specified ; our usual 
terms are thirty days, always; of course, we don’t always get 
1735 paid in thirty days; sometimes we have to give ninety, but 
thirty days is our regular term. 


Cross-examination by Mr. CRAWFORD: 


Q. How much of this bill, Mr. Shepard, was furnished after Feb- 


ruary 27, 1884? 


A. $1,411.58. 
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1736 Smith Bridge Company. 
In the Matter of the Intervening Petition of the Smitny BripGe 
COMPANY. 


Rosert W. Smita, being sworn, testifies as follows: 
Direct examination : 

Questions by Mr. Cooper : 

1 Q. State your name, occupation, and residence. 

A. Robert W. Smith; residence, Toledo, Ohio; president of the 
Smith Bridge Company. 

2 Q. Did your company ever make any contract with the defend- 
ant Crawford, acting for the Chicago & Great Soutbern Railway 
Company ? 

A. It did. 

3 Q. Look at that document and state what it is. (Showing 
paper.) 

A. This is a contract made Oct. 26, 1882, made for a bridge over 
the Wabash river at Attica, on the-line of the Chicago & Great 
Southern railroad. 

Said contract is introduced in evidence by the petitioner, [and] 
the contract identified by the witness — and of the date named in 
his answer. 

The petitioner is permitted to withdraw the original contract and 
furnish a copy of the same, which copy is marked Exhibit Smith 
Bridge Company No. 1. (See .page 188.) 

4Q. Did the Smith Bridge Company ever make any con- 
1737 «tract for the building of the bridge for the Chicago & Great 
Southern railroad ? 

A. That was later—about a vear afterward, I think. 

9Q. Look at the paper now shown you and say what it is. 

A. It is a contract for a bridge over Pine creek, July 24, 1885. 

6 Q. Is this that contract ? 

A. Yes, sir. 

Said contract 1s introduced in evidence by the petitioner, the orig- 
inal being by permission withdrawn, and a copy put if in its place, 
which copy 1s marked Exhibit Smith Bridge Company No.2. (See 
page 192.) 

7 Q. What did the Smith Bridge Company do in the matter of 
the building of the bridge over the Wabash river ? 

A. The building was completed according to the stipulation of 
the contract In 1585. 

8 Q. What‘do you know from personal examination of the work 
as it progressed about the work being done ” 

A. The bridge was completed fully according to coutract. [ vis- 
ited it several times during the construction of it and had consulta- 
tions with Mr. Peters, the engineer. i 

9 Q. Was Mr. Peters, the engineer, in charge for the company ? 
A. Yes, sir. 
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1738 10Q. Did you get estimates monthly under the contract for 


the work as it progressed ? 


A. There were estimates returned by the engineer monthly, not 


immediately after the materials were furnished, but a little later, in 
the ordinary way. 

11 Q. Were the estimates furnished by the engineer; did he pass 
upon the work ? 

A. Yes, sir. 

12 Q. Until its final completion ? 

A. Yes, sir. 

13 Q. And gave a final estimate ? 

A. Yes, sir. 

14 Q. Were any of the estimates paid ? 

A. They were; I think the two first estimates were paid. 

15 Q. Do you remember how much they amounted to—that is, 
the two estimates that were paid. 

A. The first was $12,825 ; that was the first that we received. I 
do not know whether that was covering a single estimate or whether 
it was two; it was the first payment. The date is June 16, 1883. 
The second one was paid Aug. 21, 1883—$4,725. 

16 Q. Were there any subsequent estimates paid after that ? 

A. No, sir; there was a payment made. 

17 Q. That is a matter that I shall ask you about when we come 

to the small bridge. 
1739 A. There was nothing more paid on the large bridge. 
i8 Q. I will ask you what the Smith Bridge Company did 
with reference to the completion of the contract for building the Pine 
Creek bridge under the second contract introduced in evidence. 

A. We built the bridge according to contract, and it was accepted 
by the engineer. 

19 Q. Did you see the work as it progressed from time to time on 
that bridge also, or any of it ? 

A. Yes, sir; I saw the most of it, but do not recollect that I saw 
"it after it was “entirely completed. The material was all there, and 
it was partly constructed. 

20 Q. Did your estimate that you got include the two? 

A. Yes, sir; the engineer returned the estimate in that way and 
reported to us. 

21 Q. Will you look at these documents now showin you and state 
what they are. 

A. Those are the estimates as returned to the company. 

22 Q. The Smith Bridge Company ? 

A. No, sir. 

23 Q. The railroad company ? 

A. These, I presume, were returned in to the railroad com- 

1740 pany asamountsduethe Smith Bridge Company for work done. 
The first is on the river bridge, and they all specify what they 
areon. They are estimates such as it was customary to make. We 
sometimes get a copy of them, and sometimes we donot. These are 
the regular estimates as returned by the engineer to the railroad 
company as being the amounts due the Smith Bridge Company. 
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24 Q. Among those estimates you have been identifying there are 
none of the estimates that have been paid; they do not include any 
of the estimates that were paid—TI mean an estimate for $12,825 and 
another estimate for $4,725. 

A. They were paid. 

25 Q. Those ure not included in these estimates, are they ? 

A. No, sir; those come later, and the other—that $4,000—was 
paid after this $8,000 estimate appears to be due. 

26 Q. To make it short, the estimates that you have there in your 
hand which you have identified are estimates for work done and 
material furnished which have not been paid ? 

A. None of these, except this sum of $1,000, I presume should 
come off of this $3,175. 

27 Q. The voucher dated July 6, 1883, contains that entry, does 

it not—that memorandum that $1,000 is to be taken out ? 
1741 A. This seems to be an estimate of the 150-ft. bridge on 

which the $1,000 was to apply. As tothis estimate of $5,175 
I will explain that the $1,000 that was paid in December was to 
apply on this voucher. 


The petitioner introduces in evidence the estimates above referred 
to, dated July 6, Sept. 6, Oct. 6, 1883, and Feb. 5, 1884, and marked 
respectively Exhibits Smith Bridge Company Nos. 3, 4, 5,6, & 7. 

28 Q. As I understand you, you have not the first two original 
estimates ? 

A. I have not; amounting to some $17,000. 

29 Q. I mean the two estimates—one for $12,825 and the other 
for $4,725, which were paid. 

A. Yes, sir. We did not receive those vouchers at all. Those 
vouchers were sent directly to the company. We simply got the 
amounts the best we could. Sometimes we would get a copy of 


them sent to us. 


By Mr. Pierce: 


30 Q. Where are those two vouchers that were paid ? 
A. I do not where they are. 


By Mr. Cooper : 


31 Q. Those amount to $12,825 and $4,725. What other pay- 
ments, if any, have been made to the Smith Bridge Company for 
this work ? 

A. There was $1,000 paid in Dec., 1883. 

32 Q. That was paid you? 
1742 A. It was the understanding it was to apply on the Pine 
creek bridge. It was an advance payment. We dec!ined to 
go ahead unless there was something advanced on it, and we got 
$1,000, which we applied on the Pine creek bridge. 

33 Q. So in all yon have been paid the total sum of $18,850 7 

A. Yes, sir. 

34Q. That includes all the payments? 
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A. Yes, sir. 

35 Q. Did the company furnish anything outside of the bridge— 
in material ? 

A. They furnished 4,426 ft. of lumber for stringers, which, I think, 
we used on the trestle-work, perhaps. 

36 Q. That is estimated in one of the estimates, is it not ? 

A. Yes, sir; the amount is $75. . 

37 Q. What was the total amount of work done, as appears by 
were estimates ? 

. There is a little discrepancy in what the total amount should 
oy It is different from what it is returned to be by Mr. Peters 
there. The 150-ft. span—the Pine creek bridge—according to con- 
tract, should amount to $5,250, while these vouchers returned by 
Mr. Peters put it at $75 less. 

38 Q. $5,250 is the contract price‘ 

A. Yes, sir. 
1743 39 Q. Take it, I mean, on the contract price. In the first 
place, I will ask you what was the total value of the Wabash 
bridge ” 

A. $34,200. 

40 Q. What of the Pine creek bridge? 

A. $5,250. 

41 Q. And the extra timber for the trestle? 

A. $75.24. 

ry Q. Making in all how much? 

$39,525.24. 

43 Q. And the total pay ments of $18,550 deducted therefrom leaves 
a balance of how much? 

A. $20,975.24. 

44 Q. These bridges were all constructed and used in the road, 
were they ? 

A. Yes, sir; they were put in place on foundations furnished by 
the company. 

45 Q. When did you see them last, either of them ? 

A. I do not recollect the date. I was there while they were put- 
ting up the Pine creek bridge after the river bridge was completed. 
Just the date I do not recollect. 

46 Q. According to your information and belief are those bridges 
there vet? 

A. Yes, sir; they were completed according to contract. 

47 Q. How long have you been in the bridge business ? 

A. About nineteen vears. 

48 Q. Outside of any contract what was the reasonable value of 
these bridges as built’ 

A. The value of them is what our contract called for. That is 

the way we considered it anyway. 
1744 49 Q. Do you now consider itas having been the fair value 
for those bridges ? 

A. Yes, sir; the price of bridges has changed some since then ; it 
was a fair value for the bridges at that time. 

00 Q. I will ask vou whether you have talked with Mr. Henry 
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Crawford, who was at one time president of the Chicago & Great 

Southern Railway Company, about this work and your pay therefor? 

A. Well, I have had several talks with him—I do not remember 
the dates—pressing him to pay us the balance due us. 

51 Q. What was his reply; what was his statement”? 

A. He made repeated promises to pay on certain dates, but did 
not fulfill the agreement. | 3 

52 Q. What, if anything, did he state to you about the means of 
getting payment—his means of getting money to make payments 
with? : 

A. We had a good deal of talk at different times about raising 
funds.and he said they would have funds in a short time to com- 
plete the payments. 

od Q. Did he state where he was going to get his money ” 

A. I do not know that he did and I donot know that he did not; 
he did a good deal of talking and made a good many promises. 

04 Q. I am asking you particularly with reference to 
1745 ~whether he ever talked with you about the correctness of 
your account and as to whether the company really owed 

you the money or not. ve 

A. There never seemed to be any dispute about that. A final 
settlement was :nade with him at Chicago — giving a check for the 
balance due us. That was according to our agreement. 

53 Q. He gave vou a check. Was that check ever paid ? 

_ A. No, sir. 
06 Q. No part of it? 
A. No, sir. 


Cross-examination : 
Questions by Mr. Pierce: 


57 Q. Where is the check ? 
A. Mr. Tollerton has it. (Mr. Tollertou produces said check.) 


The respondent offers said check in evidence, dated April 3, 1884, 
and signed by H. Crawford, with protest. A copy of anid check and 
protest is allowed to go in instead of the original, which may be 
withdrawn. Said copy 1s marked Exhibit Smith Bridge Company 
No 8. (See page 202.) 


58 Q. Was that check given to vou for the amount of balance due 
you on those two bridges ” 

A. Yes, sir. 

59 Q. You say there never seemed to be any dispute at all about 
the amount due you for building those two bridges ? 

A. No, sir. 
1746 60 Q. But Mr. Crawford finally gave you that check in 
ayment of the balance that was due you ” 

A. Yes, sir; it was done under the direction of the engineer, and 

there never bas been any dispute about it. 
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By Mr. Cooper: 


61 Q. Mr. Peters was the engineer? 

A. Yes, sir. 

62 Q. Did you take the check from Mr. Crawford yourself? 

A. No, sir. 

63 Q. The circumstances of the taking of the check you do not 
know anything about, except as you were told it? 

A. No, sir. 


By Mr. PIERcE: 


64 Q. But your company took this check? 

A. Yes, sir. 

E. W. ToLerton, being sworn, testifies as follows: 
Direct examination : 

Questions by Mr. Cooper: 


1 Q. State your name. 

A. E. W. Tolerton. 

2 Q. State your occupation and residence. 

A. I am an attorney-at-law in Toledo, Ohio. 

3 Q. What connection, if any, have you with the Smith Bridge 
Company? 

A. | am their attorney, and have been for a number of years. 

4Q. What have you had to do in the matter of the claim 
1747 against the Chicago & Great Southern Railroad Company for 
the Smith Bridge Company ? 

A. Since the claim was due, or very shortly afterwards, I have 
been prosecuting the claim for collecting. It has been in my hands 
for the purpose. 

5 Q. Whom have you seen with reference to it on the part of the 
railroad company ? 

A. I have seen Mr. Porter, Henry Crawford, Mr..Nickerson, and 
Mr. Gage, of the First National Bank of Chicago ; Mr. Pierce, of Craw- 
fordsville, yourself, and others. 

6 Q. When did you see Mr. Crawford first? 

A. I first saw Mr. Crawford, I think, in the spring of 1884, either 
in February or March, according to my recollection, in Chicago. 

7 Q. What took place between vou and Mr. Crawford? 

A. I first went to see him to see if I could not induce him to make 
arrangements to pay the claim, and he talked very fair and put me 
off with promises that he would pay it inside of fifteen or twenty 
days, and I returned home. I think at the expiration of a month 
I went to Chicago and saw him again, and at that time he said to 
me that he had made arrangements, and that he thought they would 

certainly be completed, so that he could get the money inside 
1748 of fifteen days to pay off this and other claims, and at that 

interview he gave me the check, payable, I think, in thirty 
or forty days from the time he gave it to me. The check was drawn 
payable some time in the future—thirty or forty days from the time 
I saw him. 
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—~8 Q. That is the check introduced in evidence to which you refer, 
is 1t! 

A. Yes, sir. 

9 Q. The date it bears was thirty or forty days in advance of the 
time given. 

A. Yes, sir. He wanted to give it in fifteen days, and I said to 
him if he would pay it in thirty or forty days I should be very glad, 
and put it so myself, so that he had plenty of time to arrange the 
matters he talked about. 

10 Q. Did he make any objection to the amount due? 

‘A. No,sir. I had the same bills that we have here now, and 
from those bills we made the computation and put it in that check. 

11 Q. The check bears some interest. 

A. Yes, sir. 

12 Q. On what estimate did you base the interest ” 

A. From the dates of the estimates—the same estimates introduced 
in evidence here? 

13 Q. Did you ever see him after that? 

A. Yes,sir. I saw him once after that, after the check had 

1749 gone to protest; I was in.Chicago; went up there, 1 think, 

to see other parties, and went to his office and requested him 

to take me down and introduce me to parties at the First National 

Bank, and he did so; took me down and introduced me to Mr. Gage, 
and Mr. Gage introduced me to Mr. Nickerson. 

14 Q. What was the object taking you there ? 

A. I think I went at that time for the express purpose of seeing 
the parties at the First National Bank. My clients had been in- 
formed by Mr. Gage, I think, that they had some interest in that 
inatter, and they wanted me to go and talk with the parties at the 
First National Bank, and see if 1 could not make some arrangement 
with them if they were interested in the road in providing for this 
claim. Mr. Crawford took me down and introduced me to Mr. Gage 
at my request. 

15 Q. What took place between you and Mr. Gage and Mr. Nick- 
erson ? 

A. Mr. Nickerson was not there at first, but I talked with Gage 
and told him I represented the Smith Bridge Company, and they 
were desirous of having their claim paid, and that the character of 
the claim was such as to make it a preferred claim, and we thought 
it ought to be paid and paid now. 


1750 This answer is objected to by the respondent. 


16 Q. That is, by virtue of the special lien ? 

A. He requested me to let him have the contract, and asked me if 
I had it, and I told him I bad a copy, and I handed it to him and 
he kept it. 

17 Q. Which one? 

A. Both contracts. 
18 Q. Mr. Gage is vice-president of the First National Bank ? 

A. Yes, sir. 
19 Q@ About when was this interview ? 
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A. On the 4thof December. I went out on the evening of the 3rd, 
and that interview with him was on the 4th of December, 1884. He 
said to me that Mr. Porter was the man that I ought to see, as he 
was the most interested in the matter, and I sought to see him, but 
he was out of the city, and I did not get a chance to seem him. 

20 Q. But you saw Mr. Nickerson while you were there? 

A. Yes, sir. 

21 Q. This was Samuel N. Nickerson, the president of the bank ? 

A. Yes, sir; he came in and J had an interview with him and Mr. 
Gage in the president’s room. 

22 Q. What did they say about any syndicate taking these 
bonds ? 3 
1751 A. They said there was a syndicate organized and they 

were then negotiating for the bonds. I asked Mr. Gage if 
they had them then in their possession and control and owned 
them, and he said not vet, and I asked him how long it would be 
before they would get them, and he said about the middle of Jan- 
uary they would have them and would be able to negotiate them 
with us for our claim. I will say he told me most positively that 
he thought there would be no question but they would eventually 
own and control those bonds. 

23 Q. Prior to this time, in the early part of 1884, did you take 
any steps to have the railway company notified that vour company 
relied upon a special contract lien ? 

A. Only in my conversation with the president of the road, Mr. 
Crawford. 

24 Q. Do you know anything about that document that is now 
shown you? 

A. Yes, sir; | drewthat up. This was drawn up by me at the 
date of the completion of the bridges. Mr. Smith came to me and 
as a result of that interview I drew up that paper and signed it and 
directed him what to do with it. | 


The petitioner introduces in evidence the notification referred to, 
signed by the Smith Bridge Company, by E. W. Tolerton, 
1752 and dated Jan. 25, 1884. By permission the original paper 
is withdrawn and a copy furnished in its place, which copy 
is marked Exhibit Smith Bridge Company No. 9. (See page 205.) 
The respondent objects to the aieiatlon of said paper. 


Witness continues: On my return, not being able to see Porter, I 
sat down next day and wrote him a letter, and those are the letters 
that have been introduced in evidence, and Mr. Porter replied to 
me. Ina letter I wrote to him I enclosed a copy of the Wabash 
river bridge contract and he acknowledged the receipt of the copy 
of the contract. 

25 Q. State whether vou gave Mr. Crawford a receipt at the time 
he gave you the check. 

A. Yes, sir. 

26 Q. Was this check taken as payment? 

A. No, sir; I gave him a receipt that when the check was paid 
that receipt was to be valid. 
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Cross-examination : 
Questions by Mr. PIEKcE: 


27 Q. What did you give him when you took this check? 

A. I gave him a receipt for the check, stating that when the 
check was paid it should be in payment of the Smith Bridge Com- 

any. : 
1753 r 28 Q. That receipt will show for itself, of course? 
A. Yes, sir. 

29 Q. The first interview you had with Mr. Crawford was along 
in the spring of 1884? 

A. Yes, sir. 

30 Q. Did he make any promises to you for the payinent of this 
bili before the time this check was finaliy given? 

A. Yes, sir. , 

31 Q. What did he say to you about his making arrangements to 
get money to pay this bill? 

A. He said he thought that in a few days he would have the 
money so that he could pay this and other claims. 

32 Q. How did he expect to get the money ? 

A. I do not know that he said anything except that he was mak- 
Ing negotiations. 

33 Q. Did he savy he was trying to negotiate the bonds of the com- 
any? 

A. I think he said he was negotiating with a gentleman by the 
name of Mr. Porter. 

34 Q. Did you say that was in the spring of 1884? 

A. I was there several times, and I may get these interviews con- 
fused us to dates. ; 

35 Q. In the spring of 1884, shortly after this bill was filed, and 

when it first came into your hands for collection, when 
1754 you talked to him about its being paid, did he not tell you 
1c Was negotiating the sale of his bonds on the road? 

A. No, sir. 

36 Q. And that he expected to raise money in that way to pay his 
bills? 

A. No, sir; I think not. 

37 Q. Did he tell you simply that he was trying to negotiate to 
raise some money? 

A. Yes, sir. The first interview I had he told me he expected to 
have the money very soon to pay the claim; afterwards he spoke of 
his negotiations with Porter. 

38 Q. Afterwards, you say. When was that—was it in the fall? 

A. When he gave the check he spoke then of negotiating with 
Porter, and I slied in the morning and he said, “ You be in here 
at 2.00 or 2.30 and I will see Mr. Porter in the meantime, and I 
may have the money for you before you leave the city to-night for 
Toledo ;” and I told him T would be very grateful if he would, and | 
went and took my dinner, and along in the afternoon I went to see 
him, and he said he had failed to see Mr. Porter and make the ar- 
rangements to receive the money, and I said I must have some 
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1755 satisfaction or I would take the bill in my pocket and go to 
Indianapolis and file it, and the result was this check. 

39 Q. You had these estimates with you when you had that con- 
versation with Mr. Crawford? 

A. I had the statements of the Smith Bridge Company that have 
been introduced in evidence here. 

40 Q. And you sat down with Mr. Crawford and ran through 
them and made a settlement about the amount due? 

A. Yes, sir. 

41 Q. And it resulted in the amount and interest that is included 
in this check? 
A. Yes, sir. 
42 Q. And he gave you this check? 
A. Yes, sir. 
43 Q. And for it you gave him the receipt you spoke of” 
A. Yes, sir. 
44 Q. And the receipt he has? 
A. Yes, sir; he ought to have it. 


1756 EXHIBIT SMITH BripGrE Co., No. 1. 


This agreement, made and entered into on this 26th day of Octo- 
ber, 1882, by and between the Smith Bridge Company of Toledo, 
Lucas county, in the State of Ohio, party of the first part, and the 
Chicago & Great Southern Railway Company, a corporation formed 
under and pursuant to the laws of the State of Indiana, party ofthe 
second part, witnesseth : 

That whereas the party of the first part has this day and doth 
by these presents contract and agree to construct and build for the 
party of the second part a bridge over and across the Wabash river 
at or adjacent to the town or city of Attica, in the State of Indiana, 
consisting of six (6) spans of one hundred and fifty (150) feet each, 
of the pattern and style known as the Pratt combination truss, 
with the Smith improvement, of the capacity of thirty-five hundred 
pounds (3,500) per lineal foot, on a factor saf-ty of five (5), all in ac- 
cordance with the plans and specifications hereunto attached, marked 
Exhibits “ A” and “ B,” and referred to and made part of this agree- 
ment, to be fully completed, including the track-stringers, ready to 
receive the ties, and slaeed upon the a and abutiments prepared 
to receive the bridge constructed by the party of the second part in 

the Wabash river at Attica aforesaid. 
1757 For which bridge the said part- of the first part is to receive 
the sum of thirty-eight ($38.00) dollars per lineal foot, mak- 
ing the sum of thirty-four thousand and two hundred ($34,200.00) 
dollars, for said bridge, upon the terms and conditions hereinafter 
contained. 

And the party of the second part agrees upon its part to pay said 
sath of the first part said sum of thirty-eight ($38.00) dollars per 
ineal foot, or in all the sutn of thirty-four thousand and two hun- 
dred ($34,200) dollars, for such bridge. 

It being understood that said bridge is to be in all respects first- 
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class and to be made of good material, suhject to inspection and ap- 
proval of the engineer in charge of said work. 

Payments to be made as follows, except otherwise agreed by the 
parties hereto: 

On or about the first of each and every month the party of the 
second part shall by its chief engineer cause estimates to be nade of 
the amount and value of the bridge material and work done on the 
same, delivered at the place of the erection of said bridge, and also 
estimates of the amount and value of the bridge as placed in posi- 
tion, and the party of the second part shall pay the value of such 
estimates less ten per cent. retained until the bridge is fully com- 

pleted, and the money due on such estimates to be paid on 
1758 or about the 15th of each month, upon final estimate and 
completion of the bridge. The balance due thereon is to be 
aid in accordance with the foregoing contract and price of said 
weed at which time the title of said bridge is to vest in said party 
of the second part, but during the construction of said bridge and 
until the contract price shall have been fully paid the title of said 
bridge and material shall be and remain in the party of the first 
part as their individual property.. And in default of payment of 
the contract price of said bridge the party of the first part reserves 
the right to remove said bridge and bridge material. 
CHICAGO & GREAT SOUTHERN RAILWAY 
COMPANY, | 
By H. CRAWFORD, Jr., Sec’'y & Treas’r. 
THE SMITH BRIDGE Co., 
By R. W. SMITH, Pres. 


CuicaGo, Dee. 2, 1882. 
For value received I hereby guarantee the due performance by 
the Chicago & GreatSouthern Railway Company of all the covenants 
and payments by it agreed to be performed in the foregoing con- 


tract. : 
HENRY CRAWFORD: 


1759 Exnisit SmMitny Bripce Company No. 2. 


This agreement, made and entered int»>this 24th day of July, 1883, 
by and between the Smith Bridge Company of Toledo, Lucas county, 
in the State of Ohio, party of the first, and the Chicago & Great 
Southern Railway Company, a corporation formed under and pur- 
suant to the laws of the State of Indiana, party of the second part, 
witnesseth : | 

That whereas the party of the first part has this day and doth by 
these presents contract and agree to construct and build for the party 
of the second part a bridge over and across Pine creek, at or near 
the town or city of Attica, in the State of Indiana, consisting of one 
(1) span of one hundred and fifty feet (150 ft.) of the pattern and 
style known as the Pratt combination truss, with the Smith im- 
rrovement, of the capacity of thirty-five hundred (3,500) pounds per 

ineal foot, on a factor safety of five (5); all in accordance with the 
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plans and specifications kereunto attached, which are to be a dupli- 
cate of the spans erected over the Wabash river at Attica, Indiana, 
built by the Smith Bridge Co., for which bridge the said 
1760 party of the first part is to receive the sum of thirty-five 
(35.00) dollars per lineal foot, making the sum of fifty-two 
hundred and fifty ($52.50) dollars for the said tridge, upon the terms 
and conditions hereinafter contained. 

And the party of the second part agrees upon its part to pay said 
— of the first part said sum of thirty-five ($35.00) dollars per 

ineal foot, or in all the sum of fifty-two hundred and fifty dollars 
($5,250) for said bridge, it being understood that said bridge is to 
be in all respects first class, and to be made of good material, sub- 
_ inspection end approval of the engineer in charge of said 
work. 

Payments to be made as follows, except otherwise agreed by the 
parties hereto: On or about the first of each and every month the 
party of the second part shall by its chief engineer cause estimates 
to be made by the amount and value of the bridge materia) and 
work done on the same, delivered at the place of the erection of said 
bridge, and also estimates of the amounts and value of the bridge 

as placed in position, and the party of the second part shall 
1761 pay the value of such estimates, less ten per cent. retained 

until the bridge is fully completed, and the money due on 
such estimates to be paid on or about the 15th of each month. Upon 
final estimate and completion of the bridge the balance due thereon 
bridge, is to be paid in accordance with the contract and price of said 
At which time the title of said bridge is to vest in said party of 
second part; but during the construction of said bridge, and until 
the contract price shall have been fully paid, the title of said bridge 
and bridge material shall be and remain in the party of the first 
part as their individual property, and in default of payment of the 
contract price of said bridge the party of the first part reserves the 
righ. to remove said bridge and bridge material. 

CHICAGO & G. SOUTHERN R’Y CoO., 
By HENRY CRAWFORD, Pres. 


To.epo, Ouro, Dec. 18th, ’83. 
For value received I hereby guarantee the due performance by 
the Chicago and Great Southern Railway Company of all the cov- 
enants and payments by it agreed to be performed in the foregoing 
contract. 


HENRY CRAWFORD. 
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1762 Exuisit Smith BripGE Co. No. 3. 


Chicago & Great Southern Railway Company to the Smith Bridge 
Co. of Toledo, Ohio, Dr. 
1883, July 6. 


Estimate for June, 1883. Pratt combination truss bridge for Wabash 
river, Attica, Ind. 


450 lin. ft. in ON, Gy Te oi ne is Sivas snc wwe ate 15,750 
oe. * delivered, @ W008... +... ee cc 7,500 
23,250 

Ie Hein es kel edna nde ecbks diediabeswadblabnn 2,325 
20,225 

Deduct previous estimate_----------....---.-----.------ 12,825 
TN ia ie 6 init ee ones nee nd oabinmne . 8,100 


This estimate is correct. 
T. H. PETERS, Ch’f Eng. 


This voucher is subject toa credit of $1,000, paid Dec., 1883. 


Received , 188—, of the Chicago & Great Southern Railway 
Co. the sum of eight thousand one hundred dollars ($8,100.00) in 
full for the above account. 


1763 Exaiset Smita BrivGe Co. No. 4. 
thicago & Great Southern Railway Co. to Smith Bridge Co., of 
Toledo, Ohio, Dr. 
1883, Sept. 6. 


August. Estimate for August, 1883. Pratt combination truss bridge 
for Wabash river, Attica, Ind. 


900 lin. ft. in place, @ 36.00 ....------ .--.---------- _.. 32,400 
Sm sn sis ss ck esln ai te des ee pi aaa dn SR 3,240 
; 29,160 
Deduct previous estimates... --...-----~-------- pms 
$3,510 

Approved. 


F. H. PETERS, Ch’f Eng. 


Received ——,188—,of the Chicago & Great Southern Railway Co. 
the sum of three thousand five hundred and ten dollars ($3,510.00) 
in full for the above account. : 
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HENRY H. PORTER YS. 
Duplicate No. 4. 
Chicago & Great Southern Railway Co. toSmith Bridge Co. of Toledo, 
Ohio, Dr. 

1883, Sept. 6. 


August. Pratt combination truss bridge for Wabash river, Attica, 


Ind. 

900 lin. ft. in place, @ 36.00 -------------_ .-.----------- 32,400 
BN TOG ons ei hice ien cee nde cee ee --- 3,240 
: 29,160 
Deduct previous estimates-_._-..----------.----.-------- 25,650 
$3,510 

Approved. 

F. H. PETERS, Ch’f Eng. 

Received , 188—, of the Chicago & Great Southern Railway Co. 


the sum of three thousand five hundred and ten dollars ($3,510.00) 
in full for the above account. 


1764 Exursit No. 5d. 


Chicago & Great Southern Railway Company to the Smith Bridge 
Co., of Toledo, Ohio, Dr. 
1883, Oct. 6. 


Final estimate of Pratt combination truss bridge, Wabash river, 
Attica, Ind. Built under contract of Oct. 26, 1882. 


6 spans 150900 lineal feet @ 38.00 ...--.------.-.---- $34,200 
Deduct estimates for April, 83... -.-----.--.-...-.- 4,455 
Met, " wucuon sineamn 8,370 
S008. cc cwcncimniicdienes un 8,100 
OU, nendindcndveneeneg 4,725 
TD 5 vi siatiician sisistninipi casciccaiaialani 3,010 

_ 29,160 

DO OU issih Maa are sanitaire seins eat aaa alas $5,040 


1 hereby certify that this account is correct and approved. 
'F. H. PHILLIPS, Ch’f Eng. 


Received , 18S—, of the Chicago & Great Southern a oe 
Co. the sum of five thousand and forty dollars ($5,040.00) in full 
for the above account. 
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Exuisit No. 5. 
(Duplicate.) 
Chicago & Great Southern Railway Company to the Smith Bridge 


Co., of Toledo, Ohio, Dr. 


1883, Oct. 6. 


1765 Final estimate of Pratt combination truss bridge, Wabash 
river, Attica, Ind. Built under contract of Oct. 26, 1882. 


6 spans 150=900 lineal feet (@ 38.00 ......-.------------ 34,200 
Deduct estimates for April, 1883.........---------- 4,455 
a: CA anienenee 8,370 | 
ee a ed sin eunees _ $100 
ME. acpicienniein dammit 4,725 
PF  cikdin canis vin anne 3,010 
29,160 
OE i siiie in ites wey icahiohnacas amped bn epaicemnanna an 5,040 


I hereby certify that this account is correct and approved. 
F. H. PETERS, Ch’f Eng. 


Received , 188—, of the Chicago & Great Eastern Railway 
Co. the sum of five thousand and forty dollars ($5,040. nr in full 
for the above account. 


Exuipit No. 6. , 


Chicago & Great Southern Railway Co. to Smith — Co., of To- 
ledo, Ohio, Dr. 
1884, Feb. 5. 
Jan’y. Timber used for stringers : 
20 ps. 6’’x 15’’—29’—6""= 4,426 B. M. @ 1,700.__.....----- 75,24 


I hereby certify that this account is correct and ag ed. 
F. H. PETERS, Ch’f Eng. 


_ Received , 188—, of the Chicago & Great Southern Railway 
Co. the sum of seventy-five .24 dollars (875.24) in full for the 
1766 above account. 


Exuinit No. 7. 


Chicago & Great Southern Railway Company to the Smith Bridge 
Company, of Toledo, Ohio, Dr. 
1884, Feb'’y 5. 
Final estimate of Pratt combination truss bridge for Pine creek, 
near Attica, Indiana. 


1 span 150 lin. ft. @ 34.00 ..-.-.---------------- ; ae oiioe $5,175 


I hereby certify that this account is correct. Approved. 
F. H. PET » Ch'f Eng. 
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Received , 188—, of the Chicago & Great Southern Railway 
Co. the sum of five thousand one hundred and seventy-five dollars 
($5,175.00). | 


1767 © ExHIBIT SMITH BRIDGE Company No. 8. 
No. 0501. CuicaGo, April 3, 1884. 


First National Bank pay to the order of the Smith Bridge Com- 
pany twenty-one thousand six hundred thirty-seven and ;5,%; dol- 
ars. 


$21,637.54. H. CRAWFORD. 
Protested for non-payment 4—3-’84, Ist. N. B. 


(On the back of this check appears the following endorsement :) 
Pay to the order of C. C. Doolittle, cashier the Smith Bridge Com- 


pany. 
WM. S. DALY, Sec’y. 


Pay to H. R. Symonds, cas., or order for account of Merchants’ 
Nat’] Bank. 
Coll’d. 8,381. 
Toledo, Ohio. 
CHAS. C. DOOLITTLE, Cashier. 


(The following is attached to said check :) 


STATE OF ILLINoIs, | ame 
Cook County, j° 


Be it know- that on this 3rd day of April,in the year of our Lord 
one thousand eight hundred and eighty-four, I, Orville Peckham. a 
notary public, duly commissioned and sworn, and residing in the 
city of Chicago, in said county and State, at the request of the First 

National Bank of Chicago, went with the original instrument, 
1768 which is above attached, to the office of First Nat. Bank and 

presented it to the person in charge and demand- payment 
thereon, which was refused ; whereupon I, the said notary, at the re- 
quest of the aforesaid —, did — and by these presents do sol- 
exanly protest, as well against the makers of said instrument, the en- 
dorsers thereof, as all others whom it doth or may concern, for ex- 
change, re-excharge, and all costs, charges, damages, and _ interest 
already incurred by reason of the non-payment of said instrument. 

And I, the said notary, do hereby certify that within forty-eight 
hours from the time of such protest due notice thereof was put in 
the post office at Chicago as follows : 

Notice for First National Bank, Chicago. 

” “is H. Crawford, 2 
4 $ Smith Bridge Company with Merchants’ Nat. Bank., 
Toledo, Ohio. 


The above-named places being the reputed places of residence re- 
spectively of the persons to whom such notice was directed. 
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In testimony whereof I have hereunto set my hand and affixed 
| my official seal the day and vear above written. 
! [SEAL. ] ORVILLE PECKHAM, 

— Notary Public. 

Fees.—Noting for protest, 25 cents; protest, 75 cents; notices, 
$1.00; seal and certificate, 25 cents ; postage, 6 cts.; notary protest, 
$2.56, vol. 12, page 446. : 
j 1769 (The following is also attached to the check :) 
ea i To.evo, Onto, April 2, 1884. 


Telegraph Smith Bridge Co., Toledo, Ohio., whether good or not. 
W. 


Exnisit Sm1itH BripGe Co. No. %. 


To Henry Crawford, president, and F. H. Peters, engineer, of the 

Chicago & Great Southern Railroad Co. : 

You are hereby notified that the Smith Bridge Company will re- 
tain possession and control of the bridges buiit by said company on 
the line of said railroad over Pine creek and the Wabash river, in 
the State of Indiana, until said bridges are entirely paid for as pro- 
vided in contract. And said railroad company is sate notified 
that it is not allowed to use said bridges in the operation of its road 
until payment for the bridges is fully made. 

January 24th, 1884. THE SMITH BRIDGE Co.,, 

By E. W. TOLERTON, Its Att'y. 


Served a copy of this notice on said Henry Crawford, Jr., presi- 
dent, this 26th day of January, 1581. P. BE. LANE. 


Subscribed and sworn to before me this 25th day of January, 1884. 
[smaL.] D. HARRY HAMMOND, 
Notary Public. 


1770) = Exhibits and Documentary Evidence Prepared on Behalf of De- 


, fendants. 
‘ Proceedings of county commissioners’ court of Benton county, In- 
| diana, relative to aid voted by Oak Grove and Union townships 


for the construction of the Indiana and Chicago (afterwards the 
| Chicago and Great Southera) Railway Company. 


| Exuipit Q. John Gray, special commissioner. 
i STATE OF INDIANA, Benton County : 
! g Commissioners’ Court. Special April session. 1880, second day, the 
q 4 same being Friday, April 16, 1880. 
ot Be Comes now T. C. Annibal and presents the following petition of 
sundry persons, to wit: 
To the honorable board of county commissioners of Benton county, 
in the State of Indiana : 


We, the undersigned freeholders of Union ere Benton 
' county, in the State of Indiana, would most respectfully petition 


. ae 
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~ 


your honorable board and show that the Indiana and Chicago Rail- 
way Company, a corporation legally formed under and pursuant to 
the jaws of the State of Indiana, for the purpose of constructing a 
railroad from a point on the State line of Indiana and Illinois, from 
or near the northwest corner of the southwest quarter of: section 
number thirty-six, in township number thirty-eight north, of range 
10 west, in Lake county, in the State of Indiana, to the city of At- 
tica, in the county of Fountain, in the State of Indiana, passing 
in and through said Union township, in Benton county, Indiana, 
the construction of which said road will be of great value and, 
benefit to said Union township aforesaid. __ 

We, the frecholders of Union township aforesaid, respectfully pe- 
tition vour honorable board that Union township, of Benton county, 
and State of Indiana, as aforesaid, makes an appropriation of ($9,000) 
nine thousand dollars to aid in the construction of the said Indiana 
and Chicago Railway Company’s road in and through said town- 
ship, not, however, exceeding two per centum of the taxable prop- 
erty of said township, as shown by the tax duplicate of said town- 
ship for the previous year, one-half of the appropriation to be paid 
when said road shall be completed and a train of cars pass over the 
same from the center of said Union township, or as near there as a 
station can be located to the town of Goodland, in Newton, Ind., 
and the other half when said road road shall be completed and 
trains pass over the same to the Lake Erie and Western road, in 
Benton coutty, Indiana, and for which we will forever pray. 

Union township, Benton county, Ind., Mar. 23d, 1880. 


1. John W. Swan. Thomas P. Gray. 
2. Paul King. Austin V. Flint. 
3. Hiram Gilson, John Cochran. 
4. Ji sper Shear. D. C. Denniston. 
5. W. B. Rowley. John Dudgeon. 
6. A. W. Williams. Joseph Monty. 
7. Ainos Haganbach. George H. Smith. 
8. Jacob R. Prince. Wm. H. Bingham. 
1771 9. Eph Sayers. Ben Davidson. 
10. Charles J. Wilson. Isaac Armfield. 
11. David H. Fullerton. Blake Wilson. 
12. H. O. Bingham. John Kaar. 
13. Adolphus Bartaway. Thomas G. Daniels. 
14. esse A. Nutts. 


15. P. J. Rowley. 
16. W. F. Prince. 
17. Richard Brown. 


Which said petition is taken under advisement, and the board of 
commissioners being satisfied that said railway company is a cor- 
poration duly organized under the laws of the State of Indiana, and 
that said petition has been properly signed by the requisite num- 
ber, to-wit: more than twenty-five freeholders of Union township, 
Benton county, Indiana, do make the following order, viz: 


eS 
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Order No. “ A.” 


It is hereby ordered that an election be held in Union township, 
Benton county, Indiana, at the usual place for holding elections, on 
the 22d day of May, A. D. 1880, for the purpose of voting upon the 
proposition of Union township aiding the Indiana and Chicago Rail- 
way Company in the construction of its road through said township 
by said township making an appropriation to said railway company, 
in the sum of nine thousand dollars, as is asked for by a petition 
g filed with this court. And the auditor shall immediately give no- 
tice to be published for at least four weeks successively in the Fow- 
ler Era, a weekly newspaper of general cireulation in the county, 
and also by printed handbills, to be posted in the public places in 
said township of Union aforesaid, which said publication and hand- 
hills shall also contain the terms and conditions upon which said 
contemplated appropriation shall become pavable as set forth in 
said petition, which handbills shall be posted by the sheriff of the 
county three weeks prior to the day fixed for taking the vote of the 
township of Union aforesaid, as is provided by statute in such cases. 


air 


STATE OF INDIANA, Benton County : 


Commissioners’ Court. Second Special April session, 1880, first day, 
the same being Friday, April 30, 1880. 


Comes now Thurman C. Annibal and presents the following pefi- 
? tition of sundry persons, to-wit : 


» To the honorable board of county commissioners of Benton county, 
of the State of Indiana: 


We, the undersigned freeholders of Oak Grove township, Benton 
county, in the State of Indiana, would most respectfully petition your 
honorable board and show : 

That the Indiana and Chicago Railway Company, a corporation 
legally formed whder and pursuant to the laws of the State of Indi- 
ana for the purpose of constructing a railroad froma point on the 
State line of fodiaen and Illinois from or near the northwest 
corner of the southwest quarter of section nutnber thirty-six, in 

township number thirty-eight north, of range ten west,in Lake 
1772. county, in the State of Indiana, to the town of Attica, in the 
county of Fountain, in the State of Indiana, passing in and 
through said Oak Grove township,in Benton county, the construction 
of which railroad will be of great value and benefit to said Oak Grove 


" ? township aforesaid. 
We, the freeholders aforesaid, respectfully petition vour honorable 
at « board that Oak Grove township, of Benton county and State of In- 


diana, as aforesaid, make an appropriation of fifteen thousand dol- 
lars to aid in the construction of said Indiana and Chicago Railway 
Company's road in and through said township, not, however, ex- 
ceeding two per centuin of the taxable property of said township, as 
shown by the tax duplicate of said township for the previous year, 
on condition that one-half of said appropriation asked for in this 
101—-] 280 


Bye rye 
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petition shall be payable to said railway company when said road 
shall be so far completed as a train of cars can pass over the same 
from the town of Goodland, Newton county, Indiana, to the town 
of Oxford, Benton county, to form a connection with Lake Erie and 
Western Railway Company within the corporate limits of said town 
of Oxford, where a station shall be established and maintained, and 
the other half of said appropriation shall be payable when said road 
is so completed from the town of Attica, Indiana, through Warren 
and Benton counties, by way of said town of Oxford, through New- 
ton county, via the townof Goodland, to such point north as to form 
a connection and line to the city of Chicago, Illinois. 
Oak Grove township, Indiana, April 16, 1880. 


John Campbell. William M. Scott. 
John P. Ross. Jacob Benedict. 
Conrad H. Zeis. John M. Thomas. 
Hiram Benedict. Jasper N. McConnell. 
Samuel Phares. John M. Freeman. 
Robert Wood. Joe F. Sleeper. 
John J. Ripple. Isaac W. Lewis. 
Jacob S. Albaugh. Alonzo D. Sleeper. 
W. M. Sleeper. Aaron D. Huffman. 
John E. Morgan. August Koch. 
Elijah Seward. John M. Crosson. 
Jonathan Kolb. Mark J. Briar. 

; David McConnell. Alonzo Cowgill. 
Allen W. Wells. Cyrus Foltz. 
Edward Forbes. Alger N. Smith. 
William L. Kirkpatrick. G. W. Bliss. 
William R. Menefre. William M. McConnell. 


Which saic petition is taken under advisement, and the board of 
commissioners being satisfied that said railway company is duly 
organized under and pursuant to the laws of the State of Indiana, 
and that said petition has been properly signed by the requisite 
number, to wit, more than twenty-five freeholders of Oak Grove 
township, Benton county, Indiana, do make the following order, 
VIZ: 

Order No.° AS 

It is hereby ordered that an election be held in Oak Grove town- 

ship, Benton county, Indiana, at the usual place for holding elec- 

tions, on Tuesday, the Ist day of June, 1880, for the purpose 
1773) oof voting upon the proposition of Oak Grove township aid- 

Ing the Indiana and Chicago Railway Company in the con- 
struction of its road through said township, by said township 
making an appropriation to said railway company in the sum of 
fifteen thousand dollars, as is asked by a petition filed with this 
court; and the anditor shail immediately give notice to be published 
for at least four weeks successively in the Oxford Tribune, a news- 
paper of general circulation in the county, and also by printed 
handbills to be posted in ten public places in the township of Oak 
Grove aforesaid, which handbills shall be posted by the sheriff of 
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the county three weeks prior to the day fixed forthe taking the vote 
of the township of Oak Grove aforesaid, which publication and 
handbills shall contain the terms and conditions as set out by said 
petition In relation to time of payment of said appropriation and 
the establishing and maintaining stations as is provided by statute 
in such cases. 


THE STATE OF INDIANA, |. 
Benton County, . f° 
I, James S. Bradley, auditor in and for said county and State, do 
hereby certify that on Friday, April 16, 1880, the same being the 
second judicial day of a special session of the board of commis- 
sioners of said county and State, on a petition filed by John W. 
Swan and others, said board ordered that the voting place of Union 
township, in said Benton county, in the State of Indiana, be opened 
upon Saturday, May 22, 1880, for the purpose of taking the votes of 
the legal voters of said township of Union upon the subject of ap- 
propriating nine thousand dollars by said township to aid in the 
construction of the Indiana and Chicago railroad through said 
township, as prayed for in said petition, and that the county auditor 
give due and legal notice to the qualified voters of said township of 
the opening of the polls; that in pursuance of said order the fol- 
lowing notice was given, to wit: 


Railroad Election. 
To the qualified voters of Union township, Benton county, Indiana: 


Pursuant to an order of the board of commissioners of Benton 
county, Indiana, notice is hereby given that the voting places in the 
precincts in said Union township will be open on Saturday, the 
22d day of May, A. D. 1880, for the purpose of taking the votes of 
the legal voters of said Union township for or against the appropria- 
tion of nine thousand dollars, said appropriation of nine thousand 
dollars to be levie@ and collected by taxation on and from Union 
township on the taxable property thereof, to be used in aid for the 
construction of the Indiana and Chicago Railroad Company's rail- 
road through said Union township, upon such terms and conditions 
as the statute directs, m the discretion of the board of commissioners 
under the statutes provided in such cases. Said appropriation, as 
asked for in the petition filed with the county commissioners, con- 
tains the following terms and conditions as to time of payment of 
the same, viz: One-half of the appropriation to be paid when said road 
shall be completed and a train of cars [pass] over the same from the 

center of said Union township, or as near there as a station 
1774 can be located to the town of Guoodland, in Newton county, 

Indiana, and the other half when said road shall be com- 
pleted and trains pass over the same to the Lake Erie and Western 
road in Benton county, Indiana, and that said appropriation of 
money be paid to said railway company or iis assigns for the pur- 
pose aforesaid, subject to the provisions and limitations of existing 
laws. Said appropriation is for the construction of the aforesaid rail- 
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way through Union township, and the ballots shall read, “ For the 
railroad appropriation ” or “Against the railroad appropriation.” 


Dated April 17, 1880. 
JAMES S. BRADLEY, 
Auditor Benton County, Indiana. 


That said notice was given by publication in the Fowler Era, a 
weekly newspaper of general circulation, published in said county; 
that said notice was published in said paper first on Thursday, April 
22,1880, and once each week thereafter until Thursday, May 20, 
1880, being five successive weekly publications prior to said 22d 
day of May, 1880; that I also caused to be printed and delivered to 
the sheriff of said couniy a sufficient number of notices in the words 
and figures of the above to post one in each of the ten most public 
places in the said Union township, county and State aforesaid, as 
provided by law. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of said board of commissioners this 21st day of May, 1880. 

[SEAL. ] JAMES S. BRADLEY, 
Auditor, Benton County, Indiana. 


Recorded May 22, 1880. 
JAMES S. BRADLEY, 
Auditor B. C. 


I, Theophilus K. Harmon, sheriff of Benton county, in the State 
of Indiana, hereby certify that I posted ten (10) notices, of which 
the following is a true and correct copy : 


Railroad Election. 


To the qualified voters of Union township, Benton county, Indiana: 


Pursuant to an order of the board of commissioners of Benton 
county, Indiana, notice is hereby given that the voting places in 
the precincts in said Union township will be open on Saturday, 
the 22d day of May, A. D. 1880, for the purpose of taking the votes 
of the legal voters of said Union township for or against the appro- 
priation of five thousand dollars, said appropriation of nine thou- 
sand dollars to be levied and collected by taxation on and from 
Union township on the taxable property thereof, to be used in and 
for the construction of the Indiana and Chicago Railwav Company's 
railroad through said Union township, upon such terms and con- 
ditions as the statutes direct, in the discretion of the board of com- 
missioners under the statutes provided in such cases. Said appropri- 
ation as asked for inthe petition filed with the county commissioners 
contains the following terms and conditions as to time of payment 
of the same, viz: One-half of the appropriation to be paid when 
said road shall be completed and a train of cars pass over the same 
from the center of said Union township, or as near there as a sta- 

tion can be located, to the town of Goodland, in Newton 
1775 ~=county, Indiana, and the other half when said road shall be 
completed and trains pass over the same to the Lake Erie 
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and Western road, in Benton county, Indiana, and that said appro- 
priation of money be paid to said railway company or its assigns, 
for the purpose aforesaid, subject to the provisions and limitations 
of existing laws. Said appropriation is for the construction of the. 
aforesaid railway through Union township, and the ballots shall 
read, For the railroad appropriation, or Against the railroad appro- 
priation. . | 
Dated April 17th, 1880. 
JAMES S. BRADLEY,,. 


Auditor Benton County, Indiana. 


In ten (10) of the most public places in Union township, Benton 
county, in the State of Indiana, on the 21st day of April, 1880, the 
same being more than three weeks prior to the 22d day of May, 
1880. : 


In witness whereof I have hereunto set my hand this 21st day of 


May, A: D. 1880. 
| THEOPH. K. HARMON, 
Sheriff Benton County, Indiana, 


By FRED. SHUTZ, Deputy. 


Recorded May 21st, 1880. 
JAMES S. BRADLEY, 
Auditor Benton Co. 


Statement of the Canvassing Board of the Railroad Election Held in 
Union Tounship May 22, 1880. 


Be it known that on Thursday, the 27th day of May, 1580, the 
undersigned board of canvassers of a special election held in Union 
township, in Benton county, in the State of Indiana, on Saturday, 
the 22d day of May, 1880, for the purpose of taking the votes of the 
legal voters of said township on the subject of appropriating nine 
thousand ($9,000) dollars by said township to aid in the construc- 
tion of the Indiana and Chicago railroad through said township, 
met in the auditor’s office in Fowler, in Benton county, in the State 
of Indiana, between the hours of ten, (10) o'clock a. m. and four 
(4) o’clock p. m. to canvass and estimate the certificates, poll-book, 
and salte-aieceh of said election, and organized by electing Maurice 
N. Pelton chairman, James S. Bradley, auditor of said county, 
being ex-officio clerk of said board. After carefully comparing and 
examining the same certificate, poll-book, and tally-sheet of said 
election, the vote is found to be as follows, to wit: The whole num- 
ber of votes cast at said election is one hundred and twenty-eight 
(128); the number of votes cast for the railroad appropriation is 
eightv-eight (SS); the number of votes cast against the railroad 
appropriation is thirty-four (34), and six votes thrown out for in- 
formality. 
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In testimony whereof we hereunto subscribe our names, at the 
court-house in Fowler, Indiana, this 27th day of May, A. D. 1880. 
MAURICE N. PELTON, 
JAMES D. WOODBURN, 
D. C. DENNISTON, acs 
Board of Canvassers. 


Attest: JAMES S. BRADLEY, 
Auditor and Ex-Officio Clerk of the Board. 


Recorded May 27th, 1880. 
JAMES S. BRADLEY, 
Auditor B. Co. 
1776 THE STATE or INDIANA, | 
Benton County, yeas 


I, James S. Bradley, auditor in and for said county and State, do 
hereby certify that on Friday, the 30th day of April, A. D. 1880, 
the same being the first judicial day of a special session of the board 
of commissioners of said county and State on a petition filed by 
John Campbell and others, said board ordered that the voting place 
of Oak Grove township in said Benton county, in the State of In- 
diana, be opened on Tuesday, the first day of June, A. D. 1880, for 
the purpose of taking the votes of the legal voters of said township, 
of Oak Grove upon the subject of appropriating fifteen’ thousand . 
($15,000) dollars by said township to aid in the construction of tie 
Indiana and Chicago railroad through said township as prayed for 
in said petition, and that the county auditor gave due and legal no- 
tice to the qualified voters of said township of the opening of the 
polls ; that in pursuance of said order the following notice was given, 
to wit: 

Railroad Election. 


To the qualitied voters of Oak Grove township, Benton county, In- 
diana: | : 
Pursuant to an order of the board of commissioners of Benton 

county, Indiana, notice 1s hereby given that the voting places in the 

precincts in said Oat: Grove township will be open on Tuesday, the 
first dav of June, A. D. 1880, for the purpose of taking the votes of 
the legal voters of said Oak Grove township for or against the appro- 
priation of fifteen thousand dollars, said appropriation of fifteen 
thousand dollars to be levied and collected by taxation on and from 
Oak Grove township on the taxable property thereof, to be used in 
aid for the construction of the Indiana and Chicago Railway Com- 
pany through said Oak Grove township, upon such terms and con- 
ditions as the statutes direct In the discretion of the board of com- 
missioners under the statutes provided in such case, subject, never- 
theless, to the following conditions as set forth in said petition, to 
wit: That one half of such appropriation asked for in said petition 
shall be payable to said railway company when said road shall be 
so far completed as a train of cars can pass over the same from the 
town of Goodland, Newton county, Indiana, to the town of Oxford, 
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Benton county, to form a connection with the Lake Erie and West- 
ern Railway Company within the corporate limits of the said town 
of Oxford, where a station shall be established and maintained, and 
the other half of said appropriation shall be payable when said road 
is so far completed froin the town of Attica, Indiana, through War- 
ren and Benton counties by the way of said town of Oxford through 
Newton county via the town of Goodland to such poiut north as to 
form a connection and line to the city of Chicago, Illinois, and the 
said appropriation of money be paid to said railway company, or its 
assigns, for the purpose laceeaid, subject to the provisions and lim- 
itation of existing laws. Said appropriation is for the construction 
of the aforesaid railway through Oak Grove township, and 
1777 «the ballots shall read, For the railroad appropriation or 
Against the railroad appropriation. 


Fowler, Indiana, April 30, 1880. 
. JAMES S. BRADLEY, 


Auditor Benton County, Indiana. 


arn 


That said notice was given by publication in he Oxford Tri- 
bune,” a weekly newspaper of general circulation published in said 
county; that said notice was published in said paper first on Friday, 
April 30, 1880, and once each Week thereafter until Friday, May 21, 
1880, inclusive, being four successive weekly publications prior to 
said first day of June, A. D. 1880; that I also caused to be printed 
and delivered to the sheriff of said county a sufficient number of 
notices, in the words and figures of the above, to post one in each of 
the ten most public places in the said Oak Grove township, county 
and State aforesaid, as provided by law. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said board of commissioners, at Fowler, this first day of June, 
A. D. 1880. 

[srar.] JAMES 8S. BRADLEY, 


Auditor Benton County, Indiana. 


Reeorded June 19, 1880. 
J. 8S. BRADLEY, A. B. Co. 


I, Theophilus K. Harmon, sheriff of Benton county, in the State 
of Indiana, hereby certify that I posted ten (10) notices, of which the 
following is a true and correct copy « 


Railroad Election. 


To the qualified voters of Oak Grove township, Benton county, In- 
diana: 

Pursuant to an order of the board of commissioners of Benton 
county, Indiana, notice ts hereby given that the voting places in the 
precincts in said Oak Grove township will be open on sacar the 
ISth dav of June, A. D. 1880, for the purpose of taking the votes of 
the legal voters of said Oak Grove township for or against the ap- 
propriation of fifteen thousand dollars, said appropriation of fifteen 
thousand dollars to be levied and collected by taxation on and from 
Oak Grove township on the taxable property thereof, to be used in 
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aid for the construction of the Indiana and Chicago Railway Com- 
pany’s railroad through said Oak Grove township, upon such terms 
and conditions as the statutes direct in the discretion of the board 
of commissioners under the statutes provided in such cases, subject, 
nevertheless, to the following conditions as set forth in said petition, 
to wit: That one-half of such appropriation asked for in said peti- 
tion shall be payable to said railway company when said road shall 
be so far completed as a train of cars can pass over the same from 
the town of Goodland, Newton county, Indiana, to the town of Ox- 
ford, Benton county, to form a connection with the Lake Erie and 
Western Railway Company within the corporate limits of the said 
town of Oxford, where a station shall be established and maintained; 
and the other half of said appropriation shall be paid when said 
road is so far completed from Attica, Indiana, through Warren and 
Benton counties, by the way of the said town of Oxford, 
1778 through Newton county, via Goodland, to such point north us 
to form a connection and line to Chicago, Illinois, and that 
such appropriation of money be paid to said railway company or 
assigns for the purpose aforesaid, subject to the provisions and lim- 
itations of existing laws. Said appropriation is for the construction 
of the aforesaid railway through Oak Grove township. 
And the tickets shall read, “For the railroad appropriation,” or 
“Against the railroad appropriation.” 
Fowler, Ind., April 30, 1880. 
JAMES S. BRADLEY, 
Auditor Benton County. 


In ten (10) of the most public places in Oak Grove township, in Benton 
county, in the State of Indiana, on the 3d day of May, A. D. 1880, 
the same being more than three weeks prior to the Ist day of June, 
A. D. 1880. 

In testimony whereof I have hereunto set my hand this Ist day 


of June, 1880. 
T. K. HARMON, 
Sheriff Benton County, Indiana, 
By F. A. STOKES, Deputy. 


fecorded June 1, 1880. 
JAMES S. BRADLEY, A. B. Co. 


Statement of the Canvassing Board of the Railroad Election held in Oak 
Grove Township on Tuesday, June 1, 1880. 


Be it known that on Thursday, the 3d day of June, A. D. 1880, 
the undersigned board of canvassers of a special election held in 
Oak Grove township, in Benton county, in the State of Indiana, on 
Tuesday, the Ist day of June, 1880, for the purpose of taking the 
votes of the legal voters of said township on the snbject of appro- 
priating fifteen thousand ($15,000) dollars by said fownship to aid 
in the construction of the Indiana and Chicago railway through 
said township, assembled in the auditor's office, in Fowler, in Ben- 
ton county, in the State of Indiana, between the hours of ten (10) 
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o’clock a. m. and four (4) o’clock p. m., to canvass and estimate the 
certificate, poll-book, and tally-sheet of said election, and organized 
by selecting Robert Wood chairman, James S. Bradley, auditor of 
said Benton county, being ex-officio clerk of said board. After 
carefully comparing and examining the said certificate, poll-book, 
aud tally-sheet of said election, the vote is found to be as follows, 
to wit: The whole number of votes cast at said election is three 
hundred and twenty-five (825). The number of votes cast for the 
railroad appropriation is two hundred and forty-nine (249). The 
number of votes cast against the railroad appropriation is seventy- 
five (75), and one vote thrown out for informality. 
In testimony whereof we hereunto subscribe our names, at the 
court-house, in Fowler, Indiana, this 3d day of June, A. D. 1880. 
| ROBERT WOOD, 
CYRUS FOLTZ, 
Board of Canvassers. 
Attest: JAMES S. BRADLEY, _. 
Auditor and Ex-officio Clerk of said Board. 


Recorded June 3, 1880. : 
JAMES S. BRADLEY, 
Auditor B. Co. 


1779 Commissioners’ Court, June term, 1880, sixth day thereof, the 
same being Saturday, June 12, 1880. 


Whereas the Indiana and Chicago Railway Company, having 
filed the profile and map with the clerk of the circuit court of Ben- 
ton county, showing that said railroad company have permanently 
located their line of road through Union and Oak Grove townships, 
in Benton county, and have shown by evidence that such location 
was made by the directors of said company, and that at a special 
election — held in Union township on the 224d day of May, 1880, to 
determine by vote that a tax should be levied on the property of said 
Union township, and at such election a majority of the votes cast 
was in favor of a tax to aid in the construction of said road through 
said township, it is therefore ordered that a tax of one per cent. be 
levied upon the real and personal property of Union township, in 
Benton county, in the State of Indiana, to aid in tke construction 
of the Indiana and Chicago railway through said Union township, 
to be appropriated as by law provided. | 

Whereas the Indiana and Chicago Railway Company, having 
filed the profile and map with the clerk of the circuit court of Ben- 
ton county, showing that said railroad company have permanently 
located their line of road through Union and Oak Grove townships, 
in Benton county, Indiana, and have shown by evidence that such 
location was made by the board of directors of said company, and 
that a special election, held in Oak Grove township on the first day 
of June, 1880, to determine by vote that a tax should be levied on 
the property of said Oak Grove township, and at such election a 
majority of the votes cast was in favor of a tax to aid in the con- 
struction of said road through said township, it 1s therefore ordered 
105—1280 
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that a tax of one per cent. be levied upon the real and personal 
proverty of Oak Grove township, in Benton county, Indiana, to aid 
in the construction of the Indiana and Chicago railway through 
said Oak Grove township, to be appropriated as by law provided. 


Commissioners’ Court, June Session, 1881, third day thereof, being 
the 18th day of June, 1881. 


Whereas Union township and Oak Grove township, in Benton 
county, in the State of Indiana, have voted a tax to aid in the con- 
struction of the Indiana and Chicago railway through said town- 
ships; and whereas a levy of one per celt. was levied on each one 
hundred dollars valuation of real and personal property of said 
townships by this board at its regular June session, 1880, it is there- 
fore ordered that a tax of one per cent. be levied upon the real and per- 
sonal property of Union township, in Benton county, Indiana, for the 
vear 1881, to aid in the construction of the Indiana and Chicago 
railway through said township of Union, to be appropriated as pro- 
vided by law, and that a tax of one per cent. be levied upon the 
real and personal property of Oak Grove township, in Benton county, 
Indiana, for the year 1881, to aid in the construction of the Indiana 
and Chicago railway through said township of Oak Grove, to be ap- 
propriated as provided by law. 


1780 Commissioners’ Court, September Session, 1881, second day 
thereof, being Tuesday, September 6th, 1881. 


In the Matter of the Collection of Railroad Tax in Union and Oak 
, Grove townships. 


Whereas the civil townships of Union and Oak Grove have voted 
a tax to aid the Indiana and Chicago Railway Company in the con- 
struction ef its road through said townships; and whereas a tax of 
one per cent. on the real and personal property of said townships 
has been levied and placed on the tax duplicate for the vear 1880; 
and whereas the treasurer and auditor suspended collection of said 
tax under the provisions of an act of the Legislature entitled “An 
act supplemental to an act to authorize aid to the construction of 
railroads,” &e¢., approved January 30, 1875; and whereas the In- 
diana and Great Southern Railway Company, which is the legal sue- 
cessor of the said Indiana and Chicago Rajlway Company, have 
shown to the satisfaction of this board that they have expended in 
said townships, in the construction of said railroad, a sum equal to 
the amount to be donated to said company. It 1s therefore ordered 
by this board that the treasurer of Benton county, Indiana, be and 
he is hereby instructed to proceed to collect said railroad tax the 
same as if it had never been suspended. And it is further ordered 
that the said treasurer give one week's notice to the tax-pavers in 
said townships that the railroad tax for the vear 1880 is now due 
and ordered to be collected at once: that said notice be given in 
the Oxford Tribune, and one of the papers in the town of Fowler. 
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Commissioners’ Court, March Session, 1882, fourth day thereof, being 
Thursday, the 9th day of March, 1882. 


Whereas, on the 22d day of May,1880, Union township voted upon 
the question of said township aiding the Indiana and Chicago Rail- 
way Company in the construction of its railway through said town- 
ship, in the sum of nine thousand dollars, upon a petition theretofore 
presented to this court for that purpose, and upon the terms and con- 
ditions in said petition mentioned, as — by reference to said petition, 
duly set out in the records of this court, in record-book No.7, at page 
180; and it also appears, by reference to said record-book No. 7, on 
page one hundred and ninety-one, that said Union township voted 
to grant and make such aid as will by said last-mentioned reference 
more fully appear. The canvass and result of said vote being therein 
recorded, and by reference to the records of this court, in record-book 
No. 7,0n page 228, this court did Jevy upon the taxable property of 
said Union township, at the June term, 1S80, one per cent. for the 
purpose of making and giving the aid heretofore petitioned for and 
voted to be so granted as aforesaid, and an additional one per cent. 
was levied at the June term, 1881, of this court, as will more fully 
appear by reference to the records of this court, as set out in 
record-book 7, on page 486;-and whereas, it appears from. the 
evidence submitted to us at this time that said) Indiana and 
Chicago Railway Company has heretofore, to wit, on the 3rd 
day of May, 1581, by resolution of its board of directors, 

changed its name to that of the Chicago and Great South- 
1781) so ern Railway Company, a copy of which change of name is 

recorded in the office of the recorder of Benton county, Indi- 
ana, in miscellaneous record-book No. 2, at page 442; and it also 
appears that by reference to said petition heretofore referred to the 
first levy of said tax is now due, and it also appears from the report 
of the tréasurer of Benton county, Indiana, that there is now in his 
hands as such treasurer the sum cf twenty-nine hundred and fifty 
dollars, which has been up to this time paid in upon the aforesaid 
first levy, the balance of said tax under that levy being delingnent: 
It is therefore ordered that this board of commissioners do, at this 
time, subscribe for fifty-nine (5%) shares of the capital stock of the 
Chicago and Great Southern Railway Company for said township, 
to be by the trustees thereof held and controlled for the use and 
benefit of said Union township, and the auditor of this county is 
hereby directed, empowered, and required to draw his order upon 
the treasurer of this county in favor of William Foster, the presi- 
dent of said railway company, for the sum of twenty-nine hundred 
and fifty dollars, in payment of said stock now at this time sub- 
“al scribed for, as above set out, and to take a certificate from said W3i- 
iain, Foster, in the name of Union civil township, showing that said 
township is entitled to fifty-nine shares of the capital stock of said 
railway company. 

Whereas on the first day of June, 1851, Oak Grove township voted 
upon the question of said township aiding the Indiana and Chicago 
Railway Company in the construction of its railway through said 
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township in the sum of fifteen thousand ($15,000) dollars, upon a 
petition theretofore presented to this court for that purpose, and 
upon the terms and conditions in said petition mentioned, as — by 
reference to said petition duly set out in the records of this court, in 
record-book No. 7, on page 186; and it also appears by reference to 
said record-book No. 7, on page 195, that said Oak Grove township 
voted to grant and make such aid as will by said last reference more 
fully appear, the canvass and result of said vote being iherein re- 
corded, and by reference to the records of this court, record-book 
No. 7, on page 228, this court did levy upon the taxable property of 
Oak Grove township, at the June term, 1880, one per cent. for the 
purpose of making and giving the aid heretofore petitioned for and 
voted to be so granted as aforesaid, and an additional.one per cent. 
was levied at the June term, 1881, of this court, as will more fully 
appear by reference to the records of this court, book 7, page 486; 
and whereas it appears from the evidence submitted to us at this 
time that the Indiana and Chicago Railway Company has hereto- 
fore, to wit, on-the 3d day of May, 1881, by resolution of its board 
of directors, changed its name to that of the Chicago and Gneat 
Southern Railway Company, a copy of which change of name is re- 
corded in the office of the recorder of Benton county, Indiana, in 
miscellaneous record No. 2, on page 442; and it also appears that by 
the terms of said petition the first levy of said tax above referred to 
is now due; and it also appears from the report of the treasurer of 
Benton county, Indiana, that there is now in his hands as such treas- 
urer the sum of six thousand one hundred and fifty ($6,150) dollars, 

which has been up to this time paid in upon the levy of the one 
1782 per cent. made at the June term, 1880, the balance of said 

tax under that levy being delinquent: It is therefore ordered 
that the board of commissioners do at this time subscribe for one 
hundred and twenty-three (123) shares of the capital stock of the 
Chicago and Great Southern Railway Company for said. township, 
to be by the trustee thereof held and controlled for the.use and 
benefit of said Oak Grove township, and the auditor of this county 
is hereby directed, empowered, and required to draw his order on 
the treasurer of Benton county, Indiana, in favor of William Foster, 
the president of said railway company, for the sum of six thousand 
one hundred and fifty ($6,150) em “ra in payment of said stock now 
at this time subscribed for, as above set forth, and. to take a certifi- 
cate from said William Foster, in the name of Oak Grove civil 
township, showing that said Oak Grove township is entitled to one 
hundred and twenty-three (123) shares of the capital stock of said 
railway company. 


Commissioner's Court, April Session, 1882, first dav thereof, being 
Friday, April 14, 1882. 

Comes now William Moore, treasurer of Benton county, Indiana, 
and reports to this court that he has now in kis hands as such treas- 
urer the sum of twelve hundred and three {3,7; dollars, collected upon 
the tax voted to aid in the construction of the Indiana and Chicago | 
Railway Company's road, and now, by change of name, the Chicago 
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and Great Southern railway, in Union township, Benton county, 
Indiana, and the sum of six hundred and thirty-nine and 4‘; dol- 
lars, collection from the first installment of taxes voted by Oak 
Grove township to aid in the construction of said railway in and 
through said township. It is therefore ordered that the board of 
commissioners do at this time subscribe for twenty-four shares of 
the capital stock of said Chicago and Great Southern Railway Com- 
pany for said Union township, to be by the trustee thereof held and 
controlled for the use and benefit of said Union township; and do 
likewise at this time subscribe for twelve shares of the capital stock 
of said Chicago and Great Southern Railway Company for said Oak 
Grove township, to be by the trustee thereof held and controlled for 
the use and benefit of said Oak Grove township; and the auditor of 
this county is hereby directed, empowered, and required to draw his 
order upon the treasurer of this county in favor of said Chicago and 


Great Southern railway for the sum of twelve hundred dollars in 


payment of said stock now at this time subscribed for Union town- 
ship, as above set out, and to deliver the sane to Henry Crawford, 
Jr., treasurer, or to T. C. Annabel, attorney for said railway com- 
pany, and to take from them, or either of them, a certificate in the 
name of Union civil township, showing that said township :is en- 
titled to twenty-four shares of the capital stock of said railway com- 
pany; and likewise said auditor is directed, empowered, and re- 
quired to draw upon the treasurer of this county, in favor of said 
Chicago and Great Southern Railway Company, for the sum of six 
hundred dollars in payment of the stock now at this time sub- 

scribed for said Oak Grove township, as above set out, 
1783° and deliver the same to Henry Crawford, Jr., treasurer, or 

T. C. Annabel, attorney for said railway companv, und to 
take a certificate from them, or either of them, in the name of Oak 
Grove civil township, showing that said township is entitled to 
twelve shares of the capital stock of said railway company. 


Commissioners’ Court, June Term, 1882, third day thereof, being 
Wednesday, June 7th, 1882. 


Whereas it appears froin the treasurer's May settlement sheet in 
1882 that there is now collected and due the Chicago and Great 
Southern Railway Company seven hundred and fifty dollars of the 
tax voted in aid of said company (which at the time of said voting 
was known as the Indiana and Chicago Railway Company) by Oak 
Grove township, in Benton county, Indiana, which said amount is 
in full for the first half of the appropriation voted said railway com- 
pany, and also the sum of eleven hundred and fifty dollars of the 
sum voted said railway company by Union township, in satd county 
and State, it is therefore. teed that the board of commissioners 
do at this time subscribe for fifteen shares of the capital stock of 
said Chicago and Great.Southern Railway Company for said Oak 
Grove township, and also do now subscribe for twenty-three shares 
of the capital stock of said Chicago and Great Southern Railway 
Company for said Union township, to be held and controlled by the 
trustees of said townships for the use and benefit of their re- 
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spective townships and the county auditor is hereby directed to 
issue his warrant upon the county treasurer in favor of said Chi- 
cago and Great Southern Railway Company for the sum of seven 
hundred and fifty dollars in payment of stock taken in said com- 
pany at this time for Oak Grove township, and also draw his war- 
rant on said treasurer for eleven hundred and fiftv dollars in pay- 
ment of stock this day taken in said company for Union township, 
and deliver the said warrants to Henry Crawford, Jr., treasurer of 
said railway company, and take from him a certificate in the name 
of said civil townships, showing that they are respectively entitled 
to fifteen and twenty-three shares of stock in said railway company. 


In the Matter of Petition of Jounx CAMPBELL ef al. for Railroad 
Tax in Oak Grove. No. 3170. 


Come now the petitioners, by Annabel, and present their 
petition for a levy of said railroad tax in Oak Grove township, to 
make up the amount voted by said township to aid the Indiana and 
Chicago Railway Company as follows, to wit (insert). And the board, 
after being duly advised in the premises, hereby order that there 
be, and hereby is, levied a tax of nine cents on each one hundred 
dollars valuation of the taxable property of said Oak Grove town- 
ship to aid the Chicago and Great Southern Railway Company in 
the construction of its road through said township, being the amount 
necessary to raise the amount voted by said township to aid said 
railway under the name and style of the Indiana and Chicago Rail- 
wav Company, its name having been changed as above, and the 
auditor is hereby ordered to place the said tax on the duplicate of 
said township for the vear 1582 for collection. 


1784 Inthe Matter of Petition of Jou~w Kaar for Railroad Tax 
in Union Township. No. 3171. 


Comes now John Kaar, by Annabel, and presents his peti- 
tion for a levy of railroad tax in Union township to make up the 
amount voted by said township to aid the Indiana and Chicago 
Railway Company as follows, to wit (insert). And the board, after 
being duly advised in the premises, hereby order that there be, and 
hereby is, levied a tax of twenty-six cents on each one hundred dol- 
lars valuation,of the taxable property of said Union township to aid 
the Chicago and Great Southern Railway Company in the construc- 
tion of its road through said township, being the amount necessary 
to raise the amount voted by said township to aid said railway com- 
pany under the name and style of the Indiana and Chicago Rail- 
way Company, its name having been changed as above, and the 
auditor is hereby ordered to place the said tax on the duplicate of said 
township for the vear 1882 for collection. 


Commissioners’ Court, December Session, 1SS2, second drs thereof, 
being Tuesday, December 5, 1882. 


Comes now the auditor and reporis that there is two thousand 
thirty-one and ,y5; dollars paid in on the railroad tax in Union 
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township on the aid voted in said township for the Chicago and 
Great Southern Railway Company, formerly the Indiana and Chi- 
cago Railroad Company: Now, therefore, this board of commis- 
sioners do now subscribe for forty shares of the capital stock of the 
said railway company for and on behalf of the said Union civil 
township, and the auditor is directed to draw his warrant on the 
treasurer for the sum of two thousand (2,000) dollars in favor of 
said railway company in payment of said stock so subseribed for, 
and to take froin said railway company a certificate, under the seal 
of the said railway company, signed by its president and attested 
by its seeretary, showing that said Union civil township is entitled 
to said forty shares of stock of said railway company. 


Commissioners’ Court, March Term 1883, first day thereof, being 
Monday, March 5, 1883. 


Comes now T. C. Annabel, attorney for the Chicago and Great 
Southern Railway Company, and shows that said railway company 
is entitled to all the money voted by Union township in aid of said 
railway, and it not appearing whether all of said tax is collected, 
the board now subscribe for thirty-two shares of the capital stock of 
said railroad for Union civil township, and the auditor is ordered 
to draw his warrant on the treasurer of Benton county in payment 
therefor, and the treasurer is ordered to pay said warrant from said 
tax collected at this time, and any amount uncollected the treas- 
urer is directed to pay said warrant from any funds of the county 
unappropriated, to be paid back to such fund of the county out of 
the tax when collected from said Union township. 


June Session, 1883, fourth day thereof, being Thursday, June 7, 
1883. | 


In the Matter of Taking Stock in Chicago and Great Southern 
Railroad Company, for Union Township. 


1785 Comes now T. C. Annabel and shows to the board that there 

is collected and due said railroad company, on account of tax 
voted by said township in aid for the construction of said railroad 
through said township, the sum of eighty dollars in full of the entire 
amount of aid voted by said township, to wit, nine thousand dollars, 
after deducting twenty dollars for expenses of notice of election in 
suid township, and the board now order that one and three-fifth shares 
of the capital stock of said railroad company be taken for said Union 
civil township; and that the county auditor draw his order on the 
county treasurer for the sum of eighty dollars in payment of said 
stock, and order further that the railroad tax bereafter collected in 
said township on account of the aid so voted be charged to the gen- 
eral county eine 
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December Session, 1883, sixth day thereof, being Saturday, December 
8, 1883. 


In the Matter of Taking Stock in the Chicago and Great Southern 
Railroad Company. 


Comes now the auditor of Benton county, Indiana, and shows to the 
court that there has been collected and is now on hand in the county 
treasury the sum of six thousand nine hundred seventy and ;%, dol- 
lars of the tax voted by Oak Grove township of said county in aid 
of the construction of the Chicago and Great Southern railroad 
through said township; and the board now order that the county 
auditor be, and he is hereby, authorized and instructed to take 139 
shares of the capital stock of suid Chicago and Great Southern Rail- 
road Company for said Oak Grove civil township, and draw his war- 
rant on the county treasurer for the sum of six thousand nine 
hundred fifty dollars (86,950) in payment of said 139 shares of 
said capital stock: Provided, however, That the stock shall not be 
taken, nor the warrant be drawn until said company make satisfac- 
tory proof to said auditor of the completion of said railroad in accord- 
ance with the contract under which said aid was voted. 

Issued February Ist, 1584. 


December Session, 1884, sixth day thereof, being Saturday, Decem- 
ber 6, 1884. 


Whereas the treasurer of Benton county comes now and reports 
to the court that he has in his hands the sum of one hundred and 
thirty-five 4; dollars, collected of the railway aid to the Chicago 
and Great Southern Railway Company, and the board now subscribes 
for two shares of fifty dollars each of the capital stock of the Chicago 
and Great Southern Railway Company, for and in the name of Oak 
Grove civil township, and the auditor is directed to draw his order 
on the treasurer for the said Benton county, for the sum.of one hun- 
dred dollars, in payment of said stock, when said railway shall by 
its attorney, T. C. Annabel, present said stock certificate, properly 
signed, under the seal of said company, in favor of Oak Grove civil 
township. 

Issued January 3, 1885, for $100. 


STATE oF INDIANA, } 
Benton County, 4 


1786 I, James A. McKnight, auditor within and for said county 
and State, do hereby certify that the above and foregoing 


transcript contains true copies of all the proceedings and orders of 


the board of commissioners of said county and State, made and en- 
tered of record in the order-books of said commissioners’ court re- 
lating to the petitions, elections, returns of elections, levying of taxes, 
[and] reports of the auditor and treasurer of collection of taxes, in 
relation to the aid voted in Oak Grove and Union townships, in said 
county and State, in the construction of the Indiana and Chicago 
Railway Company and afterwards changed to the Chicago and 
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Great Southern Railway Company, the payments to said railway 
company of taxes collected, and the subscriptions in tne name of 
said townships for the capital stock of said company, as appears of 
record now on file in my office; and I further certify that I am 
the custodian and keeper of the seal and records of said commis- 
sioners’ court. 

In witness whereof I hereunto set my hand and affix the seal of 
said board of commissioners, at my office, in Fowler, Indiana, this 
18th day of November, A. D. 1885. 3 

[SEAL. ] JAMES A. McKNIGHT, 
Auditor, Benton County, Indiana. 


Proceedings of County Commissioners’ Court of Newton County Relative 
to Aid Voted by Grant and Iroquois Townships. 


Exainit L. John Gray, special commissioner. 


STATE OF INDIANA, |)... 

Newton County, °° 

Commissioners’ Court. 

In the matter of the petitions of sundry citizens of Grant and I[ro- 
quois townships, Newton county, Indiana, for an appropriation 
by said township- to aid in the construction of the Indiana and 
Chicago railway. 

Be it remembered that on the 12th day of April, 1880, the board 
of commissioners of said county then being in special session at the 
court-house in Kentland, in said county—present, Silas Sink, Thad- 
deus S. Brecount, and John D. Spohr, commissioners—the following 
proceedings were had in said matter, to wit: 


Comes now T. C. Annabal and presents the following petition of 
sundry persons, to wit: 

To the honorable the board of county commissioners of Newton 
county, in the State of Indiana: 

We, the undersigned, freeholders of Grant township, Newton 
county, in the State of Indiana, would most respectfully petition 
your honorable board and show that the Indiana and Chicago Rail- 
way Company, a corporation legally formed under and pursuant to — 
the laws of the State of Indiana for the purpose of constructing a 
railroad from a point on the State line of, Indiana 61d Hlinois from 
or near the northwest corner of the northwest quarter of section num- 
ber thirty-six in township numbered thirty-eight north, of range ten 
west, in Lake county, in the State of Indiana, to the city of Attica, in 
the county of Fountain, in the State of Indiana, passing in and 
through said Grant township, in Newton county, Indiana, the con- 

struction of which ncaa will be of great value and benefit 
1787 to said Grant township aforesaid. We, the freeholders of 

Grant township aforesaid, respectfully petinion vour honora- 
ble board that Grant township, of Newton county and State of In- 
diana, as aforesaid, make an appropriation of fifteen thousand six hun- 
dred dollars to aid in the construction of said Indiana and Chicago 
Railway Compeny’s road in and through said township, not, how- 
106—1280 
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ever, exceeding two per centum of the taxable property of said 
township, as shown by the tax duplicate of said township for the 
previous year, one-half of the appropriation to oe paid when said 
railroad shall be completed and trains pass over the same from the 
town of Goodland, in said township, to the Lake Erie and Western 
railroad, in Benton county, Indiana, and one-half when said road 
shall be completed to such point north as will connect with a line of 
road to the city of Chieago, and for which we will forever pray. 
(irant township, Newton county, Indiana, March 20, 1880. 


1. William Foster. 17. John Monagle. 

2. S. C. Spoor. 18. W. Shively. 

3. George Hardy. 19. Frank R. Orvis. 

1. B. Wilson. - 20. H. Patton. 

». Ed. L. Hall. 21. Z. F. Little. 

6. Wim. T. Burges. 22. Wm. Mills. 

7. J. T. Gray. 23. George Garland. 

8. Jno. W. Bear. 24. W. A. Hopkins. 

9. Charles I. Streight. 25. H. H. Green. 
10. Christian Fehrle. 26. A. M. Culver. 
11. N.C. Wickwire. 27. William W. Gilman. 
12. John Wilson. 28. George Turner. 
13. C. W. Hartley. 29. George Galbraith. 
14. Thomas Linfoot. 30. Wm. Bell. 
15. R. H. Patt. 31. James H. Kenyon. 
16. Geo. Linfott. 32. Archibald Burns. 


Which said petition is taken under advisement, and the board of 
comtnissioners, being satisfied that said railroad company is duly 
organized under the laws of the State of Indiana, and that said 
petition has been properly signed by the requisite number, to wit, 
more than twenty-five freeholders of Grant township, Newton county, 
Indiana, do make the following order, viz: : 


Order No. One. 


lt is hereby ordered that an election be held in Grant township, 
Newton county, Indiana, at the usual and regular place for holding 
elections, on the 22d day ot May, A. D. 1880, for the purpose of 
voting upon the proposition of Grant township aiding the Indiana 
and Chicago Railway Company in the construction of its road 
through said township, by said township making an appropriation 
to sald railway company in the sum of fifteen thousand six hun- 
dred dollars as is asked by said petition tiled with this court, and 
the auditor shall immediately give notice, to be published for at least 
four weeks successively in the Goodland Herald, a newspaper of 
veneral circulation in the county, and also by printed handbills to 
be posted in ten public places in the township of Grant aforesaid, 
Which publication and handbills shall give notice of the con- 

1788S ditions on whicii said appropriation shall become pavable us 
asked for in said petition, and the sheriff of the county shall 

post the handbills three weeks prior to the day fixed for taking the 
vote of the township of Grant aforesaid as is provided by statute in 
such cases. : 
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And also now comes T. C. Annabal and presents the following 
petition of sundry persons, to wit: 


To the honorable board of cofnty commissioners of Newton county, 
in the State of Indiana : 

We, the undersigned, freeholders of Iroquois township, Newton 
county, 1n the State of Indiana, would most respectfully petition 
your honorable board and show that the Indiana and Chicago Rail- 
way Company, a corporation legally formed under and pursuant to 
the laws of the State of Indiana, for the purpose of constructing a 
railroad from a point on the State line of Indiana and Illinois from 
or near the northwest corner of the southwest quarter of section num- 
ber thirty-six, in township number thirty-eight north, of range ten 
west, in Lake county, in the State of Indiana, to the city of Attica, 
in the county of Fountain, iv the State of Indiana, passing in and 
through said Iroquois township, in Newton county, Indiana, the con- 
struction of which railroad will be of great value and benefit to said 
Iroquois township aforesaid. 

We, the freeholders of Iroquois township aforesaid, respectfully 
petition your honorable board that Iroquois township, of Newton 
county, and State of Indiana, as aforesaid. make an appropriation 
of ten thousand seven hundred and fifty dollars to aid in the con- 
struction of said Indiana and Chicago’ Railway Company's road in 
and through said township, not, however, exceeding two per centum 
of the taxable property of said township, as shown by the tax dupli- 
cate of said township for the previous year, and for which we will 
furever pray; one-half of the appropriation to be paid when said rail- 
road shall be completed and a train of cars can pass over the same 
from Iroquois river to the town of Goodland, in said county, and the 
other half when a train of cars pass from the town of Goodland 
aforesaid north through said county and connect in Lake county 
with a road to the city of Chicago. It is understood and agreed that 
one station on said road shall be located and maintained in said 
township of Iroquois, on each side of the Iroquois river. 

Iroquois Township, Newton Co., Ind., March 23, 1880. 


1. John B. Forseman. 16. J. V. Hess. 

2. John W. Sapp. Aaron Lyons. 

3. Andrew Hess. James O. Laughlin. 
4. John B. Lyons. James Duffy. 

5. Geo. B. Smith. James F. Conn. 

6. David E. Lowe. W. W. Cline. 

7. A. J. Montgomery. William Clark. 

S. Charles Walling. Harrison Tyler. 

9, Laban Lyons. James Shaffer. 

10. David Hess. John H. Merchant. 
11. E. Crudden. Edward Hess. 
12. Paul Weishaar. Sherman Hess. 

13. Henry I. Griggs. C. W. Hopkins. 

14. John Z. Johnston. Nicholas Beecher. 


. Samuel Wilson. 
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1789 Which said petition is taken under advisement, ard the 

board of commissioners, being satisfied that said railway com- 
pany is duly organized under and pursuant to the laws of the State 1° 
of Indiana, and that said petition has been properly signed by the 
requisite number, to wit, more than twenty-five freeholders of Iro- 
quois township, Newton county, Indiana, do make the following | 
order, viz. : 

Order No. Two. 


It is ordered that an election be held in Iroquois township, New- : 
ton county, Indiana, at the usual and regular place of holding elec- 
tions, on the 22d day of May, A. D. 1880, for-the purpose of voting 
upon the proposition of Iroquois township aiding the Indiana and 
Chicago Railway Company in the construction of its road through 
said township by said township making an appropriation to said 
railway company in the sum of ten thousand seven hundred and 
fifty dollars, as is asked for by a petition filed with this court. And 
the auditor shall immediately give notice, to be published for at 
least four weeks successively in the Goodland Herald, a newspaper 
of general circulation in the county, and also by printed handbills, 
to be posted in ten public place in the township of Iroquois afore- 
said, which said notice of election and handbills shall also state the 
terms and conditions of said proposed appropriation, as is sét forth 
in said petition, and the sheriff of the county shall post said’ hand- 
bills three weeks prior to the day fixed for taking the vote‘ of the 
township of Iroquois aforesaid, as is provided by the statute in such 
cases. 


Auditor's Certificate. Vacation Entry. 


STATE OF INDIANA, 
Newton County, 


ean «@qw- « « -woM@e--s 06 


I, Alexander Sharp, auditor of Newton county, Indiana, do hereby 
certify that the auditor of said county caused notice to be given of 
the time and place of the holding of an election in Grant township, 
in said county and State, for the purpose taking the votesi of the 
legal voters of said township upon the subject of said township ap- 

ropriating the sum of fifteen thousand six hundred dollars to aid 
in the construction of the Indiana and Chicago railway through the 
township aforesaid, for four weeks successively prior to the 22d day 
of May, 1880, in the Goodland Saturday Herald, a newspaper:of gen- 
eral circulation in said township and county, and published!in said - 
county. The first publication was made on the 17th day of April, 
the second on the 24th day of April, and the third on the 1s¢ dav of 
May, and the fourth on: the 8th day of May, and the fifthion the 
15th day of May, 1880. A copy of said notice is. attached, hereto 
and made a part of this certificate, marked Exhibit “A.” — ; 

In witness whereof I have hereunto set my hand and affixed my 
official seal us auditor of said county this 27th day of Mav, 1880. 

[SEAL.] A. SHARP, 
Auditor Neuton County. 
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1790 | Exuisit “A.” 
Railroad Election. 


To the qualified voters of Grant township, Newton county, Indiana: 


Pursuant to an order of the board of commissioners of Newton 
county, Indiana, notice is hereby given that the voting-places in the 
precincts in said Grant township will be open on Saturday, May 22, 
A. D. 1880, for the purpose of taking the votes of the legal voters of 
said Grant township for or against the appropriation of fifteen thou- 
sand six hundred dollars, said appropriation of fifteen thousand six 
hundred dollars to be levied sad aillones by taxation on and from 
Grant township, on the taxable property thereof, to be used in aid 
for the construction of the Indiana and Chicago Railway Company’s 
railroad through said Grant township, upon such terms and condi- 
tions as the statute directs,in the discretion of the board of com mis- 
sioners, under the statute provided in such cases. The petition filed 
in this matter contains the following conditions and terms, viz: 
* One-half of the appropriation to be paid when said railroad shall 
be completed and trains pass over the same froin the town of Good- 
land to the Lake Erie and Western railroad, in Benton county, In- 
diana, and one-half when said road shall be completed to such a 
point north as will connect with a line of road to the city of Chi- 
cago.” That said appropriation of money be paid to said railway 
company or its assignees for the purpose aforesaid, subject to the 
provisions and limitations of existing laws. Said appropriation is for 
the construction of the aforesaid railway through Grant township. 
And the ballots shall read: “For the railroad appropriation,” or 
“Against the railroad appropriation.” 

April 13, 1880. 

JOHN Z. JOMNSPON, 
Auditor of Newton County, Indiana. 


Vacation Entry. Auditor's Certificate. 


STATE OF INDIANA, | ~~ 
Newton County, 


I, Alexander Sharp, auditor of Newton county, Indiana, do hereby 
certify that the auditor of said county caused notice to be given of 
the time and place of holding an election in Iroquois township, in 
said county and State, for the purpose of taking the votes of the legal 
voters of the said township upon the subject of said township ap- 
a the sim of ten thousand seven hundred and fifty dol- 
ars to aid in the construction of the Indiana and Chicago railway 
through the township aforesaid, for four weeks successively prior 
to the 22d day of May, 1880, in the Goodland Saturday Herald, a 
newspaper published, and of general cireulation in said county, which 
publication was made on the 17th and 24th days of April, and the 
ist, 8th, and 15th days of May, A. D. 1880, a copy of which notice 
+ rest hereto and made a part of this certificate, marked Ex- 

ibit “A.” 
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In witness whereof I have hereunto set my hand and affixéd my 
official seal as auditor this 27th day of May, A. D. 1880. ; } 

[SEAL. ] A. SHARP, 
Auditor Newtcn County. 


1791 EXHIBIT “A.” #4 » 
Railroad Election. 
To the qualified voters of Iroquois township, Newton county, In- t 


diana: 3 

Pursuant to an order of the board of commissioners of ‘Newton 
county, Indiana, notice is hereby given that the voting places in the 
precincts of Iroquois township will be open on Saturday, May 22, 
1880, for the purpose of taking the votes of the legal voters of said 
Iroquois township for or against the appropriation of ten thousand 
seven hundred and fifty dollars, said appropriation of ten thousand 
seven hundred and fifty dollars to be levied and collected by taxa- 
tion on and from Iroquois township on the taxable property thereof, 
to be used in aid for the construction of the Indiana and ‘Chicago 
Railway Company’s railroad through said Iroquois townshjp, upon : 
such terms and conditions as the statute directs, in the discfetion of 
the board of commissioners under the statute provided ‘in such 
cases. The petition in this matter contains the following téms and 
conditions, viz: “ One-half the appropriation to be paid when said : 
road shall be completed and a train of cars can pass over the same iL 
from the Iroquois river to the town of Goodland, in said coufaty, and 
the other half when a train of cars pass from the town of Goodland | 
aforesaid north through said county and connect in Lakf county 
with a road to the city of Chicago. It is understood and agreed 
that one station on said road shall be located and maintained in 
said township of Iroquois on each side of the Iroquois riveg.” That 
said appropriation of money be paid to said railway coehe, or its | 
assignees for the purpose aforesaid, subject to the provigions and ) 
limitations of existing laws. Said appropriation is for the tunstruc- 
tion of the aforesaid railway through Iroquois township. yee the 
ballots shall read: “ For the railroad appropriation” or 4 Against 
the railroad appropriation.” 

April 13, 1880. 


@Wt woo 


JOHN Z. JOHNSTON, 
Auditor of Newton Lounty. 


Newton County, = | 


Vacation Entry. Sheriff's Certificate. a 
“Copy of sheriff's certificate.” 
STATE OF INDIANA, 1... ; « ° 


I, Hugh Parker, sheriff of Newton county, Indiana, do hereby 
certify that I did on the 17th day of April, 1880, post thé annexed 
handbill giving notice of an election to be held in Grant township, 
Newton cuunty, Indiana, upon the subject of voting aid to the In- 
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diana and Chicago railway, in ten several public places in Grant 
township, Nowe county, Indiana, on the 17th day of April, 
1792 1880, which was more than three weeks prior to May 22, 
1880, and in all respects as provided by statute in such cases. 
Kentland, Ind., May 27, 1880. 
HUGH PARKER, 


Sheriff, Newton County. 


(To which certificate is annexed a printed notice identical with 
the one set out in this record commencing on page 9, at line 8, and 
ending on page 10, at line 20.) 


Vacation Entry. Sheriff's Certificate. 


STATE OF INDIANA, 
Newton County, 


I, Hugh Parker, sheriff of Newtpn county, Indiana, do hereby cer- 
tify that I did on the 17th day of April, 1880, post the annexed 
handbill, giving notice of an election to be held in Iroquois town- 
ship, Newton county, Indiana, upon the subject of voting aid to the 
ladiane and Chicago railway, in ten several public places in Iroquois 
township, Newton county, Indiana, on-the 17th day of April, 1880, 
which was more than three weeks prior to May 22, 1880, and in all 
respects as provided by statute in such cases, 

‘entland, Ind., May 27, 1880. 
HUGH PARKER, 


Sheriff of Newton County. 


(To which sheriff's certificate is attached a printed notice identical 
with the one set out in this record commencing on line 19 of page 
11 and ending with line 29 on page 12.) : 


Affidavit of Publication Attached to Record. 


STATE OF INDIANA, via 
Newton County, { 


Personally appeared before the undersigned , publisher of 
Goodland Herald, a public weekly newspaper of seneual etbeulatien, 
sarwisty and published in Goodland, in the county aforesaid, who, 
cing duly sworn, upon his oath saith that the notice, of which the 
attached is a true copy, was duly published in said°paper for three 
weeks successively, the first of which publication was on the 17th 
day of April, 1880, and the last on the 15th day of May, 1880. 
A. J. KITT. 


Subscribed and sworn to before me this 27th day of May, 1880. 
JNO. G. DAVIS, Clerk. 


(To which is attached copy of notice identical with that set out in 
this record, commencing with line 8 on page 9 and ending with 
line 20 of page 10.) 
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Affidavit of Publication Attached to Recordi =~ 

STATE OF INDIANA, | ; 

Newton County, 


Personally appeared before the undersigned , publisher of Good- 
land Saturday Herald, a public weekly newspaper of general circu- 
lation, printed and published in Goodland, in the county aforesaid, 
who, being duly sworn, upon his oath saith that the notice, of which 

the attached is a true copy, was duly published in said paper 
1793 for three weeks successively, the first of which publications 
was on the 17th day of April, 1880, and the last on the 15th 
day of May, 1880. : 
A. J. KITT. 
Subscribed and sworn to before me this 27th day of ‘May, 1880. 
JNO. G. DAVIS, Clerk. 


(To which is attached a copy of ‘notice identical with that set out 
in this record, commencing with line 19 of page 11 and ending with 
line 29 on page 12.) 


S2SeODe® ~-< OO 


Vacation Entry. 


' 
AUDITOR'S QFFICE, 
KENTLAND, NEwTon County, INp1ana, Mdy 27, 1880. 
In pursuance of an order of the board of commissidners of New- 
ton county, Indiana, at their special session on the 12thiday of April, 
1880, — did order an election to be held in Grant township on the 22d 
day of May, 1880, to vote aid to the Indiana and Chieago Railway 
Company to the amount of fifteen thousand six bandh dollars, in 
Grant township, publication and notice of such ele¢tion having 
been duly given. 
Now come A. T. McCurry, inspector, — Wim. W. Gilman, one of the 
judges of said election, with the poll-books and tally-sheets, etc., of 
said election, held in Grant township on said 22d day of May, 1880, 
for the purpose of taking the votes of the qualified voters of said 
township upon the subject of said township aiding the!Indiana and 
Chicago Railway Company in the sum of fifteen thousand six hun- 
dred dollars in building its road through said township, and, to- 
gether with the auditor, organized a board of canvassers, and A. 'T. 
McCurry is chosen president of the board, and Alexander Sharp is 
chosen clerk thereof. Said board having examined the papers, the 
poll-books, tally-sheets, and certificates thereto attached, and the 
tickets cast at such election, do hereby certify that there was two 
hundred and seven votes cast at said election; that there was one 
hundred and eighty-four votes cast for the railroad appropriation, 
and twenty votes cast against the railroad appropriation, and three 
votes that was neither for or against the appropriation} 
{ 


i 
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In witness whereof we have hereunto subscribed our names and 
affixed our seals this 27th day of May, 1880. 
A. T. McCURRY, Pres’t, [sEAt. 
A. SHARP, Clerk, SEAL. 
WM. W. GILMAN, SEAL. 
Board of Canvassers. 


Recorded May 27, 1880. 
A. SHARP, Auditor. 


Vacation Entry. 


AUDITOR'S OFFICE, 
KENTLAND, NEWTON County, INp., May 27, 1880. 
In pursuance of an‘order of the board of commissioners of 
1794 Newton county, Indiana, at their special session on the 12th 
day of April, 1880, — did order an election to be held in Iro- 
quois township on the 22d day of May, 1580, to vote the Indiana 
and Chicago Railway Company to the amount of ten thousand seven 
hundred and fifty dollars, and publication and notice of said elec- 
tion having been duly given, now comes John Hershman, inspector 
of said election, and Bernhard Paulus, one of the judges of said elec- 
tion held in Iroquois township on the’22nd day of May, i880, for 
the purpose of taking the votes of the qualified voters of said town- 
ship upon the subject of said township aiding the Indiana and Chi- 
cago Railway Company, in the sum of ten thousand seven hundred 
and fifty dollars, in building its road through said township, and, 
together with auditor, organized a board of canvassers, and John 
Hershman is chosen president of the board and Alexander Sharp 1s 
chosen clerk thereof. Said board, having examined the papers, the 
poll-books, tally-sheets, and certificates thereto attached, and the 
tickets cast at such election, do hereby certify that there was one 
hundred and forty-six votes cast at said election; that there was one 
hundred votes cast for the railroad appropriation and forty-six votes 
cast against the railroad appropriation. 
In witness whereof we have hereunto signed our names and affixed 
our seals this 27th day of May, 1550. 
JOHN R. HERSHMAN, President. — fd 
A. SHARP, Clerk. SEAL. 
BERNHARD PAULUs, Board of Canvasaers. 


Recorded May 27, 1880. 
A. SHARP, 
Auditor, N. C. 


And be it remembered that on the 10th day of June, 1880, being 
the 4th judicial day of the June term, 1550, of the commissioners’ 
court of Newton county, Indiana, held at the auditor's office in the 
court-house in Kentland, in said county, before the Honorable Silas 
Sink, John D. Spohr, and Thaddeus 8S. Brecount, the board of com- 
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missioners of said county, the following proceedings wére had. in said 


matter, to wit: 


P' 
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STATE OF INDIANA, 
Newton County, 


In Commissioners’ Court. June Term, 18$0. 


Comes William Foster, of said county, a tax-payer of Grant town- 
ship, and Andrew Hess, a tax-payer of Iroquois towhship, and re- 
spectfully ask that a tax of one per cent. be levied upon the’ property 
of Grant township and Iroquois township, Newton county, to aid in 
the construction of the Indiana and Chicago Railway Company 
through said townships aforesaid. ; 

Kentland, Indiana, June 19, 1880. : 

WILLIAM FOSTER. 
ANDR EW; HESS. 


¢ 
William Foster upon his oath says that he is one of the directors 
of the Indiana and Chicago Railway Company, and, with four others 
of said board of directors, being a majority, and locate their line of 
road through the said townships of Grant and Iroquois, as shown 
by the plat or profile in the clerk’s office in Newton cqunty. 


WILLIAM FOSTER. 


1795 Sworn to and subscribed before me this 10th'day of June, 
1880. : 
A. SHARP, 
Auditor — County. 


Now comes William Foster and asks that a tax of pne per cent. 
be, and [it] is hereby, levied upon the property, real anid personal, of 
Grant township, and also one per cent. upon the real aijd personal — 
of [roquois township, Newton county, to aid the said Undiana and 
Chicago railway to construct their line of road through said town- 
ships of Grant and Troquois, as provided by law. : 

Concurred in. 


ee eae 


SILAS SINK, 
J. D. SPDHR, 
T. S. BRECOUNT. 


And be it remembered that on the %th day of June 1881, being 
the fourth judicial day of the June term, 1881, of thei commission- 
ers’ court of Newton county, Indiana, held at the aufflitor’s office, 
in Kentland, in said county, before the Honorable Thaddeus 8S. Bre- 
count, John D. Spohr, and Joseph W. Chizum, the bhard of com- 
missioners of said county, the following proceedings oes had in 
said matter, to wit: 

Comes now William Foster and asks the court tollevy, at this 
June termn, ISS], the addiiional one per cent. voted bh Grant and 
Iroquois townships to aid in the construction of the Jndiana and 
Chicago railway, in the construction of its road through said town- 
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ships, as was voted by said townships, respectively, on the 22d day 
of May, 1880, one per cent. having been levied heretofore, to wit, at 
their June session of this board, 1880. 

WM. FOSTER. 


Which said motion is taken under advisement, and the court 
having examined tne same and its record on that subject, do say 
and find such vote was made to aid said railroad, and that one per 
cent. was levied in each of said townships at the June term, 1580, 
and that is — one per cent. that ought to be levied at this June term, 
188], on the taxable property of each of said townships. It is there- 
fore ordered that one per cent. be levied upon the taxable property, 
both real and personal, in the township of Grant, Newton county, 
Indiana, to aid in the construction of the Indiana and Chicago rail- 
way through said Grant township,and that the same be placed upon 
the duplicate for collection as provided by law in such cases; and 
also be it further ordered that a levy of one per cent. be levied upon 
the taxable property of Iroquois township, Newton county, Indiana 
both real and personal, to aid in the construction of the Indiana and 
Chicago railway through said township, and that the same be 

placed upon the duplicate for collection as the law in such cases pro- 
vides. | 


And be it remembered that on the 10th day of June, 1881, being 
the fourth judicial day of said June term, 1881, of the commission- 
ers’ court of Newton county, held at the auditor's office in said 
county before the Hons. Thaddeus Brecount, John D. Spohr, and 
Joseph W. Chizum, the board of commissioners of said county, the 

following further proceedings were had in said matter: 
1796 Ordered, That the tax levy of one per cent. on real and 
personal property in Grant and Iroquois townships, Newton 
county, Indiana, to aid in the construction of the Indiana and Chi- 
cago Railway Company be approved and tax ordered to be placed 
on the tax duplicate of 1881. 


And be it remembered that, on January 3, 1SS2, at a special meet- 
ing of the commissioner’s court, held at the auditor's office in Kent- 
land, in said county, the following further proceedings were had in 
said matter, to wit: 

KENTLAND, INptaNna, January 5, 1882. 

The board of commissioners, after adjournment, met atthe auditor's 
office same day and convened on their own motion. | 

Present: T. 8S. Brecount, John D. Spohr, and Joseph W. Chizum, 
commissioners; A. Sharp, auditor. 

The object of said meeting was to meet and confer with William 
Foster, president of the Indiana and Chicago Railway Company, in 
regard to the collection of taxes voted in aid of said railway com- 
pany by Grant and Troquois townships, and, upon statement filed 
by William Foster, president of said railway company, and the pro- 
gress of said road is such and — progressing so favorably, that it is 
hereby ordered that the treasurer of Newton county proceed im- 
mediately to collect the taxes voted 1n aid of said railway company 
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by Grant township and placed upon the duplicate of 1§80,-and that 
the treasurer publish a notice to those tax-payers in Irbquois town- 
ship that he is ready to receive the tax voted in Jrdquois town- 
ship in aid of said railway company. 
(Signed) T. S. BRECOUNT. 
J. D. SPOHR. 
J. W. CHIZUM. 


And be it remembered that on the 10th day of March, 1882, 
being the fifth judicial day of the March tern, 1882Zof the com- 
missioners’ court of Newton county, Indiana, held at the auditor’s 
office, in Kentland, in said county. before the Honorable Thaddeus 
S. Brecount, John D. Spohr, and Joseph W. Chizum, the board of 
commissioners of said county, the following further ¢proceedings 
were had in said matter, to wit: 

Whereas, on the 22d day of May, 1880, Grant towhship voted 
upon the question of said township aiding the Indiana and Chicago 
Railway Company in the construction of its railway through said 
township in the sum of fifteen thousand and six hundred (15,600) 
dollars, upon a petition cbereto presente? to the court for that pur- 
ose and upon the terms and conditions in said — mentioned, as — 
by reference to said petition, duly set out and in the rebords of this 
court in record-book No. 5, on page 2; and it also appears by refer- 
ence — said record-book No. 5, on page —, that said Graft township 
voted to grant and make such aid, as will more fully appear by said 
last-mentioned reference, the canvass and result of said vote being 
therein recorded, and by reference to the records of thisjcourt at its 
June term, 1880, in record-book No. 5, on page 35, — the court did 
levy upon the taxable property of Grant township aforesaid one 
per eent., for the purpose of making and giving the aid heretofore 
petitioned for and voted to be so granted as aforesaid ; afd whereas 

it appears, from the evidence submitted to us af this time, 
1797 = that the said Indiana and Chicago Railway Company has 

heretofore, to wit, by resolution of its board of Boecicrs, on 
the 14th day of July, 1851, changed its name to that of the Chicago 
and Great Southern Railway Company, which resolution tis recorded 
in the recorder’s office of Newton county, Indiana, in micellaneous 
record No. 2, on page 478; and it also appears, from evidence sub- 
mitted to us at this time thaf, by the terms and conditjons of said 
petition, the tax first levied as aforesaid is now due andtpayable to 
suid Chicago and Great Southern Railway Company; :nd_ it also 
appeers, from the report of the treasurer of Newton cobinty afore- 
suid that there is now collected and in his hands as sue} treasurer 
of said tax the sum of four thousand and eighty dollars and sixty- 
nine (4,080.69) cents, the balance of said tax so levied bbing delin- 
quent: : 

It is therefore ordered that the board of county commiksioners do 
now subscribe for eighty (SO) shares of the capital stock pf the Chi- 
cago and Great Southern Railway Company for the use ¢nd_ benefit 
and in the name of Grant civil township, to be bv thé trustee of 
said township held and controlled for the benefit of said township, 


ane 
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and the auditor is hereby directed and ordered and required to draw 
his order upon the treasurer of Newton county aforesaid for the sum 
of four thousand (4,000) dollars to the order of William Foster, the 
president of the said railway company, in payment of the eighty 
shares so subscribed for, and to take from said Foster a certificate 
showing that said Grant civil township is entitled to said shares of 
stock at this time subscribed for. 


And be it remembered that on the 13th day of April, 1882, the 
commissioners’ court of New county, Indiana, then being in special 
session at the auditor's office, in Kentland, in said county, before the 
Honorable Thaddeus S. Brecount, John D. Spohr, and Joseph W. 
Chizum, the board of commiesioners of said county, the following 
further proceedings were had in said matter, to wit: 


On application of Henry Crawford in behalf of the Chicago and 
Great Southern Railway Company in regard to taxes collected in Grant 
township voted in aid of said railway company, which is subscribed 
as stock for said Grant township, it is therefore ordered that the 
treasurer, George G. Jenkins, shalljpay to said railway company the 
amount that may be collected and on hand on the 3d Monday of 
April next on the warrent of the county auditor, who is hereby re- 
quired to draw the same when said railway company shall deliver 
a proper executed certificate for all stock heretofore subscribed as 
made [as] well as for the amount for which a warrent may be 
drawn. 


And be it remembered that on the Sth day of January, 1882, 
being the fourth judicial day of the June term, 1SS2, of the com- 
missioners’ court of Newton county, Indiana, held at the auditor's 
oftice, in Kentland, in said county, before the Hon. Thaddeus 8S. Bre- 
count and Joseph W. Chizum, two of the three members of the board 
of commissioners of said county, the following further proceedings 
were had in said matter, to wit: 


1798 Comes now thgtreasurer of Newton county and reports that 

he has on hand of the money collected from Grant township, 
in said county, to aid in the construction of the Indiana and Chi- 
cago railway, now the Chicago and Great Southern railway, through 
said township, to the amount of two hundred dollars, and the com- 
missioners now subscribe for and on behalf of Grant civil township 
of said county for four shares of the capital stock of said railway 
company, and the auditor is hereby directed to draw his order of 
the treasurer of Newton county for the suin of two hundred dollars 
in payment of said stock, and the auditor is directed to take a cer- 
tificate from said railway company, signed by H. Crawford, Jr., see- 
retary, showing that said township is entitled to.said stock. 


And the following further proceedings were had before said court 
at the same time and place, to wit: 


Comes now John W. Sapp, by T. ©. Annabal, his attorney, and 
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files his petition for an additional tax in Iroquois township, which 
reads as follows, to wit: 


To the honorable board of commissioners of Newton county, In- 
diana: ‘ 

The undersigned, a resident citizen and tax-payer of Iroquois 
township, of said county, would respectfully petition and show that 
the qualified voters of said township did, on the 22d d4y of May, 
1880, vote upon the proposition of said township aiding the Indiana 
and Chicago Railway Company, now the Chicago and Great South- 
ern Railway Company, in the sum of ten thousand seveh hundred 
and fifty dollars in the construction of its road through $aid town- 
ship, which proposition to grant such aid was carried ‘by a large 
majority of the votes of said township: that at the Jute session 
1880, of this honorable board, there was levied a tax of ore per cent. 
upon the taxable property of said township for the purppse of giv- 
ing such aid so voted, and that the fund produced thpreby was 
three thousand seven hundred seventy-six and ;3,°; dollars, and at 
their June session, 1881, there was a further levy of one per cent. 
upon the taxable property of said township for a like puypose, pro- 
ducing a fund of three thousand eight hundred and sixty-three and 
joy Collars, making the total sum of seven thousand six hundred 
forty and ;'§; dollars on both said levies, leaving a deficiency of 
three thousand one hundred nine and 845 ($3,109.64) dollars, which 
out to be levied upon the taxable property of said township at this 
June session, 1882, of your honorable board that said township may 
make the aid voted and thereby keep her faith. 

Whereof I respectfully ask your honorable board, at your June 
session, 1852, to levy a tax upon the taxable property of said Troquois 
township suthcient to produce an amount equal to the ‘deficiency 
aforesaid, and in accordance with the law governing such levy of 
taxes, and that the same be applied in aid of said railway!in accord- 
ance with said vote, and that thereby said township may be enabled 
to make the aid so voted in full and forever; for which'I will for- 
ever pray. : 

Iroquois township, Newton county, Indiana, May 29, 1882. 

JOHN W! SAPP. 


=o a bh ¢,e ” ° 
1799 fhe above petition examined and not allowed, and the 
board refuse to make the levy as prayed for in thé foregoing 

petition. ; 


And also the following further proceeding was had in said matter 
in said court at the same time and place: : 

Comes now 8S. H. Wilson, by T. C. Annabel, his attorney, and 
presents a petition for an additional tax in Grant township, which 
is in the words and figures following, to wit: 


To the honorable board of commissioners of Newton county : 


The undersigned, a resident, citizen, and tax-payer of Grant town- 
ship, of said county, would respectfully empene and shoiw that the 
qualified voters of said Grant township did, on the 22d dav of May, 
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1880, vote upon the proposition of said township aiding the Indiana 
and Chicago Railway Company, now the Chicago and Great South- 
ern Railway Company, in the sum of fifteen thousand six hundred 
dollars, in the construction of its road through said township, which 
proposition to grant such aid was carried by a large majority of the 
voters of said township; that. at the June session, 1880, of their 
honorable board there was levied a tax of one per cent. upon the 
taxable property of said township for the purpose of giving such aid 
so voted, and that the fund produced thereby was five thousand 
nine hundred seventy-four and *; dollars, and that at the June 
session of your board, 1881, there was a further levy of one per cent. 
upon the taxable property of said township, producing the fund of 
six thousand ninety-six and -;?,°5 dollars, making the total sum of 
twelve thousand seventy and 7, dolllars on both said levies, leav- 
ing a deficiency [of] thirty-five hundred twenty-nine and pj, dollars 
Which ought to be levied upon the taxable property of said town- 
ship at this June session, 1882, of your honorable board, that said 
township may make the aid voted, and thereby keep her faith. 
Wherefore I respectfully ask your honorable bourd, at your June 
session, 1852, tu ley a tax upon the taxable property of said Grant 
township sufficient to produce a fund to an amount equal to the 
deficiency aforesaid, and in accordance with the law governing such 
levy of taxes, and that the same be applied in the aid of said rail- 
way in accordance with said vote, i that thereby said township 
may be enabled to make the aid so voted in full, and for which I 
will forever pray. 
Grant township, Ind., June 7, 1882. 
S. H. WILSON. 


And the board, after examining the foregoing petition, refuse to 
make the levy as prayed for. : 


And be it remembered that on the 5th day of September, 1882, 
being the second judicial day of the September term, 1582, of the 
commissioners’ court of Newton county, Indiana, held at the audi- 
tor’s office in Kentland, in. said county, before the Honorable Thad- 
deus 8. Brecount, Joseph -‘W. Chizum, and Ebenezer Hunter, the 
board of commissioners of said county, the following proceedings 
were had in said matter, to wit: 


%, 


1800, In the Matter of the Cu1icaGo anp GREAT SouTHERN Ratt- 
WAY COMPANY. 


Comes the said railway company, by T. C. Annabal, their 
attorney, and makes prayer that said company have constructed 
and finished their line of road from the town of Goodland to the 
south bank of the Iroquois river, in Trequois township, Newton 
county, Indiana, and have run trains of cars on the sume, atid -ask 
the commissioners of Newton county to subscribe for Troqguis town- 
ship for thirty-one shares of the capital stock of said railway com- 
pany, being part of the first instalinent of the tax voted in ‘aid ef 
sald railway. 
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And now comes George G. Jenkins, treasurer of Newton eounty, 
and reports that he has collected the sum of fifteen hundred and 
fifty dollars from tax-payers of Iroquois township of thé first half 
of the tax voted in aid of said railroad; and the court, after being 
duly advised in the premises, do subscribe the sum of 1,550 dollars 


for thirty-one shares of stock for Iroquois civil township; and order 


and direct the auditor to draw his warrant upon the treasurer in 
favor of said Chicago and Great Southern Railway Company, and 
deliver the same to said railway company, and take frond said com- 
pany a duly-executed certificate for thirty-one shares qf stock for 
said Iroquis civil township. 


And now comes George G. Jenkins, treasurer of Newton county, 
and reports that he has in his hands, collected from Grant township 
for the Chicago and Great Southern Railway Company, — in the first 
half of said stock, and the board now subscribe for eight shares of 
the capital stock of said railway company, and the auditor 1s author- 
ized to draw his warrant upon the treasurer of Newton county and 
deliver the same to said company, and take from said company its 
stock certificate for eight shares of its capital stock, dul¥ signed by 
its president and secretary and under the corporate seal of the com- 
pany. ; 


And be it remembered that on the 5th day of December, 1882, 
being the second judicial day of the December term, 1882, of the 
commissioners’ court of Newton county, Indiana, held at the auditor's 
oftice in Kentland, in said county, before the Honorable Thaddeus 
S. Brecount, Joseph W. Chizum, and Ebenezer Hunter, the board of 
commissioners of said county, the following further proceedings 
were had in said matter, to wit: 


9 

Comes now George G. Jenkins, treasurer fof Newton county, 
Indiana, and reports that he has collected from Grant township 
eight hundred dollars in aid of the Indiana and Chicago Railway 
Company, now the Chicago and Great Southern Railway, Company, 
and also reports that he has collected from Iroquois township 
seventeen hundred dollars on the first instalment of tax levied in 
aid of said railway company, and said railway company being en- 
titled to receive said money upon their issuing stock to'said town- 
ships for the amounts now received and for moneys heretofore paid 
by said treasurer, and said railroad company having issued said 
stock in proper form, signed by William A. Starin, president of said 
company, to the said townships of Grant and [roquois, now it is 
ordered that a warrant be drawn in favor of said railway company 
for the sum of eight hundred dollars for collections from Grant 
township on the treasurer, and also that a warrant be drawn 
1801 on the treasurer for seventeen bundred dollars for collection 

from Iroquois township in aid of said railway company. 


Afterward, to wit, on the 7th day of March, 1883, a warrant for 
$200 was i<sued by the auditor on the treasurer of said Newton 
county to said Chicago and Great Southern Railway Company on 
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the — township aid fund, as shown by the record of warrants 
issued. 


And be it remembered that on the 9th day of June, 1883, being 
-the sixth judicial day of the June term, 1883, of the commission- 
ers’ court of Newton county, Indiana, held at the auditor’s office in 
Kentland, in said county, before the Honorable Joseph W. Chizum, 
Ebenezer Hunter, and Joshua J. Timmons, the board of commis- 
sioners of said county, the following proceedings were had in said 
matter, to wit: 


Whereas it having been satisfactorily shown to this board that 
the Chicago and Great Southern railroad is rapidly nearing com- 
pletion to the point which by law entitled them to the aid voted 
their company in this county, it is hereby ordered that the treasurer 
make a demand on the tax-payers of Grant and Iroquois townships 
and Goodland corporation for the balance of railroad tax now on 
the duplicate, to be paid on or before the first Monday of November 
next, and all of above tax unpaid at that time to be returned delin- 
quent, and be subject to such penalties as all other taxes. 


And be it remembered that on the 5th day of December, 1883, 
being the third judicial day of the’ December term, 1883, of the 
commissioners’ court of Newton county, Indiana, held at the audi- 
tor’s office in Kentland, in said county, before the Honorable Joseph 
W. Chizum, Ebenezer Hunter, and Joshua J. Timmons, the board 
of commissioners of said county, the following proceedings were had 
in said matter, to wit: 


STATE OF INDIANA, |... 
Newton County, f° 7 


In the Matter of the Tax Voted to [the] Chicago and Grand Southern 
Railway Company by Iroquois township. 


Comes now said railway company by its president, H. Crawford, 
and makes proof that the said company has completed its road so 
as to entitle it to the payment of the last half of the tax voted in 
its aid by said Iroquois township. It is therefore ordered by the 
board that the auditor draw a warrant on the treasurer for three 
thousand four hundred and twelve dollars {n favor of said company, 
payable out of the funds now collected and in the hands of the 
treasurer, and receive 68 shares of stock for above order in favor of 
Iroquois township. 


And be it remembered that on the 6th day of December, 1883, 
being the fourth judicial day of the December term, 1885, 

1802 of the commissioners’ court of Newton county, Indiana, held 
at the auditor's office in Kentland, in said county, before the 
Honorable Joseph W.Chizum, Ebenezer Hunter, and Joshua J. Tim- 
mons, the "vee of commissioners of said county, the following fur- 
ther proceedings were had in said matter, to wit: 7 
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STATE OF INDIANA, ) _. 


Newton County, {°° = 


In the Matter of er Tax Voted in aid of Chicago and Grand South- 
ern Railway Company by Grant township. 


Comes now George G. Jenkins, treasurer of Newton county, In- 
diana, and reports that he has of the railway tax collected of Grant 
township the sum of four thousand dollars to aid in the construction 
of the Chicago and Great Southern Railway Company through said 
township. Whereupon the board of county commissioners do now 


subscribe for Grant civil township eighty shares of the capital stock. 


of said Chicago and Great Southern Railway Company, of the par 
value of fifty dollars each, and the auditor of Newton county is 
authorized to draw hisorder on the county treasurer in favor of said 
railway company for the sum of four thousand dollars‘tin payment 
of said stock, said order to be delivered to said railway eompany on 
the delivery of the certificate of eighty shares of the capital stock of 
said railway company in favor of the trustee of Grant. civil town- 


ship. 


And be it remembered that on the 6th day of December, 1884, 
being the sixth judicial day of the December term, 1884, of the com- 
missioners’ court of Newton county, Indiana, held at the auditor’s 
office in Kentland, in said county, before the Honorable Ebenezer 
Hunter, Joshua J. Timmons, and Joseph W. Chizum, the board of 
commissioners of said county, the following further proceedings were 
had in said matter, to wit: 

Whereas there appears to be by the report of the treasurer of New- 
ton county eleven hundred and twenty-five dollars collected from 
Grant and Troquois townships tax in aid of the Chicago and Great 
Southern railway, and the commissioners now subscribe for Grant 
civil township 13 shares of thecapital stock of said railway company 
and likewise for 94 shares for Iroquois civil township of such capt- 
tal stock of said railway of the par value of fifty dollars per share, 
and the auditor is directed by order of the board of commissioners 
to draw warrants on the treasurer for $650 to pay for said stock for 
Grant township and for four hundred and seventy-five dollars to 
pay for said stock for Iroquois township on said railway giving said 
shares of stock and receipt for said money. , 


STATE OF INDIANA, 1 


‘ ° R8 ° 
Newton County, } 


I, John Z. Johnston, auditor of Newton county, Indiana, and ez- 
officio clerk of the commissioners’ court within and foresaid county, 
do hereby certify that the above and foregoing is a tue, full, and 
complete transcript of all proceedings had in said court, and of all 
papers recorded in the record of said court, in the matter of the aid 
voted by Grant and Troquois townships, of said county, for the In- 
diana and Chicago Railway Company, now the Chicago and Great 
Southern Railway Company, for the construction of its toad through 
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said townships, as the same now remains of record in the 
1803 commissioners’ record of said county, now in my office. 
In witness whereof I have hereunto subscribed my name 
and affixed the seal of the board of commissioners of said county at 
Kentland, Indiana, this 19th dav of November, 1885. 
JOHN Z. JOHNSTON, 


[sEAL.] 


This agreement made this 23d day of June, A. D. 1881, between 
William Foster, in behalf of himself and associates, of Goodland, 
Newton county, Indiana, as party of the first part, and Henry Craw- 
ford, of Chicago, Illinois, party of the second part, witnesseth : 

That the party of the first part, in behalf of himself and associates, 
hereby sells and assigns to the said party of the second part the fol- 
lowing certificates of stock and the shares thereby represented in the 
Indiana and Chicago Railway Company, to wit: certificates from 3 
to 17, both inclusive, making the total number of shares of stock 
hereby transferred being 1,005 shares of the par value of $50,250, 
and as a condition of sale of this stock, the said party of the first part 
hereby expressly covenants and agregs that the said certificates of 
stock and the shares hereby transferred comprise the entire amount 
of stock of said corporation that has been actually issued, with the 
exception of ten thousand dollars thereof that has been issued to the 
party of the first part. And said party of the first part further guar- 
antees that the said Indiana and Chicago Railway Company is un- 
der no pending obligations to issue any stock except as aforesaid, 
except In connection with and as payment for the procuring of cer- 
tain rights of way, which said last-named stock lability will not ex- 


Contract Between Crawford and Foster of June 23, 1881. 


Exuipit C. John Gray, special commissioner. 


ceed the sum of —. 


The said party of the first part further agrees that the said Indiana 
and Chicago Railway Company and the said stock hereby transferred 
to the party of the second part is to be free and clear of all debts, 
liens, judgments, mortgages, liabilities, or incumbrances of any kind 


or character except as aforesaid. 


And the said party of the first part further agrees that upon the sec- 


ond payment hereinafter mentioned a 


are, at the request of the party of the secon¢ 


eral places. 


And itis further agreed that anv and all pending construction 
contracts between the said railway company and all third parties 
shall be canceled and the said contracts released to the said railway 
company without any costs, loss, liability, or expense cither to it or 


to the | 


In consideration of the premises the party of the second part on 
the conditions, aforesaid purchases the said shares of stock, as evi- 
denced by the said certificates, from the party of the first part and 
his associates, and agrees to pay therefor the sum of nineteen thou- 
sand (19,000) dollars as follows : £5. (KM) cash on the execution of thes 
presents, $5,000 within ten days froin the date hereof, and the re- 


marty of the second part herein. 


Bs oR ii ee PAS TR. 


Auditor, N.C. 


rresent board of directors 
part, to resign their <ev- 
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¢ 
? 


maining $9,000 within thirty days from the date hereof, 
1804 during which time the said party of the second: past shall 
have opportunity to make examination to determine the sit- 
uation of the property of said railway company and liens, contracts, 
rights of way, and the nature of any incumbrances therepn. 
It is further agreed that the said stock certiticates Hereby pur- 
chased shall be this day deposited with the First Nationhl Bank of 
Chicago, Illinois, to be held by it in escrow until the ful] payment 


of the purchase-money herein. 
WILLIAM FOSTER. 
HENRY CRAWFORD. 


Certificate of Stock Subscribed to June 22, 1881. , 
CoMPLAINANT’s Exu1BiT 10. John Gray, special commissioner. 
Indiana and Chicago railway. : 


] 
GooLaND, Inp., June 22, 1881. 
The amount of stock subscribed since organization of! company, 
March 8, 1880, is as follows: 


oe en em 


Name. Shares. Amount. | Am’t Paid. 
William Foster_.._.....-.-____- 20 $1,000 © $200 
William Foster__.--------..---- - 1,000 50,000 *° 580,000 
John B. Forseman.--.-.--. ----- 5 250 | . 50 
RO IG ascii cote cence terete in 1 50 50 
TY, 4) AID ocickiideedecnnns 10 500 , ° 
5 OE a vickndncctinedinn Eke 5 250 ° 50 
C. W. Hartley sheinniesalaeaiakcmnbie 5 250 | 50 
Bi Sly ee NN i winch ieibaninciniesin 5 250 . 25 
Bake Wien ..... sn cnncecccwuk. dD 250 ° 29 
John Wilson... ~~ RE SEE PER 1 50 | 
Fes OTRO. on ced cccewcnns 1 50 | 
James H. Taylor ...-..--.------ 2? 100.—«; 10 
Bes BP BIO soicis niinsnis eit tiaiiiee. l oO | 
PesmOr & lO sc bonis Scaiiwcncge 1 50 
SO. Fes TORE nea cee euiicecs l 50 10 
Jasper Shear.-..-..---..---- ene 2 100. 
meee F. Latihe ones soo kt 5 250 50 
Jasper N. M’Connell ...--.------ 1 50- 
600. W . BWOO oo ha 1 50 
GeON CAME sn Soin tecece. 1 50 ¢ 
ec Uh; OEY nike ie a l 50 

1,074 93,700 $50,520 

William Foster--..--....-..-._- 200 10,000 : 10,000 


1,274 $63,700 


$60,520 
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Inpiana & Cuicaco Raitway Orricr, June 22, 188). 


I, Ziba F. Little (secretary), hereby certify that the above is a cor- 
rect, full, and true copy of: the records of stock subscriptions as ap- 
= upon the books of said company in the oftice at Goodland, 

n : 


~ [seat] Zz. F. LITTLE, Sec’y 
Exuisit D. John Gray, special commissioner. 


Agreement between Crawford and Foster of March 15, 1882. 


Thisagreement witnesseth : That Henry Crawford hereby purchases 
from William Foster ten thousand dollars (par value) of the stock 
of the Indiana and Chicago Railway Company, now known as the 
Chicago and Great Southern Railway Company, and evidenced by 
stock certificates Nos. 1 and 2, which certificates are now delivered 
to said Crawford ; and said Foster further agrees to assign and trans- 
fer, and procure to be assigned and transferred, the following fur- 

ther stock subscriptions to the said railway company, all 
1805 which subscriptions are unpaid, and are accepted by said 

Crawford subject to all future payment and assessments, and 
forever agrees to hold each and every one of said original subscribers 
harmless from any and all further payment thereon, such stock 
being as follows: 


a a cn nnn wWewcwaeasenee SOO 
ee ik ice iniindmninawsivcmwouecwen 950 
Ry EE Bike ew ots pede ens encnccwceennwen 150 
Or, NE ilinsin hein wre awein> whieis oem 200 
WE ooo catia demo ccukan Gece 208 
I a tdci dite sh ania wera ae ot tf) 
eo i ack wei een mene . 
2 Be Na aie hdd cuce S 2) 
Te a cnt cus 500 
"es WM I as a i cei weiss est ciatiacuay deat 6 
ic cienumawen 50 
JOGOT BROCE 3.6 ois cnn sce wiewa congas conw nas Roe 1(W) 
$2,790 


And said Foster further agrees to make no charge at any time 
hereafter for services or expenses of any kind against the said Chi- 
cago and Great Southern Railway Company for any transactions 
srior to this date; and he further agrees to make no charge of any 
kind for use or rent of grader prior to this date. 

And in consideration of the transfer of said ten thousand dollars 
of said issued stock, and of such $2,790 of unpaid stock subscriptions, 
and as further full compensation to said Foster for all his services 
and expenses as an officer of or in behalf of the Chicago and Great 
Southern Railway Company, and as further full compensation and 
adjustment of any rent for or use of the grading-machine on 
to said Foster and others, the said Crawford agrees to pay the saic 
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Foster the sum often thousand dollars in six months from the date 
hereof, and to issue his promissory notes therefor to evidence such 
agreed payment. 

It is further agreed that on the execution of these papers the 
present board of directors of the railway company are to resign and 
their places are to be filled with such persons as said Crawford shall 
designate. | 

Witness our hands and seals this 15th day of March, 1882. 

HENRY CRAWFORD. Sees, 
WILLIAM ‘FOSTER. SEAL. 


ComPpLAINANT’s Exuipit H. John Gray, special commissioner. 


Transfer of Stock by Henry Crawford to New Board of Directors, March 
15, 1882. 


I, Henry Crawford, hereby assign and transfer the number of 
shares of capital siock of the Chicago and Great Southern Railway 
Company set opposite the names of the following persons—to each 
such person one share of stock : | 


Henry Crawford, Jr. 
William A. Starin. 
D. H. Conklin. 

F. F. Lacey. 

H. Moore. 

G. W. MeDonald. 

D. J. Lyon. 

H. Meiselbar. 


Witness my hand, March 15, 1882. 
HENRY CRAWFORD. 


1806 Exuisit kK. John Gray, special commissioner. 
Memorandum Sale of Iron Rails by Cleveland Rolling Mill Company. 


Stubbs & Runyon, room 2, Tribune building. 


Cuicaco, Octo. 10th, 1881. 


Bought of Cleveland Rolling Mill Co. of Cleveland, Ohio, for ac. 
Chicago and Great Southern R’y Co., per Henry Crawford, of Chi- 
cago, Ills, one thousand (1,000) gross tons iron raids, at fifty & 7,5, 
($50.25) dollars per gross ton, to be delivered free on board cars at the 
works of the Cleveland Rolling Mill Co., Cleveland, O., between 
November Ist & 15th, 1881. 

Payments to be made in cash on bills of lading. 

Rails to be of the same pattern as furnished said R. R. Co. on pre- 
vious contract (7. ¢., C.. W. & Mich.), and to weigh 52 Ibs. per yard, 
and to be drilled according to specifications to be furnished by said 
R. R. Co. Rate of freight is hereby guaranteed not to exceed 75c. 
per ton — Cleveland to Sandusky, O. 


STUBBS & RUNYON, Brokers. 
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Accepted : 
CHICAGO & G’T SOUTHERN RAILBWAY CO., 
By HENRY CRAWFORD. 


Exuisit H. John Gray, special commissioner. 


“s i: Account of Cleveland Rolling Mill Company. 
Statement. 
‘Form —. 
ae CLEVELAND, On10, December 23, 1883. 


Cleveland Rolling Mill Company, Nos. 99 and 101 Water street, to 
Chicago and Great Southern R. R. 


1881. 

OT EE icckiwic ccna de awes ES SERS RAE Daeee pete we rere $2,126 43 

UP sis ci eae ae nck Rk eee a aig wee ackace 2,106 01 

OO i i isa eagle Hees aa ois ws hk een os pein 607 75 

BP ccs oa ie as ek hha he enn band 1,368 86 

Oe ines ok he sk ew als 4,168 51 

a is nic teas ec ieeack acereeanig a ea & ikcand om aelediace 609 13 

IO ss tases uscd aa np eh Sica sas shoal ns salad sc a a 2,801 66 

De hiss Cine cube Waseda cada de ades aumee 4,584 86 

DD iad nds nc Ke Ca Pa snd enns 4,261 15 

Oe tlioccncueanaudsdcbonuee sai assitcabihc sao wesabiesdib desde eal 2,241 73 

TUT i 5s secu: es tsa cpl tel OCs oasis seek sada addin 0,634 05 
OF iin came enenddimien manne aia aaa 615 18 4 
- a a ee eee. 3,980 74+ 
Ey Sener iene a Perse eae RAM LSe RIT aliens os a ane e ea gee meee 10,209 96 _ 

“4 D iwwticd due manda danuawkine neu dew ae 6,962 32 
52,278 30 ‘a 
1883. Cr. 4 

PANO DO in nincc cccsud anaes i isos aaa inithe bo sada ataaaiy aealaeunaed - 22,634 36 

29,643 97 

1807 Exmipit J. John Gray, special commissioner. 
Statement. 
. kForm— 


CLEVELAND, Onto, December 26, 1583. 
Cleveland Rolling Mill Company, Nos. 99 and 101 Water street, to 
Chicago and Great Southern R. R. 


; Summary. 


As per statement attached .......-....----.-.------- $29,643 97 
Interest from average date of delivery to De- 

cember 26, 1883, $5,278.33, at 6 per cent... $6,534 79 
Less interest on payment March 26, 1883, 

$22 634, to December 26,1883, at 6 per cent. 1,018 54 


5516 2% 


$35,160 22 


j 
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Foster the sum of ten thousand dollars in six months from the date 
hereof, and to issue his promissory notes therefor to evidence such 
agreed payment. 

It is further agreed that on the execution of these papers the 
present board of directors of the railway company are to resign and 
their places are to be filled with such persons as said Crawford shall 
designate. 

Witness our hands and seals this 15th day of March, 1882. 

HENRY CRAWFORD. §[SEAL. 
WILLIAM ‘FOSTER. SEAL. 


CoMPLAINANT’S Exuipit H. John Gray, special commissioner. 


Transfer of Stock by Henry Crawford to New Board of Directors, March 
15, 1882. 


I, Henry Crawford, hereby assign and transfer the number of 
shares of capital siock of the Chicago and Great Southern Railway 
Company set opposite the names of the following persons—to each 
such person one share of stock : | 


Henry Crawford, Jr. 
William A. Starin. 
D. H. Conklin. 

F. F. Lacey. 

H. Moore. 

G. W. MeDonald. 

D. J. Lyon. 

H. Meiselbar. 


Witness my hand, March 15, 1882. | 
HENRY CRAWFORD. 


1806 Exuispit K. John Gray, special commissioner. 
Memorandum Sale of Iron Rails by Cleveland Rolling Mill Company. 


Stubbs & Runyon, room 2, Tribune building. 


CuicaGco, Octo. 10th, 1881. 

Bought of Cleveland Rolling Mill Co. of Cleveland, Ohio, for ac. 
Chicago and Great Southern R’y Co., per Henry Crawford, of Chi- 
cago, Ills, one thousand (1,000) gross tons iron raids, at fifty & p,§; 
($50.25) dollars per gross ton, to be delivered free on board cars at the. 
works of the Cleveland Rolling Mill Co., Cleveland, O., between 
November Ist & 15th, 1881. 

Payments to be made in cash on bills of lading. 

Rails to be of the same pattern as furnished said R. R. Co. on pre- 
vious contract (7. ¢., C., W. & Mich.), and to weigh 52 Ibs. per yard, 
and to be drilled according to specifications to be furnished by said 
R. R. Co. Rate of freight is hereby guaranteed not to exceed 75c. 
per ton — Cleveland to Sandusky, 0. , 


STUBBS & RUNYON, Brokers. 
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Accepted : 
CHICAGO & G’T SOUTHERN RAILWAY CO., 
By HENRY CRAWFORD. 


Exuisit H. John Gray, special commissioner. 
ae tay Account of Cleveland Rolling Mill Company. 
Statement. 


Form —. 

oe CLEVELAND, Ont0, December 23, 1883. 

Cleveland Rolling Mill Company, Nos. 99 and 101 Water street, to 
| Chicago and Great Southern R. R. 


1881. 

PN I i citwickbtiind cues eee a a $2,126 43 

| REE PSE WS ar BDSG pa tae aaa arn alban 2,106 01 

Me ek sn acs Suc uk hacia sao ccs es secs) asinine 607 75 

WO i cc bce anet siisisbs' asd isp tc duaiees bia sien tu alee 1,368 86 

OF bid is ek bel as i nn a dienes 4,168 51 

OP ease a a es nd as a es 609 13 

BP cuisine Gs eh crc dc shins shu sce 2,801 66 

Nin bc cs hi een ck noes wae 4,584 86 

TP niece Kuiee baa We ke lek ba ed ee 4,261 15 

DO est kc kaa aaa a ae a a 2,241 73 

‘3 1 REE RESO MESNE GET SURRE, ELC IEE Sate ORO ERA, Mee SE NEN Sapa 5,634 05 
i Ee RE ORE ae IED sei one onc 615 18 4 
= Oe ee ea eee 3,980 74 «4 
FD an i esi oe eae 10,209 95 a 

+ Dos ee uae 6,962 32 

§2,278 33 

1883. Cr. | 
BE FU a nos iin Siete ace s: cieseaintia Wiliiedi we Slew oi acsacaia - 922.634 36 
29,643 97 
1807 Exnipit J. John Gray, special commissioner. 
| Statement. 
‘ Form— 


CLEVELAND, On10, December 26, 1883. 


Cleveland Rolling Mill Company, Nos. 99 and 101 Water street, to 
Chicago and Great Southern R. R. 
, Summary. 
Dr. 

As per statement attached .......-.....--..--..---.- $29,643 97 
Interest from average date of delivery to De- 

cember 26, 1883, $5,278.33, at 6 per cent... $6,534 79 
Less interest on payment March 26, 18853, 

$22,634, to December 26,1883, at 6 per cent. 1,015 54 


9516 2 


$35,160 22 
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ComMpPLAINANT’s Exuipit 2. John Gray, special commissioner. 


Statement of Cleveland Rolling Mill Company. Rails Furnished to No- 
vember 28,1881. Receipt of Payment. 


Chicago and Great Southern Railway Company to Cleveland Roll- 
ing Mill Company, Dr. 


DG BG oie cites aisiisiaaima aaa dais idasiiaiine eae yore 43 
Boise. i cckc hitachi a ah cla a 2,106 01 
BD sc eesiessiisascabatiabaisk dac pedid debi aidan cick tidaccaniameeananaa 607 75 
OU ss cs ssn ecticlapied- nites aad aca ns tcc cap aisa a gd ata 1,368 86 
I eisin wits sisi es BO Sete lin abba Nasi ids: wiensicedn Ganaemaaal 4,168 51 
OD iis sscs sseceiSekceh ance aclac Gas susie de ica te eiligs caticasns academe ee 609 13 
OD inn hn iin lida i aig Sige iin sas gees eerie 2,801 66 
I ci seria cigar 4,584 86 
TD issn igi iis nea su eo ts eae ccc ibaa adel 4.261 lo 


$22,634 36 
Duplicate. 


Chicago and Great Southern Railway Company to Cleveland Roll- 
ing Mill Company, of Cleveland, Ohio, Dr. 


1883. 


Rails as per bills attached ..-._.-------------------- $22,634 36 


. 


teceived, Chicago, March 24, 1885, of the Chicago and Great 
Southern Railway Company, the sum of twenty-two thousand six 
hundred and thirty-four dollars and thirty-six cents (322,634.36) in 
full for the above account. 


d—- 20-83. 
CLEVELAND ROLLING MILL COMPANY, 
By F. B. STUBBs. 


CoMPLAINANT’S Exuipit 12. John Gray, special commissioner. 


Unsigned Memoranda of Wm. Foster as to Disposition $1,000,000 First- 
Mortgage Bonds. 


Memorandum of agreement between the Chicago and Great 
1808 Southern Railway Company and Henry Crawford as to 
applying the proceeds of an issue of one million dollars of 

bonds under date of November Ist, 1881. 


First. In payment of Block Coal road, purchased by said Craw- 
ford and the contract assigned by him to the Chicago and Great 
Southern Railway Company, with which it is to be consolidated, 
as provided by law. 

Second. To reimburse said Crawford for money advanced and to 
be hereafter advanced for construction and equipment of the Chi- 
‘ago and Great Southern railway, — which the bills of purchase and 
vouchers for the necessary payments shall be the evidence of expendi- 
tures made. 

Third. Any balance from the proceeds of the first issue or any 
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subsequent issue shall be used and applied to the extension and de- 
velopment of the line of road covered by the mortgage of Novem- 
ber Ist, 1881. | 

Fourth. It is understood and agreed that said Crawford is to fur- 
nish the necessary amount of money to pay the debts contracted 
since the first of July, 1881, and to complete grading and super- 
structure and to furnish and equip the line of road from junction 
with Air Line to Attica as fast as the work can be done. 


Exuisit B. John Gray, special commissioner. 


Proposed Construction Contract of Henry Crawford, Rejected by the Foster 
Board of Directors February 7th, 1852. 


This agreement, made this — day of October, A. D. 1881, between 
eHenry Crawford, the party of the first part, of Chicago, Illinois, and 
the Chicago and Great Southern railway, a corporation organized 
under the laws of the State of Indiana, the party of the second part, 
witnesseth : 

That for and in consideration of the payments and covenants of 
the party of the second part, as hereinafter set forth, the party of 
the first part hereby agrees to procure the right of way for, construct, 
and equip the northern division of the railway of the party of the 
second purt, extending from a juncfidn with the Louisville, New 
Albany and Chicago railway about nine miles northwest of Rensse- 
laer and thence southwardly through the counties of Jasper, New- 
ton, Benton, Warren, Fountain, Parke, and Clav to Brazil, Indiana, 
in accordance with the terms and specifications hereafter set out— 
that is to say, the said party of the first part agrees— 

First. To procure and complete right of way of sufficient width 
over and upon the said entire route for the line of railway and also 
sufficient and suitable grounds for sidings, depots, shops, switch- 
yards, turn-table, water-tanks, and other appendages ordinarily 
needed by a railway. 

Second. That he will also agree in a proper and workmanlike 
manner to lay down two thousand six bundred and forty ties to the 
mile, either of oak, hemlock, or cedar, and lay down thereupon either 
iron or steel rails. to be not less than fifty-two pounds to the linear 
yard, and securely fasten them by fish-plates, four bolts to each 
joint, and thoroughly spike down the rails over the entire length of 
line; and will also procure and put down all of the necessary cross- 

ing frogs, turn-outs, switch-stands, and appurtenances neces- 
18090 sary to complete the line ready for business, all such gradua- 

tion, track-laying, ties, and rails to be of first-class quality 
and construction, and the whole work to be done in a workmanlike 
and proper manner, and the road to be surfaced with a smooth and 
proper surface, and all necessary and proper bridges and cattle- 
guards to be placed along the line. 

Third. The party of the first part will also erect all such necessary 
depots, shops, turn-tables, and stock-pens as may be neceskary and 

proper for the handling of such business a8 may be offered to the 
said line on its completion, and he will also put in proper sidings 
100—1280 | 
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at convenient points, to enable the business of ‘he line to be 
handled with economy and dispatch. Said party of the first part 
shall also put upon said road proper equipment, engines, passenger, 
and freight cars. 

Fourth. He will also erect on the right of way alongside of the 
road a line of telegraph and procure the same to be properly wired, 
and have instruments placed in sufficient depots along the line of 
said road to afford proper telegraph facilities fur the general public 
and also for the handling of traffic over and upon the said road. 

The party of the first part agrees that the said work shall be be- 
gun immediately and be prosecuted in such a manner that the same 
will be entirely completed by the first day of June, 1883: 

Provided, That if any injunctions or unforeseen circumstances or 
bad weather or failure of contractors delays the ultimate completion 
of the line that the said party of the firss part may have the con- 
tract time for completion sufficiently entenled to meet any such un- 
expected delays. 

-And in consideration of the above promises on the part of the 
party of the first part the said party of the second part hereby 
agrees, as an agreed compensation for the value of such work, mate- 
rial, labor, and the procuring of the right of way as aforesaid, to pay 
to the party of the first part: 

First. All donations of stock, right of way, lands, labor, or money 
that have been hitherto or hereafter may at any time be acquired by 
the said party of the second part in its own name or for its use, be- 
hoof, or benefit. 

Second. The party of the second part further agrees that it will 
at once procure to be issued two million dollars of six per cent. gold 
bonds, which shall be secured by a mortgage, which shall be the first 
lien upon the northern division of the railway of the party of the 
second part, together with all its appurtenances, equipments, con- 
tract rights, coal lands, and franchises of every description, and also 
tolls to be had and levied thereon. 

Third. The party of the second part will also pay fifteen hundred 
thousand dollars in its preferred stock, which shall constitute the 
entire issue thereof, which shall bear and be authorized to draw six 
per cent. interest on dividends per annum, which shall be payable 
for each and every vear after the issue thereof out of the net revenue 
of the road, after the payment of interest upon the bonded obliga- 
tions and the expenses of operating the property, taxes, necessary 
repairs, and renewals; and if the revenue for any one year shall not 

be sufficient to pay off such agreed six per cent.dividends on 
1810 such preferred stock, then the arrearages are to accumulate, 

and all arrears thus accruing on the fifteen hundred thousand 
dollars of preferred stock shall be fully paid, with interest, calculated 
at six per cent. per annum from the issue of said stock, before any 
dividend shall be paid on any of the common stock of the party of 
the second part. 

It is further agreed that the payments of bonds and stock are to 
be made by the party of the second part to the party of the first 
part in proportion from time to time as the work progresses, and 
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that the party of the first part shall be entitled to demand and have a 
full settlement on each and every five miles of completed track laid 
by him, at the rate of fifteen thousand dollars for each such mile of 
main track laid by him, in said first-mortgage bonds, and also ten 
thousand dollars in such preferred stock per mile of main track. 

It is further agreed that the said party of the first part is to have 
full possession and control of each and every part of said line until 
the entire completion thereof up to the date aforesaid. 

It is further agreed that the said party of the second part is from 
time to time to advance to and for the use of the party of the first 
part its promissory notes, for the purpose of obtaining means to pay 
for the material and labor to be used on said line, but said prom- 
issory notes are to be paid by the party of the first part, and the 
said party of the second part is to be forever protected against any 
liability or cost thereon. 

It is further agreed that if the said party of the second part, at 
any time before the completion of said northern division, decides to 
extend its line southwardly from Brazil, that in that case said party 
of the first part shall have the right to construct and equip such 


extension, and shall receive the same amount and character of pay. 
ment and compensation as is hereinbefore set out for each mi 


e of 


main track—that is to say, twenty.thousand dollars per mile in 
first-mortgage six per cent. bonds, afd fifteen thousand dollars per 
mile in six per cent. preferred stock, and all the donations that the 
said party of the second part may procure upon the said southern 


division. 


Certificates of Stock Sold by Foster and Others to Crawford. 
Solicitor for defendants offered in evidence twelve certificates of 
stock, numbered from one to twelve, inclusive, calling each for 100 
shares of stock of the par value of $5,000. The following is a copy 
of one of said certificates with the endorsements thereon, all being 
substantially alike : 


$5,000.00. No..1. 
Indiana and Chicago Railway Company stock certificate. 


This is to certify that William Foster, or his assignee herein, is 
entitled to one hundred shares of fifty dollars each of the capital 
stock of the Indiana and Chicago Railway Company on the surren- 

der of this certificate to the secretary of this company. 


1811 


Witness the corporate seal and —. 


WILLIAM FOSTER, Pres. 


Z. T. LITTLE, Sec. 
A pproved. 


Goodland, Ind., May 11, 1881. 


GEORGE HARDY, 


Chairman Executive (ommilttec. 


Endorsed on back as follows: 
Know all men by these presents that I, William Foster, for value 


received, 


have bargained, sold, assigned, and transferred, and by 
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these presents do sell, assign, and transfer to the within 
one hundred shares of stock of the Indiana and Chicago Railway 
Company standing in my name in the books of said company ; and 
I do hereby constitute and appoint -as my true and law- 
ful attorney, irrevocable for me and in my name to make any and 
all necessary transfers on the books of said company. 
Witness my hand and seal this — day of , A. D. 1881. 
WILLIAM FOSTER. [sEAt.] 


Witness: 


H. CRAWFORD. 


Solicitor for defendants also offered in evidence stock certificates 
numbered 13, 14, 15, 16, and 17, each for one share of fifty dollars, 
said certificates being all of the same tenor and effect, except that 
they were originally issued to William Foster, George Hardy, Silas 
Sink, John Swan, Richard D. Odele, and Jasper N. McConnell, a 
copy of one of which said certificates, with the endorsements thereon, 
is as follows: 


$50. No. 13. 
Indiana and Chicago Railway Company stock certificate. 


This is to certify that George Hardy, or his assignee herein, is en- 
titled to one share of fifty dollars each of the capital stock of the 
Indiana and Chicago Railway Company on the surrender of this 
certificate to the secretary of this company. 

Witness the corporate seal and —. 


WILLIAM FOSTER, Pres. 
Z.T. LITTLE, Sec. 


Approved. 
Goodland, Ind., June 22, 1881. 
GEORGE HARDY, 
Chairman Executive Committee. 
Endorsed on back as follows: 
For value received I hereby assign the within share of stock to 
Henry Crawford. 
June 22, 1882. 
GEORGE HARDY. 
Witness: 


F. F. LACEY. 


Extracts from the Record- Book of the Chicago and Great Southern Rail- 
way Company (Formerly the Indiana and Chicago Railway Com- 
pany). 

1812 From articles of association filed in office of the secretary 

of state, March 8, 1SS0: 
Article two. 
The capital stock of this association shall be one million five hun- 


dred thousand dollars, divided into thirty thousand shares of fifty 
dollars each. 


Ts 
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Article three. 


There shall be nine directors to manage the affairs of the com- 
pany, and William Foster, William F. Singleton, Milton L. Hum- 
ston, John B. Foresrnan, Newton C. Wickwire, Solomon C. Spoor, 
dteorge Hardy, Ziba F. Little, and Blake Wilson are hereby ap- 
pointed such directors, who shall continue as such until their suc- 
cessors are duly chosen and qualified. 


Article four. 


The object of this association shall be to build, own, possess, con- 
trol, maintain, and use the railway hereafter to be built, purchased, 
or leased, its property, franchises, and appurtenances, and to run 
and operate the said aan of railway extending from the terminus 
of a line of road to be built or acquired from the city of Chicago to 
the State line of Indiana and Illinois, at or near a point on the 
State line aforesaid, at or near the northwest corner of the south- 
west quarter of section of number thirty-six (36), In township num- 
ber thirty-eight nurth, of range ten west, in Luke county, in the 
State of Indiana, thence extending southwardly, bearing to the east 
through the county of Lake to the town of Goodland, in the county 
of Newton, in the State of Indiana; thence extending in a south- 
wardly direction through the counties of Newton, Benton, and War- 
ren to the town of Attica, in the county of Fountain, in the State of 
Indiana, the distance as near as may be of about one hundred miles, 
the exact location and distance to be determined by actual survey, 
forming such conections and making such arrangements over exist- 
ing lines of road as the best interest of the company may require. 


GOODLAND, Ixp'a, March 13th, 1880. 


Articles of association for the construction, owning, and maintain- 
ing a contemplated railroad within the State of Indiana, to be 
known as the Indiana and Chicago Railway Company, having the 
requisite amount of stock subscribed by the required num ber of 
stockholders, naming nine of the subseribers to such stock as di- 
rectors to manage the affairs of said company, having been on the 
Sth dav of March, 1880, filed in’ the office of the secretary of state 
in compliance with an act of the Legislature of said State entitled 
“An act to provide for the incorporation of railroad companies,” and 
approved May 11, 1852, at a meeting of said directors held at 
Goodland, Indiana—present, William Foster, John B. Foresn.an, 
George Hardy, Solomon C. Spoor, Ziba F. Little, Blake Wilson, and 
N. C. Wickwire—on motion, William Foster was made chairman 
and Z. F. Little, secretary. 

William Foster was elected president. 

George Hardy was elected vice-president. 

Ziba F. Little was clected secretary. 

Solomon C. Spoor was elected treasurer. 
1813 Blake Wilson, N C. Wickwire, and George Hardy, execu- 
committee. 

An assessment of ten per cent. on the capital stock was made 
payable to the treasurer on or before April 1, 1880. Ordered 
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that a preliminary survey be made of the proposed line of road-from 
the crossing of the Kankakee river to Crown Point, and ascertain 
the amount of aid that can be had on the linzof road. Also to take 
measures to secure an election to vote a tax to aid in the construc- 
tion of said road through the townships in Lake county, and report 
at next meeting of the directors. 

Adjourned. 


, Pres't. 


4. F. LITTLE, See’y. 
GWVODLAND, INDIANA, September 16, 1880. 


At the meeting of the board of directors of the Indiana and Chi- 
cago Railway Company—present, William Foster, president; George 
Hardy, Blake Wilson, 8S. C. Spoor, N. C. Wickwire, and Z. F. Little— 
on motion, the following by-laws were adopted, by all voting in the 
affirmative. 


By-Laws of the Indiana and Chicago Railway Company. 


Article 1st. When the directors of this:company shall have been 
elected, as prescribed by the laws of the State of Indiana, they shall 
organize by the election of a president,: vice-president, secretary, 
treasurer, and two members, who, together with the vice-president, 
shall constitute an executive committee. 


2d. The duties of the president shall be to preside at meetings of 
the directors ; to take general management of the affairs and busi- 
ness of the company, and to conduct the same under the direction 
and supervision of the board of directors, and to make such reports 
relative thereto as they may from time to time direct. 


od. It shall be the duty of the vice-president to preside at meet- 
ings of directors in the absence of the president, and, in case of a 
vacancy in the office of president, shall perform all the duties in- 
cumbent upon such office until such vacancy shall have been filled 
by the board of directors, and shall by virtue of his office be chair- 
man of the executive committee. 


4th. The duties of the secretary’shall be to keep a correct record 
of the proceedings of all meetings of the directurs; to collect all 
money due the company, and pay the same to treasurer; to keep 
the accounts of the company, and perform such other duties as the 
directors may direct. : 

Sth. It shall be the duty of the treasurer to receive all moneys 
belonging to the company from the secretary, and to pay all claims 
against the company when signed by the president and_ secretary 
and approved by the executive committee; to keep a correct rec- 
ord of all receipts and disbursements, and to make such reports rela- 
tive thereto as the board of directors shall from time to time require. 


6th. It shall be the duty of the executive committee to take gen- 
eral supervision over the financial affairs of the company, and shall 
make such recommendations relative to the financial policy of the 
company to the board of directors as they shall deem to the 
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1814 best interest of the company to have adopted, and shall 
audit all claims against the company when signed by the presi- 
dent and secretary. 
7th. The secretary and treasurer shall execute such bond for the 
faithful performance of their duties as the board of directors may 
require. 
8th. Stock of this company may be transferred by having a record 
of such transfer made upon the books of the company by thesecretary 


9th. All meetings of the stockholders and directors of the com- 
pany shall be held in the office of the company in the town of Good- 
Jand, except as otherwise ordered by the board of directors. 


e 
10th. The annual meeting of the stockholders for the election of 
directors shall be held on the 1st Monday in May of each vear, and 
the regular meetings of the board of directors shall be held on the 
first Tuesday in each month. Meetings of the directors may be 
called at any time by the president by notifying each member of the 
board prior to time of such meeting. 


11th. In case it shall happen at-any time that an election of the 
board of directors shall not be made on the day prescribed by sec- 
tion ten of these by-laws the directors shall call a meeting of the 
stockholders for such election in the manner prescribed by law gov- 
erning such meetings, to be held within sixty days from the time 
such election should have been made. 


12th. Five directors present at any meeting of the board shall 
constitute a quorum for the transaction of business, and a majority 
vote shall decide all questions before the board. 

13th. These by-laws may be altered or amended by a two-thirds 
vote of the members of the board of directors present at any meeting. 

14th. In case of vacancies in the board of directors from any cause 
whatever such vacancies shall be filled by appointment by the re- 
maining members of the board. 

On motion, the secretary was ordered to collect the unpaid balance 
of the assessments on the capital stock heretofore made, and pay the 
same over to the treasurer, and of this order he should notify each 


de ae stockholder. 
There being no further business before the board the sane is now 


adjourned. 
WILLIAM FOSTER, Pres't. 


I. LIPTLE, See’ry. 
Stockholders’ Meeting, May 2d, 1SS0. 


Annual meeting of the stockholders of the Indiana and Chicago 
ty ('o. 
Orrick oF THE INDIANA & Cuicaco Ry Co., 

CrOODLAND, INw., May 2. 1SS1, 
The meeting was called to order, and,on motion of Hugh Parker, 
John Gordon was elected president and T.C. Annabel, secretary. 


Silents 
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The following report of the president on behalf of the beard of 
directors was read, and on motion was received and ordered to be 
spread on the records, viz: 


OFFICE OF THE INDIANA & CuHIcaGo R’y Co., 
May 2, 1881. 


To the stockholders of the Indiana & Chicago railway : 


1815 Your board of directors would respectfully report the results 
growing out of the organization, location, and construction of 
the line of road for the year ending May Ist, 1881. 
The articles of association were filed March 8th, 1880, and elec- 
tions order on the petition of the tax-payers in Grant and Iroquois 
towhships, Newton county, which resulted— 


in favor Of tax 26) CHIE on oc ke ice ncndnnewmen $15,000 00 
" * Iroquois --.--- EONAR BS NEE OS 75 Ai 10,000 00 

In Benton Co.: ; 
In favor of tax itt URIO 6c ok i Sis bi cd ee 9,000 0U 
" " Ca GINO cca es ee 15,000 00 
$49,000 00 
The amount of stock subscriptions... -.-..------.----- $53,950 00 
—— " © RT WO iii iS as et a 49,000 00 
Total subscriptions._---.-----.---------- ---- $102,950 00 


The tax is pavable } in Jan’y, 1881, and 3 in Jan’y, 1882, contin- 
gent on the completion of the road, the stock to the amount of 
$50,000, by agreement, to be paid in grading the road, and balance 
of the stock available will be required in expenses of organization 
and location. 

The line of road is located from Goodland to Attica, a distance of 
34 miles, over a very favorable line, and grading from Goodland to 
Oxford is well under way, the right of way is mostly secured, aid is 
promised through Warren Co., and at Attica in construction—bridg- 
ing Wabash river; from Goodland to Iroquois river the largest part 
of grading is done, and right of way secured with exception of two 
pieces of land. 

The distance from Goodland to the Kankakee river is twenty-eight 
miles, through the lands that are easily graded, and sufticient aid is 
offered to justify a permanent location; from’ Kankakee river to 
Crown Point is seventeen miles; Crown Point to South Chicago, 
twenty-two miles, making the whole distance from Attica to South 
Chicago one hundred and one miles, and to Chicago not exceeding 
one hundred and fifteen miles, showing a shorter line and more di- 
rect and easier grades, with connections, making shorter than any 
line from La Fayette or Indianapolis to Chicago. 

The action of the board is required to clear up the contracts, to 
make available aid voted, and authorize the negotiations of bonds 
and further disposition of stock. 


All of which is respectfully submitted. 
W. FOSTER, Prest. 
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On motion of T. C. Annabal the meeting proceeded to the election 
of directors for the ensuihg year, and thereupon Esq. N.S. Dyke 
was called and administered the usual oath to Hugh Parker, in- 
spector; Jasper Shear and John Wilson, judges; T. C. Annabal and 
John Gordon, clerks, the election board duly chosen before by the 
directors, each of such being stockholders of the company, and said 
board being duly organized the polls were duly opened, and after 
all the votes cast which were present, and the same being counted, 
the result of said election was as follows: 


William Foster received 1,056 votes. 
Geo. Hardy . 1,056 “ 
S. C. Spoor “ 1,056 “ 
John B. Forseman received 1,056 votes. 
1816 Silas Sink received 1,056 votes. 
Z.¥. Little “ 1056 * 
John W. Swan " 1056 “ 
Jasper N. McConnell “ 1056 “ 
Richard G. Odell “ 1056 “ 


That being all the votes cast and more than two-thirds of all the 
votes entitled to be cast, the parties above named were duly declared 
elected as the board of directors for-the ensuing year, and the elec- 
tion board were instructed to issue to each of said parties a certifi- 
cate of their election. 

There being no further business before the meeting, the same was 


adjourned. 
T. ©. ANNABAL, Secretary. 
JOHN GORDON, 
Chairman Stockholders’ Meetings. 


Office of Indiana and Chicago Railway Company.  ° 


May 11, 1881. 


The executive committee have audited and adjusted with Wiliam 
Foster for claim of salary from commencement of organization to 
May 1, 1881, at $5,000, and for amount of expenses in organizing, 
stationery, and other expenses $5,000, for which stock certificates 
Nos. 1 and 2 are this day issued for 100 shares each. The report of 
the engineer for work done, under grading contract in 1880, from 
Iroquois township to Oxford, Indiana: Amount work done, 90,000 
yards, $18,860; retained, $3,860. Stock certificates Nos. 3, 4, and 5 
issued for the $5,000; also issued on said contract for engineering 
stock certificate No. 6 for $5,000. 

GEO. HARDY, 


Chairman Executive Committee. 


Attest: Z. F. LITTLE, Secretary. 
WILLIAM FOSTER. 
JOHN B. FORESMAN. 
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Office of Indiana & Chicago Railway Co. 
JUNE 22, 1881. 

The executive committee, at meeting this day—present, George 
Hardy, chairman; William Foster, and John B. Foresman—consid- 
ered and allowed the following report or estimate of R. A. Hamil- 
ton, engineer in charge, as follows, to wit: 

“T herewith report the following work, as per contract, done to 
date, viz: 

Amount of earth-work to date, 141,832 cubic yards. 

Less estimate of May 11, 1881, 90,000. The total amount due for 
said work, $48,471.87, and for stone culverts and excavation for 
same at Pine creek, due $628.90 =$49, — (4. 

(Signed) A. HAMILTON, 
Engineer in Charge. 


Now, we find by reference to audit and adjustment with contractor 
May 11, 1881], certificates of stock 3, 4, and 5 were issued for $15,000, 
leavi ing balance of $34,100.77 due contractor, on which we now allow 
und issue stock certiticates Nos. 7, 8,9, 10,11, and 12, each for $5,000, 
of one hundred shares each—in the aggregate, $30,000—retaining 

balance due contractor, $4,100.77, for fulfillment of contract. 
1517 GEO. HARDY, 


(C‘hairman Exreeutive Committee. 


Attest: Z. F. LITTLE, Secretary. 
WILLIAM FOSTER. 
JOHN B. FORESMAN. 


Oftice of the Indiana and Chicago Railway Co. 
GOODLAND, [Nnp., Judy 14, 1881. 

Special meeting of the board of directors. 

Present: William Foster, president ; George Hardy, vice-president ; 
S.C. Spoor, treasurer; Z. F. Little, secretary; John W. Swan, John 
B. Forsman, directors. 

The object of the meeting having been stated by the president, 
and thereupon the following resolution was adopted, viz: 

Resolved, That the name of this company be, and the same is 
hereby, changed to the “ Chicago and Great Southern Railway Com- 
pany, * which shall, after this date, be the corporate name of this 
company. 

Also the following resolution was adopted: 

ISIS Resolved, That the order passed on the 7th day of June, 

ISSI, by the beard of directors at their meeting at that date 
authorizing the issue of bonds secured by deed of trust or mortgage 
upon the property of said company to the amount of ten thousand 
dollars per mile for superstructure and five thousand dollars, per 
mile for equipment, and the power and authority thereby conferred 
upon the executive committee in relation thereto be, and the same 
is hereby, annulled and cancelled, and said executive committee are 
hereby directed to take no further steps in the matter. 
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The following resolution was adopted : 
Resolved, That for the purpose of borrowing money to construct, 
complete, and equip the northern division of this company’s rail- 
way the president be, and he is hereby, directed to prepare in the 
usual form and sign, seal, and properly execute a series of two thou- 
sand (2,000) bonds of one thousand dollars each, the principal 
whereof shall be payable in forty years, bearing interest at the rate 
of 6 per cent. per annum, payable quarterly, both principal and 
interest payabie in gold coin, and without relief from valuation or 
appraisement laws. 

tesolved, further, That for the purpose of securing the payment 
of the principal and interest of the said issue of bonds, amounting 
in the aggregate to two million of dollars, that the president be also 
authorized and required to forthwith prepare in the usval form and 
with proper convenants a mortgage or trust deed to such trustee as 
shall be selected by him, conveying to such trustee all and singular 
the northern division of the railway of this company, extending from 
a junction with the Chicago and Indianapolis Air Line railway 
southwardly to Brazil, in Clay county, together with all the real 
estate, buildings, right of way, appurtenances of every description, 
equipment, and contract rights, together with the franchises thereto 
appertaining, and the tolls and income to be levied therefrom. 

And the said president is further authorized and required to sign, 
seal with the corporate seal, and properly acknowledge and deliver 
such deed of trust or mortgage, and cause the same to be properly 
recorded in each county through which such northern division is 
situate. 

Resolved, further, That the signature of the secretary to the cou- 
pons attached to such bonds shall be engraved. 

The following letter of resignation of the secretary is now received, 
Viz: 
GOODLAND, INpb., July 14, issf 
To the honorable board of directors of the Indiana and Chicago 

Railway Company : 

GENTLEMEN: I hereby tender my resignation as secretary of the 
Indiana and Chicago Railway Company, to take effect on the 15th 
ultimo. Allof which is respectfully submitted for your considera- 
tion. 

* Resp’y yours, &c., 4“. ¥. LIP TLE. 


Which resignation is now accepted by the board, and an election 
to fill the vacancy caused [by ae resignation of Z. F. Littleis now 
held ; which election resulted in the choice of Henry Crawford, Jr., 
as such secretary to fill out the unexpired time of Z. F. Lattle, re- 

signed. 
1810 The president is hereby authorized to obtain a new seal for 
the corporation, with proper and suitable inscription, and the 


board now adjourn. 
WILLIAM FOSTER, President 
‘ Secrelai y. 


Z. F. LL. 
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Directors’ Meeting, October 29, 1881. 
Office of the Chicago and Great Southern Railway Company. 


GOODLAND, INp., Oct. 29, 1881. 


At a meeting of the directors of the Chicago and Great Southern 
Railway Company— 

Present: William Foster, president; George Hardy, vice-pres't; 
S. C. Spoor, treasurer; Z. F. Little, John W. Swan, J. B. Forseman, 
directors. | 

L. H. Wilson was appointed secretary pro tempore. 

Resolved, That all former resolves of this board authorizing the 
issue of bonds by this company be repealed. 

Resolved, That for the purpose of borrowing money to construct, 
equip, and complete the northern division of this company’s railway 
the president be, and is hereby, directed to prepare, in the usual 
form, and sign, seal, and properly execute a series of two thousand 
(2,000) bonds of one thousand dollars each, bearing date November 
1, 1881, the principal whereof shall be payable on January.1, A. D. 
1912, bearing interest at the rate of six per cent. per annum, payable 
semi-annually on the first days of January and July, both principal 
and interest payable in gold coin of the present standard weight and 
fineness, and without relief from valuation or appraisement laws. 

Resolved further, For the purpose of securing the paymert of the 
principal and interest of the said issue of bonds, amounting in the 
aggregate to two million dollars, that the president be also author- 
ized and required to forthwith prepare, in the usual form and with 
peers covenants, a mortgage or trust deed to such trustee as may 
ye selected by him, conveying to such trustee all ‘and singular the 
northern division of the railway of this company, extending from a 
junction of the Louisville, New Albany and Chicago railway north- 
west of Rensselaer southwardly to Brazil, in Clay county, together 
with all the real estate, buildings, rights of way, appurtenances of 
every description, equipment, contract rights, and coal lands, to- 
gether with the franchises thereto appertaining and the tolls and 
income to be levied therefrom; and the said president is further au- 
thorized and required to sign, seal with the corporate seal, acknowl- 
edge, and deliver such deed of trust or mortgage in due form of law 
and cause the same to be properly recorded in each county through 
which said northern division is situate. 

Resolved further, That the signature of the secretary to the cou- 
pons attached to such bonds shall be engraved. 

Resolved further, That the mortgage and bonds be copied and 
placed upon the records of the company and the secretary attest the 

same under the seal of the company, and the president be 
1820 authorized to do all acts necessary to perfect the execution 
and negotiation of the bonds. 
WILLIAM FOSTER, President. 
L. H. WILSON, 
Secretary pro tempore. 
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Directors’ Meeting, February 7th, 1882. 
Office of Chicago & G’t Southern R’y. 


GOODLAND, INp., February 7th, 1882. 


General meeting of the board of directors. Present: W. Foster, 
resident; Geo. Hardy, vice-president; S. C. Spoor, treasurer ; Z. F. 

ittle, J. W. Swan, J. B. Forseman, J. N. McConnell, and R. G. Odle; 
L. H. Wilson, secretary pro tempore. 

Ordered, that the president shall confer with Henry Crawford and 
demand that payment for labor shall not be made later than the 
15th of each month for the preceding month. 

On motion of J. W. Swan, L. H. Wilson was nominated and duly 
elected “ assistant secretary,” with full authority to perform all the 
duties incumbent upon the office of secretary in his absence. 

The president ‘submitted a proposed contract drawn by H. Craw- 
ford, relative to his acting as “contractor” for the “Chicago and 
Great Southern Railway Company,” which, atter being duly read 
and considered, was unanimously rejected. 

WILLIAM FOSTER, Pres't. 
L. H. WILSON, 
Secretary pro tempore. 


Directors’ Meeting; March 15, 1882. 
Office of Chicago and G’t So. R’y Co. 


CiOODLAND, INDIANA, March 15th, 1882. 
At a special meeting of the board of directors—present, W. Foster, 
resident; S. C..Spoor, Geo. Hardy, J. W. Swan, Z. T. Little, J. M. 
McConnell—W. Foster’s resignation as director and prefédent of this 
company was presented and accepted by the board. 
On motion, H. Crawford, Jr., was nominated and elected director 
in place of W. Foster, resigned. Appeared and took his seat. 
Ziba F. Little tendered his resignation as director of the company, 
which was accepted. 
On motion, W. A. Starin was elected a director of the company in 
place of Ziba F. Little, resigned. Appeared and took his seat. 
S. C. Spoor tendered his resignation as director of the company, 
which was accepted. 
On motion, D. H. Conklin was elected director in place of S.C. 
Spoor, resigned. Appeared and took his seat. 
J. W. Swan presented his resignation as director of the company, 
which was accepted. 
On motion, F. F. Lacy was elected director in place of J. W. Swan, 
resigned. Appeared and took his seat. | 
J. N. McConnell tendered his resignation as a director of the com- 
pany, which was accepted. 
On motion, H. Crawford was duly elected a director in place of J. 
N. McConnell, resigned. Appeared and took his seat. 
182] Geo. Hardy, as vice-president of the company, gave up the 
chair, and H. nehed was elected president pro tempore. 
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The resignation of Geo. Hardy as director and vice-president of 
the company was tendered and accepted. 

On motion, Henry Moore was duly elected director in place of 
Geo. Hardy, resigned. 

The written resignation of Jno. B. Forseman as director of the 
company was presented and accepted. 

On motion, D. J. Lyon was elected director in place of J. B. Forse- 
man, resigned. | 

Resignation of Silas Sink as director of the company was presented 
and accepted. 

On motion, Geo. W. McDonald was elected a director of the com- 
pany in place of Silas Sink, resigned. 

Resignation of R. G. Odle as a director of the company was pre- 
sented and accepted. 

On motion, Henry Meiselbar was duly elected director in place of 
R. G. Odle, resigned. 

On motion, H. Crawford was duly elected president of the com- 
pany. 

H. Crawford, Jr., was elected treasurer of the company. 

D. H. Conklin was elected general superintendent for the com- 
pany. 

Adjourned to meet, on call of president, at Chicago, Ilinois. 
H. CRAWFORD, 

President. 
L. H. WILSON, 
Assistant Secretary. 


Directors’ Meeting, March 18, 1882. | 
CrHicaao, March 18, 1882. 

The board of directors of the Chicago and Great Southern Rail- 
way Company met at the office of the company, at 125 Dearborn 
street, in pursuance of the call of the president. 

There were present all the directors except McDonald and Moore. 

Henry Crawford resigned his position as president and director, 
which resignation was, on motion, accepted. 

William A. Starin was thereupon chosen president of the company. 

The president reported to the board that in obedience to the 
former orders of the board a mortgage or trust deed had been exe- 
euted to John C. New, of Indianapolis, Indiana, dated November 1}, 
1851, to secure an issue of $2,000,000 6-per-cent. bonds of this com- 
pany, which mortgage has been duly recorded in all the counties 
wherein the line of road is situate. 

Whereupon it was resolved that the execution, delivery, and 
record of such mortgage to said John C. New be, and the same is 
hereby, in all things approved, and that the said trust deed shall be 
copied at length in the minutes of this meeting. 

And said deed reads as follows : 


Mortgage to John C. New, Trustee. 


This indenture, made and entered into this first day of Novem- 
ber, A. D. one thousand eight hundred and eighty-one, by and 
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1822 between the Chicago and Great Southern Railway Company, 

party of the first part, and John C. New, of Indianapolis, 
Indiana, party of the second part, as trustee for the uses and pur- 
poses hereinafter set forth, witnesseth : 

Whereas the said party of the first part is a corporation duly cre- 
ated by and existing under the laws of the State of Indiana, and is 
the owner of all and singular the line of railway, coal lands, equip- 
ment, appendages, and franchises hereafter more particularly de- 
scribed, together with the franchises and powers to operate the same 
and levy and collect tolls thereon, all and singular, which property 
and franchises are now in the possession and use of said party of the 
first part; and 

Whereas the said party of the first part has full authority and 
power under the laws of the State of Indiana to borrow money for 
its corporate purposes, and to enable it to construct, complete, im- 
prove, equip, and operate its road, and has the further authority to 
issue its corporate bonds to effect such loan, and also full authority 
to secure the same by mortgage or deed of trust upon the northern 
division of its railroad, constructed and to be constructed, coal lands, 
equipment, franchises and income of the said party of the first part, 
as hereafter described ; and “— 

Whereas the board of directors of said party of the first part did, 
at a regular meeting duly convened and held on the twenty-ninth 
day of October, 1881, resolve, that for the purpose of borrowing money 
for the corporate purposes aforesaid, the said party of the first part 
should prepare, sign, seal, and negotiate a series of bonds, amount- 
ing in the aggregate to two million dollars ($2,000,000) in the form 
following, except as to numbers, viz: 


Unirep States or America, State of Indiana. 
$1,000 en. 
First-Mortgage Northern Division Gold Bond. 


The Chicago and Great Southern Railway Company, a corporation 
existing under the laws of the State of Indiana, for value received, 
promises to pay to John C. New, of Indianapolis, Indiana, or bearer, 
the sum of one thousand (1,000) dollars in gold coin of the United 
States, of the present standard of weight and fineness, at the office of 
the Central Trust Company, in the city of New York, on the first 
day of January, in the year one thousand nine hundred and twelve, 
with interest, payable in like gold coin of the United States, at the 
rate of six per cent. per annum,on the first days of January and July 
of each year, on the presentation and surrender of the annexed in- 
terest warrants, according to their tenor. 

The principal and interest of this bond is payable without rehef 
from valuation or appraisement laws. 

This bond is one of a series of like date, tenor, and effect, amount- 
in the aggregate to two million (2,000,000) dollars, being two thou- 
sand bonds of one thousand dollars each, numbered consecutively 
from 1 to 2,000, inclusive, all such bonds being equally secured by a 
first mortgage or trust deed of even date herewith conveying all and 


. “tt 


ARS ORT LIISA GES RAR OTe Mz 


Nay: ee 


et bteutiblin Lonhicu cock ro tee 


page re, se 


880 HENRY H. PORTER VS. = 


singular the northern division of said Chicago and Great 
1823 Southern Railway Company, wherever situate, together with 

all its property, equipment, appurtenances, and franchises, 
unto said John C. New, of Indianapolis, Indiana, as trustee, which 
said mortgage or trust deed has been duly recorded according to law 
in each of the counties of Indiana where said northern division is 
situate. 

This bond shall pass by delivery or by transfer on the books of 
said railway company, at its agency in the city of New York, and 
aiter any such registfation of ownership on the books of such 
agency, duly certified on the back hereof by the transfer agent, no 
transfer hereof shall be valid or pass any title hereto unless made 


in writing on the books of such agency, unless the last precedent | 


transfer has been made to bearer, in which event the bond shall be- 
come thereby transferable by delivery. | 
This bond shall continue, subject to successive registrations and 
transfers to bearer, as aforesaid, at the option of any holder thereof, 
in accordance with the above provisions. | 
No bond of this series shall be valid and obligatory unless the 
same is duly authenticated by a certificate endorsed on the back 
thereof, duly executed by the said trustee. 3 
In witness whereof the said Chicago and Great Southern Railway 
Company has caused the foregoing to be attested by its president 
and secretary, and its corporate seal to be attached, this first day of 
November, A. D. one thousand eight hundred and eighty-one. 
, President. 
, Secretary. 


With sixty coupons for the semi-annual interest to become due 
thereon, in the following form, to be attached thereto: 

On the first day of July, 1882, the Chicago and Great Southern 
Railway Company will pay the bearer thirty dollars, in gold coin, 
at the Central Trust Company of New York, for six months’ in- 
terest on its first-mortgage northern division bond. 


No. —. 


, Secretary. 


Said coupons differing so as to express the form and time of pay- 
ment of each, and having the secretary's signature engraved there- 
on. Such issue of bonds to be two thousand bonds of one thousand 
dollars each, being numbered from Nos. 1 to 2,000, both inclusive, 
and also bearing the following certificate, to be attested by the 
trustee, viz: ; 

Trustee's Certificate. 


I, John C. New, of Indianapolis, Indiana, trustee, hereby certify 
that this bond is one of a series, amounting in the aggregate to two 
million dollars, as mentioned in the within-deseribed mortgage, 
which has been duly recorded in the several counties in which the 
northern division of said railroad is situate. 

. Trustee. 


NS ANN 
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Whereas it was further resolved by the said board of directors, 

at such meeting that, in order to secure the payment of the 

1824 principal and interest of such issue of bonds, the said party 

of the first part should prepare, sign, seal, acknowledge, exe- 

cute, and deliver, in due form of law, a deed of trust or mortgage 

unto some proper person, as trustee, conveying all the present and 

in future to be acquired northern division of railway, appurtenances, 

contract rights, equipment, coal lands, and income in trust and 
as security for the payment of such issue of bonds and coupons: 

Now, therefore, under the power and authority aforesaid, and in 
order to secure the payment of the principal and interest of said 
issue of two million dollars of bonds, as aforesaid, and in considera- 
tion of the premises, and the further payment by the party of the 
second part unto the party of the first part of the sum of one dollar, 
the receipt of which is hereby acknowledged, The Chicago and Great 
Southern Railway Company has bargained, sold, granted, conveyed, 
and confirmed, and by these presents does grant, bargain, sell, con- 
vey, and confirm,unto John C. New, and to his successor or success- 
ors in trust, and for the uses and trusts hereby created— 

_All and singular the northern division of railway of the said party 
of the first part,as the same now is Of may hereafter be constructed, 
between Brazil, Clay county, Indiana, extending thence northwardly 
threugh the counties of Clay, Parke, Fountain, Warren, Benton, 
Newton, and Jasper to a junction with the Louisville, New Albany 
and Chicago railway, at or northwest from Rensselaer, Indiana, be- 
ing about one hundred miles in length, together with all and singu- 
lar the rights of way, road-bed made or to be mace, its track laid 
or to be laid, between the terminal points aforesaid, together with 
all the stations, depot grounds, rails, fonces, bridges, sidings, engine- 
houses, turn-tables, machine-shops, buildings, erections, coal lands, 
and contract rights in any way now or hereafter appertaining, unto 
said described division of railroad, together with all the engines, 
cars, machinery, supplies, tools, and fixtures, now or at any time 
hereafter held, owned,or acquired by the said party of the first part, 
for use in connection with the divisicn aforesaid, with all its toons 
grounds, yards, sidings, turn-outs, sheds, mnachine-shops, leasehold 
rights, and other terminal facilities now or hereafter owned or 
leased and enjoyed by the said party of the first part pertaining to 
said division, together with all and singular the powers and fran- 
chises thereto belonging, and the tolls, income, and revenue to be 
levied and derived therefrom : 

To have and to hold the said granted premises unto the said 
party of the second part, and its successors forever, in trust never- 
theless, and for the uses and purposes in this indenture expressed, 
that is to say: 

First. If the interest due on any of the above-described issue of 
bonds, and hereby executed, shall not be paid by the party of the 
first part when the same becomes due, wel shall so remain in arrears 
for six months after it is actually demanded at the place where the 
same is payable, as specified in the coupons given to evidence such 
interest, or in case the principal of said bonds, or any of them, shall 
— -11—1280 
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not be paid at their maturity, then it shall be lawful for the party of 
the second part, or his successors in said trust for the time being, and 

it shall be the duty of such trustee, upon the request in writing 
1825 soto enter, of the holders of not less than one-half of the then 

outstanding bonds of the issue thereby secured, and upon re- 
ceiving satisfactory indemnity for so doing, to forthwith demand, 
‘enter, take, and maintain possession of all and singular the railroad, 


“premises, and franchises hereby conveyed, and as the attorney-in- 


fact or agent of said party of the first part by himself and agents, 
or substitutes duly constituted, have, use, manage, operate, and en- 
joy the same and each and every part thereof to as full an extent as 
the said party of the first part might lawfully do, and shall’ make 
from time to time all needful repairs, alterations, and additions 
thereto, and receive all the tolls, income, and revenue thereof, and 
after deducting the expenses of such use, operation, reasonable re- 
pairs, alterations, and additions, and the cost of taking possession, 
and fair compensation for the services of such trustee, for such tak- 
ing possession and management while in possession, the said party 
of the second part, or lis successor for the time being, shall apply 
the remaining revenue and income arising from the use of said 
mortgaged property, and coming to his hand, to the payment of 
the interest in default and maturing from time to time, satisfy- 
ing the said coupons in the order of their several maturities, and 
thereafter applying the residue upon the principal of the then out- 
standing bonds. 

Second. And upon the further trust that if a six months’ default 
shall occur in the payment, either of principal or laterest of any of 
the bonds hereby secured, after such actual demand as aforesaid, 
then it shall be lawful for said party of the second part, or said trus- 
tee for the time being, and upon the written request of the holders 
of a majority in amount of said bonds then outstanding, and upon 
receiving satisfactory indemnity as aforesaid, he shall, with or with- 
out entry, as aforesaid, cause all and singular the said premises, rail- 
way, appurtenances, equipment, and franchises hereby conveyed, to 
be sold as an entirety at public auction to the highest and best bid- 
der, at the city of Chicago, Illinois, after giving at least sixty days’ 
notice of the time, place, and terms of sale by advertisement in a 
newspaper of general circulation in the city of Chicago, and like ad- 
vertisement in a newspaper of general circulation in the city of New 
York, and on such sale said party of the second part, or the trustee 
for the time being, shall make, execute, silienidtihie and deliver 
unto the purchaser or purchasers thereof, a good and sutticient deed 
in fee-simple, copveying the said railroad property and franchises so 
sold, which conveyance shall be a perpetual bar in law and equity 
against the said party of the first part, its successors and assigns, 
and all persons claiming or to claim under them of all right, title, 
interest, or claim of, in, or to the said premises, or franchises, or any 
part thereof. 

The said party of the second part, after deducting from the pro- 
ceeds of sale the costs and expenses thereof, and a reasonable com- 
pensation to said trustee and his attorneys and agents for services in 
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connection therewith, shall apply so much of the proceeds as may 
be necessary to the ratable payment of the principal and the then 
accrued interest of all the said bonds, whether the said principal 
be then due or not, and if any proceeds of such sale remain 
1826 in his hands after the full payment of the principal and 
accrued interest of all said bonds, then he shall render and 
pay over the same unto the party of the first part, or its successors 
or assigns : 
; Provided, however, That nog@hing hereinbefore contained shall in 
any way be construed to take’ away or interfere with the right of 
the party of the second part, after a six months’ default in the pay- 
ment of interest or principal of the bonds hereby secured, to pro- 
ceed at his election to institute legal proceedings in any court of 
competent jurisdiction to foreclose this mortgage and procure a 
judicial sale of the property hereby conveyed. 

Third. In case ot any such ‘taking possesion or proceedings to 
sell the mortgaged premises for default of payment of interest, if 
the said party of the first part; before the said bonds shall become 
| due and before such sale shall be made, shall pay and satisfy all 
| | interest then in arrears and all such outstanding bonds, and shall also 
pay and discharge all costs, expenses, and disbursements and rea- 
sonable compensation incurred by reason of such default or posses- 
sion, then, upon evidence thereof to his satisfaction, the said party 
of the icone part shall thereupon discontinue such proceeding and 
restore possession of the mortgaged premises to the party of the first 
part, to be thereafter held subject to these presents in like manner 
| as if such default or entry had not occurred. 

Fourth. The said party of the first part expressly covenants and 
agrees that it will, on demand, from time to time hereafter execute 
acknowledge, and deliver unto said party of the second purt any 
and all such further and other conveyances and assiguments as 
inay be necessary and proper to fully convey to and vest in the 
party of the second part or trustee for the time being all such future 
acquired depot grounds, estate, equipment, and property as it may 
hereafter from time to time purchase for use in and upon the said 
northern division of said railroad which is intended to be hereby 
conveved. 

And the said party of the first part does still further agree that it 
will, in case of any default in the payment by it, either of the prin- 
cipal or interest of any of its bonds hereby secured, forthwith, upon 
demand of the party of the second part, or trustee for the time 
being, surrender the full and peaceable possession of all and 
singular the premises hereby conveyed, or intended to be, including 
‘all the real and personal preperty it acquired a to the date 
{ of these presents, for use in connection with its said northern divi- 
| sion of railroad, and will also surrender all books of account, 
records, and papers used by it in and about the operation thereof ; 
and it further agrees that it will not, in case of any such demand, 
entry, or sale, make any resistance or deiay thereto, or make any 
application four an injunction or other legal process to stay such 
entry or proceedings. 
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Fifth. It is specially agreed that all of the said bonds to be issued 
hereunder shal] be upon an equality, so far as regards security for 
the paynient thereof, by these presents, notwithstanding the same 
may be issued at different times, it being intended that this in- 
denture shall operate as a security for all said bonds equally, rata- 
bly, and without preference, whether issued at the same or different 

times. | 
1827 Sixth. It is agreed that each of the bonds hereby secured 

shall pass by delivery or by transfer registered on the books 
of the party of the first, at its agency in the city of New York, 
and after a registration of ownership in such books, and duly 
certified on the back of any such bond by the transfer agent of the 
party of the first part, no transfer thereof shall be valid, unless 
made upon the said books, unless the last transfer has been to 
bearer, in which event such bond may continue to be transferable 
by delivery. Any such bonds shall continue subject to such suc- 
cessive registration and transfers to bearer at the option of the 
owner. |; 

Seventh. This trust and the security hereby intended shall only 
extend to such bonds of this issue as shali be certified by said trus- 
tee to belong to said issue and to be secured by this mortgage, and 
when all said bonds and interest thereon shall be paid or discharged 
the trust hereby created shall cease, and the estate hereby granted 
to the party of the second part shall determine and become extinct, 
and the full right and title to the premises hereby conveyed shall 
revert in: said party of the first part, without any further or other 
acknowledgement, satisfaction, reconveyance, re-entry, or other act. 

And it is further agreed that until such default and demand as 
aforesaid the said party of the first part shall have the right to 
maintain, keep, and hold possession of all and singular the property 
and franchises hereby granted, manage the same, and enjoy the 
rents, income, and revenues thereof. 

Eighth. It is mutually agreed that the said party of the second 
part, and his successor or successors in the trust hereby created 
shall only be accountable for reasonable diligence in mangement 
thereof, and shall not be responsible for the acts, omissions, or de- 


faults of any agent employed by him or them, and that the said’ 


party of the second part, or any successor in said trust, shall be en- 
titled to demand, receive, and retain proper compensation for every 
labor or. service performed, and expense, damage, and disbursement 
incurred by him or them in the discharge of this trust in case of de- 
fault or taking gemma or sale of the premises,and that he or they 
shall not be hable in arfy manner for any loss or damage which 
may happen, unless the same be occasioned by his or their gross’ 
neglect or willful malfeasance. 

Tn case the said trust shall become vacant by reason of the in- 
capacity, removal, or resignation of the said party of the second 
part, or, any successor, it shall be lawful for the holders of the ma- 
jority in amount of the bonds then outstanding to appoint a suc- 
cessor by a writing by them signed, or for any court of record in 
any county through which said line of railroad runs to appoint such 
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successor on the nomination in writing of not less than the holders 
of five hundred thousand dollars of said bonds then outstanding. 
And upon such appointment being made, and the said trust being 
accepted, any such successor or substituted trustee shall, without 
further act or deed, become vested with all and singular the estate, 
rights, and powers, and shall perform all the duties of trustee in 
like manner and with the same effect as if it or he had been named 
in this instrument as trustee. 
1828 In witness whereof the said Chicago and Great Southern 
Railway Company, by order of its board of directors, has 
hereto affixed its corporate seal and caused the same to be signed 
by its president and secretary, and the said trustee has hereto set his 
hand and its seal the day and year first above written. 
THE CHICAGO AND GREAT SOUTHERN 
RAILWAY COMPANY, 
[seaLt.] | By WILLIAM FOSTER, President. 
JOHN C. NEW, Trrustee. 


Attest: H. CRAWFORD, Jr., Secretary. 


The president further reported to the board that a construction 
contract had been entered into between this company and Henry 
Crawford, providing for the acquisition by this corporation of the 
line of railroad known as the Chicago and Block Coal Railroad Com- 
pany and the consolidation of the two properties and the construe- 
tion of the lines of railroad, which said contract he reported to the 
board for its full confirmation. 

Whereupon, it was, on motion, 

Resolved, That the construction contract this dav entered into be- 
tween this company and Henry Crawford be in all things approved 
and confirmed, and that the secretary spread the said contract at 
large upon the records of this meeting. 

Said contract, as confirmed, reads as follows: 


Crawford's Conatruction Contract. 


This agreement, made this eighteenth day of March, A. D. 1882, 
between Henry Crawford, of Chicago, [linois, the party of the first 
part, and the Chicago and Great Southern Railway Company, a cor- 
poration organized under the laws of the State of Indiana, the party 
of the second part, witnesseth : 


That for and in consideration of the payments and covenants of 
the party of the second part, as hereinafter set forth, the party of the 
first part hereby agrees to procure the right of wavy for and fully 
grade, bridge, construct and equip the northern division of the rail- 
way of the party of the second part. extending froma junction with 
the Louisville, New Albany and Chicago Railway Company about 
ten miles northwest from Rensselaer, or such point of junction as 
may be fixed on by the parties, and thence southwardly through 
the counties of Jasper, Newton, Benton, Warren, Fountain, Parke, 
and Clay, to Brazil, Indiana,in accordance with the terms and specie 
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' ~ 
fications hereafter set forth—that is to say, the said party of the first 
part agrees— 

First. To procure a complete right of way of sufficient width over 
and upon the said entire route for the line of railway, and also sufti- 
cient and siitable grounds for sidings, depot, switch yards, turn- 
tables, waterjtanks, and other appendages ordinarily needed by a 
railway for its proper operation. 

Second. That he will also in a proper and workmanlike manner 

grade find bridge the said railroad, lay down thereupon two 
1829 thousand six hundred and forty ties to the mile, either of 

oak, lmemlock, cedar, or other proper wood, and lay down 
thereupon either iron or steel rails, to be not less than fifty-two 
pounds to the lineal vard, and securely fasten the same by fish-plates, 
four bolts to each joint, and thoroughly spike down the rails over 
the entire length of line, and will also procure and put down all the 
necessary crossing frogs, turn-outs, switch stands, and appurtenances 
necessary to complete the line ready for business ; all such gradua- 
tion, bridging, track-laying, ties, and rails to be of good quality and 
construction, and the whole work to be done in a workmanlike and 
proper manner, and the road to be surfaced with a smooth and 
proper surface, and all necessary and proper road crossings, bridges, 
and cattle-guards to be placed along the fae. 

Third. The'party of the first part will also erect all such neces- 
sary depots, water tanks, tool houses, turn-tables, and stock-pens as 
may be necessary and proper for the handling of such business as 
may be offered to the said line on its*completion, and he will also 
put in proper sidings at convenient points, so as to enable the busi- 
ness of the line to be handled with economy and dispatch. Said 
party of the first part agreesalso to purchase, pay for, and place upon 
the road a sufficient amount of engine and passenger and freight cars 
as to enable it to handle with reasonable promptness all the busi- 
ness that may be offered to it at such time as it is completed and 
opened for business, being such an amount of equipmentas is usually 
placed upon roads of similar character upon completion. 

Fourth. He will also erect upon the right of way alongside of the 
road a line of telegraph, and procure the same to be properly wired, 
and have an amount of instruments and batteries lane’ at proper 
stations on the road, so as to afford proper facilities for the handling 
of trains and traffic on the road. 7 

The party ot-the first part agrees that the said work herein agreed 
to be done shall be begun with promptness and prosecuted with 
such diligence that the same shall be entirely com Jeted by June 1, 
1883, provided, however, that if by reason of injunctions or bad 
weather, floods, or unforseen circumstances, or the failure of contract- 
ors, the work of construction shall be delayed or temporarily pre- 
vented, then the party of the first part shall have the above contract 
time of completion sufficiently extended to meet and equalize any 
such unexpected delays. 

[In consideration of the above promises on the part of the party of 
the first part the said party of the second part hereby agrees as com- 
pensation and payment, and as an agreed price for such graduation, 
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bridging, labor, material, right of way, and equipment, as aforesaid, 
to pay the said party of the first part— 

‘irst. All donations of stock, right of way, lands, labor, material, 
or money that have heretofore or may hereafter be at any time ac- 
quired by the party of the second part. or for its use or benefit. 

Second. Also to pay and deliver to the party of the first part two 
million dollars of the full-paid non-assessable shares of the capital 

stock of the party of the second part. 
1830 Third. Also to pay and deliver to the party of the first part 
the issue of two million dollars of its first-mortgage six per 
cent. gold bonds which are secured by the mortgage or trust deed, 
dated November 1, 1881, and executed to John C. New. 

Fourth. Also to pay and deliver to the party of the first part two 
million dollars of the income bonds of the party of the second part, 
which shall bear not to exceed seven per cent. interest, payable an- 
nually, but which interest shall be pavable exclusively out of the 
net earnings of said northern division, after payment of the inter- 
est on first-mortgage bonds, operating expenses, taxes, and proper 
renewals and repairs, but said interest shall be non-cumulative, 
such bonds to be secured by a trust deed, with proper covenants, to 
such trustee as may be agreed on between the parties. 

It is further agreed that the payment of such stock, first-mortgage 
and income bonds are to be made to the party of the first part in 
proportion as the work of construction froin time to time progresses, 
and the said party of the first part shall have the absolute right to 
demand and receive the full amount of fifteen thousand dollars in 
stock and the same amount in first-mortgage bonds and the same 
amount in income bonds for each and every mile of main track as 
fast as laid, and for all equipment as fast as placed on the road the 
party of the first part shall have the right to demand and receive 
the first-mortgage bonds aforesaid at the rate of sixty cents on the 
dollar to equal the full appraised value of such equipment as fixed 
by the engineer of the party of the second part, and also the same 
amount of income bende and stock. 

On the completion of the road or termination of this contract the 
party of the first part shall have the right to demand and receive 
any balance of stock and bonds that may remain at such time still 
undelivered to him out of total contract price. 

It is further agreed that the party of the first part is to have the 
full possession and control of each and every part of said line of 
railroad and equipments and property, and receive and — 
as his own all and singular the income and revenues of said rail- 
road until the entire and full completion of the work or the termi- 
nation of this contract, but such operation shall be at the risk and 
cost of the party of the first part. 

It is further agreed that the said party of the second part shall, 
from time to time, on demand, and for the accommodation of the 
party of the first part, execute and deliver to the party of the first 
mart its promissory note or acceptance to enable him to negotiate 
scot for the work of construction, or to evidence the purchase of 
inaterial, ryght of way, equipment, or to pay for labor to be used in 
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the work, but said notes or acceptances are always on maturity or 
renewal to be fully paid by the party of the first part and the rail- 
way company forever protected and saved harmless therefrom. 

It is further agreed that if said company before the completion of 
said northern division decides to extend its line sonthwardly from 
Brazil, that in that case said party of the first part shall have the right 
to construct and equip such extension, and shall receive the same 

amount and character of payment and compensation as is 
1821 herein beforeset out for each mile of main track, viz: $20,000 

in full-paid stock for each mile of main track ; $20,000 per 
mile in first mortgage six per cent. bonds, and $20,000 per mile in 
income bonds, and all the donations that the said party of the sec- 
ond part may procure upon the said southern division, 

It is further agreed that if the said party of the first part, at his 
expense, procures the consolidation of the party of the second part 
with the Chicago and Block Coal Railroad Company, so as to thereby 
acquire, among other property, the completed railway of the said 
named corporation extending svuthwardly from Attica, that there- 
upon the party of the first part shall be allowed and paid upon the 
main line mileage of said constructed road so acquired the same 
amount of stock and first mortgage and income bonds and dona- 
tions as though the said railroad so acquired had been actually con- 
structed by the party of the first part under the terms of this con- 
tract. 

If at any time during the progress of the work the party of the 
first part shall be unable to market the first-mortgage bonds hereby 
agreed to be paid as part compensation at such price as will net him 
seventy-five cents on the dollar, then the party of the first part shall 
be entitled at his option to stop all further work under this agree- 
ment, and declare the same to be terminated, and demand and re- 
ceive from the party of the second part full payment and settlement 
in stock, bonds, and donations for all work and labor done and ma- 
terial and equipment and right of way furnished up to‘such notice 
and termination of this contract, such payment to be for full contract 
price per mile. 

The treasurer reported to the board that for advances made and 
to be made by the contractor there had been delivered to him to be 
accounted for under such contract 1,000 bonds of $1,000 each, and 
also that said Crawford had transferred to this company a contract 
in writing for the sale of all the capital stock and assets of the Chicago 
and Block Coal Railroad Company. 

On motion, the action in such matter was fully approved and con- 
firmed. 

Board adjourned. 

H. CRAWFORD, Jr., Secretary. 


Stockholders’ Mecting, May 1, 1882. 


GooDLAND, Afay 1, 1882. 


In pursuance of the provisions of the by-laws and notice, the an- 
nual meeting of the stockholders of the Chicago and Great Southern 
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Railway Company was held on this day at 2 o’clock p. m., at the 
office of the company in Goodland. 

It appearing that more than a majority of the outstanding stock 
of the company was present in person or by proxy, the meeting was 
duly organized by the election of Henry Crawfordeas president and 
F. F. Lacey as secretary of the meeting. 

The stockholders then proceeded to ballot for nine (9) persons to 
serve as directors for the ensuing year, and the said election resulted 

in the choice of the following persons, viz: William A.Starin, 
1832 D. H. Conklin, J. B. Forseman, Henry Crawford, Jr., Henry 

Moore, George W. McDonald, Henry Meiselbar, D. J. Lyon, 
and F. F. Lacey, each of whom received 1,205 votes, being more 
than a majority of all the outstanding stock of the corporation. 

Whereupon the above-named nine persons were declared to 
have been duly elected directors of said corporation, to serve as 
such for one year and until their successors were elected and qual- 
ified. 

The following preamble and resolution was thereupon presented 
for consideration : 

Whereas the southern terminus of the railroad of this company 
is by its original articles of incorporation fixed at Attica, Fountain 
county, Indiana; 

And whereas it 1s deemed very important to extend the line of 
railroad of this corporation in a southerly direction as far as the 
city of Brazil, in Clay county, Indiana, so as to gain a direct en- 
trance into the “ Block Coal Fields:” 

Be it therefore resolved by the stockholders of the Chicago & 
Great Southern Railway Company (formerly the Indiana & Chicago 
ailway Company) and a majority in value of all the outstanding 
stock of the company concurring herein, that the liae of the com- 
pany’s railroad be extended from Attica southward to the city of 
Brazil, Indiana, passing on such extension through the townships of 
Logan, Shawnee, Van Buren, and Mill Creek, in Fountain county, 
and Sugar Creek, Penn, Washington, Adams, and Raccoon, in Parke 
county, and Van Buren and Dick Johnson, in Clay county. 

On motion, the above preamble and resolution was adopted by 
the affirmative vote of 1,205 shares, being more than a majority in 
value of the outstanding capital stock of the compauy. 

There being no further business, the stockholders’ meeting then 
adjourned. 

H. CRAWFORD, Jr., Seeretary,. 


(GioopLAND, May 1, 1882. 

Ata regular meeting of the board of directors (this day elected), 
held at the company’s offices in Goodland at 3 o'clock p. m., there 
were present William <A. Starin, Henry Crawford, Jr., George W. 
McDonald, F. F. Lacey, H. Moore, and D. H. Conklin. 

On motion, Wm. A. Starin was duly elected president end H. 
Crawford, Jr., was duly elected secretary and treasurer of the cor- 
poration. 
112—1280 
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No further business being presented, the board then adjourned. 
H. CRAWFORD, Jr., Secretary. 


Meeting of the board of directors at Chicago, June 29th, 1883. 
Resolutions passe! changing the location of the road, and consol- 
idating with the Chicago and Block Coal Railroad Company. 

Meeting of stockholders at Attica, Indiana, March 10th, 1883, at 
which the resolutions of the directors for the consolidation with tke 
Chicago and Block Coal Railroad Company and the articles of gon- 
solidation were ratified. 

Meeting of board of directors held at Chicago, April 158, 1885. 
tesolution approving deed of further assurance to John C. New, 
trustee, as follows: 


1833 Deed of Further Assurance to New, Trustee. 


This indenture, made this 9th day of April, A. D. 1883, by and 
between the Chicago and Great Southern Railway Company, a cor- 
poration of the State of Indiana, formed by the consolidation of two 
certain railroad corporations of said State, known respectively as the 
Chicago and Great Southern Railway Company and the Chicago 
and Block Coal Railroad Company, party of the first part, and’ John 
C. New, of Indianapolis, Indiana, party of the second part, as 
trustee, witnesseth : 

That whereas said former corporation known as the Chicago and 
Great Southern Railway Company did on the first day of Novem- 
ber, 1881, sign, seal, execute, and deliver unto the said party of the 
second part its certain deed of trust or mortgage, whereby it con- 
veyed unto the said party of the second part as trustee all and sin- 
gular the northern division of its railway as the same then was or 
might thereafter be constructed between Brazil, Clay county, Indi- 
ana, and extending thence northwardly through the counties of 
Clay, Parke, Fountain, Warren, Benton, Newton, and Jasper to a 
Junction with the Louisville, New Albany, and Chicago railway at 
or northwest from Rensselaer, Indiana, being about one hundred 
and twenty (120) miles in length, together with all and singular the 
rights of way, road-bed made or to be made, its tract laid or to be 
laid, between the terminals aforesaid, together with all the stations, 
depot grounds, rails, fences, bridges, sidings, engine-houses, turn- 
tables, machine-shops, buildings, erections, coal lands, and contract 
rights in anv way now or hereafter appertaining unto said de 
scribed division of railroad, together with all the engines, cars, ma- 
chinery, supplies, tools, and fixtures then or at any time thereafter 
held, owned, or acquired by the said railway company, grantor, for 
use In connection with its division of railway, together with all de- 
vot grounds, yards, sidings, turn-outs, sheds, machine-shops, lease- 
hold rights, and other terminal facilities then or thereafter owned or 
leased and enjoved by the said grantor pertaining to said division, 
together with all and singular the powers and franchises thereto 
belonging, and the tolls, income, and revenue to be levied and de- 
rived therefrom. 

The said deed of trust or mortgage being executed and delivered 


New, of Indianapolis, Indiana, and dated November first, 1SS1, as 
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unto the said party of the second part as trustee to secure the pay- 
ment of the principal and interest of a certain issue of bonds exe- 
cuted by the said railway company, grantor, and amounting in the 
aggregate to two million of dollars ($2,000,000), bearing interest at 
the rate of six per cent. per annum, payable semi-annually, both 
principal and interest being payable in gold coin of the United 
States, which said deed of trust or mortgage was shortly after its ex- 
ecution duly recorded in each of the counties through which the 
chartered line of said railway is situate; and 

Whereas it was provided by the fourth specification of said deed 
of trust or mortgage so as aforesaid executed unto the said party 

of the second part as trustee, as follows : 
183 “That the said party of the first part expressly covenants 

and agrees that it will on demand from time to time here- 
after execute, acknowledge, and deliver unto the said party of the 
second part any and all such further assurance and other convey- 
ances and assignments as may be necessary and proper to fully con- 
vey to and vest in the party of the second part or the trustee for the 
tine being all such further acquired depot grounds, estate, equip- 
ment, and property as it may hereafter from time to time purchase 
for use in and upon the said northery division of said railroad which 
is intended to be hereby conveyed ;” and 

Whereas the said Chicago and Great Southern Railway Company, 
being such mortgagor as aforesaid, by virtue of due and taal pro- 
ccedings had by the board of directors and stockholders of both said 
corporations, did on the 10th day of March, 1583, become consoli- 
dated with the Chicago and Block Coal Railroad Company, which 
before the date last aforesaid was the owner in fee-simple and unin- 
cumbered of the line of ratlroad actually then constructed and im 
operation extending from Attica, Fountain county, Indiana, south- 
wardly about twenty-two (22) miles to Yeddo, Indiana, and was also 
the like owner in fee simple and wholly unincumbered of the graded 
road-bed extending from Brazil, Clay county, Indiana, northwardly 
towards Rockville, Parke county, Indiana, for about the distance of 
seventeen (17) miles, which consolidated corporation was declared by 
the agreement between the two companies should be hereafter known 
and designated as the Chicago and Great Southern Railway Com- 
pany, being the party of the first part herein, and which party of 
the first part is now by virtue of said consolidation the owner in fee- 
simple absolute of the said constructed and aiso partially completed 
line of railway as aforesaid ; and 

Whereas, in and by the sixth article of the said agreement for con- 
solidation with the Chicago and Block Coal Railroad Company, it ts 
provided as follows: 

“All and singular the debts, contracts, and engagements of either 
of the parties hereto are hereby declared to ve assumed and shall 
become the debts, contracts, and engagements of the consolidated 
corporation hereby created, and it is especially declared that the 
issue of two million dollars of bonds made by the party of the first 
eet hereto, and secured by a mortgage or trust deed to John ©. 
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the same now appears of record in the counties of Clay, Parke, Fount- 
ain, Warren, Benton, Newton, and Jasper, is fully assumed by the 
consolidated corporation, and the mortgage or trust deed recorded 
as aforesaid for the purpose of securing the payment of said bonds, 
and interest thereon, shall constitute the first lien upon all and sin- 
gular the railroad of said consolidated corporation in said last-named 
counties from Brazil northwardly to the junction with the Louis- 
ville, New Albany, and Chicago Railway, also all the lands, equip- 

ments, tools, income, property, and franchises as described in 
1835 such trust deed, and it is expressly agreed between the parties 

hereto, and it is hereby declared to be one of the conditions 
and trusts of this consolidation, that as soon as the said consolidated 
corporation comes into existence it will forthwith execute and de- 
liver to said John C. Newa proper deed of further assurance to carry 
into effect the true intent of this article and vest in said trustee a 
first lien upon the legal title to said entire line of railroad as afore- 
said :” 

Now, therefore, in consideration of the sum of one dollar to it in 
hand paid by the party of the second part, the receipt whereof is 
hereby acknowledged, and to fully effectuate and carry out the trust 
of said consolidation as above recited, and by further and proper 
deed of assurance and effectuation of the trust of the original mort- 
gage of November 1, A. D. 1881, the Chicago and Great Southern 
Railway Company, as party of the first part, being the corporation 
created in and by the said articles of consolidation, doth hereby 
bargain, sell, grant, convey, and confirm unto the said John C. New, 
and to his successor or successors in trust, and for the uses and 
trusts as expressly designated and recited in said original indenture 
of November 1, 1881, the following-described railroad property, ap- 
purtenances, income, and franchises, namely : 

All and singular the northern division of the railway of the said 
party of the first part as the same now is or may hereafter be con- 
structed between Brazil, Clay county, Indiana, extending thence 
northwardly through the counties of Clay, Parke, Fountain, Warren, 
Benton, Newton, and Jasper to a junction with the Louisville, New 
Albany and Chicago railway at or northwest from Rensselaer, In- 
diana, being about one hundred and twenty (120) miles in length, 
together with all and singular the rights of way, road-bed made or 
to be made, its track laid or to be laid, between the terminal points 
aforesaid, together with all the stations, depot grounds, rails, fences, 
sidings, engine-houses, turn-tables, buildings, erections, coal lands, 
and contract rights in any way now or hereafter appertaining unto 
said described division of raiiroad, together with all the engines, 
ears, machinery, supplies, tools, or fixtures now or at any time here- 
after held, owned, or acquired by the said party of the first part 
for use In connection with its division aforesaid, with all depot 
grounds, yards, sidings, turn-outs, sheds, machine-shops, leasehold 
rights, and other terminal facilities now or hereafter owned or leased 
and enjoyed by the said party of the first part pertaining to said 
division, together with all and singular the powers and franchises 
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thereto belonging, and the tolls, income, and revenue to be levied 
and derived therefrom : 

To have and to hold the said granted premises, appurtenances, 
and franchises unto the said party of the secend part and his suc- 
cessors forever in trust for the uses and purposes expressed and re- 
cited in the said original indenture of November first, 1881, executed 
as aforesaid to the said party of the second part, with all the rights, 
powers, and duties expressed in said original indenture, to be and 
reinain in every respect unimpared, it being the true intent and 
meaning of this indenture to fully comply with the trusts of said 
consolidation agreement, and by proper deed of assurance to vest in 

said party of the second part as trustee under said original 
1836 trust deed any and all title, claim, and equity which the 

party of the first part acquired to the said line of railroad and 
property formerly belonging to said Chicago and Block Coal Rail- 
road Company, so as to constitute the said originul conveyance or 
trust deed of November first, 1881, a valid first and paramount lien 
upon the entire line of railroad built or to be built from Brazil, In- 
diana, to the northern terminus of said division at the junction with 
the Louisville, New Albany and Chicago railway, and all the appur- 
tenances, equipment, and franchises and income thereto pertaining. 

In witness whereof the said Chicago and Great Southern Railway 
Company has hereto affixed its corporate seal, duly attested by its 
secretary, and caused the signature of its president to be hereto at- 
tached. 


STATE OF ILLINOIS, | ., . 
County of Cook, jf’ 


Before me, the undersigned, a notary public in aud for said 
State and county, personally came this day William A. Starin, 
president of the Chicago and Great Southern Railw.y Company, 
personally known to me to be the president of said company, and 
whose name is subscribed to the foregoing instrument, and ac- 
knowledged that he, in behalf of said railway company, had signed 
and delivered the said instrument as the free and voluntary act of the 
said railway company and himself, and for the uses and purposes 
therein set forth. Also personally appeared before me, at the same 
time, Henry Crawford, Jr., secretary of the said railway company, 
personally known to me to be the secretary of said railway com- 
pany, and whose name is subscribed to the foregoing instrument 
and acknowledged that he, in behalf of said railway re gen 
signed and affixed to the said instrument the official seal of said rail- 
way company as the free and voluntary act of the said Chicago and 
Great Southern Railway Company, for the uses and purposes therein 
set forth. 

Witness my band and official seal, at Chicago, Hlinois, this — 
day of April, A. D. i853. 
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Stockhodlers’ Meeting, May 7, 1882. 


GoopLaNpb, May 7, 1882. 
Pursuant to due notice according to the statute and as regulated by 
article ten of the by-laws, the stockholders of the Chicago and Great 
Southern Railway Company assembled at the company’s office on 
May 7, 1883, for the purpose of electing directors and transacting 
anv other business. 
Henry Crawford, as president of the corporation, took the chair to 
preside over the meeting, and F. F. Lacey was appointed secretary. 
More than a majority of the outstanding stock of the company 
being represented, an eiection was held for nine (9) directors to serve 
us such tor the ensuing vear, and the following persons were de- 
clared elected: Henry Crawford, William A. Starin, J. B. Forse- 
man, H. Crawford, Jr., George W. McDonald, Henry Moore, D. J. 
Lyon, Charles 8S. Worden, and F. F. Lacey, each having received 
1,205 votes, being a majority of all the outstanding stock of the 
company. 
No other business being presented, the meeting then adjourned. 
HENRY CRAWFORD, Chairman. 


1837 


Directors’ Meeting, May 7, 1885. 


GoopLaNnp, Way 7, 1885. 

The regular meeting of the board of directors of this company for 
organization was held ut the company’s office in Goodland at 2 p.m. 

Phere were present Henry Crawford, J. B. Forsemnan, H. Craw- 
ford, Jr., Charles S. Worden, and F. F. Lacey, being a majority of 
the board. 

The following otticers were elected, viz: Henry Crawford was 
elected president and F. F. Lacey was elected secretary. The meet- 
ing then adjourned. 

(rOoODLAND, sluguat 11, 1885. 

Pursuant to notice, the board of directors convened at the office 
of the Company ab one o clock }). I. 

The following directors were present: Henry Crawford, John B. 
Forsman, Hl. Crawford, Jr., Charles 8. Worden, and George W. Me- 
Donald. 

The president presented to the board the resignation of William 
A. Starin as vice-president and as a member of the board of direct- 
ors, Which resignation was, on motion, duly accepted, and Mr. E. 
Meore, Jr.. was elected as director in his stead. 

The president reported tothe board that he had coneluded a con- 
tract In writing between this company and the Western Union Tel- 
egraph Company for the construction and operation of a line of tel- 
egraph along the road of this company. and the original of such 
contract he presented to the board for its action, and, the same 
having been read and considered, it was— 

Resolved, “That the contract dated between the Chicago and 
Gireat Southern Railwav Company and the Western Union Tele- 
graph Company, making provision for the construction, repair, 
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maintenance, and operation of a line of telegraph upon and along 
the line of railroad of this company be, and the same is hereby, in 
all things ratified, approved, and confirmed as the act and agree- 
ment of this company.” 

It being explained that it was necessary, in order to comply with 
the regulations of the Post Office Department, to appoint an agent to 
receive and receipt for all dues for postal service, it was therefore 
unanimously— 

Resolved, “ ‘That Henry Crawford, Jr., be, and he is hereby, ap- 
pointed agent of the Chicago and Great Southern Railway Company 
to receive and receipt for all money due said company for the trans- 
portation of the United States mails over the said Chicago and 
Great Southern railway.” 

On motion, the meeting adjourned. 

F. FL LACEY, Seeretary. 


Letter of Orawford to Directors. 


Chicago and Great Southern Railway Company, general oflice 115 
Monroe street. Henry Crawford, president. 
CHicaco, February 18, 1854. 
1838 To the board of directors of the Chicago and Great Southern 
Railway Company : 

As contractor having charge of the construction of the road, | 
have to report that the division of the line from Fair Oaks Junction 
to Yeddo has been completed, and is now about ready for business. 
A line of telegraph has been erected, and instruments are in place 
at the important points. Suitable station-buildings, section-houses, 
toul-sheds, stock-pens and side tracks have been constructed. Very 
costly combination bridges of wood and iron have been erected 
across the Wabash river and Pine creek. Although by the contract 
iron rails of fifty-two pounds weight to the vard were to be used, | 
have used mainly steel rails weighing fifty-six and sixty pounds, and 
have ballasted much of the road with excellent gravel and sand. 

I think in every respect the work done is much in excess of my 
obligations under the contract. From Yeddo southwardly to Brazil 
the line has been relocated to the north of the old grade, and nearly 
the whole right of way has been obtained. From Brazil north about 
fourteen miles the old grade with some dressing up will be readily 
prepared for track-laving. | 

The contractor has to report that he has been much delayed in 
com pleting the work on account of the failure of sub-contractors to 
complete the work in accordance with their agreements, as also by 
injunctions and high water. Last vear the Wabash flood destroyed 
some of the masonry and subjected me to large expense and great 
delay. 

I alxo regret to say that about $34,000 of donations, which had 
been voted in two townships in Fountain county, have been repo- 
diated on technical grounds, although the enterprise bad confidently 
relied upon the payment of this aid to liquidate a portion of the 
heavy work in their locality. 
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The contract authorizes the contractor whenever the first-mort- 
gage bonds are not salable at seventy-five cents to stop the work. 
Although that has been the situation of the securities for over a 
year, I have thought it best to proceed with the work, relying upon 
my own means and credit, and await better chances of negotiating 
the bonds. 

I desire the company, in consideration of the foregoing, to direct 
the secretary to indorse an extension of the contract up to June 1, 
1885, and to issue me, in addition to the $1,000,000 first-mortgage 
bonds, a further sum of $200,000 first-mortgage bonds, and also 
$1,200,000 income bonds and $1,200,000 of the stock, the same to be 
a payment on account to me. 


Yours, ete., HENRY CRAWFORD, Contractor. 
Directors’ Meeting, February 18, 1884. 


CuicaGco, February 18, 1884. 

The board of directors of the company met for the transaction of 
business at the office of the company in Chicago on February 18, 
1884, in pursuance of due notice. 

There were present H. Crawford, Jr., E. Moore, Jr., Charles S. 
Worden, G. W. McDonald, and F. F. Lacey. 

The president being absent, G. W. McDonald was called on to 

preside, and thereupon took the chair. 
1839 The secretary presented for the consideration of the board 
a written communication from the contractor reporting the 
completion of the road from Fair Oaks Junction to Yeddo, which 
was considered and ordered to be placed on file. 

The same having been duly considered, it was— 

Resolved, That the time for completing the line of road to Brazil 
to be extended unto June 1, 1885, and the secretary is hereby in- 
structed to properly endorse such agreement of extension upon the 
construction contract, and to sign the same in behalf of this com- 
pany. 

Resolved, also, That as a payment on account for the work done 
and material furnished up to the present time under such construc- 
tion contract, there be allowed and paid to the contractor or order 
the sum of two hundred thousand dollars of first-mortgage bonds 
(in addition to the one million dollars heretofore appropriated), and 
also ($1,200,000) one million two hundred thousand dolars of income 
bonds, and (31,200,000) one million two hundred thousand dollars in 
the common stock, full paid, of this company, the proper officers of 
the company to execute the foregoing resolutions and take the proper 
vouchers for all payments. 

Board then adjourned. 

F. F. LACEY, Secretary. 


Stockholders’ Meeting, May 5, 18S4. 


GoopLanp, May 5, 1884. 
In accordance with the provisions of the statutes of the State of 
Indiana and due notice according to law. the stockholders of the 
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Chicago and Great Southern Railway Company assembled in annual 
meeting at the office of the company in Goodland at 10 o'clock a. m. 
for the election of officers and the transaction of business. 
The a of the company, in accordance with the by-laws, 
presided over the meeting, and F. F. Lacy was appointed secretary. 
An election fer nine directors was then held, and Henry Crawford, 
H. Crawford, Jr., J. B. Forseman, E. Moore, Jr.,G@. W. McDonald, C. 
S. Worden, F. F. Lacy, H. Moore, and D. H. Conklin were duly 
elected as directors, to serve as such for one vear and until their suc- 
cessors are duly qualified, each of said persons having received 1,205 
votes, being a majority of all the outstanding stock of the company. 
No other business being presented, the meeting was adjourned. 
H. CRAWFORD, Chairman. 


Directors’ Meeting, May 5, 1884. 
GoopLAND, May 5, 18S4. 


The board of directors this day elected by the stockholders duly 
met at 11 o’clock a. m. at the office of the company in Goodland. 
The following directors were present, viz.: Henry Crawford, H. Craw- 

ford, Jr., G. W. McDonald, ©. S. Worden, and F. F. Lacey. 
1840 On motion, Henry Crawford was elected president and F. 
F. Lacey secretary. 

On motion, the following resolutions were adopted: 

Resolved, That upon the surrender by the contractor of all out- 
standing stock certificates issued by the Indiana & Chicago Railway 
Company and the Chicago & Block Coal Railroad Company the 
secretary shall issue and deliver certificates of stock in the present 
consolidated company for a like amount of stock as represented by 
such surrendered certificates. 

Resolved further, That, in addition to the new stock to be issued 
in exchange for the stock of the original companies, the secretary 
shall also issue and deliver to the contractor additional new stock as 
payment under the construction contract, so as to make [a] total of 
$1,200,000 par value of all stock outstanding. 

Meeting then adjourned. 

IK. FL LACEY, Secretary. 


Directors’ Meeting, March 31, 1885. 
Marcu 31, 1885. 


A meeting of the board of directors of the Chicago and Great 
Chicago, on Tuesday, March 31, 1885, at eleven o'clock a. m., in 
pursuance of the following notice, which was sent to each member 
of the board, by mail, March 25, 1885: 


“Coricaco, March 25th, 1885. 


“Dear Sir: You are hereby notified that a meeting of the board 
of directors of the Chicago and Great Southern Railway Company 
will be held at room 36, Portland Block, Chicago, Illinois, on Tues- 
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day, March 31st, 1885, at eleven o’clock a. m., for the purpose of 
calling the annual meeting of the stockholders of the company and 
for the transaction of such other business as may come before the 
meeting. 

“Yours truly, F. F. LACEY, Secretary.” 

There were present D. H. Conklin, Henry Moore, G. W. McDon- 
ald, C. S. Worden, [and] F. F. Lacey, being a quorum of the board. 

Mr. G. W. McDonald presented the following resolution, which 
was seconded by F. F. Lacey and unanimously adopted, to wit: 

Resolved, That the annual meeting of the Chicago and Great 
Southern Railway Company be held at Fair Oaks, Jasper county, 
Indiana, at the depot of the Chicago and Great Southern railway, 
on the 4th day of May, A. D. 1885, at the hour of 12 o’clock m., for 
the purpose of electing a board of directors, and for the transaction 
of such other business as may come before the meeting. 

And further resolved, That C. W. Hillard, Marvin A. Farr, and 
Henry A. Gardner be, and hereby are, appointed judges of the elec- 
tion at said meeting of said stockholders to receive and count the 
votes at said election for directors ; also to declare the vote and notify 
the persons then found to be elected directors of said company, and 
to deliver to each of them the certificate of their election, as required 
by law. 

And further resolved, That the said secretary of the board 

1841 be, and hereby is, authorized and directed to give the proper 

notices of said meeting by publication and otherwise in the 
names of the directors of this company. 


No other business being presented, the meeting adjourned. 
KF. F. LACEY, Secretary. 


Stockholders’ Mecting, May 4, 1885. 


Farr Oaks, [Np1ana, May 4, 1885. 

A meeting of the stockholders of the Chicago and Great Southern 
Railway Company was held at the depot of said company in Fair 
Oaks, Indiana, on Monday, May 4, 1885, at 12 o'clock m., pursuant 
to the following notice published as required by law : 


“Chicago and Great Southern Railway Company, office of the sec- 
retary, room 37, Portland Block. 


| “ CuHicaGo, IL., April 6, 1885. 

“ Notice is hereby given that the annual meeting of the stock- 
holders of the Chicago and Great Southern Railway Company will 
be held at Fair Oaks, Jasper county, Indiana, at the depot of the 
Chicago and Great Southern Railway Company, on Monday, the 
4th day of May, 1885, at the hour of 12 o’clock m., for the election 
of a board of directors to serve for the ensuing vear, and for the 
transaction of such other business as may come before the meeting. 

* By order of the board of directors. 

“ FF. LACEY, Secretary.” 
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Upon motion, unanimously adopted, James W. Ferry was elected 
chairman, and F. F. Lacey was elected secretary of the meeting. 

Upon motion, the minutes of the meeting of the board of directors 
held March 31, 1885, were read to show the call for the meeting of 
stockholders and appointment of C. W. Hillard, Marvin A. Farr, 
-| - and Henry A. Gardner as judges of election, and the same were 
unanimously approved. 

The list of the stockholders of the company as they appear on its 
records April 24, 1885, duly certified by the secretary of the com- 


y pany, was then read. . 

Upon motion, the meeting then proceeded to the election of a 
board of directors for the ensuing vear. : 

All present and entitled to vote having cast their ballots, on mo- 
tion, the polls were duly declared closed. 

The judges of election thereupon submitted the following report : 
“ Report of Election held by the Stockholders of the Chicago and Great 

Southern Railway Company on Monday, May 4, 1885. 

“ The undersigned, judges of election, duly appointed according 
to law for the election of a board of directors at a stockholders’ 
meeting of the Chicago and Great Southern Railway Company held 
May 4, 1885, submit the following report of said election : 

“The total number of votes cast was 12,000, of which 96 were 
cast in person and 11,904 by proxy. 

. “The votes were cast for the persons named below : 
V otes. 
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“And we find that the following-named persons, viz., George C., 
Kimball, E. F. Lawrence, Marvin A. Ferr, Henry A. Gardnez, Wal- 
ter F. Cobb, J. W. Ferry, R. D. MeFadon, H. T. Story, and C. W. 
Hillard, received all the votes cast, and we accordingly declare them 
i elected directors of the Chicago and Great Southern Railway Coni- 


pany for the ensuing year. 
“C.W. HILLARD, 


“MARVIN A. FARR, 
. “HENRY A. GARDNER, 
* Judges of Election.” 


Upon motion, the proceedings of the meeting of the stockholders 
of this company held May 7, 1883, and May 5, 1884, and the pro- 
: ceedings of its board of directors at their meetings held on May 7 
and August 11, 1883, and February 18 and May 5, 1584, as the 


¥ i, ia ties notes Sate oy bh Bt ge ieee 
se RS i et RE Ge Fe z é rope meee ey . b ‘ 
, 


- 


900 HENRY H. PORTER VS. 


same appear on the record-book of the company, were then read, 
and the following resolution was adopted by a stock vote, 12,000 
votes being cast in favor of said resolution and none against. 

Resolved, That the proceedings of the stockholders of this com- 
pany at the meetings held May 7, 1883, and May 5, 1884, and_ the 
proceedings of its board of directors at the meetings held May 
7 and August 11, 1883, and February 18 and May 5, 1884, are 
hereby approved, ratified, and adopted. 

On motion, the meeting adjourned. : 

F. F. LACEY, Secretary. 


Directors’ Meeting, May 11,1885. 
. May 11, 1885. 
A meeting of the directors of the Chicago and Great Southern 
Railway Company was held at room 36, Portland Block, Chicaga, 
Illinois, on May 11, 1885, at 11 o’clock, a. m., in pursuance of a 
notice duly given to each director, of which notice the following is 
& copy: 


6s To 

“ You are hereby notified that a meeting of the board of directors 
of the Chicago and Great Southern Railway Company will be held 
at office, 36 Portland Block, Chicago, II]., on Monday, May 11th, 
1885, at 11 o’clock a. m., for the purpose of electing officers of the 
company, and for the transaction of such other business as may 
come before the meeting. 

“C. W. HILLARD, 


“HENRY A. GARDNER, 
“MARVIN A. FARR, | 
“ Judges of Election.” 


“CricaGco, May 6th, 1885. 


There were present E. F. Lawrence, Marvin A. Farr, Henry A. 

Gardner, Walter F. Cobb, J. W. Ferry, R. D. McFadon, H. T. Story, 

C. W. Hillard, being a quorum of the board. : 

1845 Mr. J. W. Ferry was nominated and duly elected for chair- 
man of the meeting. 

Mr. W. F. Cobb was nominated and duly elected as secretary. 

On mation of Mr. Hillard, the board proceeded to the election of 
ofticers of the company by ballot. 

The ballots having been counted, the result was announced by 
the chairman as follows: 

President, E. F. Lawrence: vice-president, J. W. Ferry; secretary, 
Walter F. Cobb; treasurer, Walter F. Cobb; executive committee, 
M. A. Farr, D. W. Hilliard—each person receiving the entire vote 
cast. 

On motion of Mr. Hillard, seconded by Mr. Cobb, it was proposed 
and unanimously— 

Resolved, That Mr. Henry A. Gardner be, and is hereby, appointed 
attorney of the company. 

On motion, adjourned. 

WALTER F. COBB, Secretary. 
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Exuisit F. John Gray, special commissioner. 


Letter of Meiselbar Resigning as Director of Chicago and Great 
Southern. 


CuicaGco, June 4, 1883. 
H. Crawford, Esq., pres’t C. & G. S. R’y Co. 


Dear Sir: I hereby tender my resignation as director of the Chi- 
cago & Great Southern R. R. Co., and hereby notify you that I dis- 
affirm and repudiate all and singular my acts and doings as such, 
on the ground that I have never, either directly or indirectly, re- 
ceived any consideration, either pecuniary or otherwise, for the 
original stock subscription, as evidenced by the articles of associa- 
tion. Neither has any stock been issued or tendered or any consid- 
eration paid by me, as there was an understanding at the time of 
the subscription by all subscribers that they would never be called 
upon to pay any assessment thereon whatever and that such sub- 
scriptions were merely colorable. 

Wherefore I hereby request and demand that such stock sub- 
scription be rescinded and canceled as against me, by order of the 
board of directors, upon your request. 

Please advise that this has been done accordingly, and oblige— 

Yours respectfully, H. MEISELBAR. 


Letter of H. Meiselbar Resigning as Director of Chicago and Dyer Rail- 
road Company. 
June 4, 1885. 
H. Crawford, Esq. 


Dear Sir: I desire to advise you that I have this day notified Asa B. 
Kile,as pres’t of the Chicago & Dyer R. R. Co., that I requested of him 
to notify the board of directors of such Co. that I tender my resignation 
us sec’ty of said Co. and director,and I likewise repudiate and disaftirm 
all and singular my connection in any way with said Co.,on the ground 
that my subscription to the capital stock thereof was made under du- 

ress, without consideration, and in fraud of the sovereignty of 
1844 the people of the State of Illinois: that the same was simply 

colorable and in evasion of the law of Illinois; that there was 
a tacit understanding at the time of such subscription between all 
subscribers that the hoard of directors’ would never call upon them 
to pay any amount thereon, neither has such call been ever had , 
that such corporation had never for a single moment any corporate 
or legal existence, and if it had, its powers and franchises have 
ceased to exist. I requested him further that he should submit to 
said board my demand that such subscription be considered can- 
celed and rescinded by me. I do so advise you cut of courtesy to 


yourself. 
Yours, HH. MEISELBAR. 


P.S.—I shall take similar steps in the C. & I. A. L. BR. Co. by 
advising Judge Kent as president. Hi. M 
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COMPLAINANTS EXHIBIT 1. tie 


Certificate of John C. New, Trustee, and Consent of Dull and Drexel, 
- Morgan & Co. 


John Gray, special commissioner : 

I, John C. New, of the city of Indianapolis, in the State of Indiana, 
do hereby make known that as trustee in certain mortgage or deed 
of trust, bearing date the Ist day of November, 1881, made and ex- 
ecuted by the Chicago and Great Southern Railway Company, a 
corporation of the State of Indiana, to me as trustee, covering the 
railroad and other property of said company to secure a certain 
issue of first-mortgage bonds of said company aggregating the sum 
of two millions of dollars, I have as such trustee certified for issue 
one thousand of said bonds, of one thousand dollars each and no 
more, and at the request of Henry Crawford, Esq., of Chicago, I 
agree that I will as such trustee certify no more of said bonds with- 
out the consent in writing of A. J. Dull, Esq., of Harrisburg, Pa. 

Dated at New York, January 27th, 1882. 

JNO. C. NEW, Trustee. 


John C. New, trustee : 

I hereby consent to the issue and certification of the remaining 
$1,000,000 of Chicago & Great Southern railway bonds whenever 
you are so requested to do by Drexel, Morgan & Co. 

New York, Jan. 5, 1883. 

A. J. DULL. 


John C. New, Esq., trustee : 

$200,000 of the above-named $1,000,000 of Chicago & Great South- 
ern railway bonds having been certified in August last, there now 
remain uncertified SSO0O,000 of the same, to the issue and certifica- 
tion of which we consent, whenever vou are so requested to do by 
Mr. H. H. Porter, of Chicago. 

New York, January 14th, 1885. 

DRENEL, MORGAN &«& CO. 


S45 CompLainant’s Exuipir 3. John Gray, special commissioner 


Contract hetween Crawford and Drexel, Morgan & (Co., hy which the 
Bonds and Stock Were Pledged. 


This agreement between Henry Crawford, of the one part, and 
Drexel, Morgan & Co., of the other part, witnesseth : 

First. That Drexel, Morgan & Co. are to advance to Henry Craw- 
ford the sum of four hundred thousand dollars in manner following : 
$250,000 forthwith: $50,000 when the railroad track is continuously 
laid upon the road-bed of the Chicago & Great Southern R. R. from 
Iroquois river to Fair Oaks Junction, on the Louisville, New Albany 
& Chicago R. R.; 850,000 when the track is laid on the road-bed of 
the Clneago & Great Southern R. R. from Oxtord, 8 miles south of 
Oxtord, and when Henry Crawford shall have furnished Drexel, 
Morgan & Co. satisfactory evidence that he has expended upon the 
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road-bed and track of the Chicago & Great Southern R. R. $50,000 
in money, in addition to what has been already expended, and also 
in addition to the amounts advanced by Drexel, Morgan & Co. 
The $50,000 so to be expended by Henry Crawford shall be ex pended 
on the road between Oxford and Attica, and the $50,000 balance of 
the $400,000 shall be paid when the track and road-bed are com- 
plete from Yeddo, in Fountain county, to the junction of the Chicago 
& Great Southern Railway Co. with the Louisville, New Albany «& 
Chicago R. R.in Jasper county, in the State of Indiana, the advance 
being an advance of $5,000 per mile of completed road. 

Second. In consideration of the above loan Henry Crawford agrees 
to give to Drexel, Morgan & Co. his notes for the amounts agreed to 
be advanced when and as the advances are made to him. The notes 
are severally to bear date the day of the first advance, and are to 
mature in six months from that date. They are to bear interest at 
the rate of 6% per annum, aid are to be payable at the office of 
Drexel, Morgan & Co. in New York. Interest is only to be com- 
puted from the date of the advances respectively. 

Third. Henry Crawford shall forthwith deposit with Drexel, Mor- 
gan & Co., as collateral security for the Joan of $400,000, the entire 
capital stock of the Chicago & Block Coal R. R. Co., amounting to 
$500,000 at the par thereof, and Drexel, Morgan & Co. shall pay out 
of the $250,000 to be first advanced the amount due to Heury Me- 
Cormick and his associates under the contract between him and 
Henry Crawford, dated April 27th, 1551, estimated not to exceed 
$152,000, receiving from said McCormick the said stock properly 
transferred and also an assignment of said contract. Henry Craw- 
ford shall also assign to Drexel, Morgan & Co. all the capital stock 
of the Chicago & Great Southern Railway Co. now issued, amounting 
at the par thereof to $60,250, and when and as any further amount 
of stock is authorized to be issued it shall, in like manner, be trans- 
ferred to Drexel, Morgan & Co. Henry Crawford shall, in’ like 

manner, deliver to Drexel, Morgan & Co. one million dollars 
1846 of the first-mortgage bonds of the Chicago & Great Southern 

R'v (Co. secured by the wortyage to Jolin ©. New, dated No- 
vember Ist, 188], and shall place the remaining one million of dol- 
lars of bonds secured bv said mortgage in the custody of Drexel, 
Morgan & Co., not to be issued, except with the consent of Drexel, 
Morgan & Co., until the whole of the ag of $400,000 has been fully 
repaid by Henry Crawford to Drexel, Morgan & Co, it being agreed 
and intended hereby that no bonds shall be issued under said mort- 
gage, except the $1,000,000 delivered to Drexel, Morgan & Co. as 
collateral, until said loan is paid off. 

Fourth. Henry Crawford shall give for said joan his Hotes, with 
the usual clauses in the notes expressing the collateral< given as 
security for them, and also expressing the power of sale in case of 
default. 

Fifth. Drexel, Morgan & Company shall appoint an agent to super- 
intend the expenditure of all the money soto be loaned or advanced, 
except the amount to be paid to Henry McCormick, and the money 
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shall only be drawn upon drafts of Henry Crawford, approved and 
countersigned by such agent. 

Sixth. Henry Crawford shall, without delay, and at his own ex- 
pense, proceed to effect a consolidation between the Chicago & Block 
Coal Railroad Company and the Chicago and Great Southern Rail- 
way Company, and to procure from the consolidated company such 
further assurance in the law as will render the whole line of railway 
from Brazil to Fair Oaks Junction subject to the lien of the mortgage 
to John C. New as a first incumbrance thereon. The consolidation 
and conveyances for above purposes shall be made satisfactory to the 
counsel of Drexel, Morgan & Co. 

Seventh. Henry Crawford hereby covenants that he has control of 
the Chicago & Great Southern Railway Co., and of its capital stock 
and of the bonds secured by the mortgage to John C. New, and that 
upon the payment being made to Henry McCormick as above staied, 
the whole control of the Chicago & Block Coal railroad will pass into 
the hands of Drexel, Morgan «& Co., and that he will be able to per- 
fect the consolidation and the hen of the said mortgage upon the 
line of road as above stipulated. 

Eighth. Henry Crawford further covenants and binds himself to 
obtain and perfect the title to all rights of way and station lots, and 
to remove all Judgments or liens therefrom other than the said mort- 
gage to John C. New. 

Ninth. In case Henry Crawford should fail to pay the said notes 
or any of them at maturity, Drexel, Morgan & Co. shall have the 
right to sell, assign, and deliver the whole or any part of the collat- 
eral securities above-mentioned, or any substitutes therefor or ad- 
ditions thereto, at anv brokers’ board, or at public or private sale, at 
their option, at any time or times thereafter without advertisement 
or notice to Henry Crawford, and with the right on their part to 
become purchasers thereof at such sale or sales, freed and ri. soon 

of any equity of redemption; and, after deducting all legal or 
1847 other costs and expenses for collection, sale, and delivery, to 

upply the residue of the proceeds of such sale or sales so made 
to pay any, either, or all of said loans as said Drexel, Morgan & Co. 
shall deem proper, returning the overplus, if any, to Henry Crawford, 
who will si.) remain liable for any amount so unpaid. 

New Yors, January 5, 1SS5. 

HENRY CRAWFORD. 
DREXEL, MORGAN & CO. 


Promissory Note of Crawford to Drexel, Morgan & Co. 


(Nore.— There were three other notes of the same tenor executed 
and due at the same time, one for $50,000 and two for $100,000 each ; 
also one for 850,000, dated August 15, 1883, and due on demand, 
and of the same tenor in other respects, making in all $350,000.) 


e---- - 
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CoMPLAINANT’s Exuipit 7. John Gray, special commissioner. 

$50,000.00. New York, January Sth, 1883. 

Six months after date, for value received, | promise to pay to 
Drexel, Morgan & Co., or order, fifty thousand dollars, with interest 
from Ap’! 27, 1853, at six per cent. per annum, having deposited 
with them as collateral security for payment of this or any other 
liability or liabilities of mine to said Drexel, Morgan & Co., due or 
to become due, or that may be hereafter contracted, property, as 
stated in my agreement with them of this date, the market value 
of which is now $—, with the right on the part of Drexel, 
Morgan & Co., from time to time, to demand such additional col- 
lateral security as they may deem sufficient should the market 
value thereof decline. and upon my failure to comply with any 
such demand this obligation shall forthwith become due, with full 
power and authority to them or their assigns, in case of*such de- 
fault or of the non-payment of any of the liabilities above men- 
tioned at maturity, to sell, assign, and deliver the whole or any part 
of such securities, or any substitutes therefor or additions thereto, 
at any brokers’ board or at public oy private sale, at their option, at 
any time or times thereafter, without advertisement or notice to me, 
and with the right on their part to become purchasers thereof at 
such sale or sales, freed and discharged of any equity of redeimp- 
tion ; and, after deducting all legal or other costs and expenses tor 
collection, sale, and delivery, to apply the residue of the proceeds 
of such sale or sales so made to pay any, either, or all of said  lia- 
bilities as said Drexel, Morgan & Co. shall deem proper, returning 
the overplus to the undersigned, and [ will still remain liable for 
any amount so unpaid. 

Due July 8, 1883. 

HENRY CRAWFORD. 


1848 Comprainant’s Exuipit6. John Gray, special commissioner’ 
Letter of Drecel, Morgan & Co. to Crawford, of Ma; 9, 1884. 


New York, May 4, 1854 
Henry Crawford, Esq., care of Chicago and Great Southern Kail- 
wav Company, Chicago. 
Drak Sir: On April 20th last we wrote vou requesting payment 
of your notes held by us, as follows 
Dated January 5, 1883, for $100,000, pavable six months after date. 
re} ot is “i ‘4 és “4 ‘a 
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You have paid no attention to our request. We now-give you 
notice that unless these notes, with accrued interest, be paid by vou 
to us before Monday, the 2d day of June, 1884, we will on that day, 
at twelve o'clock noon, offer for sale at the Exchange salesroom, No. 
111 Broadway, in this city, and sell for the best price which can be 
obtained the following securities : 


1,000 bonds of $1,000 each, Chicago and Great Southern 
Railway Company’s northern division first mortgage : 


total _...-. a sascha te pepe a $1,000,000 
1,205 shares of $50 each, Indiana and Chicago Railway 

Company's stock; total... ........2....-....-....25. 69,250 
8,645 shares of $50 each, Chicago and Block Coal Rail- 

road Company’s stock ; total ------.----.---...---- 432,400 


which we hold as collaterals for pavment of your said notes. 
Yours, very truly, 
DREXEL, MORGAN «& CO. 
COMPLAINANT'S Exuisitr, No. 9. Jolin Gray, special commissioner. 
Contract Between Crawford and Drexel, Morgan & Co., June 25th, 1884. 


Memorandum of agreement made this 25th day of June, A. D. 1884, 
between Henry Crawtord of the one part and Drexel, Morgan & 
Company of the other part. 

Whereas default has been made by the said Crawford in the repay- 
ment of the amounts advanced to him by Drexel, Morgan & Co., 
under the agreement of January oth, 1883, and at his request Drexel, 
Morgan & Co, have delayed from tine to time to sell and dispose of 
the collaterals pledged for the repayment of said advances; and 

Whereas the said Crawford has requested them to accept the offer 
of Samuel M. Nickerson and H. H. Porter for the purchase of said 
collaterals, which proposition is made conditional upen the giving 
of certain additional shares and bonds of the Chicago and Great 
Southern Railroad Company as therein stated, 

Now this agreement witnesseth : 

First. The said Crawford will procure or cause to be issued all the 
shares of the capital stock of the Chicago & Creat Southern rail- 
road which mav be lawfully issued, either in leu of the shares of 
the Indiena & Chicago Railway Company and the Chicago & Block 
Coal Railroad Company now held by the said Drexel, Morgan «& 
Co. as collateral or for other purposes, amounting at the par thereof 

to at Jeast twelve hundred thousand dollars: and the said 
lsd) Crawford will also cause or procure to be issued the remain- 
der of the first-mnortyage bonds of the Chicago & Crreat South- 
ern Railroad Company, in addition to those now held by said 

Drexel, Morgan & Co.. which can be lawfully issued, amounting to 

$1,000,000, secured by the mortgage to John C. New, dated Novem- 

ber Ist, ISSd, and will assign, transfer, and set over to the said 

Drexel, Morgan & Co. the said $1,000,000 of mortage bonds and 

all the said shares, whether issued in heu of shares now held by the 

said Drexel, Morgan & Co. or for other purposes, to be held by the 
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said Drexel, Morgan & Co. as collateral to the said indebtedness of 
the said Crawford, under and subject to the same power of sale as 
the securities originally pledged are now held. 

Second. The said Crawford further agrees that the said Drexel, 
Morgan & Co. may accept the proposition of the said Samuel M. 
Nickerson and H. H. Porter for the purchase of the said securities, 
and that unless the indebtedness of the said Crawford, with interest 
and expenses thereon, shall have been paid and discharged in full, 
within a period of sixty days from June 20th, 15584, they may, at the 
expiration of said period, sell, assign, transfer, and deliver the said 
securities to the said Nickerson and Porter for au atmount equal to 
his said indebtedness, with interest and expenses, without farther 
notice to him. _ 

Third. In consideration of the foregoing agreement, and of the 
delivery to them of the said shares of the capital stock and the said 
mortgage bonds of the Chicago & Great Southern Railroad Com- 
pany, the said Drexel, Morgan & Co. agree to accept the said prop- 
osition of the said Nickerson and Porter, and, unless the said in. 
debtedness of the said Crawford be sooner paid, to sell the said 

securities to the said Nickerson and Porter for an amount 
1850 equal to the said indebtedness, with interest and expenses 

payable in cash, or to accept satisfactory surety for mak pay 
ment with interest, on or before the 15th day of January, 1585 

In witness whereof the parties hereto have hereunto set their 
hands the day and the year first above written, 

DREXEL, MORGAN & CO 


Contract of June 25, 1854, of Porter and Nickerson with Drecet Mor- 
ga & Co. 


Memorandum of agreement made ana entered mite this 2oth day of 
June, A. D. 1854, by and between Drexel, Morgan & Co., of the 
first part,and Samuel M. Nickerson and H. H. Porter, of the second 
part. 

Whereas Drexel, Morgan & Co. hold certain securities as collat 
eral to the indebtedness of Heury Crawford, and the said Henry 
Crawford has agreed to cause or procure to be issued all the shares 
of the eapital stock of the Chicago & Great Southern Railroad Com. 
pany that can be lawfully issued, amounting, at the par thereof, to 
at least $1,200,000, and all the bonds that can now be lawfully issued 
under the first mortgage of the said Chicago and Great Southern 
Railroad Company, dated November Ist, 1851, to Jolin C. New, in 
addition to those now outstanding, amounting to 81 (WO and to 
transfer and deliver to the said Drexel, Morgan & Co. all the said 
shares and bonds in exchange for the shares of the Indiana & Ch: 
cayo Railroad Company stuck and Chicago & Block Coal Ko RO Co 
stock now held by them as additional collateral for his said indebt 
edness, and has authorized and empowered said Drexel, Morgan & 
(‘o. to make the sale of all their securities in their hands to the «aid 
Nickerson and Porter Upon the teria herein mart forth 
Now this agreement witnesseth 
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First. The said Drexel, Morgan & Co. have agreed that-in case 
said indebtedness, with interest and expenses thereon, remains un- 
paid at the end of sixty days from June 20th, 1884, they will bar- 
gain, sell, assign, transfer, and set over to the said Nickerson and to 
the said Porter all the shares and bonds then held by them as col- 
lateral security for the payment of the indebtedness of the said 
Crawford, including therein when received the shares and bonds of 
the Chicago & Great Southern Railroad Company, which the said 
Crawford has agreed to procure to be issued and transferred for an 
amount equal to the i ae ie due to them by the said Crawford, 
including interest and other expenses resulting from his default or 
growing out of the said transaction, the said indebtedness being for 
an original principal sum of $350,000, to which it is roughly esti- 
mated that a sum of about $30,000 must be added to cover interest 
and other expenses. 

Second. The said Nickerson and the said Porter hereby jointly 
and severally agree, in consideration thereof, to purchase the secu- 
rities as above, in case the indebtedness of the said Crawford shall 
remain unpaid at the end of sixty (60) days from the date aforesaid, 
and to pay the said Drexel, Morgan & Co. in cash for the said secu- 

rities the amount of the said indebtedness, with interest, and 
1851 the expenses on or before the 15th day of January, 1885. 
Third. It is understood and agreed that Drexel, Morgan & 
Co. assume no liability with respect to the delivery of the shares of 
the capital stock and the mortgage bonds of the said Chicago and 
Great Southern Railroad Company unless and until delivered to 
them by the said Crawford, and that the said Nickerson and Porter 
are not to be required to take any of the said securities unless the 
said shares and bonds are issued and transferred as stipulated in the 
agreement of even date herewith between the said Crawford and the 
said Drexel, Morgan & Co. 
In witness whereof the parties hereto have hereunto set their hands 


the day and year first above written. 
(Signed) DREXEL, MORGAN & CO. 


List of Securities Covered by the Foregoing Agreement and now in the 
Possession of Drexel, Morgan & Co. 


$1,000,000 Chicago & Great Southern Railroad Company, north- 
ern division, bonds (1st mortgage). 

8,648 shares Chicago & Block Coal Railroad Company stock. 

1,20] shares Indiana & Chicago Railway Company stock. 

The Chicago and Block Coal and the Indiana and Chicago shares 
as above are to be surrendered to Mr. Crawford on delivery to Drexel, 
Morgan «& Co. of $492,750 of the Chicago and Great Southern Rail- 
road Company stock, being part of the $1,200,000 of said stock speci- 
fied in the foregoing agreement. 
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CoMPLAINANT’S Exaipit 4. John Gray, special commissioner. 
Letter of Drexel, Morgan & Co. to Lacey, Secretary, August 12th, 1884. 
New York, August 12th, 1884. 


FS. Lacey, Esq., sec’y Chicago & Great South’n R’y Co., 115 Mon- 
roe St., Chicago, Il. 


Dear Sir: Mr. Henry Crawford having delivered to us certificates 
for 12,000 shares of the stock of the Chicago and Great Southern R’y 
Co. issued in accordance with the articles of consolidation between 
the Chicago & Great So. R’y Co. & the Chicago & Block Coal R. R. 
Co. and under resolution of your board of directors dated May 5th, 
1884, we herewith surrender 8,648 shares of stock of the Chicago & 
Block Coal R. R. Co., as required by said resolution. We are send- 
ing the stock to you by registered mail. Please acknowledge receipt. 


Yours truly, 
DREXEL, MORGAN & CO. 


1852 Letter of Drexel, Morgan & Co. to Lacey, Secretary, August 13th, 
1884. 


CoMPLAINANT'S Exuipit 5. John Gray, special com’n’'r. 
New York, August, 13th, 1884. 


F.S. Lacey, Esq., sec’y Chicago & Great Southern R’y Co., 115 Mon- 
roe St., Chicago, I}. 


Deak Str: Referring to our respect of vesterday, we now beg to 
advise that we are sending you per registered mail 1,201 shares In- 
diana and Chicago R’y Co. stock.. This surrender completes the re- 
quirements of your board of directors, as per its resolution of May 
Oo, 84. 

Kindly acknowledge receipt. 

We enclose herewith powers of substitution, signed by A. J. Dull, 
relating to the Indiana & Chicago R’y Co. stock. 


Yours truly, 
DREXEL, MORGAN & CO. 


Letters Between Drerel, Morgan & Co., Porter & Nickerson, Dated Au- 
guat 13, 24, 27, and October 24, 1554. 


Solicitor for defendant offered in evidence the following letters, 
viz: Letter dated New York, August 13, = Drexel, Morgan & 
Co. to 8S. M. Nickerson and H. H. Porter. Copy of letter August 22, 
1884, to Drexel, Morgan & Co., New York, signed by Samuel M. 
Nickerson and H. H. Porter. 

Letter of August 19, 1884, from Drexel, Morgan & Co. to Samuel 
M. Nickerson. 

Letter dated New York, August 27, 1554, from Drexel, Morgan & 
Co. to Samuel M. Nickerson and H. H. Porter. 

Letter dated New York, October 24, 1554, to Samuel M. Nickerson 
to Drexel, Morgan & Co. 
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Which letters are as follows: 
“NEw YorK, August 13, 1884. 


- “S. M. Nickerson, Esq., and H. H. Porter, Esq., care First Nat. Bank, 
Chicago, Ills. 


“Dear Sirs: Referring to your agreement with us, dated June ‘ 
| 


25, ’84, we beg to inform you that we have surrendered to the Chi- 
cago & Great Southern R’ y Co. the shares of the Chicago & Block 
Coal R. R. and of the Indiana & Chicago R’y, which we previously 
held, and that Mr. Henry Crawford has caused to be delivered to us 
12, 000 shares of the capital stock of the Chicago & Great Southern 
R’y Co. Mr. Crawford has also effected the delivery to us of $200,000 
bonds of the same company (duly certified by the trustees) in addi- 
tion to the $1,000,000 of said bonds which we already hold. 

“These securities constitute those specified as requisite for the 
agreement with you to become operative, and as they are now in 
our possession said agreement accordingly does become operative, 
which please note and confirm. 


“We remain yours very truly, 
“ (Signed) DREXEL, MORGAN &« CO.” 


1853 “22p AvuGcust, 1884. 
Messrs. Drexel, Morgan & Co., New York: 


We have your favor of the 19th and note contents of same. If 
we are correct, now that sixty days from June 20th have passed, you 
have sold us all your rights under your loan to Mr. Henry Craw- 
ford, and we have agreed to pay you on or before 15th January, 
1885, the amount of Mr. Crawford’s debt to you. We beg to call 
your attention to Mr. Crawford’s agreement with you of 25th of June, 
1884, for the amount of additional bonds be promised to place with 
vou, as we understood it. If, however, we hold your right to pre- 
vent the issuance of the $500, 000 bonds, and they cannot be legally 
| issued, it will be entirely satisfactory to us. 

Yours truly, SAMUEL M. NICKERSON. 
H. H. PORTER.” 


“NEW York, August 19, 1884. 
Samuel M. Nickerson, Esq., care First National Bank, Chicago, I]. 


DeaAR Sir: We are in receipt of your favor of 15th inst., and in 
reply would say that $200,000 of bonds and $1,200,000 of stock 
were the amounts of the bonds and stock which, under the resolu- 
tions, we were authorized to receive. 

The balance of the bonds have not vet been signed by Mr. New, 
and cannot be, except with your consent. As we understand the 
matter, upon your purchasing the securities we can transfer to you 
whatever rights we have, but perhaps it would be as well for you to 

apply to Mr. Henry Crawford for any explanation you wish beyond 


what we have given you. : 
Yours very truly, DREXEL, MORGAN & CO.” 
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“New York, August 27, 1884. 


Messrs. Sam’! M. Nickerson and H. H. Porter, c..o. First Nat’l Bank, 

Chicago, Ill. 

Dear Sirs: We are in receipt of your favor of the 22d inst., which 
is duly noted. | 

We understand the arrangement as vou do, viz., that sixty days 
from June 20th having passed, we have sold you all our rights 
under our loan to and agreement in reference thereto with Mr. Henry 
Crawford, for which you are to pay us, on or before Jan’y 15th, 1885, 
tue amount of Mr. Crawford’s debt to us, with interest and ex- 
penses. 

Mr. Crawford has given us, as already advised to you, 200 more 
of the Chicago & Great Southern R. R. bonds, making, together with 
the $1,000,000 of said bonds which we had before, a total of 
$1,200,000. We have also received, as we have already inforined 
you, $1,200,000 of the stock of the same company. 

The remainder of the bonds are inthe hands of Union Nat'l Bank 
of Chicago, unsigned by the trustee, and, therefore, not issued, but 
they are subject to our call and control, and cannot be issued except 

with our consent. , 
1854 By Mr. Crawford’s agreement with us they are, when issued, 
to be given to us as security for his debt. 

As we understand from your letter, this position of affairs is en- 
tirely satisfactory to you. 

We are vours very truly, 
DREXEL, MORGAN & CO. 


NEW York, October 24, 1884. 
Sam’] M. Nickerson, Esq., First Nat. Bank, Chicago, III. 
Dear Sik: As requested in your favor of the 22nd inst., we hand 
vou herewith a statement showing the amount due us Nov'r Ist 
next on account of the Henry Crawford. notes, viz., $387,519.26. 


We are vours truly, 
DREXEL, MORGAN & CO. 


Exuipit E. John Gray, special commissioner. 


Contract of December 26, 1884, for the Purchase of Bonds and Stock by 
the “ Syndicate” from Henry Crawford. 


This agreement, made this twenty-sixth day of December, A. D. 
1884, by and between Henry Crawford, of the city of Chicago, party 
of the first part, and H. H. Porter and associates, hereinafter termed 
“ The Syndicate,” party of the second part, witnesseth: That the 
parties bereto, in consideration of the promises, agreements, and 
payments hereinafter set forth as to be by them kept, ——- and 
made, have mutually agreed and do hereby mutually agree as fol- 
lows : 

The party of the first part agrees— 

Section 1. To sell and hereby sells to “ The Syndicate” twelve 
hundred (1,200) of the first-mortgage bonds of the Chicago and Great 
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Southern Railway Company, owned by him, and constituting all of 
the outstanding bonds of said company, the said bonds aggregating 
at the face thereof twelve hundred thousand dollars ($1,200,000), and 
being numbered from 1 to 1,200, both inclusive, and secured by the 
trust deed to John C. New, trustee, dated November 1, 1881, and 
agrees to deliver, or procure to be delivered, within twenty days 
from the date hereof, to said H. H. Porter, the said bonds and all 
the coupons originally to each thereof annexed. 3 

Also, all of the capital stock of the said Chicago and Great 
Southern Railway Company owned by him, amounting in the aggre- 
gate to about twelve hundred thousand dollars ($1,200,000), and to de- 
liver, or procure to be delivered, within twenty davs from the date 
hereof, to said H. H. Porter, certificates for said capital stock, properly 
assigned in blank or otherwise, assaid Porter may direct, said stock 
being full paid and non-assessable, and being all of the issued capital 
stock of said company, except about thirty-eight thousand dollars 
($38,000), par value, which has been heretofore issued to townships in 
Newton and Benton counties, Indiana. 

Also, all of the capital stock of the Union Coal Company,amount- 
ing in the aggregate to one hundred thousand dollars ($100,000), 

the same being owned by the said party of the first part, and 
1855 being full paid and non-assessable, and within twenty days 

from the date hereof to deliver or procure to be delivered 
to said H. H. Porter certificates for said capital stock, properly as- 
signed in blank or otherwise, assaid Porter may direct, it being the 
intention hereof to sell unto said “the syndicate” all of the right, 
title, interest, and property of every name and nature which the 
party of the first part has in and tothe said bonds and the said rail- 
way stock and the said coal company’s stock. 

Section 2. The party of the first part will within twenty days 
from the date hereof procure the construction contract heretofore 
(to wit, on or about the 18th day of March, 1882) entered into by 
and between him and the said Chicago and Great Southern Railway 
Company for the construction and equipment of its railway to be 
canceled, and will discharge by proper and valid instrument said 
company of and from any and all claim which he may heve under 
and by virtue of said contract to any of the income bonds of said 
company,as therein provided, and from any and all other or further 
claim or claims upon said company under said contract or in any- 
wise out of the same growing. 

“The svidicate” hereby agrees—— 

SECTION 3. To pay to the party of the first part for the said bonds 
and railway stock and coal company stock hereinbefore mentioned 
the sum of five hundred thousand dollars (8500,000), to be paid and 
ap lied as follows, to wit: 

Pirst. The satisfaction and canceilation of the notes of the said 

arty of the first part for three hundred and fifty thousand dollars 
($350,000) and interest, pavable to Drexel, Morgan & Co., and being 
for money advanced said party of the first part by said firm under 
contract of January 5, 1883, by which all the said recited first-mort- 
gage bonds and stock were held as coilateral, and which said in- 
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debtedness of the party of the first part has been transferred to and 
now belongs to party of the second part. | 

Second. To pay and clear off any and all claims against said Chi- 
cago and Great Southern Railway Company which may be decided 
by the court to be liens upon tie said lineof railway paramount to the 
lien of the bonds and couponssecured by the trust deed to said John C. 
New, dated November 1, 1881, or which the court may decide shall be 
equitably payable out of the proceeds of the sale of the said line of 
railway prior to any payment of the said bonds or coupons, includ- 
ing therein any aud all claims for right of way and depot grounds, 
eugine-house and station buildings, water-tanks and shops, between 

Fair Oaks and Yeddo, both inclusive. bridges and other struct- 
1856 ures heretofore built and put in place on said railway and 

essential to the operation thereof, but the title to which is 
not in said railway company,and which the court may decide must 
be paid for in preference to said bonds, and alsoany and all indebt- 
edness incurred by the receiver in possession of said property prior 
to January 15, 1885, and not paid out of moneys earned by the 
operation of said road prior to Seine 15, 1885. 

It is expressly agreed that if the court shall decide that any sum 
of money due at the date hereof from said railway company to any 
person or corporation for purchase-money or rental of equipments 
purchased or used by said railway company is payable out of the 
proceeds of sale of said line of railway, upon foreclosure or other- 
wise, prior to the application of any of said proceeds to said bonds 
or coupons, then such sums shall be deemed to fall within the scope 
of subdivision two of section three hereof. But except such sums 
so decided to have preference, as aforesaid, no part of the considera- 
tion coming to the party of the first part hereunder is to be used in 
making payment of rental or purchase-money of equipment of any 
kind. | 

Third. Also all indebtedness of said Union Coal Co., if any such 
there be, except for current pay-rolls and supplies, and royalty not 
exceeding fifteen hundred dollars ($1,500). | 

Fourth. Any sum remaining of said five hundred thousand dol- 
lars ($500,000), after the payments authorized in subdivisions one, 
two, and three of this section, shall be then payable to said Henry 
Crawford, or his assigns. 

Section 4. Whereas the said sum of five hundred thousand dol- 
lars ($500,000) has been raised by subscription by the members of 
“the syndicate,” who propose to foreclose the mortgage on said rail- 
way and to reimburse themselves and make their profit in said ad- 
venture either out of the proceeds of the railway property covered 
by said mortgage, realized at such foreclosure sale, or if said prop- 
erty shall be bid off at said sale for the benefit of “ the syndicate,” 
then out of the stock or bonds, or both, or out of the proceeds of the 
stock or bonds, or both, of a new company to be organized for the 
purpose, and to which the purchasers at said foreclosure sale shall 
convey said property, and out of the stock or proceeds of the stock 
of said coal company: : 

Therefore “the syndicate,” as further consideration for the trans- 
115—1280 
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fer aforesaid of said bonds and stocks, agrees with the party of the 
first part to pay to him, or his assigns, one-third of the sum of 
money realized by “the syndicate ” at such foreclosure sale, should 
said property be bid off by a stranger to “the syndicate,” or by a 
competitor of {the syndicate:” Provided, and it is distinctly under- 
stood, That in no event shall the amount so to be paid to the party 
of the first part out of such sale proceeds exceed the sum of two 
hundred and fifty thousand dollars ($250,000), with interest at the 
rate of six (6) per cent. per annum from the fifteenth day of Jan- 
uary, 1885. If the said property shall be bid off at such sale by or 
for the benefit of “the syndicate,” and conveyed to such new com- 
pany to be organized, as aforesaid, and “the syndicate” shall receive 

stock or bonds, or both, of the new company for said prop- 
1857 erty if and whenever “the syndicate” shall market its said 

stock or bonds, or both, it shall pay over to said party of the 
first part, or to his assigns, one-third of all sums received for the 
same until such payments shall amount in the aggregate to said 
sum of two hundred and fifty thousand dollars ($250,000), with in- 
terest as aforesaid, and no more. 

If “the syndicate” shall at any time take their reimbursement 
and profit in said adventure by a distribution in kind among the 
members thereof of the bonds or stock, or of both said bonds and 
stock, and of said Union Coal Company's stock, then and in such 
case “the syndicate” shall deliver to said Henry Crawford, or his 
assigns, one-third of said bonds or stock, or both, and of said Union 
Coal Company’s stock, or, at the option of said “the syndicate,” it 
may, in heu of delivering said securities as last aforesaid, pay to 
the said Crawford, or his assigns, the said sum of two hundred and 
fifty thousand dollars ($250,000), with interest as aforesaid : Pro- 
vided, however, and it is agreed, That in no event shall the said 
Crawford, or his assigns, have the right to demand that ‘the syndi- 
cate” shall market said securities, or any thereof, or shall distribute 
the same in kind, but all questions as to whether said securities 
shall be sold, and if so, when they shall be sold, or whether thev 
shall be divided in kind, and if the latter, when thev shall be so 
divided, shall be subject to the will of “the syndicate,” to be deter- 
inined as provided in the instrument of subscription signed by the 
members thereof. 

Section 5. The party of the first part hereby,.in consideration of 
the premises, guarantees and agrees that the claims, liens, and other 
possible indebtedness mentioned in subdivision two, which shall be 
held to be prior in right to payment over said twelve hundred bonds 
and coupons, shall not in any event exceed the sum of one hundred 
thousand dollars ($100,000). 3 

And he hereby agrees for himself, and for his assigns, that should 
the said claims decided to be prior to such bonds and coupons ex- 
ceed the said sum of one hundred thousand dollars (2100,000), he 
will, on demand, pay to the said “the syndicate ” such excess, with 
interest thereon at the rate of six (6) per cent. per annum from the 
time the same shall have been by “the svndicate” expended ; and 
such excess may be, at the option of “ the syndicate,” applied upon 
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the sums contingently payable to the party of the first part, or his 
assigns, under the provisions of section four hereof. 

Section 6. The party of the first part, in consideration of the 
premises, hereby further ugrees and guarantees that the said stock 
of said Chicago & Great Southern Railway Company is full paid 
and non-assessable, and that said stock of said Union Coal Company 
is full paid and non-assessable, and that the said Union Coal Co. 
has no notes or other negotiable obligations outstanding. 

Section 7. This agreement shall supersede and be in all respects 
a substitute for any and all agreements in any wise inconsistent here- 
with heretofore entered into, whether verbal or written, between the 
party of the first part and S. M. Nickerson and H. H. Porter, or 
either of them, in relation to the said bonds and stock or other 

property, or any portion thereof, in this agreement mentioned. 
1858 Section 8. If any question or controversy shall arise be- 

tween the party of the first part and “ the syndicate” as to 
the proper construction of this agreement, or any portion of the 
sume, as to the rights, duties or liability of either of the parties 
hereto hereunder, such controversy or question shall be settled or 
determined by Mr. John Crerar, who is hereby chosen and ap- 
pointed by both the parties hereto as referee hereunder, and the de- 
termination of said Crerar shall be binding upon the purties hereto. 
If in any case arising arising under this section said Crerar cannot, 
for any reason, act as such referee, then Mr. O. W. Potter shall act 
as such referee for the time being. 

Witness the signature of the party of the first part and the sig- 
nature of said H. H. Porter, in behalf of himself and his associates. 

HENRY CRAWFORD, 
H. H. PORTER. 
Witness : 
SAM'L M. NICKERSON. 


I hereby acknowledge that H. H. Porter has this day paid for wny 
account under this contract three hundred and ninety-two thousand 
three hundred and sixty-three dollars and twenty-four cents 
($392,363.24) by payment of my indebtedness to Drexel, Morgan & 
Co. to that amount. 

January 15, 1885. 

(Signed.) . HENRY CRAWFORD. 


Exuipit N. John Gray, special commissioner. 


Assignment by Crawford to First National Bank of Hia Interest in Syn- 
dicate’« Contract. 


I hereby accept notice of this agreement and all its terms, and 
undertake and agree to account with said First National Bank of 
Chicago instead of said Crawford accordingly. 

(Signed) H. H. PORTER. 


This agreement, nade this 26th day of December, A. D. 1554, by 
and between Henry Crawford of Chicago, party of the first part, and 
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the First National Bank of Chicago, Illirois, party of the second 
part, witnesseth: ie 


That whereas the party of the first part is the owner of certain 
first-mortgage bonds of the Chicago and Great Southern Railway 
Company, amounting in the aggregate to twelve hundred thousand 
dollars, and is also the owner of certain stock of said railway com- 
pany of the par value of twelve hundred thousand dollars; and 

Whereas the said party of the first part was indebted to Drexel, 
Morgan & Co., of New York, in the sum of three hundred and fifty 
thousand dollars and interest, and as first collateral to which in- 
debtedness the said Drexel, Morgan «& Co. held the said bonds and 
stock of said Chicago and Great Southern Railway Company; and 

Whereas the said party of the first part is likewise indebted to 

the party of the second part in about the sum of two hundred 
1859 and ninety thousand dollars, and the party of the second 

part holds by way of second collateral, subject only, however, 
to said claim of Drexel, Morgan & Co., the: said bonds and stock of 
said Chicago and Great Southern Railway Company, and also as 
first collateral holds certain other securities, viz: 

4,700 shares of Louisville, New Albany and Chicago Railway 
Company stock. 

37 shares Gulf, Colorado and Santa Fé Railroad Company stock. 

$26,000 bonds otf Wabash, St. Louis and Pacific railway (Chicago 
Division). 

2 notes of J. N. Herrick, for $11,000, secured by trust deed. 

Whereas the said party of the first part desires to sell said bonds 
and stock of the Chicago and Great Southern Railway Company to 
Henry H. Porter and his associates, who have agreed, as part of the 
purchase-money, to cancel and satisfy the notes given by the party 
of the first part to Drexel, Morgan & Co. as aforesaid, but the party 
of the first part cannot consummate said sale to said Porter and 
associates unless and until the claim of the said party of the second 
part upon said stock and bonds is released ; and 

Whereas the party of the first part, being unable otherwise to 
pay said indebtedness so due to said party of the second part and 
thereby to free said stock and bonds from the claim of said party 
of the second part, has offered to the party of the second part, as 
collateral to said indebtedness, to assign over unto it all the right, 
interest, and claim of the party of the first part to all moneys com- 
ing to him under and by virtue of the agreement entered into on 
the 26th day of December, A. D. 1884, between said party of the 
first part and said Porter, in behalf of himself and associates, a copy 
whereof is hereunto annexed and made a part hereof, expressly and 
as fully as though written at length herein, on condition that said 
party of the second part would, in consideration of such assignment, 
release its claim and lien upon the said bonds and stock of said 
Chicago and Great Southern Railway Company, and upon the other 
securities and property above mentioned now held by the party of 
the second part: and 
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Whereas the party of the second part has accepted the offer of 
said party of the first part: | 

Now, therefore, in consideration of the premises and of one dol- 
lar by each of the parties hereto paid unto the other, the receipt whereof 
is hereby acknowledged, it is hereby agreed as follows: 

Section 1. The party of the first part, in consideration of the 
premises and in consideration of the release by the party of the 
second part of its claim and lien upon all the securities and prop- 
erty it now has or holds as collateral, does hereby transfer and make 
over unto the party of the second part the said agreement with said 
Porter (a copy of which is hereto annexed), together with all of the 
rights, claims, demands, moneys, and payments which the party of 
the first part has or is entitled to in law or equity under said agree- 
ment, and hereby authorizes the said party of the second part tosue 
for, demand, and collect of said Porter and associates, either in its own 

‘name or in the name of the party of the first part, as it may be 
1860 advised, all moneys, stocks, bonds, orother property ofany kind 
_ to which the party ofthe first part is or may become entitled 
under said agreement, as fully to all intents and purposes as if the 
party of the second part were mentioned and imedadea in the said 
agreement with said Porter as the party of the first part; and the 
party of the first part authorizes the said party of the second part if 
it shall receive under the said agreement any bonds or stock, or both, 
of any company, as it Is authorized by the party of the first part to 
do, to sell the same at public or private sale, without notice to the 
party of the first part, at such price, and upon such terms as it may 
seem best, and to apply any and all sums which it may receive un- 
der said agreement, whether paid to it in money, or realized by it 
from the sale of securities as aforesaid, to the payment of the indebt- 
edness due to said party of the second part from the party of the 
first part, according to the terms of the instruments evidencing such 
indebtedness. 

The party of the second part hereby agrees to apply such moneys 
so received by it, as hereinbefore provided, upon the indebtedness 
due from said party of the first part. as aforesaid, and to account 
and pay over to the party of the first part any and all sums which 
may come into its hands under said agreement, which shall remain 
after the payment of said indebtedness, together with interest there- 
on, in accordance with the terms of the instruments evidencing the 
same. 

Witness the hands and seals of the parties in duplicate. 

HENRY CRAWFORD. [sear] 
FIRST NATIONAL BANK OF CHICAGO, 

By L. J. GAGE, VW. Pt 
Ciicaco, Jan'y 16, 1885. 

Ree'd 4,700 shares L. N, A. Chi. R'v stock . received notes J. N. 
Herrick for $11,000; 37 shs. Gulf Col. & S. F. Rv. Co.- 26.000 cu. 
bonds Wabash, St. Louis & Pacific R'y, Chicago division. - 

(Signed) HENRY CRAWFORD. 
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1861 Exursir O. John Gray, special commissioner. 
Note of Crawford to First National Bank. 
$297,393.17. CuHicaGo, January 15th, 1885. 


On demand, after date, I promise to pay to the order of the First 
National Bank of Chicago, at their office, two hundred and ninety- 
seven thousand three hundred ninety-three 775 dollars, for value re- 
ceived, with interest at the rate of 6 per cent. per annum, after date, 
having deposited with said bank as collateral security for payment 
of this or any other liability or liabilities of ours to said bank, due 
or to become due, or that may be hereafter contracted, the following 
property, viz: Assignment of contract between myself and H. H. 
Porter and associates, dated Dec. 26, 1884, the market value of 
which is now 8—, with the right to call for additional security 
should the same decline; and, on failure to respond, this obligation 
shall be deemed to be due and payable cn demand, with full power 
and authority to sell and assign and deliver the whole of said prop- 
ertv, or any part thereof, or any substitute therefor, or any additions 
thereto, at any brokers’ board, or at public or private sale, on the 
non-performance of this promise, or the non-payment of any of the 
liabilities above mentioned, or at any time or times thereafter with- 
out advertisement or notice; and, after deducting all legal or other 
costs and expenses for collection, sale, and delivery, to apply the 
residue of the proceeds of such sale or sales so to be made to pay 


any, either, or all of said liabilities as said bank or its president or ~ le 
cashier shall deem proper, returning the overplus to the under- - 
signed. 

HENRY CRAWFORD. 


Subscription Agreement Between Members of Syndicate. 


We severally hereby agree to pay the sums set opposite our re- 
spective names hereunder for the purpose of purchasing the capital | 
stock of the Union Coal Company, said stock being at par $100,000, 
and being full paid and non-assessable; and twelve hundred thou- 
sand dollars of the first-mortgage bonds of the Chicago and Great 
Southern Railway Company, and about twelve hundred thousand 
dollars of the full-paid capital stock of said railway compaay, and 
for the purpose of paying and discharging any and all hens upon 
said railway paramount to the lien of said mortgage, and such other 
claims in addition as our agent may think it for our interest to pay, 
and for paying the expense of foreclosing said mortgage upon said aia 
railway property, and such other expenses as in the judgment of our 
agent it may be advantageous to incur in the premises, including | 
such rolling-stock and other property as such agent may choose to | 
purchase for use on said railway. 

Our said subscriptions are to be paid within ten (10) days from 
the date hereof to Henry H. Porter, one of the subscribers hereto, 
who is hereby constituted the agent and attorney of each of us to 
make such purchase of securities and property, and to procure the 
foreclosure of said mortgage, and to bid off said property in his own 
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name or otherwise, as he may be advised ; to organize or procure the 
organization of a railway company under the laws of the State of 
Indiana, to which the said property so to be bid off at such fore- 
closure sale shall be conveyed. 
1862 And the said Porter is authorized and empowered to choose 
the board of directors of such new corporation, and procure 
the election of such officers as he may see fit, and to fix the price at 
and upon which the property so to be bid off at said foreclosure sale 
shall be conveyed to said railway company, and to take payment for 
said property in mortgage bonds of said new company, or in the 
capital stock of said company, or in both such bonds and stock as 
he may think best, and to market the said stock or bonds, and 
said coal company stock, or to distribute the same among the un- 
dersigned at his discretion, and generally to manage and control the 
said matter according to his own Judgment. 

When the said mortgage shall have been foreclosed and said new 
company organized, and said property shall have been conveyed to 
it by said Porter, or by whomsoever for him shall bid off the same, 
and convey the same to said new company, we agree severally to 
take and accept from said Porter, or such other person as shall act 
in his stead, as aforesaid, such an amount of the stock or bonds, or 
both, of said new company, and of said coal company stock; or, if 
the said stock or bonds shall have been sold, such proportion of the 
proceeds thereof as each subscription hereto shall bear to the sum 
of seven hundred and fifty thousand dollars, or to said last-named 
suin, plus such sum or sums as may be subscribed hereto, in excess 
of the sum of five hundred thousand dollars, mentioned in the con- 
tract with Henry Crawford, hereinafter referred to (it being the in- 
tention that said Porter may take additional subscriptions for the 
oo of rolling-stock, and such other purposes as he may deem 
vest), reference being made to section three of an agreement exe- 
cuted the 26th day of December, 1884, between Henry Crawford, of 
the city of Chicago, and the undersigned, for the purchase of said 
securities ; and the delivery of said stock or bonds, or both, as afore- 
said, or the payment to each of us of our proportion of said pro- 
ceeds as aforesaid, shall be conclusive evidence in all courts and 
places that said subscriptions are fully reimbursed, and that our 
transactions under this paper are absolutely closed. 

It is expressly agreed that each substriber hereto acts for himself 
alone, and that the relation of partuer shall not be deemed to exist 
between the subscribers hereto “ virtue hereof. 

It is also fully understood and expressly agreed that neither the 
said Porter, nor any one chosen hereunder to act in his stead, shall 
be liable to any subseriber hereto for any mistake or error of judg: 
ment in his transactions hereunder, nor in any event except for 
actual bad faith. 

It is understood that cither of the subscribers hereto, including 
said Porter, shall be at liberty to purchase the interest of any other 
subscriber hereto for his sole use and benefit. 

The distribution of the assets of the “svndicate” shall be made 
by said Porter, or his substitute, appointed as hereinafter provided, 
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at such time as he shall think best, and he is authorized to distribute 
the assets in kind, or to market the same and distribute the proceeds 
as in his judgment shall seem best: Provided, That upon the 
1863 demand of the owners of three-fourths in amount of the sub- 
scriptions hereto such assets shall be distributed in kind, or 
sold, and the proceeds distributed. 

If the said Porter shall die, or become for any reason incapable of 
acting hereunder, a successor or substitute for him, with the same 
powers, shall be designated in writing by S. M. Nickerson, or in his 
absence or inabiiity for any reason to act, by L. J. Gage, and if both 
should be unable to act, a majority in amouni of the subscribers, or 
their assigns, shall have the power in writing to designate such suc- 
cessor or substitute. 

Chicago, [I]., January 2, 1885. 


Endorsement: This paper is the syndicate agreement referred to 
in contract of Dec. 26, 1884, between us. H. H. Porter, Henry 
srawford. 


H. H. Porter, two hundred and fifty thousand dollars. 
Paid 1-2-’85. Receipt | Isaac H. Wing, fifteen (15) thousand dol- 
given. j lars. 


P’d Feb’y 6, ’85, and re- | yp pe - 
ceipt given. LE, W. Winter, five (5) thousand dollars. 


Dura IQR 
: pot ch ' no agage sie \ Henry Seibert, fifty thousand dollars. 
Paid 1-12-’85, and re- | Sam’l M. Nickerson, one hundred and 
ceipt given. ) fifty thousand dollars. 
Paid 1-14-’85, and re- | E. F. Lawrence, five thousand 7%°; dol- 
celpt given. J lars. 
Paid July 23, ’85, with 
interest [at] 6 @, and 
receipt given. 
Paid $15,000 Jan’y 16, 
Sd, and receipt given. | John M. Durand, twenty-five thousand 
Paid $10,060 Feb’ry 6, dollars. 
S85, and receipt en) 


>..: \ S . 85 , » 
, ret ea mig fe U Alex. J. Leith, twenty-five thousand dol- 


R. R. Cable, twenty-five thousand dollars. 


Stirling. — : lars. 
aid $20,000 1-23-’85, | Robert Law, twenty-five thousand dol- 
and receipt given. j lars. 


Paid. Authority todraw | David Downs, by H. H. Porter, twenty- 
at sight Jan’y 22. ’55. j five thousand dollars. 

Paid <April 16, ‘S85, | H. H. Porter, for C. W. Porter, five thou- 
$5,175.00. j sand dollars. 


(Certificates of Stock Bought by the Syndicate. 


Solicitor for defendant introduced in evidence thirty(-five] certifi- 
cates of stock, numbered from 1 to 25, inclusive, of which Nos. 1 to5, in- 
clusive, and Nos. 31 to 34, inclusive, are for a thousand shares each, 


(, 
| 


(, 
| 
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each share of the par value of one hundred dollars, and numbers 6 to 
30, inclusive, for one hundred shares each of the par value of one 
hundred dollars per share, and number 35 for five hundred shares 
of the par value of one hundred dollars per share, all of said shares 
of stock bearing date of issue, Chicago, Illinois, January 26th, 1884, 
signed by Henry Crawford, president, F. F. Lacey, secretary, and 
bearing the corporate seal of the company, and all issued. to Henry 
Crawford, and all assigned in blank by Henry Crawford, witnessed 
by Walter B. Howe, and which certificates of stock are each of the 
following tenor and effect: 


Capital, $2,000,000. 
No. 1. 1,000 shares. 


The Chicago & Great Southern Railway. 


1864 This is to certify that Henry Crawford is entitled to one 

thousand shares, of one hundred dollars each, of the full-paid 
capital stock of the Chieago & Great Southern Railway Company, 
transferable on the books of the company in person or by attorney 
upon the surrender of this certificate. 

Chicago, IIl., Jan. 26th, 1884. 
HENRY CRAWFORD, President. 
Attest : F. F. LACEY, Secretary. [SEAL OF COMPANY.] 


STATE OF INDIANA: 
Endorsed on back as follows: 


Transfer. 
, 188~. 


For value received — hereby sell and assign — shares‘ of the 
within stock to ,and hereby constitute as — true and 
lawful attorney to make all and necessary transfers on the books of 
the Chicago & Great Southern railway. 

Witness my hand. 


HENRY CRAWFORD. 
Witness: 
WALTER B. HOWE. 


The above evidence as to the stock certificate is agreed to by the 
counsel for the respective parties in lieu of the original certificates 
themselves. 


Letter of Porter to Drexel, Morgan & Co. of January 12, 1885. 


Jan. 121hn, '85. 
Messrs. Drexel, Morgan & Co., cor. Wall & Broad street-, New York 
city : 
GENTLEMEN: In accordance with the contract of Mr. S. M. Nick- 
erson and myself with vou, dated June 25th, 1884 (Mr. Nickerson’s, 
interest in which has been purchased by me), and as further referred 
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to in your letters of August 13th, 19th, and 27th, and Oct. 24th, 
1884, I herewith enclose you drafts of First National Bank, Chicago, 
as follows: 


No. 662,251 on 4th National, N. Y.------------------ $150,000 00 
“ 44,841 “ Central “ W pelatuhe <aadaae 100,000 00 
“« B, 114,154,on National City,“ ------.--..+.----- 142,363 24 

TIN ns ssics esis cat tain nha ncn hein $392,363 24 

Being in payment of the amount due you as per your 

account to November Ist, 1884 _...--_.--.---.---- $387,519 26 
To which is added interest to Jan. 14th (75 days)-_---- 4,843 98 
POE «6. cid dcretdhadonwidimudth iam $392,363 24 


Will you please send me at once by express the stock and bonds 
of the Chicago & Great Southern R. R., together with Mr. Craw- 
ford’s notes canceled, and an order on the Union National Bank, 
Chicago, for the securities they hold, which are, I understand, eight 
hundred thousand dollars of Chicago and Great Southern bonds 

unsigned by the trustee? In sending these please address 
1865 them to H. H. Porter, and put the whole in another wrapper 

addressed to the First National Bank, Chicago, sending it by 
Adams Express, and valued at $50,000, express charges to be col- 
lected on delivery to Ist National Bank. 

Mr. Crawford 1s not here to-day, but J have assumed there can be 
no question between you and him as to the amount now due you. 

Will you also please send me enclosed in the same package with 
the bonds, &c., all the papers relating to this road, abstracts of title, 
&e., and any other information you may have retained? Among 
these papers I understand are various orders from Mr. Duli, Mr. 
Crawford, and Mr. New with reference to the issuing of bonds, &c. 
I have not before me now Just what they are, but presume you have 
them altogether, and I shall be much obliged if vou will take special 
pains to see that everything is sent. 

I will also thank you if you will telegraph me on receipt of this 
letter, addressing me at room 38, Portland Block. Chicago. 

Very truly yours, : 


(Signed) H. H. PORTER. 


[ concur in the above,and authorize the delivery to Mr. Porter of 
the securities referred to. 


(Signed) SAM’L M. NICKERSON, 
Letter from Drexel, sforgan & Co. to H. H. Porter, January 14, 1885. 
New York, January 14, 1885. 


H. H. Porter, Esq., room 38, Portland Block, Chicago, II. 


Drak Sik: Weare in receipt of your favor of the 12th inst., cover- 
ing drafts for $392,363.24, amount due us per agreement of June 25th, 
1884, with Mr. 8. M. Nickerson and vourself. 
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As requested, we send vou by Adams Express, under your address, 
covered by wrapper addressed to Ist National Bank of Chicago, 
valued at $50,000, express charges to be paid on delivery to that 
bank : 

1. 1,200,000 stock (12,000 shares, $100 each) Chicago and Great 
Southern R’y Company. 

2. 1,200,000 bonds (1,200, $1,000 each). 


3. Order on the Union National Bank of Chicago for $800,000 of 
these bonds. 


4. Agreement of John C. New, trustee, dated Jan. 27,’82, as to his 
certificate of bonds, subject to the consent of A. J. Dull, with endorse- 
ment of A. J. Dull, dated Jan. 5, 83, in our favor, and endorsed by us, 
dated Jan. 14, 1885, in your favor. 


5. Canceled promissory notes of Henry Crawford. 


$160,000 ) Dated Jan. 5, ’83, payable 6 mo. after date, with 


50,000 interest from date. 
1866 50,000, “April 27, ’83. 
50,000, “ Aug. 13, ‘83. 
on demand — date. - | 
6. Agreement, dated June 23rd, 1881, between William Foster and 
Henry Crawford, relating to the purchase by the former of certain | 
Indiana & Chicago Railway Co. stock. 


7. Agreement, dated March 15, 82, between Henry Crawford and 
William Foster, relating to the purchase by the former of certain 
Indiana & Chicago Railway Co. stock. 

8. Agreement, dated April 23rd, ‘82 (memorandum in_ pencil, 
“this is really dated April 27, 1581”), between Henry Crawford and 
Henry McCorkick, relating to the purchase by the former of certain 
Chicago & Block Coul R. R. Co. stock. 


9. Consolidation agreement, dated March 23, ’83, between the 
Chicago & Great Southern Railway Co. and the Chicago & Block 
Coal R. R. Co. 


10. Certified copy of resolutions, dated May 5, ’S4, by the board of 
directors of the Chicago & Great Southern R’y Co. as to the issue of 
their stock in place of an equal amount of Chicago & Block Coal R. 
R. Co. stock, and an additional issue of their stock to pay for con- 
struction, so as to make the total of both issues $1,200,000. 


11. Sundry vouchers for payments made by Henry Crawford on 
the Chicago & G't Southern Railway Company ac., and covered by 
draft on us. 

Kindly acknowledge receipt. 

Very truly yours, DREXEL, MORGAN & CU. 


P. S.—We have acknowledged receipt of your remittance by tele- 
graph, and advise you that your instructions will be followed. 
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CoMPLAINANT’s Exuisit P. John Gray, special commissioner: 
Letter from F. F. Lacey to Drexel, Morgan & Co., August 16, 1884. 
Avaust 16TH, ’4. 

Drexel, Morgan & Co., New York city. 

GENTLEMEN: I am in receipt of your favors of the 12th and 13th, 
and the stock mentioned therein, namely, 8,648 shares of stock of 
the Chicago & Block Coal R. R. Co. and 1,201 shares of stock of the 
Indiana & Chicago R’y Co.; also the powers of substitution, signed 
by A. J. Dull, relating to the Indiana & Chicago R’y Co. stock. 

I am, gentlemen, yours very truly, 
F, F. LACEY, Sec’y. 


1867 Contract of Pittsburg Bessemer Steel Co., September 30, 1881. 
Contract—Schrader & Ellery, Chicago. . 
CHicaGo, 30th Sept., 1881. 
M. Chicago & G’t Southern R. R. Co., 129 Dearborn street, Chicago. 

DEAR Sirs: We have to-day bought for your account, from Pitts- 
burgh Bessemer Steel Co., Limited, a lot of steel rails, on the follow- 
ing conditions, viz: 

Quantity —Two thousand tons. 

Brand or make.—Pittsburgh Bessemer Steel Co. make. 

Quality —Best. : 

Price.—$59.60 (fifty-nine dollars sixty cents) per ton, 2,240 Ibs., 
f. o. b. works. . 

Terms of payment.—Cash on delivery of bill of lading, inspector's 
certif. for each 500 tons, as fast as shipped, by sight draft, with ex- 
change on N. Y., with B. of L. & Ins. Cer. 

Place of delivery. —F. o. b. Works, Pittsburgh. 

Time of shipment.—One thousand tons during November; one 
thousand tons during December, 1881. | 

Shipment directions.—Rails to be shipped per Pennsylvania Com- 
pany to Goodland, Indiana. 

NotE.—Rails to be 52 Ibs. per yard weight; 90 % to be of 30’ 
length, with not over 10 % of shorter length, and to diminish by 
1 ft. differences. Second quality of rails, not exceeding 5 %, to be 
taken at 10 % reduction. Inspection at the mill at the expense of 
the purchaser. 


Yours truly, SCHRADER & ELLERY. 


We confirm your action on our behalf, as expressed in the above 
contract, and accept same as binding on us in every respect set 
forth. 

Oct. 3, 1851]. 


CHICAGO & GT SOUTHERN R’Y, 
By H. CRAWFORD, Jr., Sec. 
Correct since interlineations. 
[C. & G. S. Ry. Co. Seal.) 


Ht. CRAWFORD. 
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Letter of E. W. Tolerton, Att'y for Smith Bridge Co., to H. H. Porter, 
Enclosing what Purports to be a Copy of the Contract for the Bridge 
over Wabash, and Porter’s Reply. 


ToLevo, Onto, Dec. 5th, 1884. 
H. H. Porter, Esq., Chicago, Ill. : 


DEAR Sir: I am counsel for the Smith Bridge Co. in the matter 
of their claim against the Chicago & Great Southern R’y Co. [am 
advised that you and others have succeeded to the interests of 
Drexel, Morgan & Co. in the mortgage bonds of the road. 

The contract under which the bridges were built (a copy of which 
I enclose) provides that the title to the bridges and the bridge ma- 
terial shall remain in the bridge company until they are paid for. 

My purpose is to file my bill in the U.S. court at Indian- 


1868 apolis asking for the enforcement of th's contract. 


This bill has been prepared for some time, but I have been 
prevailed upon to delay proceedings on account of the promises that 
the bridge Co. should have their money in a few days. 

I have recently had a similar contract before the Ohio courts for 
construction in the case of the receivership of the Cincinnati «& 
Portsmouth R’y Co. In that case the court decreed that the bridge 
Co. were entitled to the bridges, and gavé the receiver authority to 
purchase them and pay therefor by issuing preferred receiver's cer- 
tificates. 

Now, the bridge Co., in order to avoid litigation, is willing to do 
the same thing in this case. If this syndicate now holding the 
bonds will satisfy this claim the bridge Co. will transfer to vou all 
their rights, or they will sell the bridges to the receiver and accept 
preferred certificates in payment. Please advise me by an early 
reply. . 
Yours, etc., kK. W. TOLERTON., 


P.S.—I will ccme to Chicago at any time you may appoint, to 
meet with you relative to this matter. 


This agreement, made and entered into this 26th day of October, 
1882, by and between the Smith Bridge Company of Toledo, Lucas 
county, in the State of Ohio, party of the first part, and the Chicago 
and Great Southern Railway Company, a corporation formed under 
and pursuant to the laws of the State of Indiana, party the second 
part, witnesseth : 

That whereas the party of the first part has this day and doth by 
these presents coniract and agree to construct and build for the 
party of the second part a bridge over and across the Wabash river 
at or adjacent to the town or city of Attica, in the State of Indiana, 
consisting of six (6) spans of one hundred and fifty (150) feet each, 
of the pattern and style known as the Pratt combination truss with 
the Smith improvement, of the capacity of thirty-five hundred 
(3,500) pounds per lineal foot on a factor safety of five (5), all in ac- 
cordance with the plans and specifications hereunto attached, 
marked Exhibits “A” and “B° and referred to and made a part of 
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this agreement, to be fully completed, including the track stringers, 
ready to receive the ties and placed upon the piers and abutments 
prepared to receive the bridge constructed by the party of the sec- 
ond part in the Wabash river at Attica aforesaid— | 
For which bridge the said party of the first part is to receive the 


sum of thirty-eight ($38.00) dollars per lineal foot, making the sum. 


of thirty-four thousand and two hundred ($34,200) dollars for said 
bridge, upon the terms and conditions hereinafter contained. 

And the party of the second part agrees upon its part to pay said 
prrty of the first part said sum of thirty-eight ($38) dollars per 
lineal foot, or in all the sum of thirty-four thousand and two hun- 

dred ($34,200) dollars for such bridge— 
1869 It being understood that said bridge is to be in all respects 
first class and to be made of good material, subject to inspec- 
tion and approval of the engineer in charge of said work. 

Payments to be made as follows, except otherwise agreed by the 
parties hereto : 

On or about the first day of each and every month the party of 
the second part shall, by its chief engineer, cause estimates to be 
made of the amount and value of the bridge material and work done 
on the same delivered at the place of the erection of the said bridge, 
and also estimates of the amount and value of the bridge as placed 
in position, and the party of the second part shall pay the value of 
such estimates Jess ten per cent. retained until the bridge is fully 
completed, and the money due on such estimates to be paid on or 
about the 15th of each month upon final estimate and completion of 
the bridge. The balance due thereon is to be paid in accordance with 
the foregoing contract and price of said bridge, at which time the 
title of said bridge is to vest in said party of the second part, but 
during the construction of said bridge and until the contract price 
shall have been fully paid the title of said bridge material shall be 
and remain in the party of the first part as their individual prop- 
erty, and in default of payment of the contract price of said bridge 
the party of the first part reserves the right to remove said bridge 
and bridge material. 

(Signed) CHICAGO AND GREAT SOUTHERN 
RAILWAY COMPANY, 
By H. CRAWFORD, Sr., See’y & Treas’r. 
CHicaco, Dec. 2, 18382. 

For value received I hereby guarantee the due performance by 
the Chicago and Great Southern Railway Company of all the cov- 
enants and payments by it agreed to be performed in the foregoing 
contract. 

(Signed) HENRY CRAWFORD. 
Exaipir Rk. John Gray, special commissioner. 
Dec. rn, S84. 
E. W. Tolerton, Esq., 43 Produce Exchange, Toledo, O. 

Drak Stk: Your favor of Dec. 5th received. Within a few days 

I hope to have made such progress in Chicago and Great Southern 
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‘matters as will enable me to look into the position of the Smith 


Bridge Co. I have never seenthe papers or known much about the 
question until your letter. I will try and fix a date soon when you 
and myself can meet in Chicago and examine it. In the meantime 
I presume there is no need for any action for your protection, as 
the road is in the hands of a receiver, and I could take no step to 
weaken vour position if I would, and I certainly would not if I 
could. 
Yours truly, 
(Signed) H. H. PORTER. 


1870 Letters to Orville Peckham, Attorney for First National Bank of 
Chicago, About Liens on the Railroad. 


Solicitor for defendants offered in evidence,in connection with the 
deposition of Orville Peckham, the following letters: 


“Brazin, [xp., July 2nd, 1884. 
Orville Peckham, Esq., Chicago, IIIs. 

Dear Str: Enclosed you will find copy of mortgage given by the 
Chicago and Great Southern Railway Co. to Jno. C. New, trustee. 
We had to copy in full in order to give you a correct idea of its 
contents, as it is of a complicated nature. This is the only 
lien against said R. R. Co. in this county, and there are no other 
notices of liens. 

Our charge for this copy and the examination is five dollars (85.00), 
which you will please be kind enough to remit. 

Respectfully, ce. MATSON & LUTHER.” 


“ CovinaTron, INp., June 25th, 1884. 
Orville Peckham, Esqr., Chicago, Ils. : 

Dear Sir: The recorder handed me your letter to answer, in- 
quiring as to liens va. Chicago & Great Southern R. R. There is a 
mortgage to John C. New, trustee, for two million dollars, dated 
Nov. Ist, 1SS1. 

A mortgage by the said road & Chicago & Block Coal R. KR. (a eon- 
tinuation of the former) to John ©. New, trustee, for two million 
dollars, dated Ap] 9th, 1885. There is costs vx. said R. R. in the 
Fountain Ct C’t for $15.75 and $16.20 and judgments for 8150 
and $113.90 and $160.05. The taxes are delinquent in the town- 
ships of Logan, Shawnee, Van Buren, and Mill Creek, and towns of 
Attica and Veedersburgh to the am't of 8970.11. 

Yours respectfully, HOMER SEWELL. 

Fee, $2." 

“ Recorder's office, Benton county. Newton Sheetz, ree’. 
Fow rer, InNp., Jan. 25, 1884. 
Mr. Orville Peckham, Chicago. 


Dear Str: Rec'd your letter in regard to liens, and you will find 
enclosed copy of both of them, as I did not understand what you 
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had reference to about particulars; so just send copy of both ofthe 


liens. 
Very resp., NEWTON SHEETZ. 
Fee for same, $1.50.” 
1871 Contractor's Notice of Lien. 


Notice is hereby given to all whom it may concern that the under- 
signed, who, under a contract with the Chicago and Great Southern 
Railway Company, constructed all the embankments and all the ex- 
cavations on said road, from a point near the town of Oxtord, in 

senton county, Indiana, toa point near Attica, Fountain county, 
Indiana, and for which said railway company now owes him the 
sum of fifty-seven thousand and two hundred dollars ($57,200), in- 
tends to hold a lien on all that part of said road-bed so constructed 
by him, and the track Jaid thereon to secure said debt, said part ot 
said road being more particular(ly) described as follows, to wit: Be- 
ginning at a point fifteen hundred (1,500) feet south of where said 
railroad crosses the Lake Erie and Western railroad in Oak Grove 
township, Benton county, Indiana, and running thence southward 
to where said railway crosses the Indianapolis grade or dirt road, in 
the east haif of the southeast i roc of section thirty, in township 
twenty north, of range seven (7) west, in Warren tow nahip, Warren 
county, Indiana. 

Given under my hand and seal this 17th day of October, 1883. 

VOLNEY Q. IRWIN. 

Recorded October 20, 1883, at 8 a. m. 


Notice of Mechanics’ Lien. 


To Henry Crawford, president of the Chicago and Great Southern 
Railway Company, and the Chicago and Great Southern Railway 
Company, and to ali others whom it may concern : 

Take notice that [intend to hold a len on the real estate described 
as follows: Southeast — of southeast quarter of section eighteen (15), 
township twenty-four (24) north, of range seven (7) west, of Benton 
county, Indiana, more accurately described [as] part of lots seven (7) 
and eight (sS)in Jasper N. MeConnell’s tirst addition to the town of Ox- 
ford, Benton county, Indiana, and sixty (60) feet north from the 
northeast corner of lot 1, block 2,1n Justus’ first addition to the town 
of Oxford, county and State aforesaid, and on the depot and plat- 
form erected by said railway company on said lots, for the sum of 
one hundred and seventy-five dollars for work and labor done and 
performed on the said building and platform at the special instance 
and request of the said Henry Crawford, president of said railway 
company. The said labor and work was done and performed be- 
tween the Sth day of August, 1583, and the 24th dav of January, 
1ss4, the last labor being on the 24th dav of January, 1854, and within 
sixty days of filing this notice. The sum of one hundred and seventy- 
fivedollars, with interest from the 24th day of January, 1854, at six per 
cent., is now due and unpaid. 

Dated this 15th of Mareb, ISS4. 

H. W. SHIDLER. 

Recorded March 10, 1854, at 1 p. m. 
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1872 Office of recorder of Jasper county. 


RENSSELAER, IND., June 23rd, 1884. 
Mr. Orville Peckham. 


Sir: Yours received. In reply will say I fail to find where any 
liens have been recorded against the Chicago and Great Southern 
Railway Company in my office. 

Yours, THOMAS ANTRIM, R. J.C. 


Recorder’s office, Newton county. 


KENTLAND, INpD., June 18th, 1884. 
Orville Peckham, Esq., Chicago, I]. 

Dear Sir: Your favor of the 16th inst. is at hand. In reply I 
will say that the records of this office show two notices of me- 
chanics’ liens against property of C. &€ G.S. R’y Co. One in favor 
of A. G. Jakway for $667.93, dated Dec. 31st, 1883, and one in 
favor of A. W. Shidler for $190, dated Jan. 2nd, 1884. 

Yours truly, ELISHA PARSONS, 
Recorder Newton Co., Ind. 


INpLANAYOLIS, June 18, 1884. 
O. Peckham, Esq., Chicago, Ils. 

Dear Sir: Yours of 16th inst. received. 

We have a mechanics’ lien, etc., law passed by the Legislature of 
1883, and which went into effect March 6, 1SS3. It is almost identi- 
cal with the old law published in the 1881 revision. The 1SS3 act 
was enacted because it was feared, though we think without reason, 
that the old act which is published in the 1SS1 rev. had been re- 
pealed by the general repealing clause of what is known as the 
practice act of 1581. By the 1883 act mechanics, laborers, and ma- 
teria] men can acquire a lien by filing notice in proper county 
recorder’s office within sixty days after completion of work and 
furnishing of material. The section applicable to railroads is as 
follows: 

“All persons who by contract with any railroad corporation, 
whosé road is not in operation over the whole line thereof, or by 
contract with the lessee of such corporation, shall perform labor or 
furnish material for any such corporation or the lessee thereof in 
the way of grading, building, embankments, or making excavations 
for the atk of any such railroad corporation, or who shall build or 
repair bridges or trestle-work for any such railroad corporation or 
the lessee thereof, shall have a lien upon such grading, embank- 
ment, or excavation, and.upon as much of the track of said rail- 
road as is covered by such grading, embankment, or excavation, 
and upon such bridges or trestle-work as they may have built or 
repaired pursuant to any contract made with such corporation or 
the lessee thereof upon so much of the track of such corporation as 
is covered by such bridge or trestle-work, and any such contractcr 
or laborer, if at or before the time he furnished materials or does 
labor shall notify such corporation or lessee thereof, or its agent, 
117—1250 : 
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that he is furnishing the materials or doing work for the contractor 

or sub-contractor, nay also have such lien.” Sec. 12, p. 143, Acts 
1883. 

1873 You are quite right in judging that the recorders’ offices of 
the different counties through which the road runs are the 

proper places to look for information as to whether there are any 

lens. 

You will, of course, bear in mind that parties have 60 davs after 
completion of work or furnishing of material, as the case may be, 
to file notice in which to bring action to enforce lien. 

We think we have answered you fully; let us know. 


Very truly, JUDAH & JAMESON. 


Recorder’s office, Parke county. 
L0CKVILLE, INb., June 20th, 1884. 
First National Bank of Chicago. 

Sirs: There is a deed of trust or mortgage, made by the Chicago 
& Great Southern Railroad Co. to John C. New, as trustee, for 
$2,000,000, dated April 18, 1883, and recorded April 28, 1883, book 
11, page 337. 

Yours truly, HENRY B. CORD, Recorder. 
Recorder's office, Benton county. 
7 Fow Ler, INp., Jan. 21, 1884. 
Mr. Orville Peckham, Chicago. 

D’r Sir: Ree'd your letter and c’k for $1.50, and as to the amount, 

it is fifty-seven thousand two hundred ($57,200) dollars. 
Verv resp., NEWTON SHEETZ. 
Recorder's office, Warren county. 
WILLIAMSPORT, INbD., Jan. 24, 1884. 
Mr. ©. Peckham. 

Sir: Yours, bearing date June 16th, 1884, at hand. 

Would say that A. J. McDonald filed a lien on the property of 
said R. R., $5,478.17; also Volnev Q. Irwin filed mechanics’ lien on 
same, $57,200; and also one Felix Warbritten filed notice of lien 
on said property for the sum of $288. 

Said liens have all been foreclosed at the March term of court. 

Yours, «e., THOS. J. GRAVES, Recerder. 
$1.00 fee. Please send by return mail. 


Receipt of Nickerson’s Subscription to Syndicate. 
“Oftice of H. H. Porter, 38 Portland Block. 


CrHicaGo, Inv., January 2, 1885. 
$150,000. Received of Samuel M. Nickerson, one hundred and 
tifty thousand dollars, being his subscription to the purchase of Chi- 
cago and Great Southern railroad securities, &c., as per subscription 
paper dated Chicago, January 2, 1885. 


(Signed) H. H. PORTER.” 
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1874 Extract from Letter of Porter to David Dows of November 13 
or December 3, 1884. 


“To such an extent am I convinced of coming improvement that 
I have bought a little railroad in Indiana, the same one that Mr. 
Bishop came out and wentover, and that he and Mr. Brewster in a con- 
versation I had with them Jast summer concluded it was not worth 
while to bother with. It is small, only seventy-seven miles long at 
present, but I expect — to grow up intoa railroad of about one hun- 
dred and fifty miles. It is a coal road, and owns considerable coal 
lands and one coal mine. The whole property I do not expect will 
cost over $750,000. We buy all the first-mortgage bonds for not to 
exceed $400,000, and we buy a second lien on those bonds for 
$240,000, they, the bonds, being put up as collateral, first for the 
$400,000, and afterwards for the $240,000. The parties give us a 
good guaranty that all the liens of every name and nature ahead of 
the bonds shall not cost us to exceed $100,000, and we agree if they 
cost less that thev shall have the benefit, and if they cost more they 
are to pay it. 

This makes a total, as stated above, of, say, $750,000. The parties 
owning the indebtedness of $250,000 subscribed this sum towards 
the purchase. Myself and associates subscribed the other $500,000, 
and the subscribers of the $250,000 make a contract with us that if 
there is any loss in the venture they will contribute the proportion 
of that loss which their interest bears to the whole eth em e 
or, in other words, one-third. They, however, agree that any profit 
in the venture over and above giving them their $250,000 and in- 
terest at six per cent. shall belong to the parties subscribing $500,000 
of money. 

Contidently I will say to you that Mr. S. M. Nickerson takes 
$150,000 of this investment, I take $200,000, and other parties here 
want $50,000, leaving $100,000 that [am willing to take myself or 
place here; but if you and Mr. Flower, or either of you, would like 
the whole or any part you can have it, and I want you both to take 
your own choice, unbiased by my recommendation. I would like 
to have you show this letterto Mr. Brewster and Mr. Bishop when 
you happen to meet them, because I want them to know just exactly 
what | have done. I think I have not misunderstood them in their 
view that it was a bad time, and under the circumstances they did 
not wish to go into it. 

My intention is to make it a coal road. My general plan, believ- 
ing that the road will grow up into a very active one within a few 
vears of coal trafic, is to foreclose the mortgage and reorganize it 
Inte a new company. We shall then own the road without any se- 
curities upon it. When we have done that we put a mortgage on of 
$15,000 per mile, ronoing fifty vears, at six per cent., with the right 
to add $5,000 per mile of these bonds for equipment, and 87,500 per 
mile for any double track that may be required. As we sell these 
bonds, which I mean te make a first-class bond, I shall put away in 
a trustee’s hands two years’ interest, so that we may have that on 
hand whilst we are progressing with our work, and not be tempted 
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to pay interest money out of earnings before we can afford it. Then 
I3propose to use about $100,000 of the proceeds of the bonds in im- 
proving the present road, and the balance will go to the construc- 
tion of a new road from its present terminus towards Brazil. 
1875 In this way we shall always have money on hand to pay for 
the road we build, on which we shall in turn get new bonds 
to be sold ahead of further expenditures. 

The road now runs from Fair Oaks, on the Louisville, New Al- 
bany and Chicago railroad, to Yeddo, in Fountain county, Indiana. 
Mr. Bishop has been over it and can show you where itis. It seems 
to be a road that, in my opinion, can be made to earn seven per cent. 
on $40,000 per mile within, say, three years. 

If you want to know more about it I shall be glad to give you any 
information you ask.” 


Extract from Letter of Porter to R. M. Hoe, Account of David Dovws, 
Dec. 3rd, 1884. 


“ Your note is received. Please say to Mr. Dows that I think he 
is wise not to bother himself with that new investment, although I 
shall be disappointed if it is not very profitable. I wrote him, as I 
always shall about these things, with a remembrance of his friend- 
ship and sustaining of me when I needed it, and that he may al- 
ways feel that [ would like to have him with me when I see an oppor- 
tunity of this kind, when he knows [ want him to do just according 
to his own inclination. This matter will not be closed until the first 
of January, and, although the subscription will be filled, I shall take 
so much personally that if he wants some part of it on or before that 
time and will let me know I shall be entirely willing to let him 
have it.” : 


Letter of Hillard for Porter to Henry Seibert, December 30th, 1884. 

“ DECEMBER 30, 1884. 
Mr. Henry Seibert, Warren street, New York city : 

Mr. Porter requests me to write to you and state that he has ar- 
ranged to make his trip over the Chicago & Great Southern, leaving 
here on January 7th next, and he would be glad if you could be 
here that day to go with him. Of course it is possible that this date 
may be changed in consequence of the weather, but should that be 
the case, he will advise you by telegraph in time to prevent you from 
starting. Unless vou receive such message you will understand that 
they will start on the 7th.” 


Letters of John C. Bullitt, A. W. Hendricks, and Drexel, Morgan & Co. 
About Title of Railroad Property and Mortgages. 

Solicitor for complainant offered in evidence tne following letters 

in connection with the testimony of Mr. Porter: 
“ Law offices, 32 South Third street. 
PHILADELPHIA, May 19th, 1883. 

Messrs. Drexel, Morgan & Co. 

GENTLEMEN: I have received from Mr. Hendricks the supple- 
mental mortgage to John C. New, trustee, dated April 9th, 1883, 
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1876 and I enclose it herewith. I also send you copies of 
letters of Mr. Hendricks to me, dated _— 16, 1883, and May 
16, 1883, in which he expresses the opinion that the consolidation 
between the Chicago & Great Southern Railway Co. and the C. & B.. 
C. R. R. Co. has been legally effected, and that the supplemental 
mortgage, together with the original mortgage to John C. New, 
trustee, constitutes a valid mortgage on the first division of the road 
of the Chicago & Great Southern Railway Company. 
I consider that the matter 1s now in satisfactory shape. 
Mr. Hendricks’ bill, which is enclosed, I consider a reasonable one 


under the circumstances... Mine I also enclose herewith. 
Y’rs truly, JOHN C. BULLITT. 


P.S.—I take it for granted you mate reserved the money from 
Crawford to pay these bills.” 


Stamped: “Received May 22, 1883.” 


Letter of Hendricks to Bullitt, May 16, 1883. 
| INDIANAPOLIS, IND., Afay 16, 1883. 


John C. Bullitt, Esq., Philadelphia, Penysylvania. 

Dear Sir: On April 16th I wrote to you to the effect that Mr. 
Crawford had effected a consolidation of the C. & G.S. R’y Co. and 
the C. & B., C. R. R. Co. in a form that I thought legally sufficient, 
and that when the consolidated company should make and place on 
record the supplemental mortgage formerly spoken of it, together 
with the original mortgage to John C. New, would constitute a valid 
legal mortgage on the line of road deseribed in the instrument. 

Mr. Crawford has sent this supplemental mortgage, and J] here- 
with forward it to you. I think it sufficient for the purpose in- 
tended. : 7 

As my services in the matter seem to be now ended, | take the 
liberty to enclose the bill of my firm for the services. This matter 
occupied so considerable a portion of my time in the mouths of De- 
cember and January, besides odd occasions in the subseque ra 
months, that I hope Messrs. D., M. & Co. may regard the bills 
reasonable. I think, perhaps, if you knew the amount of time that 
this matter actually occupied me, you would suppose the charge 
moderate, irrespective of the magnitude of the interests involved 
in it. 

Yours very truly, 
(Signed) A. W. HENDRICKS. 


INDIANPOLIS, IND., April 16, 1883. 


John C. Bullitt, Esq., Philadelphia, Pennsylvania. 

Deak Str: Your letter of the 13th, relating to the Crawford busi- 
ness, is received. A week or so ago Crawford sent me the consolida- 
tion papers and a draft of deed of further assurance. As to the 
former, I thought them sufficient, and, pursuant to the request of 
Mr. Crawford, caused the articles of consolidation to be filed in the 
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office of the secretary of state. As to the deed of further as- 
1877 surance, I suggested some modifications, and wrote to Mr. 

Crawford that, if these were made and the deec recorded and 
a certified copy of it sent to me, I would give it to you as my opin- 
jon that the mortgage and deed of further assurance created a legal 
mortgage upon the first division of the road. When I receive the 
copy I will write you to the effect indicated. 


Very truly, 
A. W. HENDRICKS. 


Drexel, Morgan & Co., Wall St., corner Broad, New Yort:. 
New York, May 22, 1883. 
John C. Bullitt, Esq., 32 South 3rd St., Philadelphia, Pa. 

DEAR Str: We to-day received your favor of 19th inst., enclosing 
copies of letters of Mr. Hendricks; also bills of Mr. Hendricks and 
your good self. 

Your letter also covered the supplemental mortgage to John C. 
New, trustee. Kindly say, if it is in order, why you do not have it 
recorded and lodged with the trustee. 

Yours truly, 


Law offices, 32 South Third street, Chicago & Great Southern Rail- 
wav Co. 


PHILADELPHIA, Jan. Isf, 1883. 
Messrs. Drexel, Morgan & Co. 


GENTLEMEN: As a result of my correspondence with A. W. Hen- 
dricks, E<q.,of Indianapolis, for his opinion in regard to the validity 
of the mortgage on the northern division of the Chicago & Great 
Southern Railway Co. for 32,000,000, T would make this report : 

The small map enclosed, which while not drawn upon a scale, 
will give vou a general idea of the status of the mortgage and the 
construction of the road. 

The mortgage describes the northern division of the Chicago «& 
Great Southern Railway Company as extending from Brazil, in Clay 
county, through the counties of Parke, Fountain, Warren, Benton, 
Newton, and Jasper, to its junction with the Louisville & Chicago 

tailway Company. The mortgage does not cover any part of the 
line constructed south of Attica, as the title to that part of the line 
is vested in the Chicago & Block Coal. Co. In Mr. Hendricks’ opin- 
ion the Chicago and Great Southern Railway Co. does not possess 
the power to construct its line in Jasper county, but as the Chicago 
& Block Coal Co. has the power to locate part of its line in Jasper 
county a construction between the Chicago & Block Coal Co. and 
the Chicago & Great Southern Railway Co., and the execution of a 
deed of assurance to the trustee of the mortgage bv the consolidated 
company, will put the whole line ef road, from the junction with 
the Louisville, New Albany & Chicago railway, in Jasper county, 
to Brazil, in Clay county, under the lien of the mortgage. When 


THE PITTSBURGH BESSEMER STEEL CO., LIMITED, ET AL. 935 


this has been done, should no further progress be made in the com- 
pletion of the line— 

The length of road with track laid will be----------- 49.8 miles 
The length of road with no track laid will be ---.-.-. 2804 % 


75.34 miles, 

18758 In the present status of the Chicago and Great Southern 

tailway Company the mortgage covers road with track laid 

28.4 miles. My information in regard to length of road and track 

laid is derived from a letter from Mr. Roswell Miller to Mr. Hen- 
dricks. 

The right of way paid and unpaid for, acquired and to be ac- 
quired, by the Chicago and Great Southern Railway Company has 
been examined by Mr. Roswell Miller, who has already, believe, 
made a statement to you on this subject. I send you, however, a 
copy of his statement, with three maps, explanatory of the examina- 
tion made by him on this subject. 

The judgments against the Chicago and Great Southern Railway 
Company appearing unsatisfied of record on the searches obtained 
amount to $2,840.95. Two of these, amounting to $2,567.90, Mr. 
Crawford states, have been paid. On thecertificute of search from 
Benton county is endorsed a statement that one of these, a judg- 
ment for $2,005.90, had been paid. The remaining judgment is a 
right of way claim where an appeal is pending. 

The only mortgage on the searches produced against the Chicago 
and Great Southern Railway Company is the mortgage to John ¢ 
New, trustee, for $2,000,000. 

On the searches produced the only suit pending is the one rela- 
tive tu the right ot way claim already referred to, but Ido not find 
uny searches for suits in Jasper or Newton county. Mr. Crawford 
states that there are no suits pending in cither of these counties, 
and that the searches produced show everything in the way of suits, 
judgments, and mortgages against the Chicago and Great Southern 

tallway Company. 

In regard to the coal lands and contracts, no information has been 
furnished upon which any opimion can be given. 

Mr. Hendricks thinks it safe to assume that the foreclosure pro- 
ceedings and sale under which the Chicago and Block Coal Company 
was organized are valid. The searches show this company to be 
free from suits, judginents, and mortgages against it. except a judg- 
ment in Clay county for costs, $9.50, and the railroad tax in certain 
townships of Fountain county, amounting to 8168.25. 

[ understand that the arrangements with Messrs. McCormick & 
Dull bind them to transfer the securities of the Block Coal Company, 
so soon us the money is paid them under the contract. Upon this 
being done a consolidation can then be effected between the Chicago 
and Great Southern Railway Company and the Block Coal Compan vy 
and then the right to complete the line from Fair Oaks Junction to 
Brazil wili be vested in the Chicago and Great Southern Railway 
Company, and by proper conveyancing the len of the mortgage to 
John C. New, trustee, can be extended to the whole line. 
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Mr. Crawford requests me to speak of the apparent defects as to 
the right of way. I do not suppose they will present any serious 
difficulty. It may require some attention to have them perfected, 
but they are not more serious than is found in pretty much all rail- 
road construction. 


Yours truly, JOHN C. BULLITT. 


I have handed to Mr. Crawford the original and other papers 
which have come from him. 


1879 Letter of R. M. Hoe to Porter of January 16, 1885. 
“ New YorK, Jan. 16, 1885. 
“H. H. Porter, Esq., Chicago, Illinois. 

“My Dear Sir: I should have written to you before this in the 
matter of your new railroad in Indiana had not Mr. Dows been out 
of town. He returned Monday last from Lakewood, N. J., where he 
had been spending two weeks, and I reminded him of your letter of 
December 3rd in regard to the subscription to this investment, and 
he says if it is not too late (although it is considerably beyond the 
date on which you stated the list would be closed—January 1), and 
it will not inconvenience you in any way, you may put him down 
for $25,000 (twenty-five thousand gollars). Please let Mr. Dows 
know at what time and how you would like the money. 

“TIT met Mr. Henry Seibert a day or two since, and was glad to 
learn from him that he had recently gone over the road and fully 
confirming all your views as to the ultimate success of the under- 
taking. 7 

“Very truly yours, RICH. M. HOE, Jr.” 


Extract from Letter of Porter to Dows, January 20th, 1885. 


“Mr. Hoe’s letter of January 15, 1885, saying that you would 
like to take twenty-five thousand dollars in our syndicate for the 
purchase of the Chicago and Great Southern railroad is received, 
and I take pleasure in putting you down for that amount. Within 
a few davs I will send you a copy of the subscription paper ; it is 
being printed now, and will be an agreement of purchase, and as 
we do not need the money for a short time you can send it to me 
at your convenience. When you send it I would like to have you 
add to it the interest at six per cent. from January 15 until the 
22d, as I have considered the money on deposit by you subject to my 
order after that date. 

“My only reason for asking this is that all subscriptions may be 
exactly alike, payment being due on the 15th of January. It is 
purely a technical point, and I am looking after technical points 
now; I had not been before that time. 

“When vou get the subscription paper, if there is anything in it 
by which vou would prefer not to subscribe, please do not feel that 
you must; I want vou, Mr. Dows, to do just exactly what you wish 
toin this matter. The aggregate subscription is a hundred thousand 
dollars more than the obligations we have assumed, so as to leave 
us money in hand for any little thing it will be wise to do pending 
the foreclosure.” 
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Exuisit M. John Gray, special commissioner. 
Crawford's Account with First National Bank. 
Loan account, Henry Crawford with First National Bank, Chicago. 
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Note of Crawford to First National Bank. 


$297 393.17. Cuicaco, January 15th, 1885. 


On demand, after date, I promise to pay to the order of the First 
National Bank of Chicago, at their office, two hundred ninety-seven 
thousand three hundred ninety-three and 7; dollars, for value re- 
ceived, with interest at the rate of six per cent. per annum, after 
date, having deposited with said bank as collateral security, fur pay- 
ment of this or any other liability or liabilities of ours to said bank, 
due or to become due, or that may be hereafter contracted, the fol- 
lowing property, viz: 

Assignment of contract between myself and H. H. Porter and 
associates, dated Dec. 26, 1884. 

The market value of which is now $——-; with the right to call 
for additional security should the same decline: and on failure to 
respond this obligation shall be deemed to be due and payable on 
demand, with full power and authority to sell and assign and deliver 
the whole of said property, or any part thereof, or any substitutes 
therefor, or any additions thereto, at any broker’s board, or at public 
or private sale, at the option of said bank, or its assigns, and with 
the right to be purchasers themselves at such broker’s board or pub- 
lic sale, on the non-performance of this promise, or the non-payment 
of any of the liabilities above mentioned, or at any time or times 

thereafter, without advertisement or notice. And after de- 
1881 ducting all legal or other costs and expenses for collection, 
sale, and delivery to apply the residue of the proceeds of such 
sale or sales so to be made, to pay any, either, or all of said liabilities 
as said bank or its president or cashier shall deem proper, returning 


the overplus to the undersigned. 
(Signed) HENRY CRAWFORD. 


Geo. C. Kimball's Estimate of Cost of Railroad. 


Estimate of cost of fifty-six miles of road from Fair Oaks to Attica. 


Grading, $5,000 per mile, 56 miles __..---------.-.---- $168,000 
5,000 tons of rails, averaging 56 lbs. per yard, $50 perton_ 250,000 
147,840 ties, 2.640 to the mile, 35 cents ench_..-..-__.._- 01,740 
448,000 Ibs. of spikes, at 3 cents......._-----.-_------ psi 13,440 
709,632 lbs. of splices, at 2} cents. -..--.-------------.- 18,737 
Track laying and surfacing, $400 per mile_-._.-.-.---- 22,400 
Iron bridge over Wabash and masonry (approximate)... 74,000 
Approaches to the above_...-.. -----..-.------.-.---- 15,000 
Jron bridge over creek north of Wabash river and ap- 

OI sian iene icine sci in cibidiid Gisis Ista ba adie abies daca aeoeeans 12,000 
Barnhart’s trestle, 489 feet long...............---.___- 2,500 
McLady’s trestle, 1,065 feet_...-.2 2.2... .-22-2 2-2. __- 0,000 
Davidson trestle, 446 feet .....-..-------- 2 1,800 
Schreeder’s trestle, 267 feet ........22.- 2-2 1,000 


Pine Village bridge and approaches, 100 feet (approxi- 
IED ascitic cee etnies: wie sill eels ince sancti anbielac maa 9,000 
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Bridge over Iroquois river_--...-- ..---.-------------- 4,000 
Culverts and cattle-guards -......-.---.-_---- aiinaieate | 1,500 
Depots and platforms-_-.-.-. ...-..+-----.----------- 4,200 
Approximate sidings, 6,000 feet. ......-.-.-..---_..--- 9,000 
a EOE LO AL LIENS NE EAT TE RE 3,000 
2. mee, Aiton to Yoeddo oo... 2... 1c ee 210,000 

MN iikin ss iis ce cacace tet seal sas isc rin Spin esi $876,317 


J. Q. Baird’s Estimate of Cost of Road from Fair Oaks to Attica. 


Fair Oaks to Goodland, 22 miles: 


Grade, ave. ab’t 6,000 yds., 132,000__ -....--.----.-.___- $17,160 
FG I TU ini eid hc es ik wchinicinewoentecne 23,200 
oc | ERT REI NONE REI HERES EOD OE ee eS 5,000 
Goodland to Oxford, 18 miles: 
Gemihe 20000 VOR © V4 oon no on nc te 25,200 © 
peta 16,000 
erasing and culverts... 2... 4 oe 4,500 
Oxford to Pine Village, 5 miles : ~~ 
Gredeg 6,000 yae., 166. — 023 3 ni ne coe eo 8,000 
Re ONG, 0) I, ans ks ew ek tenes de cone 5,200 
Bridging and culverts. -...--.-..-..--.--------.----- 8,000 
Pine Village to Wabash river, 11 miles grade : 
Ne FO FG iin cg oe een nnn enwees 64,000 
Bridging, trestling, &c..............-...-........-... 12,000 
Wabash river stone-work ..........--..----....--- .-- 40,000 
1,050 truss bridge, (@ $38 _.......--------- Sa NC RO 39,900 
4,660 tons rails, 52 Ibs., @ 42 -...---- .. 195,720 
1,865 kegs spikes, (a, $3.50 -..----------.----------- si 6,500 
Fe I Te ice sive enchants aainigiwnaeennnien 1,013 
EZS tone Hen-pintes, 42... 8 ne ee ese 0,160 
56} miles track-laving, $250 _.--......-..-.--..-.----- 14,125 
$190,658 


1882 UwsitTep States or AMERICA, \ mee 
Diatrict of Indiana, 


I, Noble C. Butler, clerk of the circuit court of the United States 
for the District of Indiana, do hereby certify that the above and fore- 
going is a full, true, and complete transcript of all that part of the 
record and evidence in the cause of Henry H. Porter ve. The Chicago 
& Great Southern Railway Company ef al. relating to the petitions 
and claims of The Smith Bridge Company, The Pittsburgh Bessemer 
Steel Company, The Cleveland Rolling [Mill] Company, Crerar, 
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O10 1. H. PORTER Vs. PITTSB'H BESSEMER STEEL CO., LIMITED, ET AL. 


Adams & Co. and Volnev Q. [rwin, as fully as the same appears of 
record and on ile in my othee. 

Witness mv hand and the seal of said court, at Indianapolis, im 
suid district. this Ith dav of November, A.D. TS56. 
| it Courtoof the United States. District of Tndians 


NOBLE ©. BUTLER, Clerd. 


Seti { ire tal 


Mndorsed on cover: Indiana €. CC. US. No. Peso.) Tenry TL, 
Porter, appellant, es. The Pittsburgh Bessemer Steel Company (Lim- 
ited), The Cleveland Rolling Mill Company, Phe Smith Bridge 
Company, Crerar, Adams & Company. and Volney Q. Prwin. Filed 
Novetiber {) PSS6. 
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SUPREME COURT 


OF THE 


UNITED STATES. 


OCTOBER TERM, 1886. 


Henry H. Porter, Appellant, 
vs. 


Tue PittssurcH Bessemer STEEL 
Company (LimItED); THE CLEVE- 
LAND Routine Mitt Compaxy; 
Tue Saitnp Brivez Company; 
Crerar, ADAMS AND CoMPANY, 
AND VoLney Q. Irwin. 


Brief in Behalf of Henry H. 


_, No. 1280. 


Five several appeals 
| from the Circuit Court 
of the United States 
for the District of In- 


diana. 


Porter, Appellant. 


These five several appeals are presented on one 
record. By stipulation they are submitted under the 


Twentieth Rule of this Court. 


(Rec. p. 194.) 


While the appeals are separate and several, the 
chief question involved is common to all of them. 

The main question presented for decision is, whether 
claims accrued for construction of a railway,— regardless 
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of any State statute providing for a lien in favor of 
mechanics, builders, and furnishers of materials,—have 
a lien upon the railway prior and paramount to the lien 
of a mortgage duly executed and recorded, and bonds 
issued thereunder, prior to the time when the claims for 
construction accrued. | 

The following order will be observed in the presenta- 
tion of these appeals, viz: 


First: A statement of the facts. 


Second: Argument and citation of authorities 
upon points common to the five appeals. 


Third: Argument and citation of authorities upon 
questions presented by the several appeals separately. 


I. 
STATEMENT OF FACTS. 


1. In March, A. D., 1880, the Indiana and Chicago we 
Railway Company was incorporated to construct and 
operate a railroad from a point on the State line of 
Indiana, in Lake County, to Attica, in Fountain 
County, Indiana. 


William Foster was chief promoter of this enter- 
prise, and was President of said company and its suc- 
cessor,— the Chicago and Great Southern Railway Com- 
pany,—from the organization of the Indiana and 
Chicago Railway Company down to March 135, 1882. 


From March, 1880, to June 23, 1881, Foster was , \ 
the principal stockholder of the Indiana and Chicago 
Railway Company,—owning substantially all of the 
stock issued, excepting a few shares held by the other 
directors, and controlling the enterprise. 

(Record pp. 308, 309.) 


eo = « 


Prior to June 23, 1831, the work of construction 
and procurement of right of way had progressed so far 
as Foster could procure and pay for the same by issuing 
$50,250.00 par value of paid up capital stock of the 
company, of all of which suid stuck so issued Foster had 
on June 28, 1881, become the owner. 


2. Prior to June, 1881, Henry Crawford purchased 
from A. J. Dull and Henry McCormick the entire capital 
stock of the Chicago and Block Coal Railroad Company, 
—consisting of 8,648 shares of stock. This company 
was organized and incorporated by the purchaeers, at 
foreclosure sale, of the Indiana North and South Rail- 
road, and then owned and operated a railroad extending 
south from Attica, through Veedersburg, in Fountain 
County, to Yeddo, about twenty miles in length. The 
company also had procured some right of way, and 
constructed some grade south of Yeddo in the direction 
of Brazil, Indiana. 

; The purchase price of the Chicago and Block Coal 
| Railroad Company's stock was $200,000. It had cost 
| much more than that to build the road. Crawford made 

a cash payment at the time he purchased the stock giv- 

ing his notes for the residue, the stock remaining in 

: pledge as a security for the payment of the purchase 
money notes. | (Record pp. 637 to 648.) 


8. On June 28, 1881, Foster sold to Henry Craw- 
\. . ford 1,005 shares of the capital stock of the Indiana and 
az Chicago Railway Company of the par value of $50,250 
| under a written contract by which Foster guaranteed 
4 Crawford that the stock thus sold by him to Crawford 
. was all of the capital stock of the company, excepting 
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$10,000 par value still held by Foster, and that the com- 
pany was under no obligation to issue any more stock 
except a small amount for rights of way contracted to 
be paid for in stock. In connection with this contract 
a certificate of the Secretary of the Indiana and Chicago 
Railway Company was delivered to Crawford showing 
the exact amount of capital stock then outstanding. 
This contract and certificate appear in the record on 
pages 859, 860 and 861. 

The $10,000 par value of stock retained by Foster 
on and after June 23, 1881, had been issued to him in 
payment of his salary and personal expenses in connec- 
tion with the enterprise. 

On June 23, 1881, the Indiana and Chicago Railway 
Company had no assets excepting the grade and right 
of way that had been constructed and procured with the 
$50,250 par value of its capital stock, and some $50,000 
of aid voted by certain townships along the line, but not 
then collected. 

4. Foster remained President, and his Board of 
Directors remained Directors, until March 15, 1882. 


Immediately after his purchaee of the stock on June 
23, 1881, Crawford,—without any definite contract with 
the Indiana and Chicago Railway Company,—began 
furnishing from his own means the money and material 
with which the work of construction was carried on. 
(Record pp. 314 to 323.) 
5. On July 14, 1881, the Board of Directors ot the 
Indiana and Chicago Railway Company, at a special 
meeting, adopted a resolution changing the name of the 
Indiana and Chicago Railway Company to “Chicago and 
Great Southern Railway Company.” (Record p. 874.) 


On October 29, 1881, the Board of Directors of the 
Chicago and Great Southern Railway Company adopted 
the resolutions authorizing the execution of the mort- 
gage and the:issuing of the bonds involved in this litiga- 
tion. (Record p. 876.) At that time Henry Crawford 


was not a director or officer of the company. The 


mortgage and bonds bear date November 1,181. The 
resolutions authorize the issue of Two Million Dollars 
of bonds, and the mortgage securcs that amount. 


6. Between June 23, 1881, and January 1, 1882, 
Crawford furnished of his own means over $300,000.00, 
(Foster’s Ev. Record pp. 814 to 822. Crawford's Ev. 
Record pp. 637 to 641.) whictr was paid out for work 
and material used in the construction of the road between 
Attica and a junction with the Chicago Air Line Road 
at Fair Oaks, northwest of Rensselaer, in Jasper County, 
Indiana. In addition to the means so furnished and 
advanced Crawford had, prior to January 1, 1882, paid 
out of his own means, to Dull and McCormick upon the 
purchase of the stock of the Chicago and Block Coal 
Railroad Company the sum of $85,000, leaving $115,000 
and all interest still unpaid. (Record p. 666.) 


7. From June 23, 1881, forward, Foster and his 
Board of Directors looked to Henry Crawford to furnish 
the money and material with which to carry on the work 
of construction. (Foster's Ev. Record pp. 314 to 322.) 


8. In obedience to the resolutions adopted by the 
Board of Directors of the Chicago and Great Southern 
Railway Company on October 20, 1881, the mortgage or 
deed of trust was prepared and executed, and was duly 
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recorded in the several counties along the line of the 


railroad in the month of November, 1881. | 
(Record pp. 754, 755.) 


Henry Crawford prepared or superintended the : 


preparation of the mortgage and bonds. 
For some unaccountable reason this mortgage is set 

forth at large three times in the record. 
(Record pp. 5 to 11, 747 to 754, and 878 to 885.) 


9. About the last of December, 1881, William 
Foster, then President of the Chicago and Great Southern 
Railway Company, executed and delivered to Henry 
Crawford,—the actual delivery being made to W. A. 
Starin, an employee of Crawford, at Crawford's office in 
Chicago, Crawford then being absent,—1,000 bonds each 
for $1,000, making the amount of $1,000,000, the pay- 
ment of which bonds, and interest coupons thereto 
attached, is secured by the said first mortgage or deed 
of trust of the Chicago and Great Southern Railway 
Company. (Record pp. 640, 642, 675.) 

In connection with the delivery of said $1,000,000 
of bonds said William Foster also delivered to Crawford, 
per said W. A. Starin, the following memorandum in 
the handwriting of said William Foster, to-wit: 


‘‘ Memorandum of agreement between the Chicago 
and Great Southern Railway Company and Henry 
Crawford as to applying the proceeds of an issue of one 
million dollars of bonds under date of November 1, 1881. 

First. In payment of Block Coal road purchased 
by said Crawford and the contract assigned by him to 
the Chicago and Great Southern Railway company, with 
which it is to be consolidated, as provided by law. 
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Second. To reimburse said Crawford for money 
advanced and to be hereafter advanced for construction 
and equipment of the Chicago and Great Southern Rail- 

at way, which the bills of purchase and vouchers for the 
necessary payments shall be the evidence of expenditures 
made. 

Third. Any balance from the proceeds of the first 
issue or any subsequent issue shal] be used and applied 
to the extension and developement of the line of road 
covered by the mortgage of November Ist, 1881. 


Fourth. It is understood and agreed that said 
Crawford is to furnish the necessary amount of money 
to pay the debts contracted since the first of July, 1881, 
and to complete grading and superstructure, and to 
furnish and equip the line of road from junction with 
6 Air Line to Attica as fast as the work can be done.” 
| (Record p. 864.) 


Prior to the delivery of these bonds by Foster to. 
Crawford, Crawford had assigned and transferred his 


contract with Dull and McCormick for the purchase of 
the stock of the Chicago and Block Coal Railroad Com- 
pany to the Chicago and Great Southern Railway Com- 
pany. 

When these bonds were delivered to Crawford he 
had no official connection with the railway company, 
: but was the owner of $50,250 par value of the capital 
i stock of the company and had furnished a large amount 
of cash which had been paid out by the company upon 
construction as proved by the testimony of Foster and 
Crawford above cited. 


10. In December, 1881, Crawford's note to Dull 
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and McCormick for the stock of the Chicago and Block 
Coal Railroad Company matured and was unpaid. 
Crawford negotiated with Dull for an extension of 
time on the note. Dull finally agreed to extend the 
time if Crawford would deposit with him as additional 
collateral every dollar of the then issued bonds of the 
Chicago and Great Southern Railway Company, and 
every dollar of stock he had bought of Foster, and 
would, by an agreement with John C. New, Trustee in 
the Chicago and Great Southern Railway Company 
first mortgage or deed of trust, prevent the issue of any 
more bonds without Dull’s written consent. 

This arrangement was carried out. On January 
27, 1882, Crawford delivered to Dull all the stock he had 
bought from Foster, and the 1,000 Chicago and Great 
Southern Railway Company bonds delivered to him by 
Foster, and procured from John C. New, Trustee, the 
following paper, which was also delivered to A. J. Dull, 
viz: 

“I, John C. New, of the City of Indianapolis, in 
the State of Indiana, do hereby make known that as 
trustee in certain mortgage or deed of trust, bearing 
date the Ist day of November, 1881, made and executed 
by the Chicago and Great Southern Railway Company, 
a corporation of the State ot Indiana, to me as trustee, 
covering the railroad and other property of said company 
to secure a certain issue of first mortgage bonds of eaid 
company aggregating the sum of two millions of dollars, 
I have as such trustee certified for issue one thousand of 
said bonds, of one thousand dollars each and no more, 
and at the request of Henry Crawford, Esq , of Chicago, 
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I agree that I will as such trustee certify no more of said 
bonds without the consent in writing of A. J. Dull, Esq., 
of Harrisburg, Pa. 

Dated at New York, January 27th, 1882. 

Jno. C. New, 7rustee.” 
(Record p. 902.) 

At the time the Chicago and Great Southern Railway 
Company’s bonds and stock were so pledged by Crawford 
to Dull and McCormick the balance due on the purchase 
of the Chicago and Block Coal Railroad Company’s 
stock was $115,000, and all accrued interest,—Crawford 
having paid on said purchase $85,000 out of his own 
means. This payment of $85,000 is not included in the 
cash furnished by Crawford for construction of the new 
road north from Attica. 

11. In February, 1882,—the work of constructing 
the railway still being in progress, and Crawford still 
continuing to furnish the money used in the prosecution 
of the work without any contract with the company,— 
Crawford requested Foster and his Board of Directors 
to execute and enter into a construction contract with 
him, hoping that such a contract would help him in his 
attempts to negotiate the bonds. At the same time 
Crawford sent to the Board of Directors a written cun- 
struction contract which he desired the Board to execute. 
The Board met on February 7, 1.82, and rejected the 
proposed construction contract. . (Record p. 877.) 

Upon learning the result of this meeting of the 
Board of Directors Crawford procured the President, 
Foster, to call another meeting, which Crawford 
attended in person, it being the first meeting of the 
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Board of Directors at which he was present. The meet- 
ing was held at Goodland on March 15, 1882. At that 
meeting Crawford became satisfied that Foster would 
prevent any contract or settlement from being made 
with him unless he, Crawford, would buy the $10,000 
par value ot the capital stock of the company still held 
by Foster. Crawford therefore purchased Foster's 
remaining $10,000 of stock and he and Foster entered 
into a contract in writing by which Crawford became 
the owner of all the remainder of the capital stock of 
the company. (Record p. 313.) 

Henry Crawford then executed the following assign- 
ment or transfer of stock : 


I, Henry Crawford, hereby assign and transfer the 
number of shares of capital stock of the Chicago and 
Great Southern Railway Company, set opposite the 
names of the following persons, to each such person one 
share of stock: 

Henry Crawford, Jr. 

William A. Scarin. 

D. H. Conklin. 

F. F. Lacey. 

H. Moore. 

G. W. McDonald. 

D. J. Lyon. 

H. Meiselbar. 

Witness my hand, March 15, 1882. 

Henry CRAWFORD. 
(Record p. *62.) 

On the same day,—March 15, 1882,—Foster and 

his Board of Directors, at the request of Henry Craw- 
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ford resigned, and Crawford caused himself and the 
several persons named in the assignment and transfer of 
stock above set forth to be elected Directors of the 
Chicago and Great Southern Railway Company. 


On that day Henry Crawford was elected President 
of the railway company, and remained its President four 
days, until March 18, 182, at which time he ceased to 
be President and Director, and held no official connec- 
tion with the company from that time forward until 
April or May, 1883, when he was again elected Director 
and President. | 

12. On March 18, 1882, the new Board of directors 
of the Chicago and Great Southern Railway Company 
met at Chicago, and passed a resolution approving the 
mortgage to New and ordering it spread of record on the 
minute book of the company. At the same meeting the 
Board of Directors entered into a construction contract 
with Henry Crawford. (Record pp. 878 and 885 to 888.) 

Between June 23, 1881, the date of Crawford's first 
purchase of stock from Foster, and March 18, 1&82, the 
date of Crawford’s construction contract, he had paid 
out of his own means for labor and material used in the 
construction of the Chicago and Great Southern Rail- 
way north from Attica the sum of about $400,000. He 
had alco paid out of his own means upon purchase of 
the stock of the Chicago and Block Coal Railroad ex- 
tending south from Attica §x5,000. 

13. The Chicago and Block Coal Railroad Company 
and the Chicago and Great Southern Railway Company 
were consolidated in the spring of 1483 under the name 
ot the “Chicago and Great Southern Railroad Com- 
pany.” (Record p. 157.) 
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bonds as collateral security. Drexel, Morgan & Co. 
were to appoint, and did appoint, an agent to superin- 
tend the expenditure of all the money advanced by 
them, the money only to be paid out upon drafts drawn 
by Crawford and approved and counter-signed by Drexel, 
Morgan & Co.’s agent. 
Under this contract Drexel, Morgan & Co. advanced 
550,000. On January 5, 1883, they paid to Dull and 
McCormick the entire balance due on the purchase of 
the Chicago and Block Coal Railroad Company’s stock, 
the amount so paid being $132,379.99. And received 
from Dull and McCormick all of the stock and bonds 
held by them as collateral. Drexel, Morgan & Co. did 
not receive these bonds and this stock from Henry Craw- 
ford but received them from Dull and McCormick. 
Henry Crawford never has had possession or control of 
these bonds or this stock from January 27, 1882, when 
he pledged them to Dull and McCormick, up to this 
time. (Record pp. 643 to 646.) 
The remaining $217,620 was paid by Drexel, 
Morgan & Co., through their agent, directly upon and 
for Jabor and material used in the construction of the 
railway in pursuance of the above contract. This 
$217,620 was paid by Drexel, Morgan & Co. at various 
times between January 5, 1883, and September, 1883. 
During the last named period Crawford,—in addition 
to all of his own means theretofore expended in the 
work of construction, and in addition to the money 
derived from the Drexel, Morgan & Co. loan,—paid out 
of his own means much more than $50,000 for labor and 
material used in the construction of the railway between 
Oxford and Attica. (Record pp. 643 to 645.) 
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From January 5, 1883, to September, 1883, the con- 
tractors, sub-contractors, furnishers of materials, and 
laborers, were informed and understood that the money 
from time to time paid to them during said period was 
mainly derived from a loan negotiated upon the mort- 
gage bonds of the railway company. Each of these five 
appellees knew of the pledge of these bonds to Drexel, 
Morgan & Co. on this loan, and knew that they were get- 
ting part of the money loaned by Drexel, Morgan & Co. 

(Record pp. 651, 652.) 


16. After the Drexel, Morgan & Co. loan was 
exhausted, the work of construction continued—Craw- 
ford furnishing the money that was paid for labor and 
material,—until about the middle of February, 1884, 
when the new road was so far constructed as to enable | 
trains to run from Attica to the junction with the 
Chicago Air Line —? at Fair Oaks in — 
County, Indiana. 

On February 18, 1884, Crawford submitted to the 
Board of Directors a report showing the then condition 
of the work, and asking the Board to issue to him, in 
addition to the $1,000,000 of first mortgage bonds there- 
tofore issued, a further sum of $200,000 of first mort 
gage bonds, and $1,200,000 of capital stock, and also 
$1,200,000 of income bonds, as a payment to him on 
account. (Record pp. 895, 896.) 


On the same day the Board of Directors passed the 
following resolution: 
“ Resolved, That as a payment on account for the 


work done and materials furnished up to the present 
time under such construction contract, there be allowed 
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and paid to the contractor, or order, the sum of two 
hundred thousand dollars first mortgage bonds, (in ad- 
dition to the one million dollars heretofore appropri- 
ated,) and also ($1,200,000) one million two hundred 
thousand dollars of income bonds, and ($1,200,000) one 
million two hundred thousand dollars in the common 
stock fully paid of this company. The proper officers 
of the company to execute the foregoing resolution and 
take the proper vouchers for all payments.” 

(Record p. 896.) 

No income bonds were ever issued by the Chicago 
and Great Southern Railway Company. The length of 
the entire railway from Fair Oaks to Yeddo is eighty 
miles. 

On May 8, 1884, at the request of Henry Crawford, 
the Board of Directors adopted a resolution providing 
for an exchange of the old Chicago and Block Coal 
Railroad Company stock and the old Indiana and Chi- 
cago Railway Company stock for new stock of the con- 
solidated Chicago and Great Southern Railway Com- 
pany. 

At the same meeting of the Board, the Directors 
passed a resolution that in addition to the consolidated 
stock to be issued in exchange for the old stock of the 
original companies, the Secretary should issue and de- 
liver to the contractor additional new stock as payment 
under the construction contract, so as to make the total 
consolidated stock outstanding amount to $1,200,000 
par value. (Record p. 897.) 


This exchange of stock was made, and enough ad- 
ditional new stock of the consolidated company was 


issued to make the total Chicago and Great Southern 
| Railway Company’s stock outstanding equal $1,200,000 
> par value, all of which stock so issued was delivered to 
\ Drexel, Morgan & Co. under their contract of pledge un- 
| der which they had advanced the $350,000 above men- 
tioned. This exchange of stock is evidenced by corre- 
spondence set forth in the record. (Record p. 909.) 

When Drexel, Morgan & Co. paid Dull & McCor- 
mick on January 5, 1883, Dull, upon delivering the 
stock and bonds to Drexel, Morgan & Co., also delivered 
to them the following consent that New, Trustee, might 
certify and issue more of the mortgage bonds upon cun- 
sent of Drexel, Morgan & Co., viz: 


John C. New, Trustee: -° 

I hereby consent to the issue and certification of 
the remaining $1,000,000 of Chicago and Great South- 
ern Railway bonds whenever you are so requested to do 
by Drexel, Morgan & Co. 


New York, Jan. 5, 1883. 
A. J. DULL. 


(Record p. 902.) 
The additional $200,000 of bonds Crawford was au- 
thorized to receive by the resolution of the Board of 
Directors of February 18, 1884, hereinabove set forth, 
were issued. Drexel, Morgan & Co. permitted New, 
Trustee, to certify them and they were delivered by 
| Crawford to Drexel, Morgan & Co. in August, 1884. 
oe (Record pp. 910, 911.) 


| 17. While the construction of the Chicago and 
Great Southern Railway was in progress Henry Craw- 
ford became indebted to the First National Bank of 
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Chicago in the sum of about $300,000, about two-thirds 
of which money obtained by Crawford from said bank 
was by him expended in the construction of the Chicago: 
Air Line Railroad, and about one-third of said money 
obtained from said bank was by Crawford paid out and 
expended in the construction of the Chicago and Great 
Southern Railway. (Record pp. 661 and 697.) 

While the bonds and stock of the Chicago and 
Great Southern Railway Company were held in pledge 
by Drexel, Morgan & Co., as hereinbefore set forth, 
Crawford gave to the First National Bank of Chicago 
a second pledge of said bonds and stock to secure the 
payment of his indebtedness to said bank, he already 
having pledged to the bank certain other securities and 
property as collateral. 

Crawford's notes to Drexel, Morgan & Co. matured 
and were unpaid. Drexel, Morgan & Co., under the 
power given them in their contract with Crawford of 
January 5, 1883, advertised the pledged securities,—the 
bonds and stock,—tor sale on June 2, 1884. Crawford 
immediately negotiated for an extension of time, which 
was granted by a contract dated May 27, 1884, which 
postponed the sale to June 20, 1884. In making up the 
record the Clerk has inadvertently omitted this con- 
tract and it does not appear in the printed record. It 
was in the printed evidence submitted to the Circuit 
Court and reads as follows: 


CoMPLAINANT'S EXxuisit 8. 
Joun Gray, Special Commissioner. 
This agreement between Drexel, Morgan & Co. of 
the one part and Henry Crawford of the other part, 
witnesseth : 
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Whereas, Drexel, Morgan & Co., under their power 
and authority conferred upon them by an agreement 
between above parties, dated the 5th day of January, 
1483, have given notice to Henry Crawford of their pur- 
pose to sell the securities mentioned in said agreement, 
at the Exchange Sales Room, No. 111 Broadway, in the 
city of New York, on 2d day of June, 1884; and 

Whereas, Henry Crawford has requested Drexel, 
Morgan & Co. to postpone the said sale until the 20th 
day of June, 1884. 

Now, therefore, This agreement witnesseth : 

Ist. That Drexel, Morgan & Co. do hereby consent 
and agree to adjourn the said sale from the 2d day of 
June, 184, to the 20th day of June, 1884, to be held at 
the sume place. | 

2. In consideration of above adjournment Henry 
Crawford hereby agrees that the sale shall be made on 
the 20th day of June, 1884, at 12 o'clock, noon, at the 
said Exchange Sales Room, No. 111 Broadway, in the 
city of New York, without any let, hinderance or obje¢- 
tion upon his part. 

Witness our hands this day of May, 1884. 

DrexeL, Morgan & Co. 
Henry CRrawForp. 
Witness: Watter B. Howe. 


In the meantime Samuel M. Nickerson, President 
of the First National Bank of Chicago,—which held the 
second pledge of these securities held by Drexel, Morgan 
& Co.,—and Henry H. Porter, a Director and stock- 
holder of the said First National Bank of Chicago, 
entered into negotiations with Drexel, Morgan & Co., 
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Chicago in the sum of about $300,000, about two-thirds 
of which money obtained by Crawford from said bank 
was by him expended in the construction of the Chicago: 
Air Line Railroad, and about one-third of said money 
obtained from said bank was by Crawford paid out and 
expended in the construction of the Chicago and Great 
Southern Railway. (Record pp. 661 and 697.) 

While the bonds and stock of the Chicago and 
Great Southern Railway Company were held in pledge 
by Drexel, Morgan & Co., as hereinbefore set forth, 
Crawford gave to the First National Bank of Chicago 
a second pledge of said bonds and stock to secure the 
payment of his indebtedness to said bank, he already 
having pledged to the bank certain other securities and 
property as collateral. 

Crawford's notes to Drexel, Morgan & Co. matured 
and were unpaid. Drexel, Morgan & Co., under the 
power given them in their contract with Crawford of 
January 5, 1883, advertised the pledged securities,—the 
bonds and stock,—for sale on June 2, 1884. Crawford 
immediately negotiated for an extension of time, which 
was granted by a contract dated May 27, 1884, which 
postponed the sale to June 20, 1884. In making up the 
record the Clerk has inadvertently omitted this con- 
tract and it does not appear in the printed record. It 
was in the printed evidence submitted to the Circuit 
Court and reads as follows: 


CoMPLAINANTS Exuisit 8. 
JoHN Gray, Special Commissioner. 
This agreement between Drexel, Morgan & Co. of 
the one part and Henry Crawford of the other part, 
witnesseth : 
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Whereas, Drexel, Morgan & Co., under their power 
and authority conferred upon them by an agreement 
between above parties, dated the 5th day of January, 
1883, have given notice to Henry Crawford of their pur- 
pose to sell the securities mentioned in said agreement, 
at the Exchange Sales Room, No. 111 Broadway, in the 
city of New York, on 2d day of June, 1884; and 

Whereas, Henry Crawford has requested Drexel, 
Morgan & Co. to postpone the said sale until the 20th 
day of June, 1884. 

Now, therefore, This agreement witnesseth : 

Ist. That Drexel, Morgan & Co. do hereby consent 
and agree to adjourn the said sale from the 2d day of 
June, 184, to the 20th day of June, 1884, to be held at 
the sume place. | 

2. In consideration of above adjournment Henry 
Crawford hereby agrees that the stale shall be made on 
the 20th day of June, 1884, at 12 o'clock, noon, at the 
said Exchange Sales Room, No. 111 Broadway, in the 
city of New York, without any let, hinderance or objec- 
tion upon his part. 

Witness our hands this day of May, 1884. 

DrexeL,, Morcan & Co. 
Henry CRAWForD. 
Witness: Watter B. Howe. 


In the meantime Samuel M. Nickerson, President 
of the First National Bank of Chicago,—which held the 
second pledge of these securities held by Drexel, Morgan 
& Co.,—and Henry H. Porter, a Director and stock- 
holder of the said First National Bank of Chicago, 
entered into negotiations with Drexel, Morgan & Co., 
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regarding the purchase of the bonds and stock from 
Drexel, Morgan & Co., if Crawford should further fail 
to pay his indebtedness and redeem the pledge securities. 

These negotiations resulted in a contract between 
Drexel, Morgan & Co. and Crawford, by which the time 
of payment was extended for sixty days from and after 
June 20, 1884, and a contract between Nickerson and 
Porter and Drexel, Morgan & Co., by which Nickerson 
and Porter agreed to buy from Drexel, Morgan & Co. 
the pledged securities and pay Drexel, Morgan & Co. 
their claim in full with interest therefor, if Crawford 
should fail to pay Drexel, Morgan & Co. his indebted- 
ness at the expiration of the sixty days. These two 
contracts, both dated June 25, 1884, appear in the record. 

(Record pp. 906 to 909.) 

Crawford failed to pay his indebtedness to Drexel, 
Morgan & Co. within the sixty days from and after June 
20, 1*84, 

Prior to January 15, 1885, Henry H. Porter pur- 
chased Samuel M. Nickerson’s interest in the contract 
between Nickerson and Porter, and Drexel, Morgan & 
Co. of June 23, 1&84. 


On January 12, 1885, IIenry II. Porter paid Drexel, 
Morgan & Co. $392,363.24 by drafts, and sent them the 
drafts inclosed with a letter in which Mr. Nickerson 
concurs. (Record pp 921 and 922.) 

Drexel, Morgan & Co. received their payment in 
full and delivered the bonds and stock to Henry H. 
Porter, accompanying the delivery with a letter giving in 
detail a list of the stock, bonds, notes, agreements and 
papers held by Drexel, Morgan & Co. as collateral to 
their loan. (Record pp. 922 and 923.) 
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One of the papers inclosed by Drexel, Morgan & 
Co. to Henry H. Porter is a consent signed by Drexel, 
Morgan & Co. authorizing John C. New, as Trustee, to 
certify the remaining uncertified $800,000 of first mort- 
gage bonds whenever so requested to do by Henry H. 
Porter. (Record p. 902.) 


Henry H. Porter associated with himself certain 
other persons, who entered into a certain subscription, or 
syndicate agreement, for the purpose of buying in the 
road and reorganizing, completing and extending it. 
By this syndicate agreement it is provided that Porter 
shall go on in his own name and foreclose the mortgage, 
sell the property, reorganize the company and convey 
the property purchased under the foreclosure to the 
reorganized company. The agreement is in effect an 
agreement by the subscribers to pay so much money for 
so much stock and bonds of the new company organ- 
ized after the foreclosure and sale by Porter. It 
gives Porter absolute power over, and control of, all 
the bonds, and gives him full authority in his own 
name to foreclose the mortgage, reorganize the cot- 
pany upon foreclosure purchase and conduct and con- 
trol the new enterprise. (Record pp. 918 to 920.) 


On December 26, 1884, Henry H. Porter and Henry 
Crawford entered into a contract under which Porter, 
and the syndicate represented by him, purchased and 
became absolute owner of any and all] right Crawford 
might have fo redeem the bonds and stock trom Porter 
by paying to him the amount he had paid to Drexel, 
Morgan & Co. This contract recognized Crawford's 
right to redeem the bonds and stock upon payment to 
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Porter of the amount Porter had paid Drexel, Morgan 
& Co., and probably exactly describes the legal situa- 
tion. Drexel, Morgan & Co. had not sold the bonds and 
stock at public auction on notice, but simply had sold 
at private sale their debt against Crawford, and put 
Porter in their shoes as to the collaterals securing their 
debt. Crawford was willing that Porter should take 
bonds and stock in this way if he—Crawford—could 
still have a chance to protect his second pledge of them 
to the First National Bank. By this agreement Porter 
and associates fixed the ultimate price they were willing 
to pay for the bonds and stock, which price Jeft a mar- 
gin for the bank after paying off Drexel, Morgan & Co. 

On the same day, and as a part of the same trans- 
action, Henry Crawford, by a written assignment, trans- 
ferred to the First National Bank of Chicago all his 
right, title and interest in and to the contract between 
himself and Porter last above mentioned, and all the 
rights, claims, demands, moneys and payments he— 
Crawftord—might be, or become, entitled to by reason 
of and under the said contract. 

These two contracts cf December 26, 1884, simply 
constitute the method pursued in order to protect the 
First National Bank in its second lien upon the bonds 
and stock. They w. re entered into for the express pur- 
pose of securing to the bank any margin of value in the 
bonds and stock left after payment of the Drexel, Mor- 
gan & Co. debt. These two contracts appear in full in 
the record. (Record pp. 911 to 918.) 


18. The amount of cash furnished by Mr. Craw- 
ford and expended in the construction of the railway 
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after the Drexel, Morgan & Co. loan was exhausted, and 


_ during the time the Drexel, Morgan & Co. loan was be- 


ing used in construction, amounted to at least the sum 
of $250,000, in addition to the moneys Crawford had 


theretofore paid out upon said construction. 
' (Record p. 664.) 


The paid pay-rolls and paid vouchers in evidence, but 
not copied into the record, show the total expenditure in 
the construction of the Chicago and Great Southern 
Railway of something over $1,000,000, all of which 
came from Crawford's private means and from the 
Drexel, Morgan & Co. loan, excepting only some $40,- 
00” or $50,000 received from aid voted by some of the 


townships along the line of the-railway. 


(Record pp. 645 and 676 to 684.) 


The mortgage bonds involved in this litigation rep- 
resent this million dollars expended in construction, aud 
all accrued interest thereon. 

The railway from Yeddo to Fair Oaks was so far 
completed as to be opened for business sometime in April 
or May, 1854. The evidence does not disclose the ex- 
act date. 

Prior to the appointment of a Receiver—October 
28, 1884—the Chicago and Great Southern Railway 
Company did not earn sufficient earnings to pay its or- 
dinary and necessary operating expenses. | 

No interest was ever paid on any of the mortgage 
bonds issued by the Chicago and Great Svuthern Rail- 
wayLompany. The interest coupons all remained at- 
tached to the bonds as originally executed and issued 
when the bonds were oftered in evidence in this cause. 
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Henry Crawford has never received a ddllar from 
the Chicago and Great Southern Railway Company, 
either as salary for personal services and expenses, or 
in re-payment of moneys expended by him in the con- 
struction of the railway of the company. 


19. On October 27, 1884, John Hack et al. filed a 
ereditor’s bill against the Chicago and Great Southern 
Railway Company and Henry Crawford in the Circuit 
Court of Jasper County, Indiana. 

(Record pp. 13 and 14.) 

On the same day the Circuit Court of Jasper County 
entered an order appointing Philip B. Shumway Re- 
ceiver. (Record p. 12.) 

Afterwards, on March 5, 1885, Henry Crawford 
filed his answer in the Jasper Circuit Court, disclaiming 
all interest in the result of said suit, and upon said 
auswer an order and decree was entered that Crawford 
recover from the plaintiffs his costs, and that he—said 
Crawtord—had no interest whatever in any controversy 
pertaining to said action. (Stipulation, Record p. 198.) 

On February 26, 1885, the Circuit Court of Jasper 
County removed Receiver Shumway, and appointed in 
his stead William Foster, former President of the rail- . 
way company. In the order appointing Foster it was 
ordered, among other things, as follows: 

“And the Court, as a condition of the appointment 
of the Receiver, reserves the right to make any other 
order respecting the priority of labor and supply claims 
accruing prior to the Receivership herein as may here- 

after seem and appear to the Court to be equitable and 
just.” (Record p. 198.) 


ree 
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On the 4th day of April, 1885, the cause of Hack et 
al. v. The Chicago and Great Southern Railway Company 
was removed to the Circuit Court of the United States 
for the District of Indiana. (Record pp. 11 to 17.) 


On March 9, 1885, Henry H. Porter brought his 
original bill of complaint against the Chicago and Great 
Southern Railway Company, John C. New, Trustee, ct 
al., averring that New, as Trustee, refused to bring the 
suit, and praying for the foreclosure of the mortgage or 
deed of trust of the Chicago and Great Southern Rail- 
way Company of November 1, 1881, and the deed of 
further assurance executed by said Chicago and Great 
Southern Railway Company to said Trustee, John C. 
New, on April 9, 1883. (Record pp. 1 to 11.) 

On April 18, 1885, the cause of John Hack et al. v. 
The Chicago and Great Southern Railway Company et al., 
and the original cause of Henry I. Porter v. The Chicago 
and Great Southern Railway Company et al. were consoli- 
dated, the consolidated cause to proceed under the style 
and title of “ Henry H. Porter v. The Chicago and Great 
Southern Railway Company et al., consolidated cause.” 

(Record p. 30.) 

On April 29, 1885, and August 15, 1885, orders 
were entered authorizing the Receiver to issue certificates 
for the payment of Receiver's indebtedness, and for 
making certain needed repairs and replacements upon 
the railway. Under these several. orders Receiver's 
certificates to the aggregate amount of $153,000 were 
issued. (Record pp. 37, and 73 to 77.) 

The railway company filed answer in the consolidated 
cause, admitting the averments of the bill of complainant 
Porter. (Record p. 39 to 41.) - 
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: John C. New, Trustee, defaulted and decree pro 
confesso, was accordingly entered. 

Various creditors of the railway company were 
made parties defendant to the bill of Porter—some 
judgment creditors, and some whose claims had not been 
reduced to judgment.. Subsequently, by various orders 
of the Court, other creditors, both judgment creditors 
and those whose claims are not in judgment, were made 
parties defendant. Proper pleadings were filed and 
issues joined. Still other creditors of the company filed 
intervening petitions. 

Early in May, 1885, the Trustees of four townships, 
—two in Benton and two in Newton County,—which 
had voted aid in the construction of the railway amount- 
ing in the aggregate to about $40,000, applied to the 
Court, as Trustees of common schools, to be made 
defendants, and to be allowed to defend against the 
foreclosure of the mortgage. On full hearing this 
application was denied by the Court. 


In June, 1885, the same Trustees, as Trustees of the 
respective civil townships voting aid, made application 
‘to be permitted to defend against the foreclosure pro- 
ceedings as minority stockholders. This application 
also was denied by the Court, upon the ground that 
under the statutes of Indiana the individual taxpayers 
of the townships which had voted aid, were entitled to 
the benefit of the stock in proportion to the amount of 
taxes paid by them respectively. 
Thereupon John W. Swan and Cephas Atkinson 
appeared as taxpayers of two townships and made ap- 
plication tor leave to file their petition to be made de- 


27 


fendants, and for leave to file their answer and defend 
against the foreclosure proceedings. This application 
was heard by the Court and taken under advisement, 
the Court intimating an opinion, but entering no decis- 
ion or order at the time of said hearing. 

On August 17, 185, the Court rendered and entered 
decree of foreclosure and order of sale. 

(Record pp 77 to 80.) 

All the rulings, orders and decrees rendered and 
entered by the United States Circuit Court in this con- 
solidated cause, and in the two causes so consolidated, 
down to the date of September 30, 1885, were rendered 
and entered by Hon. William A. Woods, District Judge, 
presiding in said Circuit Court. 

20. On September 30, 1885, the application of 
Swan and Atkinson was reheard by the Court,—the 
Cireuit Judge an the District Judge sitting together. 
Upon said rehearing the Court,—the District Judge dis- 
senting,—cntered an order admitting Swan and Atkinson 
as defendants, and allowing them to file their petiticn 
and answer. (Record p. 2.) 

This order contains this special provision, viz: 

‘ This order shall in no wise affect the decree here- 
tofore made for the sale of the railroad by this Court, 
or rights of parties thereunder.” 

Swan and Atkinson filed their petition and sworn 
answer charging that the mortgage and bonds were 
fraudulently executed and issued, and are without con- 
sideration and void, also charging that Crawtord’s con- | 
struction contract is fraudulent and void. 

(Record pp. 82 to 91.) 


28 


On October 8, 1885, Swan and Atkinson, and others, 
filed petition to set aside the foreclosure decree entered 
August 17, 1885. This petition contains substantially 
the same charges against the mortgage that are contained 
in the answer of Swan and Atkinson, coupled with other 
erroneous charges and statements that need not be here 
stated. (Record pp. 95 to 112. 


On October 12, 1885,—the Circuit Judge presiding, 
—the Court entered a decree setting aside the foreclosure 
decree entered August 17,1885. This order gave defen- 
dants thirty nine days in which to take their evidence 
‘as to so much of said case as involves the validity of 
the mortgage and mortgage debts, as the same are 
described in the bill of said Porter, and the defendants’ 
answers,” and gave complainant Porter ten days there- 
after in which to take his testimony in rebuttal. 

(Record p. 120.) 

Complainant Porter filed his replication to the 
answer of Swan and Atkinson. (Record p. 121,) 

21. A mass of testimony was taken. By this 
testimony,—all of which is set forth in the record,—it 
was demonstrated that every material averment of the 
answer of Swan and Atkinson lacked the essential 
element of truth. 

February 16, 1886, the cause was heard on the 
pleadings and testimony by the Circuit and District 
Judges sitting together. The stenographer’s report of 
the oral opinion of the Circuit Judge in deciding the 
case as to the issue presented by the Swan and Atkinson 
answer contains the following :— 


“Swan and Atkinson, on their own behalf, were 


allowed to intervene on the ground that they had paid 
taxes under an assessment which was levied to pay a 
subsidy that was voted for this railroad company. 
They took the position that they were involuntary tax- 
payers; that they had paid their money and were 
entitled to stock to the extent that they had paid taxes. 
Their application was that they be allowed to intervene 
for themselves, and in behalf of all other taxpayers who 
stood in the same relation. They were allowed to inter- 
vene. I think the evidence sufficiently shows that 
Swan and Atkinson both intervened, not at the request 
of any other taxpayers at all, but solely at the request 
of some of the creditors, avd with the distinct under- 
standing that they were to be protected, and that these 
creditors were even to pay the costs,—any costs that 
might be adjudged against them. I therefore think 
that Swan and Atkinson do not stand before the Court 
in the attitude of bona fide litigants. They are not here 
in their own behalf, really, and they admit that they are 
not here in behalf of any other taxpayers; that 
they spoke to no taxpayers upon the subject, and that 
no taxpayers requested them to intervene in this way. 
Whatever rights they might have, under other circum- 
stances, I think the Court on these facts should not 
entertain their contention any further.” 


The District Judge in his dissenting opinion says: 
“Tn respect to the position of Swan and Atkinson 
in the case, there is no difference of opinion. They 
were allowed to intervene upon a showing that, as tax- 
payers of townships which voted aid to the construction 
of the railroad, they, with other taxpayers, were entitled 
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$40,000 or more, and that for protection of their own, 
and the rights of other taxpayers, they desired to file 
proposed answers; but the proof shows conclusively 
that their petition was not true, nor presented in good 
faith, but collusively for the purpose of aiding gencral 
unsecured creditors of the railroad company to resist 
the foreclosure of the complainant's mortgage. Besides 
this, Swan was a director and consented to the corporate 
acts now brought into question. He ought not to com- 
plain of his own acts. (Record p. 134.) 

At the close of this hearing a second foreclosure 
(Record pp. 129 to 134.) 

To parts of this deeree the Distnct Judge dissented 
and filed his dissenting opinion. We desire to call 
particular attention to this dissenting opinion as stating 


decree was entered. 


the facts, the questions in issue, and the law applicable 
to these questions, with great clearness, precision and 
torce. (Record pp. 134 to 142. 

On March 2, 1886, the Court—the Circuit Judge 
presiding—entered an amendment or supplemental pro- 
vision to the foreclosure decree of February 16, 1286. 
By inadvertence the Clerk omitted this amendment in 
making up the record, but he has corrected the error, 
so far as practicable, by sending a certified copy of the 
omitted part to each solicitor of record in the case. We 
here, for convenience of this Court, print the one sent 


to us. 


to stock in the railroad company to the amount of 
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IN THE CIRCUIT COURT OF THE UNITED STATES. 
For Tue District or INDIANA. 
NOVEMBER TERM, 1885; Marcu 2d, A. D. 1886. 


Before Honorable Walter Q. Gresham, and Honorable 
William A. Woods, Judges. 


Henry H. Porter, } 


vs. rot 
No. 7932; 
THE Cuicaao AND GREAT , Chancery. 

SOUTHERN Rartway Com- 


PANY, ET AL. 


Come now the several parties by their Solicitors 
and the Complainant, Henry H. Porter, moves the Court 
upon written motion filed, to modify the decree rendered 
and entered herein on the 16th day of February, 1886; 
and the Court having considered the motion and being 
advised in the premises doth further order, adjudge and 
decree that all persons claiming to be creditors of said 
Railway Company and to have claims which are entitled 
in equity to be paid out of the proceeds to arise from 
the sale of said property, do present and file with the 
Master William P. Fishback, their said claims prior to 
the day ot sale, namely, the 27th day of March, 1886, 
and that all claims which are not filed before said last 
named day, be and the same are hereby barred and 
foreclosed. 

And that said Master do forthwith give notice of 
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the provisions of this order by publication for ten days 
in some daily newspaper published in the City of 
Indianapolis. 

And it is further ordered, adjudged and decreed 
that the sale of the property hereinbefore ordered, shal] 
pass to the purchaser, title thereto, free and discharged 
of all liens and claims, including the two classes of claims 
mentioned in the sixth paragraph of said decree. 


UnITED STATES oF AMERICA, 
Ss: 
District oF INDIANA. 


I, Noble C. Butler, Clerk of the Circuit Court of 
the United States for the District of Indiana, do hereby 
certify that the above and foregoing is a full, true and 
complete copy of an order made and entered in the above 
entitled cause on the 2d day of March, 1886, in said 
Court, as fully as the same appears of record in my 
office. And I further certify that the above order was 
inadvertently omitted from the transcript of the record 
prepared and forwarded to the Supreme Court of the 
United States on appeal. 

Witness my hand and the seal of said 
(SEAL. ] Court, at Indianapolis in said District, 
this 30th day of November, A. D. 1886. 
Nose C. But er, 
Clerk. 


By this second foreclosure decree no claimants were 
designated, found or decreed to be holders of valid 
claims ; nor were the amounts of any claims determined 
or decreed. Hence this decree of February 16, 1886, 
was not final as to anything, excepting the validity of 
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the mortgage, its foreclosure, the amount due complain- 
ant Porter, and the sale of the property freed and dis- 
charged of all liens and claims. To claim otherwise 
would be to claim that a final decree may be rendered in 
favor of unknown claimants for undetermined amounts. 
By the ninth clause of this decree a reference was 
made to the Master to take testimony, ascertain and 
report the claimants, and the amounts due to each. 
(Record p. 133.) Under this reference much additional 
testimony was taken, which appears in this record. 
Complainant Porter moved the Court for leave to 
file answers to the intervening petitions of several of 
these appellees, but the Court—the Circuit Judge pre- 
siding in Chambers at Chicagg—refused to grant such 
leave, and overruled complainant's motion. 
(Record pp. 154, 155.) 
On March 27, 1886, the railway was sold by the 
Master and bought by Porter for $501,000. On the 
same day the Master reported the sale to the Court. 
(Record pp. 147 to 149) 
On April 5, 1886, the sale was confirmed by decree 
of Court, and the purchaser was empowered to pay as 


cash, in part payment of the purchase money, all 


Receiver’s certificates outstanding, then amounting with 
interest to $157,884.64, the remainder of the purchase 
money, $343,115.36, being paid in cash. 
(Record pp. 149 to 153.) 
On August 31, 1886, the Master filed his first report 
under the reference made in the foreclosure decree of 
February 16, 1586, in which report he recommends that 
the amounts therein set forth be paid the several claim- 
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ants out of the purchase money fund, “if the Court 
shall decide that such claimant’s claims are a lien prior 
in equity to the lien of the mortgage bonds.” He 
further reports: ‘It has been agreed that a general 
statement might be made that all of the claims contained 
in the schedule accompanying this report, and allowed 
by the Master, ure construction or operating claims, and 
that nearly all are construction claims. If, in the further 
progress of the suit, after hearing all exceptions to this 
report, it shall be deemed necessary to make a strict 
classification as required by the terms of the decree, the 
Master can do that by means of the evidence already 
taken.” (Record pp. 170 to 1381.) 


Every dollar of the claims of these five appellees 
before the Court is solely for construction. 


This report contains the claims of four of the five 


appellees now before the Court, to-wit: The Pittsburgh 
Bessemer Steel Company (Limited), the Cleveland 
Rolling Mill Company, the Smith Bridge Company and 
Crerar, Adams & Co. 

On September 28, 1886, appellant Porter filed sep- 
arate and several exceptions to the Master's report as to 


the claims of the four appellees above named. 
(Record pp. 181 to 185.) 

Exceptions were also filed to the report as to all 
the other claims therein allowed, but these exceptions 
have not been heard or determined by the Court, and 
have no connection with the appeals here’ presented. 

On October 8, 1886, the Master filed his report on 
the claim of appellee Volney Q. Irwin. (Record pp. 
185 to 187.) On the same day appeilant Porter filed 
exceptions to this report. (Record pp. 191 to 192.) 
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On October 9, 1886,—the Circuit Judge presiding— 
the Court heard the several exceptions to the Master’s 
report touching the claims of these five appellees. The 
Court overruled all the exceptions of appellant Porter 
and rendered final decrees in fuvor of these five appel- 
lees, decreeing that these several claims are prior, supe- 
rior and paramount in lien to the lien of the mortgages, 
and bonds secured thereby, and that they be paid out of 
the proceeds of the sale of the property covered and 
conveyed by the mortgages to New, Trustee. Porter 
prayed a separate appeal from each of the five decrees 
in favor of these appellees, which appeals were granted 
and supersedeas bond given as required by the decree. 

_. (Record pp. 192 to 198.) 


THE PITTSBURGH BESSEMER STEEL COMPANY 8 CLAIM. 


The intervening petition of the Pittsburgh Besse- 
mer Steel Company shows 0» its face that it is a con- 
struction claim, and that the rails were used in the orig- 
inal construction of the railway north of Attica. 


It charges that the rails were received by the rail- 
way company and laid in the track before any bonds 
were issued, and that Porter took the bonds with full 
notice of the rights and claims of the Pittsburgh Besse- 


mer Steel Company. 

It does not pretend to charge any frand in the mort- 
gage or bonds. 

It does not pretend to have taken, or attempted to 
take, any Jien under the Indiana statute. 

It alleges that the railway company wrongfully took 
the rails-and put them in the track after they had been 


stored at Goodland. 
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It admits having received $10,000 on the rails, which 
of course, waived any alleged wrongful taking of the 
rails by the railway company after they reached Good- 
land. (Record pp. 71 to 73.) 

The mortgage was executed and recorded in No- 
vember, 1881. One milliun dollars of bonds secured by 
it were issued in December, 1881. No rails were ship- 
ped by intervening petitioner, as shown by the petition, 
until January 10, 1882. 

The evidence of William Foster, Volney Q. Irwin, J. 
W. Swan, Henry Crawford, and many others, conclu- 
sively establishes the fact that when these rails were re- 
ceived and laid in the track, the road was in process of con- 
struction from Attica north to Fair Oaks, and that the 
original construction thereof was not completed for 
nearly two years after these rails were received and laid 
in the track. 

It is clear from the testimony that these rails were 
not used in construction until some time in the year 
1882, many months after $1,000,000 of these bonds had 
beea pledged to Dull and McCormick. (Record p. 770.) 

It is certainly conclusively established by the testi- 
mony that the debt due the Pittsburgh Bessemer Steel 
Company is not a debt of the Chicago and Block Coal 
Railroad Company, nor any lien upon the property of the 
latter company, and can have no equity to be paid out 
of the proceeds of sale of the railway south of Attica, 
being the old Chicago and Block Coal Railroad. Not 
one of these rails went into that road. It was con- 
structed and in operation years before the construction 
of the original Chicago and Great Southern Railway 
north from Attica was commenced. 
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THE CLEVELAND ROLLING MILL COMPANY’S CLAIM. 


This appellee was made defendant to appellant Por- 
ter’s bill for foreclosure. On June 24, 1885, appellee, 
with others, filed its amended answer. 


(Record pp. 42 to 52.) 


This answer admits that the claim is for “ rails for 
the building of said roa:l,” and that the claim now unpaid 
accrued “after the first of July, 1882.” (Record p. 43.) 


This answer contains these further averments, viz: 
“And these defendants, further answering, say that the 
materials furnished for the building of said railway by 
each of them respectively, was furnished, and the indebt- 
edness therefor became due to them, and each of them 
respectively, after the default in the interest on the bonds 
of said railway company, as set forth and complained of 
by said complainant in his bill of complaint, and that 
after the first default in the interest complained of by 
said complainant in the bill of complaint, the said ma- 
terial was used in the construction of the said railway 
by the said railway company, and for the benefit and 
advantage of the said railway property.” 

(Record p. 44.) 


This answer charges that the construction contract 
of Crawford was fraudulent and void. It will be re- 
membered that the mortgage was executed and recorded 
in November, 1881, and one million dollars of the bonds 
were issued in December, 1881, and put in pledge to 
Dull on January 27, 1882, while Crawford's construction 
contract was not made until March 18, 1382. 


It will be further remembered that at the time the 
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mortgage was made and the one million dollars of bonds 
were issued, Crawford had no official connection what- 
ever with the company. THe was simply a stockholder 
owning a majority of the stock, and had furnished a 
large amount of cash that had been paid into con- 
struction. 

There is not a word of evidence tending to prove 
that either Dull & McCormick or Drexel, Morgan & Co., 
or Porter, ever had the slightest suspicion, knowledge 
or notice that anybody asserted or claimed that there 
Was any infirmity whatever in the mortgage or bonds. 
On the contrary, the proof is conclusive that neither of 
them had any such knowledge or suspicion, and that, in 
fact, no infirmity or fraud existed. 

On August 4, 1-85, this appellee, with others, filed 
what is called in the record a eross bill. (Record pp. 
53 to 61.) This pleading also admits that the claim of 
this appellee is for rails used in the original construction 
of the first Chicago and Great Southern Railway Com- 
pany north of Attica. 

Both the answer and cross bill aver that the claim 
was reduced to Judgment in the Newton Circuit Court 
of Indiana on March 11, 18:5, but as this was long 
after the property was in the possession of a Receiver, 
of course this judgment in no degree strengthens the 
claim. It certainly did not give the claim priority over 
the mortgage and bonds issued in 1881. On March 12, 
1850, appellee filed an intervening petition. 

(Record pp. 142 to 145.) 

This petition shows that appellee brought suit in 
the United States Circuit Court tor the Northern Dis- 
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trict of Illinois, and on May 10, 1884, took judgment. 
Afterwards, on March 11, 1885, appellee took another 
judgment on the same claim,—we suppose on a tran- 
script of the Illinois judgment,—in the Benton Circuit 
Court of Indiana. 

The evidence shows that the contract for this iron 
was made October 10, 1881. The first shipment was 
November 14, 1851. The total amount delivered up to 
November 28, 1881, came to $22,634.36. This amount 
was paid to the Cleveland Rolling Mill Company in full 
on March 24, 1883. (Record p. 864.) This money was 
paid directly out of the Drexel, Morgan & Co. loan on 
the pledge of these bonds, and the Cleveland Rolling 
Mill Company knew that fact when it got the money. 

(Record pp. 799 to 808, and 651 and 682.) 

The Cleveland Rolling Mill Company never took, 
or attempted to take, any lien under the Indiana statute, 
so the President of the company testifies. 

(Record p. 809.) 


All that is now due on the claim of this appellee, 
accrued after the mortgage was executed and recorded, 
as is shown by the accounts of appellee set forth in 
ti2 record. (Record pp. 853 and 838.) 


The mortgage was recorded in every county along 
the line of the road prior to November 29, 1881. 


This whole claim accrued before the consolidation 
in 1883 of the first Chicago and Great Southern Rail- 
way Company with the Chicago and Block Cval Railroad 
Company. Hence by no possibility could this claim be 
any cluim against, or lien upon, the railway and property 
south of Attica. 
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There is no line or letter of testimony in this case 
proving or tending to prove, that the Cleveland Rolling 
Mill Company has any legal or equitable claim upon 
the railway and property north of Attica prior or 
superior to the lien of the mortgage and bonds issued 
thereunder. 


THE SMITIL BRIDGE COMPANY'S CLAIM. 


The claim of this appellee is for balance due for 
furnishing materials and constructing two bridges on 
the line of the Chicago and Great Southern Railway 
north of Attica, one over the Wabash River, and the 
other over Pine Creek, both being in Warren County, 
Indiana. 

On April 18, 1885, appellee filed an intervening 
petition. (Record pp. 24 to 39.) 

It will not be necessary to examine this petition, 
because it was afterwards amended. 


On August 4, 1885,—erroneously printed “ 1886”,— 
Messrs. Straight, Wiley and Carter, and Harris and 
Calkins, as Solicitors of the Smith Bridge Company, 
filed an answer in which were made substantially the 
saine charges as were made in the answer of the alleged 
taxpayers, Swan and Atkinson, heretofore mentioned. 

(Record pp. 62 to 69.) 

This answer was explicitly withdrawn on September 

89, 1885. - (Record p. 82.) 


On December 29, 1885, appellee filed its amended 
intervening petition, which is the pleading upon which 
this claim now rests. This petition sets up the contracts 
under which the two bridges were built, avers the 
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furnishing of the materials and performance of the work. 
That it has never waived nor released its title or right to 
the bridges, and charges that Porter bought the bonds 


with full knowledge that the defendant railroad company | 


had not paid for the bridges, and that appellee was the 
builder and owner thereof. It makes no charges what- 
ever against the validity or good faith of the mortgage, 
and bonds issued thereunder, or the construction con- 
tract of Crawford. — (Record pp. 121 to 123.) 

On March 16, 1886, appellee filed another paper 
called its claim. We suppose this paper was fi ed under 
the clause of the second foreclosure decree requiring all 
claimants to file their claims before Master Fishback. 
Tais last paper is simply a condensed statement of the 
averments of the amended petition of December 29, 
1885. (Record p. 146.) 

The two bridges built by this appellee were built 
in the original construction of the Chicago and Great 
Southern Railway. They were built in the years 182 
and 1883. The contracts were directly with the Chicago 
and Great Southern Railway Company, the first contract 
bearing date October 26, 1882, the other July 24, 188-5. 


The contract price of the two bridges was $39,450. 


Appellee has been paid on said contracts §1%,850. 
(Record pp. 809 and 810.) 
The remainder of the contract price, and interest 
thereon, muke up the amount mentioned in the Master's 
report. The claim of appellee is that by the contracts 
the ownership of the bridges remains in appellee until 
full payment therefor is made, notwithstanding the fact 
that the material is permanently attached tu the right 
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of way of the railway, and has become a part of the 
superstructure and track of the railway. 


On October 8, 1886, the Master filed a supplemental 
report on this claim, by which it appears that appellee, 
on taking the contracts for the building of these bridges, 
required and received, and still retains, the personal. 
guaranty of Henry Crawford on each of the contracts, 
and that upon adjustment of accounts between the rail- 
way company and appellee on April 3, 1884, appellee 
took from Henry Crawford his personal check for the 
balance due, which check appellee still retains. 

(Record pp. 187 to 191.) 


The evidence taken by appellee in support of this 
claim shows that no mechanic’s or builder's hen was 
taken, and supports the facts found by the Master's 


supplemental report. (Record pp. 807 to 823.) 


These contracts were made long after the mortgage 
was executed and $1,000,000 of bonds issued thereunder. 


Appellee knew of the bonds being pledged to Drexel, 
Morgan & Co. This appears from the letter of Tolerton 
to Porter of December 5, 1884. (Record p. 189.) 

Henry Crawford testifies to the same effect. 

(Record p. 652.) 

This is a construction claim for bridges on the new 
railway north of Attica. It cannot by any means be 
held to be a debt of, or claim against, the old Chicago 
and Block Coal Railroad south of Attica. 

It is in fact, and in law, simply an unsecured debt 
of the Chicago and Great Southern Railway Company,— 
unsecured by any lien upon, or superior equity against, 
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the railway, but secured by the guaranty obligation and 
personal check of a third party. 


CRERAR, ADAMS AND COMPANY 8 CLAIM. 


The claim of this appellee is for railway materials 
and supplies furnished to the Chicago and Great South- 
ern Railway for and during its construction. These 
materials were furnished solely upon the credit of the 
railway company as an unsecured indebtedness. The 
first item of the acccount is for material delivered 
January 12, 1888, and the account extends from that 
date on to the appointment of a Receiver. The mort- 
gage had been of record and one million dollars of bonds 
had been issued thereunder, and had been outstanding 
for over a year, before this necount commenced. The 
only pleading on this claim is the account duly verified. 

(Record pp. #1 to 95) 

The evidence introduced in support of this clatin 
shows that the claim is for “railroad supplies,” and 1s 
an ordinary unsecured debt. (Record p. 806.) 

That the claim accrued for construction is conclu- 
sively proved by the dates at which the supplics were 
furnished, taken in connection with the evidence of 
Foster, Irwin, Swan, Crawford and many other witnesses, 
to the effect that the railway was then in process of 
construction. : 

It is not pretended that this appellee ever took, or 
attempted to take, any lien on the railway under the 
statute of Indiana. 


VOLNEY Q. IRWIN'S CLAIM. 


The claim of this appellee is for balance due him 
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for earth work and constructing grade in the original 
construction of the railway north of Attica. The work 
was performed in Warren and Benton Counties. Irwin 
was made defendant to Porter's foreclosure bill. On 
April 9, 1885, Irwin filed a pleading called a cross bill, 
but which is in fact an answer and intervening petition. 
In this pleading appellee sets forth his construction con- 
tract; avers that he did work under it to the amount of 
$55,000; that the railway company has paid him all of 
this, excepting about $12,000; that on October 17, 
1883,—within sixty days after the completion of the 
work,—he filed notice of lien in the Recorder's office of 
Warren County under and pursuant to the statute of 
Indiana, and that “on the day of October, 18838, 
he filed a copy of said notice in the Recorder’s office in 
said county of Benton;” that he brought suit in War- 
ren Circuit Court to foreclose said lien and obtained 
judgment for $11,781.16, and decree for foreclosure and 
sale of all of that part of the railway covered by his 
lien in Warren County; that his judgment remains un- 
paid,—he omits to state the important fact that he had 
the property sold on his lien, and bought it in, and that 
the Trustee, New, redeemed it from his foreclosure sale; 
that he brought suit in Benton Circuit Court to fore- 


close the lien in that county for the same indebtedness, 
which suit is still pending,—he omits to state the im- 
portant fact that the work in Benton County was 
included in his suit in Warren Circuit Court, and that in 
that suit he litigated his entire lien and took decree for 
his entire debt. He further avers that the road was not 
finally and definitely located between the points named 
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in his contract when the mortgage to New was recorded 
and that none of the bonds were sold until after he had 
completed his work. 

He also avers that the bonds were issued without 


consideration. (Record pp. 17 to 19.) 
On August 4, 1885, Irwin filed another answer to 
Porter's foreclosure bill. (Record pp. 69 to 71.) 


In this answer he makes substantially the same 
averments as in the pleading last above mentioned. At 
the close of this answer he seeks, by reference, to make 
the averments of the answer of the Smith Bridge Com- 
pany part of his answer, It will be remembered that 
this answer of the Smith Bridge Company was with- 
drawn as to that company, the pleading to “remain on 
file as an exhibit to other answers filed by said Solicit- 
ors.” (Record p. 82.) 


On April 19, 1886, Porter filed his answer to Irwin's 
intervening petition. (Record p. 153.) 


These pleadings of appellee are very reckless in 
some of their averments. 


The facts as testified to by Irwin himself disprove 
the chief averments of his pleadings. He swears that 
he began work on November 17, 1881, but “had done 
very little of it” by March 18, 1882; that hia first pay- 
ment was in March or April, 1882; that he was paid 
some in the spring of 1882, and occasiona ly a little 
through that summer, and that from the spring of 1883 
he was paid regularly until the last estimate, which re- 
mained unpaid; that he knew hia money was coming 
from Drexel, Morgan & Co. on the mortgage bonds; 
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that he knew that the bonds had been issued as early as 
the spring of 1882,—was told so by the President, 
Foster. (Record pp. 536 to 545.) 


Henry Crawford testifies that Irwin knew that 
Drexel, Morgan & Co. were loaning money on the bonds, 
and that he was being paid out of money received trom 
Drexel, Morgan & Co. (Record pp. 652 and 653.) 

On October 17, 1883, Irwin filed notice of lien in 
Warren County. On October 23, 183, he brought suit 
in Warren Circuit Court to foreclose his lien. In his 
complaint he includes his entire work, both in Benton 
and Warren Counties. Proper issues were joined, and 
in March, 1884, decree for $11,815.70, and for foreclosure 
of lien and sale of the property was entered. In June, 
1884, execution issued. On July 12, 1884, the property 
was sold by the Sheriff and bought in by Appellee Irwin 
for $500, and the Sheriff issued to Irwin his certificate 
of the sale. On July 10, 1885, John C. New, Trustee, 
redeemed the property pursuant to law, and received 
from the Clerk of the Warren Circuit Court a certificate 
of redemption. (Record pp. 778 to 793.) 


By this sale Irwin exhausted his lien. The finding 
of the Master that the redemption by New, the holder 
of a senior mortgage, brought the property back under 
the lien of the decree of Irwin,—who. had just sold it 
under that decree, is absurd, in view of the express pro- 
visions of the redemption statute of Indiana. 

The Court will pardon the length of this statement, 
in consideration of the fact that we are here presenting 


five separate appeals. 


Fare 
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ASSIGNMENT OF ERRORS. 


First. The Circuit Court erred in decreeing the 
several claims of these five appellees to be liens upon 
the railway and property of the original Chicago and 
Great Southern Railway Company prior, superior and 
paramount to the lien of the mortgage or deed of trust 
executed and delivered by the original Chicago and 
Great Southern Railway Company to John C. New, 
Trustee, dated November 1, 1881. 

Second. The Circuit Court erred in overruling the 
the several exceptions of appellant Porter to the reports 
of the Master upon the several claims of these five 
appellees. i 

Third. The Circuit Court erred in decrecing the 
several claims of these tive appellees to be lens upon 
the railway and property of the consolidated Chicago 
and Great Southern Railway Company prior, superior 
and paramount to the lien of the mortgage or deed of 
further assurance, executed and delivered by the con- 
solidated Chicago and Great Southern Railway Com- 
pany to John C. New, Trustee, dated April 9, 1883, con- 
veying to said New, as Trustee, the railway and property 
formerly known as the Chicago and Block Coal Railroad. 


ARGUMENT AND CITATION OF AUTHORITIES ON POINTS COM- 
MON TO THESE FIVE APPEALS. * 


1. The mortgages and bonds held by appellant 
Porter are valid obligations of the railway company. 
That they are valid and binding as against the company 
is conceded. No one can question that the company 
owes a large debt, for the construction of its railway, 
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represented by these mortgage bonds. No fact appears 
in the record proving, or even tending to prove, bad 
faith, irregularity, deceit or fraud in the execution of 
the mortgages to New, and the issuing of bonds there- 


under. On the contrary, the evidence conclusively es- 


tablishes the fact that these bonds in the hands of appel- 
lant Porter represent actual values received by the rail- 
way company. They represent the entire purchase 
money that was paid for the Chicago and Block Coal 
Railroad extending south from Attica to Yeddo. They 
represent every dollar of the money paid by Drexel, 
Morgan & Co.,—through their agent,—directly upon 
the construction of the railway north of Attica,— a con- 
s.derable portion of which money was paid to these five 
appellees. They represent every dollar paid by Henry 
Crawford out of his own means for the construction of 
this new railway north of Attica. In a word, these 
bonds represent all that has ever been paid by the Chi- 
cago and Great Southern Railway Company for the 
Chicago and Block Coal Railroad, and all that has ever 
been paid for the construction of the sixty miles of new 
road from Attica to Fair Oaks, excepting only some 
$49,000 or $50,000 received from aid voted by town- 
ships. } 

Three objections to the mortgage and bonds were 
presented in the Circuit Court. 


First:--That at the time the mortgage was exe- 
cuted and the bonds issued, Henry Crawford owned the 
entire stock of the company and dominated the Board of 
Directors, and that the mortgage and bonds were exe- 
euted and issued under the dictation and coercion of 
Henry Crawford. These charges are not true. The evi- 
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dence proves conclusively that in November and De- 
cember, 1881, and Janusry, 1882, when the mortgage | 
was executed, and the one million dollars of bonds were 
issued and pledged to Dull and McCormick, Henry 
+ Crawford was not a director or officer of the company. 
| William Foster was President and Foster and his asso- 
; ciates constituted the entire Board of Directors. Craw 
| ford had never been at a meeting of the Board, Foster 
and his Board of Directors remained in full power and 
j , control until March 15, 1882. That this Board of Di- 
rectors was not dominated or controlled by Crawford is _ 
| conclusively proved by the fact that when Crawford 
asked the Board to enter into a construction contract 
with him and sent the Board.a draft of a contract he 
wished executed, the Board of Directors flatly rejected 
the contract. (Record p. 877.) 
T " When the mortgage was executed and the one mil- 
lion dollars of bonds were issued and pledged to Dull and 
McCormick, Henry Crawford held $50,250 par value of 
the stock. President Foster held $10,000 par value of 
| the stock, and other parties held something over $2,500 
| par value of the stock. (Record pp. 860 and 861.) 
The mere fact that Crawford owned a majority of 
the stock did not put the company under his control; 
nor can he, from such ownership of stock, be held to 
dominate the Board of Directors. , This point is clearly 
: settled by this Court in its decision in the case of Pull- 
, man Car Co. v. Missouri Pacific Railway Co. 115 U. 8. 596. 
The evidence of Foster, Swan, Crawford, and others, 
and particularly the memorandum of Foster delivered 
with the one million dollars of bonds, clearly proves that 
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the bonds were issued by Foster and his Board of Di- 
rectors in perfect good faith, and largely for indebted- 
ness of the railway company then existing. It is proved 
that this memorandum,—although unsigned,—is in the 
handwriting of Foster, and was delivered to Starin, 
Crawford’s employee, with the one million dollars of 
bonds. The memorandum appears in the record on 
page 864. 


Second :—One or two of these appellees charge that 
the mortgage and bonds were executed and issued with- 
out consideration. It is not necessary to discuss this 
objection. There is not a word of evidence in support 
of it, while the proof that a large consideration has been 
received by the company for these bonds is abundant 
and conclusive. The memorandum of Foster above 
cited shows that these bonds represent the entire pur- 
chase price of the Chicago and Block Coal Railroad 
and all the cash advanced by Crawford. The contract 
with Drexel, Morgan & Co., under which they paid out 
$350,000 in cash, proves that these bonds represent the 
money advanced by them. 


Third :—It was at one hearing in the Circuit Court 
argued by Solicitors for these appellees that the mort- 
gage and bonds are invalid, because there was no legal 
Board of Directors of the company at the time the 
mortgage was executed and the one million dollars of 
bonds issued. This argument was based on the assump- 
tion that Crawford, or Crawford and Foster, then owned 
all of the capital stock of the company, and that there- 
fore the persons acting as directors were not eligible to 
so act, because they were not stockholders. As has al- 
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ready been seen, this assumption is false in fact, and 
therefore any conclusion founded upon it must be erro- 
neous. The evidence proves that when the mortgage was 
executed and the one million dollars of bonds were issued 
and pledged to Dull and McCormick, Crawford and 
Foster did not hold all the stock. Other parties held 
over $2,500 par value of it as late as March 15, 1882. 

(Record pp. 860 and 861.) 


But it will hardly do for these appellees to assume 
this position, for, if the mortgage and bonds are invalid 
because there was no legal Board of Directors, then 
the contracts between these appellees and the railway 
company, upon which they base their claims now before 
this Court, are void for the same reason; so also would 
the consolidation by which the railway company pro- 
cured the Chicago and Block Coal Railroad be void, and 
that road would have to be restored to Crawford free 
from all claims or debts of the Chicago and Great 
Southern Railway Company. 
These directors were stockholders. But, even if 
they had not been stockholders, they were acting direc- 
tors, holding themselves out to the world as directors, 
and were directors de facto. Under such circumstances 
their official acts bind the corporation, and all persons 
claiming under it. 
Woods Railway Law, Vol. 1, Sec. 148, and 
authorities there cited. 
Boone on Corporations, Par. 140. 
Green's Brice’s Ultra Vires, 2 Am. Ed., pp. 52 
to 528, and authorities there cited. 
Angel & Ames on Corporations, 10th Ed. Par. 
287, p. 287, and authorities there cited. 
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2. The claims of these appellees are for the original 
construction of the railway. The principle laid down in 
Schall’s Case, 99 U. S. 256, and many subsequent decis- 
ions of this Court following that case, does not apply to 
claims for original construction. The principle decided 
in these cases is that a completed railway, opened for use 
by the public, owes certain duties to the public in return 
for its franchise rights, the chief of which duties is to 
keep the railway open for travel and transportation of 
freight,— to keep it a “going concern.” These cases, 
therefore, hold that if earnings have been diverted to 
payment of bond interest, or improvement of the mort- 
gaged estate, and thereby operating expenses have accumu- 
lated and remain unpaid when a Receiver is applied for 
and granted, the earnings of the Receivership—and if 
need be the proceeds of sale of the property shall be 
applied to a complete restoration of all earnings diverted 
to bond interest and improvement of the mortgaged 
estate; the theory being that all earnings are first 
applicable to the operating expenses and necessary 
repairs, and that ‘here are no net earnings applicable to 
payment of bond interest and improvements until after 
all operating expenses and repairs are fully paid. 


These cases go further and hold that even if no 
earnings had been diverted prior to the appointment of 
a Receiver, still the fact that the road has ‘been kept a 
‘“‘ going concern,” and that its franchise rights have been 
preserved by continuing it in operation, furnish an 
equity broad enough and strong enough to support the 
payment out of proceeds of sale of all operating expenses 
incurred prior to the Receivership,—or at least for such 
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@ period ot time prior to the Receivership as to the 
Court shall seem equitable and just. But these decisions 
and principles of equity upon which they rest, are not 
at all applicable to claims accrued for the original con- 
struction of a railway. They cannot apply in this case. 
These five appellees gave credit to the railway company 
for their work. It was construction work. Nota dol- 
lar of these five claims is for operating expenses. No 
part of the work or materials furnished by these five 
appellees went towards keeping a completed road in 


Operation. 


When these claims accrued the Chicago and Great 
Southern Railway Company had not opened its road 
for use as a common carrier. It then owed no duties to 
the public. 

As has been shown in our statement of facts, these 
claims accrued after the mortgage had been executed 
and recorded, and after one million dollars of the bonds 
secured thereby had been issued and pledged to innoceni, 
good faith holders for value. 

Even if they had accrued before the mortgage was 
executed, that would not prevent the lien of the mort- 
gage from being superior to them. Wabash, St. Louis 
and Pacific Railway Co. v. Ham, 114 U.S. 595 to 598. 
A railway company that owes floating and unsecured 
debta has complete and absolute right to execute a mort- 
gage on its railway and property to a competent Trus- 
tee, and issue bonds secured by said mortgage, and such 
bonds in the hands of holders for value, will have a 
lien superior and paramount to any such floating debts, 
in fact, floating debts have no lien whacever upon the 
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property. They are simply debts of the company and 
constitute no specific lien upon the property of the 
company. 

But the claims of these appellees accrued after the 
mortgage was executed and recorded, and after bonds 
issued thereunder had been pledged for value. If, there- 
fore, these construction claims constitute a lien upon the 
railway superior and paramount to the lien of the mort- 
gage bonds, they must acquire such lien by mvans of 
some occult principle of law hitherto wholly undiscovered. 


No well considered adjudicated case has been, or 
will be, cited, holding that unsecured floating debts for 
construction are a lien on a railway superior to the lien 
of a valid mortgage duly recorded, and bonds issued 
thereunder, and held by good faith purchasers for value. 
The authorities in support of the superior and first lien 
of these bonds are abundant and without conflict. 


Although it has frequently been attempted to prefer 
the claims of construction contractors and material men 
to the rights of bondholders, the Courts have steadfastly 
held that such construction debts have no equity in pre- 
ference to the lien of a previously recorded mortgage. 


Couit3 have no lawful right to postpone the lien of 
a recorded mortgage to the supposed equity of a subse- 
quent creditor who dealt with full knowledge of the 
encumbrance. The owner of iron rails which were laid 
in the track of a railway under an agreement that they 
could be taken up if not paid for, acquired no rights 
against a previous mortgage. 


Pierce v. Emery, 32 N. WH. 484. 
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When moneys are advanced to pay taxes and for 
rights of way, a judgment taken therefore has no equity 
against the bondholders. 

Coe v. Columbus, Piqua § Indiana R. R. Co., 10 
Ohio State 372. 

When rails, or other material which becomes affixed 
to, and a part of, the principal thing, are furnished, the 
creditor furnishing the same can have no claim superior 
to a prior mortgage. 

United States v. New Orleans Railroad, 12 Wall. 
365. 

This doctrine is very fully discussed in the case of 
Galveston Railroad v. Cowdrey, 41 Wall. 480 to 483. In 
this case a creditor who had furnished rails to construct 
@ portion of the road claimed an equity prior to the 
bonds. The Court said: | 

“The rails put down on the company’s road became 
a part of the road. The road itself was included in the 
mortgages to complainant. Pulsford, by allowing his 
property to go into and become a part of the road, con- 

sented to its being covered by the mortgages in question. 
He acquired no lien which can displace them. We 
have no hesitation in saying that Pulsford’s claim to 
priority cannot be maintained.” 

To the same effect are the following cases : 

Dunham v. Railroad Co., 1 Wall. 254. 
Dillon v. Barnerd,21 Wall. 440. 
Wright, Assignee, v. Kentucky ¢ Great Eastern 
Railway Company, 117 U. 8. 72. 
Buncombe County Commissioners v. Tommey, 115 
U.S. 122. 


Coe v. New Jersey Midland Railway Co. 31 N. J. 
Eq. 105. 
Bear v. B. C. R. § M. Ry. 48 Towa 619. 
There is no such thing in the law as an implied lien 
on the tangible property or a railroad. 
Cincinnati v. Morgan, 3 Wall. 275. 
David v. Alvord, 94 U.S. 545. 
Fosdick v. Schall, 99 U.S. 285. 


38. It was argued in the Circuit Court, and we 
suppose will be again argued here, that Crawford’s con- 
struction contract was fraudulent and void, and that in 
in some mysterious way that contract makes the mort- 
gage and bonds inferior in lien and equity to these con- 
struction claims of appellees. 


The mortgage was executed and recorded in Nov- 
vember, 1881. One million dollars of bonds secured by 
it were issued in December, 1881, and pledged to Dull 
and McCormick in January, 182, while Crawford’s 
construction contract was not made until March 18, 
1882. 

This one million dollars of bonds issued under the 
mortgage and pledged to Dull and McCormick long 
before Crawford’s construction contract was made, 
exceeds the present value of the entire railway property. 
Hence it would seem that questions touching that con- 
struction contract have little, if any, significance in this 
ease. The substance of Crawford's construction contract 
is, that in consideration of the bonds and stock which 
he was to receive under the contract, he bound himself 
not only to complete but to equip the road. The 
evidence shows that he failed to fully perform this con- 
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tract, but there is no evidence showing, or tending to 
show, that the contract itself was unfair. Certainly 
partial failure in the performance of a contract is no 
ground for denying relief upon the contract in so far as 
it was performed. This construction contract, entered 
into by Crawford on the 18th of March, 1882, has no 
taint of fraud about it. It is not constructively fraudu- 
lent, because when it was made Crawford was not a 
director or trustee, or offiter of the railway company. 
His only connection with the company was that he was 
the owner of stock in the company. The evidence 
clearly shows that the contract was entered into for the 
purpose of aiding Crawford in the negotiation of the 
bonds then held in pledge by Dull and McCormick. 
Only $200,000 of bonds were issued after this contract 
was made. One million dollars of the bonds had been 
issued and pledged to Dull and McCormick to secure 
the payment of the balance due for the Chicago and 
Block Coal Railroad, months before the construction 
contract was made. When this contract was made 
Crawford was a large creditor of the company for money 
advanced and paid into construction. At the time this 
contract was entered into Crawford was under no obli- 
gation to incur new risks and make further advances, 
except on terms. Under Section 3019 of Indiana., 
Statutes, 1881, the company had the clear right to dis- 
pose of its bonds and stock at such rates as it saw fit. 

It will be remembered that long after this first mil- 
lion dollars of bonds had been issued and delivered to 
Crawford, and by him pledged to Dull and McCormick, 
Foster and his Board of Directors rejected and refused 
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a construction contract proposed to them by Crawford, 
thus showing that when the million dollars of bonds 
were issued and delivered to Crawford they were not 
delivered under any construction contract with him. 


The evidence of Foster, Little, Swan, Crawford, 
and others, proves that Crawford had been advancing 
from his own means large amounts of money, and it 
was to reimburse him the $300,000 or $400,000 of his 
own means already paid into the work, and to enable 
him to complete the payment for the Chicago and Block 
Coal Railroad and go on with the work of construction 
that this million dollars of bonds were issued to him. 
The evidence further shows conclusively that every dol- 
lar ever received by reason of the issue of the bonds 
went directly into the property. 


This construction contract was not an actual fraud. 
The property produced by the money of the contractor, 
Henry Crawford, has never been worth the actual cash 
expended in its construction. From the date of the 
construction contract, March 18, 1882, the railway com- 
pany was never able to issue or deliver a single bond 
under that contract except by the consent of Dull, or 
Drexel, Morgan & Co, the parties holding the bonds 
and stock in pledge. All the advances of cash made by 
Crawford after the date ot his construction contract 
were made without any security whatever to him. Every 
bond issued after the contract with Drexel, Morgan & 
Co., by that contract, was required to be delivered di- 
rectly to Drexel, Morgan Co. as additional security to 
them. The proof is absolute that Crawford has realized 
no profits whatever out of the mortgaged estate, never 


having received one dollar for his services or a dollar in 
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reimbursement of the vast sums of money he has paid 
into this work. Under the facts, the construction con- 
tract seems to have no material bearing whatsoever upon 
this case. 

Kitchen v. St. L. K. C. § N. Ry, 69 Mo. 224. 

The rule is well settled that even when a contract 

is voidable by reason of the fact that it was made by 
the company with parties interested in the company, 
the stockholders’ right to rescind must be exercised as 
svon as it may reasonably be done after the facts are 
known which give the right of recision. 

Twin-Lick Oil Co. v. Marbury, 91 U.S. 587. 

Grimes v. Sanders, et-al., 938 U. 8. 58. 

Hayward v. National Bank, 96 U.S. 618. 


There was no secrecy about this transaction. This 
construction contract was spread at large upon the rec- 
ord book of the railway company the day it was en- 
tered into. 

“Tt never has been held that such arrangements 
were invalid when it appears that the stockholders were 
properly consulted and sanctioned what was done, either 
by their votes or silence.” | 

Hotel Company v. Wade, 97 U. 8. 23. 
Dimpfell v. Ohio & Mississippi Ry, 110 U. 8. 210. 

Even if this construction contract could be held 
void by reason of the fact that Henry Crawford waa a 
stockhcider when he entered into the contract with the 
company, still no Court would Jisten for an instant to 
the suggestion of rescinding a contract, under which 
about sixty miles of railroad Lad been constructed with- 
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out enforcing repayment of the amount actually ex- 
pended in good faith under the contract. 
Thomas v. Railroad Co., 109 U. 8. 526. 


No precedent can be cited where Courts have ever 


avoided such executed contracts at the election of cred- 
itors. 


That subsequent creditors cannot be heard to im- 
peach a contract executed before they dealt with the 
company, is settled by the explicit decision of this Court 
in the case of Graham v. Railroad Company, 102 U.S. 148. 


The claims of four of these appellees accrued long 
after Crawford’s construction contract was made. 


The claim of the Cleveland Rolling Mill Company 
accrued before this construction contract was made, but 
it is estopped from attacking this contract, and transac- 
tions of Crawford made thereunder, by the fact that it, 
with full knowledge, received and acknowledged receipt 
of money coming directly from Drexel, Morgan & Co. 
on a pledge of these bonds made to Drexel, Morgan & 
Co. by Crawford after the construction contract was 
made, and while Crawford was carrying on the work of 
construction under and pursuant to his contract. 


4. These bonds are commercial securities. 


There is no fact in this record tending to taint them 
with fraud, or even to cast a shadow of suspicion over 
them. Dull and McCormick, Drexel, Morgan & Co. and 
Porter were respectively successive purchasers in good 
faith of these commercial securities, and are entitled to 
protection accordingly. Even if facts existed casting a 
taint upon these bonds, there is not a particle of evi- 
dence in the record tending to show that either of these 
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successive holders took the bonds with notice of such 
taint. They all paid large sums of money, and parted 
with large values, upon the faith of these bonds as valid 
securities. Drexel, Morgan & Co. had full and careful 
investigation made by eminent lawyers before they took 
the pledge of these bonds to secure their loan of $350,- 
000 in cash. _ (Record pp. 932 to 936.) 

Good faith holders of such securities are protected 
by law. 

It cannot be pretended with any sincenty that there 
is the slightest evidence that either Dull and McCor- 
mick or Drexel, Morgan & Co. or Henry H. Porter had 
any notice or intimation of any irregularity or infirmity 
in these bonds when they made-these large advances of 
money on them. Until long after these transactions 
were completed, and the money paid, and this suit 
brought, there was no claim made by anybody, either 
taxpayer or creditor, that the bonds were not in every 
respect regular and valid. 

The law protecting bona fide holders of commercial 
securities for value is well settled by decisions of this 
Court. “The mere possession of negotiable bonds is 
prima facie evidence that the holder is the proper owner 
and lawful possessor of the same, and nothing short of 
fraud, not even gross negligence, if unattended with 
mala fides, is sufficient to overcome the effect of that 
evidence, or to invalidate the title of the holder, sup- 
ported by that presumption.” 

Goodman v. Simonds, 20 How. 348. 
Murray v. Lardner, 2 Wall. 110. 
Railway Co. v. Sprague, 108 U. 8. 760. 
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Pana v. Bow’er, 107 U.S. 542. 
Galveston Railroad v. Cowdrey, 11 Wall. 459. 
Suspicion as to the title, or the knowledge of such 
suspicion as would have put a reasonable man upon in- 
quiry, are not sufficient to constitute a defense. Thi 
holder must be personally chargeable with fraud. Even 
if there is fraud or illegality in the inception of the se- 
curities, the holder protects himself when he shows he 
paid value. Any holder who acquires such securities 
in good faith and for value, has a title good against the 
world, and can enforce it against the maker for the full 
amount thereof, wholly irrespective of the price at which 


he bought. 
Collins v. Gilbert, 94 U.S. 753. 


Cromwell v. County of Sac, 96 U.S. 51, 58. 
Lilienthal’s Tobacco v. United States, 97 U.S. 266. 


There is not the slightest evidence that Porter had 
uny notice, or even a suspicion, that there was any ir- 
regularity or infirmity in these bonds when he paid 
Drexel, Morgan & Co. over $3s2,000 in cash tor them. 
There was no infirmity in the bonds, but even if there 
had been, and if Porter had known of that infirmity, 
still he could protect himself and his title by the title of 
Drexel, Morgan & Co., and through them, by the title of 
Dull and McCormick. 

Montclair v. Ramsdell, 107 U. 8. 160, 161. 


5. It was argued in the Circuit Court that Porter 
did not buy the bonds of Drexel, Morgan & Co., but 
bought them directly from Henry Crawford. This 
theory has no facts in its support, while the evidence to 
the contrary is so overwhelming as to make the propo- 
sition seem absurd. : 
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The testimony is clear that Crawford has never had 
in his possession, nor under his control, a single one of 
the one million dollars of bonds pledged to Dull and 
McCormick since January 27, 1882. Dull and McCor- 
mick,—not Henry Crawford,—delivered those bonds to 
Drexel, Morgan & Co upon payment to them by Drexel, 
Morgan & Co., of the debt due them for the Chicago and 
Block Coal Railroad. The $200,000 of bonds issued 
after the Drexel, Morgan & Co. loan was negotiated were 
at once delivered to Drexel, Morgan & Co. under their 
contract of pledge, and Crawford testifies that he has 
not seen any of the bonds,—ceither of the one million 
dollar issue, or of the $200,000 issue since they went 
into the possession of Drexel, Morgan & Co. 


The pledge of a chattel or chose in action vests the 
legal title in the pledgee. 
Jones Chattel Mortgages, Sec. 126. 
Fay v. Burditt, 81 Ind. 433. 


The contract and correspondence between Drexel, 
Morgan & Co. and Porter make it clear that Porter 
bought the legal title to the bonds from Drexel, Morgan 


_& Co.—not from Henry Crawford. 


(Record pp. 907, 908, 910 and 911.) 


But it is argued that the agreement between Craw- 
ford and Porter of December 26, 1884, (Record pp. 911 


to 915,) is in conflict with our claim that Porter pur- 


chased the bonds from Drexe’, Morgan & Co. We think 
no conflict arises. In our statement of facts we think 
it is clearly shown that the contract of December 26, 
1884, between Crawford and Porter, was simply a sale 
by Crawford to Porter and associates of Crawford's 


right to redeem the bonds from Porter and associates by 
buying the amount Porter had paid Drexel, Morgan & 
Co. By the contract of June 25, 1884, between Porter — 
and Nickerson and Drexel, Morgan & Co, (Record pp. 
907 and 908,) Porter and Nickerson bound themselves ‘ 
to pay Crawford's debt to Drexel, Morgan & Co. upon 
receiving from Drexel, Morgan & Co. the stock and 
bonds held by them as collateral to Crawford’s debt. 
Nickerson assigned his interest in this contract to Por- 
ter, and Porter paid Drexel, Morgan & Co. Crawford's 
debt and took from Drexel, Morgan & Co. the bonds 
pledged to them by Crawford as collateral to his debt. 
By that transaction Porter became owner of the legal 
title to, and pledgee of, the bonds, and became subro- 
gated to all the rights of Drexel, Morgan & Co. in them. 
Lidderdale’ Executors v. Robinson, 12 Wheat. : 

596, 597. ee 
Hunter v. United States, 5 Peters 181. / 


Dodge v. Freedmen’s Savings and Trust Co., 98 
U.S. 385. 


Hayes v. Ward, 4 Johnson’s Ch. (N. Y.) 129. 
Brandt on Suretyship, Secs. 260, 261, 275. 


The contract between Crawford and Porter of De- 
cember 26, 1884, simply extinguished Crawford's right 
of redemption in the bonds pledged. Even if the legal 
effect of this agreement were to make Porter and asso- 
ciates purchasers of the legal title of the bonds from 
Crawford, and not from Drexel, Morgan & Co., still, if 
necessary for their protection, equity would subrogate * 
Porter and associates to the rights of Drexel, Morgan 
& Co., and through them to the rights of Dull and Mc- 
Cormick. 
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It is claimed that certain clauses of the agreement 
of December 26, 1884, between Crawford and Porter 
create some sort of equity or lien in favor of these ap- 
pellees as construction claimants. The parts of the 
i agreement referred to are as follows: 

Porter, in behalf of himself and associates, agrees 
‘Sto pay and clear off any and all claims against said 
Chicago and Great Southern Railway Company, which 
may be decided by the Court to be liens upon the said 
railway paramount to the lien of the bonds and cou- 
pons secured by the trust deed to said John C. New, 
dated November 1, 1881, or which the Court may de- 
cide shall be equitably payable out of the proceeds of 
the sale of the said line of railway prior to any pay- 
ment of the said bonds and coypons, jncluding therein 
| any and all claims for right of way and depot grounds, 
ae, engine house and station buildings, water tanks and 
shops, between Fair Oaks and Yeddo,” ete. 

Crawford, on his part, agrees thus: 

“The party of the first part hereby, in considera- 
tion of the premises, guarantees and agrees that the 
claims, liens, and other possible idebtednesses mentioned 
in Subdivision II, which shall be held to be prior in 
right to payment over said 1,200 bonds and coupons, 
shall not in any event exceed the sum of $100,000,” 
etc. (Record pp. 913 and 914.) 


These clauses are easily undergtood. There can be 
“ no reasonuble doubt as to their meaning. They create 
no equity in favor of these appellees. They simply 
recognize the fact that there may be claims for operat. 
ing expenses under what is known in this circuit as the 
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“six months rule,” and for taxes, right of way and the 
like, which upon principles now well settled, the Court 
would hold prior and superior to the lien of the mort- 
gage. The payment of such claims, if any were found 
to exist, could not be evaded. The clear and obvious 
purpose and effect of these clauses of the agreement is 
to define and measure the rights and duties of the par- 
ties to the contract in respect to such claims as this, as 
between themselves. They create no lien or right in favor 
of appellees, or any other claimant holding claims for 
construction. 


Crawford’s purpose in making this contract of De- 
cember 26, 1884, was to protect, so far as he could, his 
second pledge of the bonds and stock to the First Na- 
tional Bank of Chicago. About $109,000 of the money 
he had borrowed from that Bank had gone into the con- 
struction of this railway, and he had given the Bank a 
second pledge of the bonds and stock held by Drexel, 
Morgan & Co. (Record p. 661; also p. 697.) 


To effect this purpose, on the same day he made 
the contract with Porter and associates,— December 26, 
1884,—-he made an assignment of all his interest in that 
contract to the Bank. (Record p. 915.) 


These arrangements and contracts between Porter 
and associates and Crawford, and between Crawtord and 
the Bank, occurring after Porter had bought the bonds 
trom Drexel, Morgan & Co., surely did not in any de. 
gree change the legal relation of these appellees, to this 
railway company and its property. They were unse- 
cured construction claim holders then, and they still 
remain in that same relation. 
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vu. Even if the mortgage and bonds were voidable 
for fraud this Court would sustain them as a prior lien 
upon the property to the amount actually advanced 
upon the bonds, and expended in the construction of 
the railway, with interest thereon. 

Thomas v. Brownville Railroad Co., 109 U. 8S. 

525, 526. 

The final decree in favor of these appellees finds 
that the total net proceeds of foreclosure sale of the 
railway, after payment of expenses and Receiver’s in- 
debtedness, only amount to $325,194.27. 

(Record p. 193.) . 


It cannot be disputed that every dollar of the Drex- 
el, Morgan & Co. loan went directly into this property. 
These appellees surely will not be heard to deny this 
fact for they all received payment out of this loan, 
knowing that the loan was made on these bonds. 


On January 12, 1885, when Porter paid the Drexel, 
Morgan & Co. loan it amounted to $39-,363.24,—(Rec- 
ord p. 22,) which is $67,168.97 more than the entire net 
proceeds of the sale of the railway,—to say nothing 
about interest on this amount paid by Porter, from Jan- | 
uary 12, 1885, to March 27, 188, the day of sale. Hence, 
if these bonds were held a first lien on the property for 
only the cash advanced by Drexel, Morgan & Co. on the 
faith of them, and expended directly on the property, 
even that would absorb far more than the entire net 
proceeds of sale of the property. Therefore there is no 
fund in Court arising from suid sale that can by any 
possible view of either law or equity be held applicable 
to the payment of the construction claims of these five 
appellees. 
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In this last above statement we have not mentioned 
the sum of $600,000 in cash put into this property by 
Henry Crawford in good faith out of his own individual 
means. We have only considered the cash advanced 
and expended upon the property by Drexel, Morgan & 
Co. solely upon the faith of these bonds. 


7. One other theory advanced remains to be con- 
sidered. It is, that there was, and is, in fact, no corpor- 
ation at all; that the Chicago and Great Southern Rail- 
way Company was only a name--a shadow—without 
substance or corporate existence; that Heury Crawford 
was, during all these transactions, the owner of the entire 
railway property, and, therefore, whenever the corpor- 
ate name is used in contracts or instruments, it 1s to be 
considered as meaning Henry Crawford; that in Courts 
of equity mere forms must be disregarded and sub- 
stance alone considered, and that therefore these claims 
must be considered solely as debts due these claimants 
by Henry Crawford for work performed and materials 
used in constructing his railway. Under this theory it 
is asserted that in some mysterious way, wholly unde- 
fined, these construction claims have a lien on the rail- 
way prior and superior to the lien of the mortgage and 
bonds issued thereunder. In view of the clear proof, and 
undisputed facts contained in the record, we think this 
may properly be called the nebular theory of the case. 
To give it any foundation at all, its supporters must 
assume that before, and when, the mortgage to New was 
executed and recorded, and the one million doliars of 
bonds were issued and delivered to Dull and McCor- 
mick, Crawford actually owned every share of the cor- 
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porate stock of the alleged corporation. ‘This assump- 
tion is not true. We have already shown, by reference 
to the record, that Crawford did not own all the stock 
ut that time. The record shows that on March 15, 1882,— 
months after the mortgage was recorded and the one 
million dollars of bonds had been issued under it,— 
Crawford bought from President Foster $10,000 par 
value of the stock, and from other holders $2,790 par 
value of said stock. (Record p. 861.) The record fur- 
ther shows that in June, 1381, before Crawford became 
the owner of a single share of the stock, $63,700 par 
value of this stock had been issued and was out- 
standing. (Record p. 860.) 


The record further shows that from June 23, 1881, 
to March 15, 182, Crawford was the owner of only 


$50,250 par value of this stock. 
(Record pp. 859 to 861.) 


The record is full of evidence proving that long be- 
fore Crawford had any connection whatever with this 
enterprise, there was a duly incorporated railway com- 
pany, that it had issued stock; that it had located a 
line, procured right of way, and commenced the work 
of construction. Some of the townships along the line 
had voted aid for the construction of this railway long 
before Crawford had any connection with it. Did they 
vote aid to a myth—to an alleged corporation that had 
no real existence? The record further shows that each 
of these five appellees contracted directly with the Cli- 
cago and Great Southern Railway Company. 

(Record pp. 17, 24, 43, 71 and ‘1.) 


This chimerical theory has no facts to rest upou. 
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Bat suppose it were true, would it help these appellees 
any in their attempt to assert a lien on the railway 
prior and superior to the lien of the mortgage to New, 
Trustee? Let us see. Under this theory Crawfurd 
own31 the entire prop2rty. The corporate name, 
whenever used,—either in executing the mortgage to 
to New, or in signing the contracts with these appellees 
under which they now claim, —must be deemed to have 
the same meaning as if Crawford had used his own 
name. Wherever in mortgage, bond, contract or instru - 
ment the name “ Chicag> and Great Southern Railway 
Company” is used, we are to understand it to mean 
“ Henry Crawford.” 


With that understanding, the facts would be that 
Crawford owned the projected railway. After paying 
a large amount of money upon its construction, for the 
purpose of obtaining means with which to further pros- 
ecute the enterprise, he prepared bonds and executed a 
mortgage conveying his railway, built and to be built, to a 
competent Trustee, and caused the mortgage to be re- 
corded in each county along the line of his railway. He 
retained possession of the bonds for a time, in the mean- 
time carrying on the work of construction. After atime 
he delivered the bonds, secured by his mortgage on his 
railway, to Dull and McCormick in pledge for the pay- 
ment of his debt to them for some twenty miles of com- 
pleted railway, connecting with his new railway at Attica, 
and extending south to Yeddo. Afterwards he pledged 
the same bonds to Drexel, Morgan & Co. for a loan of 
$350,000. With part of this money he paid the balance 
due Dull and McCormick for the Chicago and Block Coal 
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Railroad. Every dollar of the remainder of this loan 
was expended in the construction of his new railway. 


While the bonds were in pledge to Drexel, Morgan 
& Co. he gave a second pledge of them to the First 
National Bank of Chicago to secure a debt he owed that 
Bank. About $100,000 of the moncy borrowed from 
the Bank he paid out for construction work on his new 
railway. Finally, in order to pay the debts for which 
the bonds were pledged, he transferred all his right, 
title and interest in the bonds,—not the railway,—to 
Porter and associates. Now, if this were all true, the 
moment Crawford delivered the bonds secured by his 
mortgage on his projected railway to a third person for 
a valuable consideration, they became effective and 
binding, and the mortgage securing their payment also 
took effect as a valid security. Therefore, the monent 
Crawford delivered the bonds to Dull and McCormick, 
they became a first valid lien upon the railway and 
property. 

The owner of property, although he may be in debt 
for it, or in debt to those who helped him construct or 
create it, may, nevertheless execute a mortgage on it 
which will be good against all creditors holding unse- 
cured debts. Under this al'eged theory of the case 
Crawford did just this, and no more.. These appellees 
would not have a lien superior to the lien of the bonds 
in this supposed case. They never acquired any lien on 
the railway,—whether it belonged to Crawford, as a 
corporation sole, or to the Chicago and Great Southern 
Railway Company. The mortgage was recorded before 
their claims accrued. They received part of the money — 
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derived from the pledge of the bonds to Drexel, Morgan 
& Co., with knowledge that the money was obtained on 


the bonds. ‘ 
But, upon the plain and undisputed facts on the 


face of this record, this whole theory that there was no 
corporation, and that all these transactions are to be 
treated as individual transactions of Henry Crawford, 
is untenable and absurd. 

The points thus far presented are common to these 
tive several appeals. The facts, proved, and the author- 
ities applicable to these facts, clearly establish : 

1. That the mortgage and bonds were executed 
and issued in good taith tor value, and are valid and 
binding obligations of the company. 

2. That the claims of these appellees are construc- 
tion claims. That they are unsecured by any statutory 
lien on the railway. That they accrued after one mil- 
lion dollars of the bonds had been issued and were out- 
standing for value, and that, therefore, appellees cannot 
question the validity and first lien of the bonds. 

3. That if these claims had accrued before the 
mortgage was executed, and the bonds were issued, still 
the mortgage would have the first lien on the property 
In preference to these claims, because even a subsequent 
mortgage, executed in good faith and for value, always 
becomes a first and superior lien in preference to exist 
ing unseeured debts; and because in this case these 
appellees are estopped from denying the first lien of 
these bonds by the fact that they received in payment 
on their construction work money which they well 


knew was being advanced to the company upon the faith 
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4. That the construction contract between Craw- 
ford and the company cuts no figure in this case, because 
it was not made until long after the mortgage had been 
recorded, and one million dollurs of bonds secured 
thereby, had been issued and pledged for value, and 
because the million dollars of bonds, so issued andpledged 
before the construction contract was made, far exceed 
the present value of the property. 

That the construction contract is neither construc- 
tively nor actually fraudulent, no disability to contract 
existing when this contract was made, and no evidence 
of unfairness in its provisions being shown. 

That if the construction contract were voidable for 
fraud, no Court of Equity would rescind it without en- 
forcing re-payment of all money expended in good faith 
in the construction of the railway under the contract. 

5. That even if the mortgage could be held invalid 
for any cause, still the Court would hold the bonds a 
first lien on the property to the extent of the money ad- 
vanced upon them by Drexel, Morgan & Co. and paid 
into the property. This amount being more than the 
total net proceeds of sale of the property, no part of the 
proceeds of such sale can be applicable to the payment 
of appellees’ cluims. In no event can appelices have any 
possible lien upon, or claim against, the Chicago and 
Block Coal Railroad from Attica to Yeddo. 

6. That these bonds are commercial paper. That 
law and equity protect innocent good faith bolders of 
these bonds for value. That Dull and McCormick, 
Drexel, Morgan & Co. and Porter are successive good 
faith holders for value, withuut any notice whatever of 
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irregularity or infirmity in the bonds. That any holder 
of these bonds can protect his title by the title of any 
previous holder and that in this case no infirmity what- 
ever in the bonds has been proved. 

7. That there is nothing in the theory that all these 
transactions were the individual transactions of Craw- 
ford, but that if that theory were true, it would in no 
wise help these appellees in attempting to assert a lien 
on the railway prior and superior to the lien of the 
mortgage, because if Crawford were held to be sole 
owner of the property he must be held to have had the 
right to mortgage his property, and having done s0, 
such mortgage would be a first lien on it superior to any 
asserted lien of his unsecured creditors. 

If, under the facts clearly proved and the authorities 
cited, these construction claims can be held superior in 
lien to the lien of this mortgage and these bonds, rail- 
road mortgages and bonds are a delusion and a snare, 
rather than a safe investment and commercial security. 


IIT. 


ARGUMENT AND CITATION OF AUTHORITIES UPON QUESTIONS 
PRESENTED BY THESE SEVERAL APPEALS SEPARATELY. 


Each of the claims involved in these five appeals is 
a distinct and independent cause of action, 


Farmers’ Loan and Trust Co. v. Waterman, 106 
U. S. 265. 
Tupper v. Wise, 110 U. S. 399. 
Fourth National Bank v. Stout, 113 U.S. 686. 
In addition to the general discussion above presented 
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we desire to call attention to some points applicable to 
these appeals in severalty. 


PITTSBURGH BESSEMER STEEL COMPANY (LIMITED.) 


The claim of this appellee is a construction claim. 
It is for a balance due for steel rails laid in the track 
between Attica and Fair Oaks. The total amount of 
rails shipped by appellee was three hundred and fifty 
tons. (Record p. 762.) 

None of these rails were shipped until after the 
mortgage to New was executed and recorded, and none 
of them were used in the construction of the railway 
until long after one million dollars of the bonds had 
been issued and pledged to Dull and McCormick. 


The mortgage was recorded in November, 1881. 
The one million dollars of bonus were issued in Decem- 
ber, 1881, and were pledged to Dull and McCormick on 
Jannary 27, 1882. These rails were shipped January 10 
and 12, 1882, but were not delivered to, or used by, the 
railway company until the summer or fall of 1882. 

(Record pp. 767 and 770.) 


When these rails were shipped appellee drew a 
draft on the railway company for payment. The draft 
was returned protested. Appellee, by ita agent, then 
procured Mr Conklin to pile the rails in the yard ut 
Goodland, Ind.,-they having been shipped to that point,- 
and give appellee an individual receipt for the rails. 
Conklin was Superintendent of the railway when he 
gave the receipt, and appellee knew that fact, as is shown 
by the wording of the pencil memorandum on Conklin's 


receipt. (Record pp. 762 to 765, and 773.) 
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Sometime in the summer or fall of 1882 these rails 
were taken and used in the construction of the track. 
The contention of appellee is that this was a wrongful 
taking of the rails, and that they never were delivered 
to the railway company. If we were to admit that such 
taking was irregular and wrongful, that would not help 
appellee, because by the evidence in the record appeilee 
admits that after it was well known to appellee's officers 
and agents that the rails had been put in the track, no 
steps were taken to recover possession of them. But, 
on the contrary, with full knowledge of the taking, 
appellee waived any wrongful act of the company in the 
taking, acknowledged the rightful possession of the rails 
by the railway company, and accepted from the com- 
pany two payments upon their purchase price, the two 
payments amounting to $10,000. 

(Record pp. 765 to 771.) 


This appellee makes no charges whatever against 
the validity of the mortgage to New. 

There is no pretence that appellee ever took, or 
attempted to take, any lien under the statute. 


Under no possible view of the case can appellce 
assert any lien upon, or claim against, that part of the 
railway formerly belonging to the Chicago and Block 
Coal Railroad Company, or the proceeds of sale of that 
road. Yet, under this decree from which this appeal is 
tuken, this apppellee is not only given a lien upon the 
new railway north of Attica prior and superior to the 
lien of the mortgage to New, but it is also given a 
lien upon the railroad south of Attica, formerly the 
Chicago and Block Coal Railroad, and its proceeds of 


sale. Under what principle of law or equity this can be 
done, we are wholly unable to ascertain. 


If, therefore, this claim has a lien on the railway, 
and on the fund derived from its sale, prior and superior 
to the mortgage and bonds, it must be because an ordi- 
nary unsecured construction claim is prior and superior 
in lien to the lien of a mortgage duly executed and re- 
corded, and bonds issued thereunder, for value, long be 
fore the construction claim accrued. This Court will 
surely not hold tuat to be the law. To do so would be 
to destroy the value of mortgage securities and com- 
mercial obligations, and overrule a long and unbroken 
line of adjudicated cases. 


There is another reason why this claim cannot be 
held to be a lien. Appellee took the personal obligation 
of Henry Crawford as guarantor or surety for the Chi- 
cago and Great Southern Railway Company. 

(Record pp. 645, 770 to 778.) 

A vendor’s equitable lien for unpaid purchase money 
is deemed to be waived by taking the obligation of a 
third party therefor. Taking other security for a debt 
will discharge a lien upon the property for that debt. 

Boon v. Murphy, 6 Blacktord’s Reps. 272. 

Haskell v. Scott, 56 Ind. 564. 

East, Adm’r v. Ferguson § Co., 59 Ind, 172. 

Brown v. Gilman, 4 Wheat. 2:0, 291. 

Cordova v. Hood, 17 Wall. 6. 

Pomeroy’s Eq. Juris., Vol. 3, Sec. 1252 and 

notes. 

Daniels on Negotiable Instrumenta, Third Ed., 

Vol. 2, Sec. 1279 (a). 
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Parsons on Contracts, 5th Ed. Vol. 8, p. 246. 

Jones on Mortgages, 2d Ed., Vol. 1, Sec. 207. 

Washburn on Real Property, Vol. 2, Book 1, 
Secs. 507, 508. 

Fish v. Howland et al., 1 Paige’s Chancery Re- 
ports (N. Y.) 29, 30. 

Loomis et al. v. Davenport § St. P. R. Co. et al,, 
17 Fed. Rep. p. 301. 

Vail v. Foster, 4 N. Y. (4 Comstock) p. 312. 


THE CLEVELAND ROLLING MILL COMPANY. 


It has already been shown in our statement of facts 
that the claim of this appellee is an ordinary unsecured 
construction claim for rails used in constructing the rail- 
way north of Attica. All of the rails shipped prior to 
November 29, 1881, were paid for by the company. 
(Record p. 864.) The mortgage wus executed and re- 
corded prior to November 29, 1881. (Record pp. 754 
and 755.) The balance now due appellee accrued after 
the mortgage was executed and recorded. No lien 
under the Indiana statute was taken by appellee. 

(Record p. 800.) 


The money that was paid to appellee was paid di- 
rectly out of the Drexel, Morgan & Co. loan. The 
officers and agents of appellee knew this fact when the 
money was paid and received, and knew that Drexel, 
Morgan & Co were loaning the money on the pledge of 
these bonds. 

(Record pp. 799 to 803, 651, 652, 560 to 562.) 


Whether the claim accrued before, or after, the 
mortgage was recorded, makes no difference. It is an 
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unsecured claim—an ordinary floating debt of the com- 
pany. The Cleveland Rolling Mill Company gave credit 
to the railway company for some rails to be used in the 
construction of the company’s railway. The company 
paid nearly one-half of the debt, and failed to pay the 
balance. Do these facts give the claim priority in lien 
over a mortgage duly executed and recorded? No an- 
thority will be found supporting such a proposition. 
Yet this decree in favor of appellee has no support on 
any other ground. 

This appellee is estopped from asserting any in- 
firmity or invalidity in these bonds, because it received 
a large amount of money on its debt, with full knowl- 
edge that the money was being advanced by Drexel, 
Morgan & Co., relying on these bonds as security. This 
estoppel goes further than merely to prevent appellee 
from attacking the validity of the bonds. It also estops 
appellee from claiming any lien on the railway prior and 
superior to the lien of these bonds. To hold otherwise 
would be for a Court of equity to countenance wrong 
doing and put a premium on bad faith. 

Upon what possible ground can this appellee claim 
a lien upon the Chicago and Block Coal Railroad? That 
road did not belong to the Chicago and Great Southern 
Rai way Company when appellee furnished the rails for 
which payment is asked. When and how did appellee 
acquire a lien on that road? It is no answer to this 
question to say that the Chicago and Great Southern Rail- 
way Company owed a debt to appellee, and while it owed 
that debt it acquired the Chicago and Block Coal Railroad 
by consolidation, and that therefore appellee has a lien 
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on the Chicago and Block Coal Railroad and the pro- 
ceeds derived from its sale. Such a proposition assumes 
that every floating debt creditor of a railway company 
possesses a lien on the railway and property of the com- 
pany. There is no law or authority in support of such 
a proposition. Yet this decree in favor of appellee is 
based on just that assumption. More than that, under 
this decree an unsecured, floating debt creditor of the 
company not only holds a lien on the railway, but his 
lien is prior, superior and paramount to the lien of a 
mortgage duly recorded before his debt had any exist- 
ence, and is prior, superior and paramount to the lien of 
bonds issued under that mortgage and pledged for a 
large loan of money, part of which money this same 
floating debt creditor has received with full knowledge 
that it was obtained upon a pledge of the mortgage 
bonds. If this is law, our libraries are useless and the 
definitions and decisions in our books are mistakes and 


blunders. 


THE SMITH BRIDGE COMPANY. 


The claim of this appellee is for balance due on two 
bridges built by appellee for the railway company. It 
is admitted to be a construction claim. Theclaim accrued 
long after the mortgage was executed and recorded, and 
long after one million dollars of bonds secured by it had 
been issued and pledged for value. 

No lien whatever was taken by this appellee under 


the statutes of Indiana. 


Appellee has been paid $18,850 in part payment for 
the two bridges. These payments were made in June 
and August, 1883. (Record p. £08 and 809.) 


oS en oe 
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This appellee knew of the bonds being pledged to 
Drexel, Morgan & Co., and knew that the payments 
made were part of the money obtained by that pledge 
of bonds. No charge is made by this appellee against 
the validity of the bonds. In our statement of facts we 
cited the pages of the record proving the above facts. 

There are some questions peculiar to this appeal 
not involved in either of the other appeals here pre- 
sented. 

1. The chief contention of appellee is that by the 
contracts under which these bridges were built the own- 
ership of the bridges remains in appellee until full pay- 
ment is made. The contracts in full appear in the rec- 
ord. (Record pp. 816 and 818.) 

It is on this theury of the contracts that a lien on 
the fund arising from the sale of the railway, in prefer- 
ence to the lien of the mortgage bonds, is claimed. We 
are well aware that this Court has often held that a rail- 
way mortgage attaches to loose and movable property,— 
such as locomotives, cars, and the like,—subject to such 
conditions and liens as may pertain to the property 
when acquired by the railway company. In _ other 
words, this Court holds, in respect to such loose prop- 
erty, susceptible of separate ownership, that the railway 
mortgage attaches only to such interest in it as the rail- 
Way company acquires. 

But those decisions do not apply in this case. This 
Court has just as often and ase clearly held that a rail- 
way mortgage does attach to, cover and hold any and 
all material that becomes affixed to, and a part of, the 
railroad superstructure, utterly regardless of any such 
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conditions or stipulations in the contract under which 
such material is furnished. 

The following decisions are exactly in point, and 
seem decisive of this question. 

Galveston Railroad v. Cowdrey, 11 Wall. 480, 
482. ? 

Pierce v. Emery, 32 N. H. 484. 

United States v. New Orleans Railroad, 12 Wall. 
365. 

Dunham v. Railway Company, 1 Wall. 254. 

Dillon v. Barnard, 21 Wall. 440. 

It would be difficult to distinguish this case from 
the cases of Galveston Railroad v. Cowdrey and Pierce 
v. Emery, supra, except that instead of rails put down 
on the company’s road, as in those cases, in this case the 
material affixed to the railway property is_ bridges, 
which are far more permanently attached to the reality 
than rails laid in the track. Bridges are far less suscep- 
tible of removal than rails. 

In the case of Galveston v. Cowdrey, supra, the 
Court said: 

“The rails put down on the company’s road became 
a part of the road. The road itself was included ir 
the mortgages to complainant. Pulsford, by allowing 
his property to go into, or become part of, the roud con- 
sented to its being covered by the mortgages in ques- 
tion. He acquired no lien which can displace them. 
We have no hesitation in saying that Pulsford’s claim 
to priority cannot be maintained.” 

Supposing in place of rails in the above quotation, 
we insert the word “bridges,” and instead of Pulstord 
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insert the name of this appellee, would not the decision 
as quoted be exactly applicable to this case? 


In Pierce v. Emery it was decided that the owner of 
rails which were laid in the track under a special agree- 
ment that they could be taken up if not paid for, ac- 
quired no rights against a previous mortgage. 

No clearer definition of the line of distinction be- 
tween movable property to which the mortgage attaches, 
subject to all conditions and encumbrances then per- 
taining to it, and materials affixed to, and made part of, 
the railway superstructure, will be found than that given 
in the case of United States v. New Orleans Railroad, 12 
Wall., supra. In that case the United States had sold 
to the railway company some locomotives under a con- 
ditional contract of purchase, by the terms of which 
the title in the locomotives was to remain in the United 
States until full payment was made. In deciding that the 
United States did retain its title, and that the mortgage 
did not attach to the locomotives freed from the condi- 
tion in the contract of purchase, the Court say: 


‘Had the property sold by the government to the 
railroad company been rails, as in the case of the Gal- 
vesten Railroad Company v. Cowdrey, or any other ma- 
terial which became affixed to and a part of the princi- 
pal thing, the result would have been different. But be- 
ing loose property susceptible of separate ownership 
and separate liens, such liens, if binding on the railroad 
company itself, are unaffected bya prior general mort- 
guge given by the company, and paramount thereto.” 


These decisions remain the unquestioned law. Un- 
less they are overruled, the decree in favor of this appel- 
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lee cannot be sustained. The bridges put down by ap- 
pellee are surely a part of the “principal thing.” They 
are part of the railway superstructure and form part of 
its track. 

The claim that possession has never been delivered 
is altogether untenable, in view of the facta proved and 
appearing on the face of this record. Upon this point 
the decree is contrary to law, and should be reversed. 


2. There is another reason why this decree in 
favor of the Smith Bridge Company should be reversed. 
The decree ia based on the assumption that appellee has 
a lien on the railway and the proceeds arising trom its 
sale, either on the ground that general floating debt 
creditors have a lien superior to the lien of a duly 
recorded mortgage,— which seems to be the view of the 
law adopted by the Circuit Judge in rendering the 
decrees here appealed from,—or, on the ground that the 
contracts in this particular case give this appellee a lien 
superior to the lien of the mortgage. | 

We have already seen that the contracts will not 
support this decree under the decisions of this Court. 
As to the other ground of supposed or alleged lien, we 
claim that even if a lien exists in favor of general float- 
ing debt creditors, this appellee has waired and lost such 
lien. When these contracta were made, appellee required 
and obtained the personal guaranty of Henry Crawford 
on each of these contracts. (Record pp. 817 and 818.) 

This guaranty was doubtless exacted and taken by 
appellee in view of the fact that the conditions in the 
contract would not bold the property the instant it 
became part of the railway superstructure and track. 
Appellee still holds this guaranty. 


<> 
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Upon an adjustment of accounts after the bridges 
were completed and in use, appellee took the personal 
check of Henry Crawford for the balance due, which 
check appellee still retains. If these transactions do not 
amount to a waiver of any supposed or alleged lien, it 
would be difficult to find any state of facts that would 
constitute a waiver. The authorities on this point are 
cited in our discussion of the Pittsburgh Bessemer Steel 
Company appeal, supra, pages 77, 78. 

8. The Smith Bridge Company claims that the 
second clause of the contract of December 26, 1884, 
between Crawford and Porter (Record p. 913) creates or 
admits a lien on the property and purchase money fund 
in favor of appellee. A careful reading of that cluuse 
will convince the Court that it gives no support what- 
ever to the asserted lien of appellee. As has been 
stated, by the contract of December 26, 1884, Crawford 
sold to Porter and associates his right of redemption in 
the bonds,—the legal title and possession of the bonds 
having been bought by Porter from Drexel, Morgan & 
Co. In selling his right to redeem the bonds Crawford 
made the best terms he could with Porter and associates 
to protect his second pledge of the bonds to the First 
National Bank. As soon as this contract was made— 
Crawford assigned all his interest in it to the First 
National Bank. By this second clause upon which 
appellee relies, the parties were providing, as between 
themselves, for payment of such claims as might finally 
be held prior and superior to the mortgage debt. 

The words of this clause create no lien in favor of 
any creditor. They admit no lien in favor of the Smith 
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Bridge Company. The clause carefully defines that it 
is only to apply to claims “ which the Court may decide 
shall be equitably payable out of the proceeds of the sale 
of the said line of railway prior to the payment of the 
said bonds or coupons.” In another part of the same 
clause it limits the contract to a provision for the pay- 
ment only of claims “ which the Court may decide must 
be paid for in preference to said bonds.” 


We fail to see how appellee can consistently claim 
that this clause containing such strict and positive 
limitations creates or admits any lien in favor of appellee. 


Our contention is that the decree of the Circuit 
Court in favor of appellee is erroneous, and should be 
reversed. We feel convinced that this Court on this 
appeal will not hold that the claim of appellee is one 
that must be paid in preference to the claim of the 
mortgage bonds. _ 


All that has been said in our presentation of points 
and authorities touching questions common to the five 
appeals here presented, applies to this appeal. 


CRERAR, ADAMS AND COMPANY. 


There is nothing peculiar in the claim of this 
appellee. It is an ordinary, unsecured debt of the rail- 
way company. It accrued long after the mortgage was 
recorded, and after the bonds had been issued and 
pledged to Dull and McCormick, and repledged to Drexel, 
Morgan & Co. as security for their loan of $350,000. It 
is a debt for materials used in the construction of the 
railway vorth of Attica. The credit was given to the 
Chicago and Great Southern Railway Company in 


87 
appellees ordinary course of business. No security was 
asked. No statutory lien was taken. 
(Record pp. 91 to 95 and 806.) 
There is not a circumstance or fact connected with 
this claim or its presentation to the Circuit Court tend- 
ing in any degree to distinguish it, in the principles of 
law applicable to it, from any general unsecured floating 
debt of any railway company. Every question arising 
on this appeal has already been presented in the discus- 
sion of questions common to these five appeals. The 
decree from which this appeal is taken must rest solely 
on the assumption that a general unsecured construction 
debt of a railway company is a lien upon the railway 
prior and superior to the lien of the mortgage and bonds 
of the company, recorded, issued and negotiated to 
innocent holders for value long before the construction 
debt accrued. There is no other ground for this decree 
to rest upon. To sustain the decree on that ground 
would be to overturn a long line of decisions of this 
Court hereinbefore cited, and many decisions of other 
Courts of last resort, and relieve railroad mortgages and 
bonds of their value as commercial securities. 


VOLNEY Q. IRWIN. 


The appeal from the decree in favor of Irwin pre- 
sents one question not presented by either of the other 
appeals here presented. 

Irwin's claim is for constructing grade for this rail- 
way in Warren and Benton Counties. It is a construc- 
tion claim. The contract was made by Irwin directly 
with the Chicago and Great Southern Railway Company 
in November, 1881, a few days after the date of the 
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mortgage to New, Trustee, but Irwin himself testifies 
that substantially all of his work was done after March 
18, 1882. He completed his work in the fall of 1883. 
Irwin's work came to $51,681.64. He has been paid 
$ 10,231.34, leaving $11,450.30 and interest thereon un- 
paid. <A large part of the money Irwin received came 
from the Drexel, Morgan & Co. loan on the pledge of 
the mortgage bonds. Irwin knew that he was receiving 
money advanced by Drexel, Morgan & Co. on the secur- 
ity of the mortgage bonds. He was told by President 
Foster in the spring of 1882 that the bonds had been 
issued. (Record pp. 20, 536 to 545, 652, 653, 786 and 737.) 


Under this state of facts the arguments adduced 
and the authorities cited in our discussion of questions 
common to these five appeals, apply directly to this ap- 
peal from Irwin's decree. Those arguments and author- 
ities need not be here repeated. 


There is an additional reason why this decree in 
favor of Irwin is erroneous and ought to be reversed. 


This decree must rest on the theory that Irwin's 
claim is a lien on the railway, and the proceeds arising 
fom its sale, prior aud paramount to the hen of the 
mortgage. There is no evading this position, for it 1s 
absolutely certain that unless it constitutes a dien on the 
property, the claim of Irwin cannot be paid in preler- 
ence to the mortgage bonds, because it cunnot be ques- 
tioned that the mortgage 1s a specific hen on the entire 
railway and property aud must be paid in full betore 
debts without lien ave paid at all. To eutitle it to pay- 
ment in preierence to the mortgage bonds, Irwin's claim 
must, thereiore, be held to be a lien,—and not only that, 
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it must be held to be prior and paramount in lien to 
the lien of the mortgage. 

If, therefore, we can establish the fact that Irwin 
has once had a lien on the railway for hie debt, and has 
exhausted that lien, then it will be plain that this decree 
i8 erroneous and should be reversed, because Irwin's 
claim has no lien on the railway to support the decree. 


Just here permit us to suggest the query: If gen- 
eral, floating debt, construction claims against a railway 
company have a lien on the railway prior and superior 
to the lien of a duly recorded mortgage and bonds issued 
and negotiated thereunder, to innocent third parties for 
value,—which seems to be the theory adopted by the 
Circuit Judge in rendering these five decrees appealed 
from,— why was it ever found necessary for State Legis- 
latures to protect contractors and material men furnish- 
ing labor and materials for the construction of railways 
by enacting what are called Contractor's and Mechan- 
ic’s Lien Laws? This question suggests quite clearly 
that if these decrees are correct, and in accordance with 
law and justice, not only all the Courts of our country, 


‘but also the Legislatures of many of our States, have 


utterly failed to understand the law. 

If there is a lien in favor of general creditors that 
outranks a mortgage without any statutory enactments, 
why enact mechanic's and builder's lien laws? 

In October, 1883, Irwin filed his notice of lien under 
the Indiana statute in Warren County and claimed a 
lien for the entire amount of his work, giving no credit 
for payments. In the same month he brought forclos- 
ure suit in Warren Circuit Court, in his complaint ask- 
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ing decree for the entire amount of his work in both 
Counties, In March, 1884, the cause was heard and 
determined. At the request of Solicitors for the railway 
company, the Court rendered a special finding of facts. 
In this special finding the Court expressly finds that all 
the work of Irwin then remaining unpaid for was done in 
Warren County, and that, therefore, Irwin could only 
claim a lien on the grade by him constructed in Warren 
County. This special finding of the Warren Circuit 
Court effectually disposes of the gratuitous finding of 
the Master in his special supplemental report upon the 
claim of Irwin, in which he takes pains to suggest that 
Irwin filed notice of lien also in Benton County, and 
that the three miles of work done in Benton County, 
is worth all of the debt remaining due to Irwin. There 
is not in the record a particle of proof that Irwin ever 
brought any suit or attempted in any way to protect 
and enforce the notice of lien filed by him in Benton 
County. He does not even swear that he ever filed a 
lien in Benton County. Under the statute his lien, even 
if he filed notice in Benton County, lapsed and became 


absolutely void upon his failure to bring foreclosure suit ° 


within one year from the date of filing the notice. But 
even if he had brought suit in Benton County, under the 
special finding of the Circuit Court of Warren County, 
he could not have recovered in the Benton Circuit Court, 
because the Circuit Court of Warren County finds ex- 
pressly that all the work done by Irwin in constructing 
grade in Benton County has been fully paid for by the 
railway company. 


The decree rendered by the Warren Circuit Court 


| id 
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followed the special finding of facts above mentioned 
und forecloses the lien in favor of Irwin on some ten or 
twelve miles of railway in Warren County. The amount 
found due to Irwin by the decree was $11,815.70, includ- 
ing interest to date of decree. 
(Record pp. 786, 789, 790.) 
In June, 1884, execution was issued on this decree. 
On July 12, 1884, the part of the railway described in 
the decree was sold by the Sheriff of Warren County 
and bought by appellee Irwin for $500, and the Sheriff 
issued to Irwin a certificate of sale. 

On July 10, 1885, just at the close of the redemp- 
tion year, John C. New, Trustee, as mortgagee of the 
railway, redeemed the property bought in by Irwin, as 
by law he was authorized to do, and received from the 
Clerk of the Warren Circuit Court a certificate of re- 
demption. (Record pp. 778 and 793.) 

By taking his lien under the statute, and foreclos- 
ing that lien and selling the property covered by the 
lien, Irwin certainly very clearly recognized and admitted 
the fact that he had no other lien on the railiray for his debt. 


It is settled law that Irwin’s claim,—-his entire 
debt,—was merged in his foreclosure decree. He no 
longer held a claim. Ie held a decree against the rail- 
way company for $11,815.70, and a decree foreclosing 
the only lien he had, or ever claimed to have, upon the 
property of the railway company. 

When he caused the property covered by his decree 
to be sold at foreclosure sale he exhausted his lien upon 
the property so sold. His statutory lien, when per- 
fected, became a lien superior and paramount to the 
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lien of the mortgage to New, Trustee, as to that part of 


the railway covered by his lien. He could not, under our 
statute, acquire a lien on any other part of the railway. 


When he had the property covered by his decree 
sold and bought it for less than the amount of his de- 
eree, the remainder of his decree remained a judgment 
lien upon the remainder of the railway and property be- 
longing to the railway company, but the lien of his 
judgment is junior, inferior and subordinate to the lien 
of the mortgage to New, Trustee, as to all the railway 
property not covered by his statutory lien. Of that 
there can be of doubt. 


New, as mortgagee, redeemed from Irwin the part 
of the railway sold at foreclosure sale under Irwin’s de- 
cree. It is quite obvious Irwin now has no lien upon 
any part of the railway superior and paramount to the 
lien of the mortgage to New, Trustee, unless the re- 
demption by New from Irwin brought the property re- 
deemed back under the lien of Irwin's foreclosure de- 
cree under which the redeemed property had been once 
sold on Irwin's execution. The redemption law of In- 
diana contains no provision bringing about a result so 
absurd and unjust. All redemption laws, so far as we 
have been able to ascertain, contain a provision that if 
the judgment debtor redeems property sold on execution, 
such redemption, in effect, vacates the sale and brings the 
property back under the lien of the unpaid part of the 
judgment, just as though no sale had taken place. Even 
if no such provision in words could be found in the re- 
demption law, still the legal result would be the same, 
because a redemption by the judgment debtor makes 
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the property redeemed his property again, and the unpaid 
part of the judgment of the judgment creditor upon 
whose execution the property was sold instantly at- 
taches to the property when it again becomes the prop- 
erty of the judgment debtor. But this principle does 
not apply at all when the redemption is made,—not 
by the judgment debtor,—but by another lien holder— 
another creditor of the same judgment debtor. 

In this case the Master gravely holds that the re- 
demption law of Indiana means and enacts that if a 
creditor or lien holder of a common debtor redeems 
property sold on the execution of another creditor of 
that same common debtor, the, redemptioner does not 
redeem for his own benefit, but for the benefit of the cred- 
itor on whose execution the redeemed property was sold. 

The Legislature of Indiana may have passed some 
very crude and foolish statutes, but we protest against 
the charge that it ever passed a law containing such a 
provision as that. 

The present redemption statute of Indiana went 
into force April 11, 1881. In many of its provisions it 
is entirely different from any former redemption law of 
the State. It is an improvement on our former laws, 
and embodies the best provisions of the laws of our 
sister States on this subject. This statute has never 
been construed by our State Supreme Court, so far as we 
have been able to ascertain. This probably happens for 
two reasons: One, because it has only been in force a 
comparatively short time; the other, because the law is 
very carefully worded, is pluin in its meaning, and cov- 


ers every phase of the subject. 
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The law is quite lengthy. It is not necessary to 
print it all. The first four sections provide what the 
certificate of purchase shal] contain, where it shall be 
recorded, etc.; that the owner shall be entitled to pos- 
session for one year after date of sale; how the owner 
may redeem, and how an undivided interest may be re- 


deemed. 

The fifth section provides that redemption by the 
owner—the judgment debtor—vacates the sale and 
makes the property “subject to sale on execution as if 
such sale had not been made.” 


Secs. 776, 770, R. S. Ind. 1881. 


The parts of the law bearing upon the question 
under consideration are as follows: 


771. OWNER FAILING, JUDGMENT-CREDITOR MAY REDEEM. 
6. Ip the absence of a redemption as above provided, by any 
own r, part owner, or persou claiming under either, the real 
estate sold, or any parcel or parcels thereof sold in one body, 
may be redeemed at any time within one year from the date of 
sale, by any judgment-creditor, his executors, administrators, or 
assigns holding a judgment or decree against the defendant 
whose title or interest shall have been sold, which, at the time 
he or they offer to redeem, shall be a lien upon such title or in- 
terest, and which shall be junior to the judgment under which 
the preperty was sold. Such redemption may be made by any 
person entitied thereto, without regard to the order of priorities 
of liens; and successive redemptions may be made by the sev- 
- oe entitled to redeem, in the manner hereinafter pro- 
vided. 

772. MANNER OF REDEMPTION BY JUDGMENT-CREDITOR 
—SUCCERSIVE REDEMPTIONS. 7. Any judgment-creditor au- 
thorized by the preceding section to redeem, who shall desire to 
redeem from the purchaser at such sale, shall first file with the 
Clerk of the Court in whose «ffice the certificate of purchase is 
required to be recorded, a statement, duly verified by his affida- 
vit of his agent or attorney, showing the Court in which his 
judgment is rendered, the parties thereto, amuunt and date 
thereof, and amount due and unpaid thereon, and, if lees than 
the whole, the parcel or parcels x nl which he desires to re- 
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deem, and the sale from which he desires to redeem. He 
shall thereupon pay to such Clerk, for the use of such 
purchaser, his executor, administrator, or assigns, the 
amount paid by such purchaser for the real estate or portion 
thereof suught to be redeemed, as shown by the record of the 
certificate of purchase in the “ Lis pendens record ” in the office 
of said Clerk, and interest at the rate of eight per cent. per 
annum thereon from the date of his purchase. Upon receipt of 
the redemption-money and interest, the Clerk shall make out 
and sign a certificate, showing the date and amount of the 
redemption, the land ur part thereof redeemed, the judgment in 
right of which the redemption was made, aud the execution 
under which the sale was made; and, after recording such state- 
ment, affilavit, and certificate in the “ Lis pendens record,” shall 
deliver such certificate to the redemptioner. When such redemp- 
tion has been made, any other judgment creditor, entitled and 
wishing to redeem, may do so by filing with said Clerk a state- 
ment and affidavit similar to those above provided for, and con- 
taining, in addition, the name of the preceding redemptioner 
from whom he wishes to redeem, and thy particular parcels he 
wishes to redeem. He shall thereupon pay to such 
Clerk, for the use of the last preceding sslinieihune, if 
the lien of the latter be junior to that of the party 
now redeeming, his redemption-money and intereet at the 
rate of eight per cent. per annum thereon and bis costs of 
redemption; or if his lieu be senior to that of the party seeking 
to redeem, he shall pay to the Clerk, for the use aforesaid, the 
judgment of the last redemptioner on account of which his re- 
demption was made and interest thereon, and his corts of suit in 
addition to the amounts aforesaid; and thereupon such Clerk 
shall issue to him a certificate similar to the one above provided 
for, and record the statement, affidavit, and certificate in the 
“ Lis pendens record” aforesaid. Subscquent redemptions may 
be made by other judgment-creditors entitled to redeem, subetan- 
tially in the manner and upon the terms above provided; and 
when the redemption of any parcel is made from a prior redem 

tion, the amount to be paid hy the redemptioner ehall be in the 
same proportion a» provided in section three above. Whenan 

person claims the right, as the executor, adminirtrator, or avsi- 
gnee of a judgment plaintiff, to redeem, he shall file a verified 
stutement of the facts, showing his right to redeem; and if his 
right to where such reden:ption is made, he shall file certified 
copies of such records with his statement; all of which shall be 
properly indorsed and filed by the Clerk. | 


773. VENDITIONI EXPONAS BY LAST REDFEMPTIONER— 
PrRocErDINGS ON BALE. 8. If, during the year hereinbefore 
allowed fur redemption, the real estate, or interest therein, sold 
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The law is quite lengthy. It is not necessary to 
print it all. The first four sections provide what the 
certificate of purchase shal] contain, where it shall be 
recorded, etc.; that the owner shall be entitled to pos- 
session for one year after date of sale; how the owner 
may redeem, and how an undivided interest may be re- 


deemed. 

The fifth section provides that redemption by the 
owner—the judgment debtor—vacates the sale and 
makes the property “subject to sale on execution as if 
such sale had not been made.” 

Secs. 776, 770, R. S. Ind. 1881. 


The parts of the law bearing upon the question 
under consideration are as follows: 


771. OWNER FAILING, JUDGMENT-CREDITOR MAY REDEEM. 
6. In the absence of a redemption as above provided, by any 
own Fr, part owner, or person claiming under either, the real 
estate sold, or any parcel or parcels thereof sold in one body, 
may be redeemed at any time within one year from the date of 
sale, by any judgment-creditor, his executors, administrators, or 
assigns holding a judgment or decree against the defendant 
whose title or interest shall have been sold, which, at the time 
he or they offer to redeem, shall be a lien upon such title or in- 
terest, and which shall be junior to the judgment under which 
the pre perty was sold. Such redemption may be made by any 
person entitied thereto, without regard to the order of privrities 
of liens; and succeasive redemptions may be made by the sev- 
= ae entitled to redeem, in the manner hereinafter pro- 
vided. 

772. MANNER OF REDEMPTION BY JUDGMENT-CREDITOR 
—SUCCERSSIVE REDEMPTIONS. 7. Any judgment-creditor au- 
thorized by the preceding section to redeem, who shall desire to 
redeem from the purchaser at such sale, shall first file with the 
Clerk of the Court in whose «office the certificate of purchase is 
required to be recorded, a statement, duly verified by his sffida- 
vit of his agent or atturney, showing the Court in which his 
judgment is rendered, the parties thereto, amuunt and date 
thereof, and amount due and unpaid thereon, and, if lees than 
the whole, the parcel or parcels thereof which he desires to re- 
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deem, and the sale from which he desires to redeem. He 
shall thereupon pay to such Clerk, for the use of such 
purchaser, his executor, administrator, or asrigne, the 
amount paid by such purchaser for the real estate or portion 
thereof suught to be redeemed, as shown by the record of the 
certificate of purchase in the “ Lis pendens record ” in the office 
of suid Clerk, and interest at the rate of eight per cent. per 
annum thereon from the date of his purchase. Upon receipt of 
the redemption-money and intercst, the Clerk shall make out 
and sign a certificate, showing the date and amount of the 
redemption, the land or part thereof redeemed, the judgment in 
right of which the redemption was made, and the execution 
under which the sale was made; and, after recording such state 
ment, affidavit, and certificate in the “ Lis pendens record,” shall 
deliver such certificate to the redemptioner. When such redemp- 
tion has been male, any other judyment creditor, entitled aud 
wishing to redeem, may do so by filing with said Clerk a state- 
ment and affidavit similar to those above provided for, and con- 
taining, in addition, the name of the preceding reden:ptioner 
from whom he wishes to redeem, and thg particular parcels he 
wishes to redeem. He shall thereupon y to such 
Clerk, for the use of the last preceding redemptioner, if 
the lien of the latter be junior to that of the party 
now redeeming, hia redemption-money and intercet at the 
rate of eight per cent. per annum thereon and his costs of 
redemption ; or if his lien be senior to that of the party seeking 
to redeem, he shall pay to the Clerk, for the use aforesaid, the 
judgment of the last redemptioner on account of which his re- 
demption was made and interest thereon, aud his corts of suit in 
addition to the amounts aforesaid; and thereupon such Clerk 
shall issue to him a certificate similar to the one above provided 
for, and record the statement, affidavit, and certificate in the 
“ Lis pendens record ” aforesaid. Subecquent redemptions may 
be made by other judgment-creditors entitled to redeem, substan- 
tially in the manner and upon the terms above provided; and 
when the redemption of any parcel is made from a prior redemp- 
tion, ihe amount to be paid by the redemptioner ehall be in the 
same proportion as provided in section three above. Whenan 
person claims the right, as the executor, admini-trator, or aret- 
gnee of a judyment plaintiff, to redeem, he shall file a verified 
statement of the facts, showing his right to redeem; and if his 
right to where such reden:ption is made, he shall file certified 
copies of such records with his statement; all of which shall be 
properly indorsed and filed by the Clerk. 


773. VENDITIONI EXPONAS BY LAST REDEMPTIONER— 
ProcerepDInGcs ON sae. 8. If, during the year hervinbefore 
allowed fur redemption, the real estate, or interest therein, sold 


9¢ 


by the Sheriff, or any parcel or parcels thereof sold separately. 
shall he redeemed by any judgment-creditor, as atorceaid, and 
remain unredeemed by the owner or part owner, or by any per- 
son claiming under them, at the expiration of such year, the last 
redemptioner shall be, immediately thereafter, entitled to sue out 
ab execution, in the nature of a vendiliont exponas, upou his 
judgment, by virtue of which he made his redemption. Such 
execution shall recite the judgment upon which the original sale 
was made, naming the Court wherein rendered, the parties 
thereto, the date and amount thereof, the dates of the execution 
and sale, and name of the owner, the price paid by the purchaser 
or purchasers for the real estate, if sold in one | ody, or for each 
parcel thereof, if sold in parcels, or interest therein redecmed by 
paid redemption, the amount paid by such redemptioner in 
redemption thereof, date of payment, and cost of redemption, 
and the judgment of said redemptioner, under which his redemp- 
tion was made, and amount due thereon; which execution hall 
be i-sued to the Sheriff of the county in which such real estate is 
situate, commanding him to sell the real estate, interest therein, 
or parcels thereof, redeemed by said redemptioner, to the highest 
bidder; and, after paying the costs of sale, and payirg to such 
redemptioner his redemption-money, and interest thereon at the 
rate of eight per cent. per annum, and his costs of redemption, 
and the amount of principal, interest. and coats due on hie judg- 
ment, pay the residue into the office of the Clerk iseuing such 
execution. fu h real estate shall be sold upon like notice as 1D 
other cases, but without offering the rents and profits, and with- 
out regard to appraisement laws; and if redeemed in parcels, 
shall be off-red in like parcels; and the redemptioner euing out 
such execution shall be deemed the bidder for the ameunt paid 
by him in redemption thereof, and interest thereon at the rate of 
eight per cent. per annum, his coet of redemption, and the cosets 
of sale; and, if no one bid more, he shal) be deemed the purchaser 
for that amount, and the Sheriff chall, immediately upon the 
perfecting of such sale, execute to the purchaser a conveyance of 
the premises, which shal] cunvey to the purchaser all the title 
and interest of the owner sold under the original execution. If 
euch sale should fail to satisfy the execution in full, the residue, 
may be levied and collected of any other property of the defen- 
dant thereto, as in other cases. If execution upon the judgment 
of the last redemptioner be stayed at the expiration cf the vear 
aforesaid, or there be installments on his judgment or decree, 
not then due, he shail nevertheless, be entitled to execution, as 
aforesaid, for the amount due him on account of his redemption, 
which shall be without prejudice to his right to sue out further 
final process on his judgment or decree; and any surplus remain- 
ing, after satisfying the coets of sale and amvuunt due him on 
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account of redemption, shall be paid to the Clerk, for distribu- 
tion, as hereinafter provided. Such sale shall discharge the lien 
of the judgment on which the original sale was was made, and 
the liens of all intervening judgments and decrees; and if any 
surplus remain after satisfying the execution upon the last sale, 
it shall be distributed by the Court from whence said execution 
issued, among the judgment-creditors whee liens are junivr to 
that under which the original sale was made, according to their 
original priorities and equities. If the judgment on which such 
execution issues shall have been rendered in a Court other than 
that in the Clerk’s office of which the statement, afidavit, and 
certificate of such last redemptioner are required to he filed, 
he shall, before the issuing of such execution, procure duly cer- 
tified copies of such statement, affidavit, and certificate, and 
cause them to be filed and recurded in the “ Lis pendens record,” 
kept in the office of the Clerk issuing the executi-n ; and said 
writ shall contain the recitals and mandate hereinbefore required. 


774. MaNNER OF REDEMPTION BY LIENHOLDER WHOSE 
LIEN IS RECORDED. 9. Any person having a lien, otherwise 
than by judgment, upon the real estate, or any parcel or parcels 
thereof sold in one body, may, at any time within one year from 
said sale, and after he shall have had his lien duly recorded 
where, by law, the recorling thereof is provided for, redevm the 
same from the purchaser at said sale, or from any prior redemp- 
tioner, and redemption thereof may be made from him upon 
the same terms and covditions as hereinbefore required in cases 
of redemption by judgment creditors; and if, at the expiration 
of one year from the sale on execution, no one shall have re- 
deemed from him, and his lien remains unforeclosed, he shall 
retain a lien on the real estate so redeemed by him, as of the 
date of the judgment on which said sale was. made, and may 
enforce the same in the suit to foreclose or enforce his lien, or 
by an independent action ; and any sale of said real estate in 
pursuance th:reof shall be absolute, and the purchaser immedi- 
ately entitled to a conveyance, having the aame effect as if his 
lien, at the time he redeemed, had been in judgment. 


R. 8. Ind., 1881. 


1. Under this law—Scc. 771, supra,—a judgment 
creditor who sells the property of his judgment debtor 
at execution sale, has no right to redecm from the purchaser 
at his execution sale, or from any subsequent redcmptioner 
redeeming the property sold at his execution sale. The right 
to redeem is only given judgment creditors holding 
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judgments “junior to the judgment under which the property 
was sold.”’ 


2. If asubsequent redemptioner seeks to redeem 


from a preceding redemptioner, whose lien or judgment 
is senior to the lien or judgment of the subsequent 
redemptioner seeking to redeem, he must pay the preceding 
redemptioner’s judgment and interest and costs of suit in 
full. If the preceding redemptioner’s judgment is junior 
to that of the subsequent redemptioner seeking to redeem, 
the subsequent redemptioner is only required to pay the 
preceding redemptioner his redemption money, with 
interest and costs of redemption. Sec. 772, supra. 


3. The law provides for no re-sale until after the 
redemption year expires. The last redemptioner can 
then issue execution on his judgment and sell the 
property. The proceeds of such re sale are to be applied 
(1) in payment of costs, (2) in payment of the redemp- 
tion money and interest and costs of redemption ; (3) in 
payment of the amount of principal, interest and costs due 
the last redemptioner on his judgment, the balance, if any, 
to be distributed among the judgment creditors “ whose 
liens are junior to that under which the original sale was 
made according to their original priorities and equities.” No 
part of the proceeds of this re-sale can ever be received 
by the judgment creditor upon whose execution the 
original sale was made. He exhausts his lien on the 
property sold by the sale on his execution.” Such sale 
(by the last redemptioner) shall discharge the lien of the 
judgment on which the original sale was made, and the liens 
of all intervening judgments and decrees.” 

Sec. 778, supra. 
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4. The mortgagee, or lien holder, otherwise than 
by judgment, has the same rights, and is given the same 
terms and conditions as are given to a judgment creditor. 
In all respects his lien is made to have “ the same effect 


as if his lien at the time he redeemed had been in judgment. 
Sec. 774, supra. 


Under these plain provisions of our law it is utterly 


impossible to hold that the redemption by New as mort- 


gagee brought the property redeemed back under the 
lien of Irwin's decree. New held a mortgage lien duly 
recorded. His lien was in date senior to Irwin's lien, 
but mechanic’s and contractors liens, under our law, cut 
under existing mortgages, and, aJthough junior in date, 
they are senior in lien. 

Brooks v. Railway Co., 101 U. 8. 448. 


Hence, as between Irwin and New, New, as mort- 
gagee, was a junior lienor to Irwin as to the property 
covered by Irwin's statutory lien, which lien, by our statute— 
which differs from the Iowa statute, considered by this 
Court in Brooks v. Railway Company, supra,—is limited 
to grade constructed by Irwin. 

Acts Ind. Legis. 1888, p. 148, Sec. 12, act of 
March 6, 1883. 


We have already eeen that by the redemption law 
New, as mortgagee, when he redeemed from Irwin's 
execution sale, became possessed of all the rights of, 
and occupied the position of, a judgment creditor hold- 
ing a judgment junior in lien to the lien of Irwin’s 
decree upon which Irwin had caused the property 
redeemed by New to be sold. 
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judgments “junior to the judgment under which the property 
was sold.” 


2. If a subsequent redemptioner seeks to redeem 


from a preceding redemptioner, whose lien or judgment 
is senior to the lien or judgment of the subsequent 
redemptioner seeking to redeem, he must pay the preceding 
redemptioner’s judgment and interest and costs of suit in 
full. If the preceding redemptioner’s judgment is junior 
to that of the subsequent redemptioner seeking to redeem, 
the subsequent redemptioner is only required to pay the 
preceding redemptioner his redemption money, with 
interest and costs of redemption. Sec. 772, supra. 


8. The law provides for no re-sale until after the 
redemption year expires. The last redemptioner can 
then issue execution on his judgment and sell the 
property. The proceeds of such re sale are to be applied 
(1) in payment of costs, (2) in payment of the redemp- 
tion money and interest and costs of redemption ; (3) in 
payment of the amount of principal, interest and costs due 
the last redemptioner on his judgment, the balance, if any, 
to be distributed among the judgment creditors “ whose 
liens are junior to that under which the original sale was 
made according to their original priorities and equities.” No 
part of the proceeds of this re-sale can ever be received 
by the judgment creditor upon whose execution the 
original sale was made. He exhausts his lien on the 
property sold by the sale on his execution.” Such sale 
(by the last redemptioner) shall discharge the lien of the 
judgment on which the original sale was made, and the liens 
of all intervening judgments and decrees.” 

Sec. 778, supra. 
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4. The mortgagee, or lien holder, otherwise than 
by judgment, has the same rights, and is given the same 
terms and conditions as are given to a judgment creditor. 
[In all respects his lien is made to have “ the same effect 


as if his lien at the time he redeemed had been in judgment. 
Sec. 774, supra. 


Under these plain provisions of our Jaw it is utterly 
impossible to hold that the redemption by New as mort- 
gagee brought the property redeemed back under the 
lien of Irwin's decree. New held a mortgage lien duly 
recorded. His lien was in date senior to Irwin's lien, 
but mechanic’s and contractors liens, under our law, cut 
under existing mortgages, and, a]though junior in date, 
they are senior in lien. 

Brovks v. Railway Co., 101 U. 8. 448. 


Hence, as between Irwin and New, New, as mort- 
gagee, was a junior lienor to Irwin as to the property 
covered by Irwin's statutory lien, which lien, by our statute— 
which differs from the Iowa statute, considered by this 
Court in Brooks v. Railway Company, supra,—is limited 
to grade constructed by Irwin. 

Acts Ind. Legis. 1888, p. 148, Sec. 12, act of 
March 6, 1883. — 


We have already seen that by the redemption law 
New, as mortgagee, when he redeemed from Irwin's 
execution sale, became possessed of all the rights of, 
and occupied the position of, a judgment creditor hold- 
ing a judgment junior in lien to the lien of Irwin’s 
decree upon which Irwin had caused the property 
redeemed by New to be sold. 


Sel yet re 
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sale, after payment of costs and Receiver’s indebtedness, 
is far less than the amount of cash advanced in good 
faith by Drexel, Morgan & Co. on the pledge of these 
bonds as commercial securities. Surely this Court will 
not hold these construction claims, accrued after the 
mortgage was recorded, and after these bonds were is- 
sued and pledged for value, to be liens prior and supe- 
rior to the lien of the mortgage and bonds to the extent 
of the Drexel, Morgan & Co. loan and interest thereon. 


We ask that each of these five decrees in favor of 
these five appellees may be in all things reversed. 
Respectfully submitted, 
J. E. McDona.p, 
Joun M. But er, 
A. L. Mason, 
Solicitors for Henry H. Porter, Appellant, 
By Joun M. Butier. 
Indianapolis, Ind., December 11, 1886. 
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AND BRIEF OF APPELLANT. 
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R. B. F. PIERCE, 
SonaceTous vos APPELLANT. 


apes nanan Ge 


Qaauaas & Guatuonr, (aw Pmimtias 64 & O6 LaBare $1. Curcaeod 


a Ss oan 


eee. 


* ae 


~ A Ser ey es ee 


‘ + ; 
os, 3 4 
™ a ae a i Sai oct as a aoe 


IN THE 


Supreme Court of the United States. 


Ocrosper Term, A. D. 1886. f 


No. 1260. 


——_—_—~. > —___- 


HENRY H. PORTER 
Appeals from the Cir- 
z's. -° \ £euit Court of the 


THE PITTSBURGH BESSEMER STEEL nsec ig 
COMPANY, Limirep, AND OTHERs. 


STATEMENT OF CASE. 


On October 27, 1884, Hack and others claiming to be 
creditors by reason of work done in the original construc- 
tion of the Chicago and Great Southern Railway, institu- 
ted an action in the Circuit court of Jasper County, Indi- 
ana. The complaint alleged that the corporation “ exclus- 
ive of bonds secured by mortgage ” owed over $100,000, 
and was in imminent danger of insolvency. (Rec., 13.) 


The plaintiffs did not claim either a statutory or equit- 
able lien on the railway. They prayed that an account 
might be taken of all corporate debts and a receiver ap- 
pointed to preserve the property, which was described as 
eighty miles of completed and forty miles of partially 
graded railway. 
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On the same day areceiver was appointed. 


On April 4, 1885, this suit was, on petition of Porter, 
removed to the Circuit court of the United States for the 
District of Indiana. (Rec., 11, 16.) 


On March g, 1885, Porter had filed his original bill of 
foreclosure in the latter court, against the railway com- 
pany, John C. New and others, claiming that on Novem- 
ber 1, 1881, the said corporation duly executed and deliv- 
ered to New, as trustee,a mortgage conveying all its 
railway property of every kind, from Fair Oaks to Bra- 
zil, to secure an issue of two million dollars six per cent 
coupon bonds. That subsequently, in March, 1883, the 
Chicago and Great Southern Railway Company consoli- 
dated with and absorbed under its title, the Chicago and 
Block Coal Railroad, extending, as completed, from At- 
tica, in Fountain county, to Yeddo, in the same county, 
and as partially constructed, between the last named point 
and Brazil, in Clay county. 


Afterwards, on April 9, 1883, by way of further assur- 
ance of title, the consolidated Chicago and Great South- 
ern Railway Company executed and delivered unto said 
New a supplemental mortgage to cover the entire road 
and property belonging to the consolidated corporation 
as security for the same issue of bonds. 


That such two mortgages were duly recorded in each 
of the counties wherein the road was situated shortly after 
their respective dates; $1,200,000 of said first mortgage 
bonds had been issued and negotiated, for value and in- 
terest had never been paid thereon. Complainant was 
the owner and holder of all the bonds and coupons; he 
had requested ‘New to enforce the security, but he had 
declined. The bill contained the usual prayer for a receiver 
and a foreclosure. (Rec., 1.) 
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The original and supplemental deeds of trust (Rec., 
! 747, 755) are shown to have been duly recorded in 
each county, beginning in Jasper couaty on November 


19, 1881. 


qr ie 


The articles of consolidation between the Chicago and 
Great Southern railway and the Chicago and Block Coal 
railway were filed and recorded on April 7, 1883, in the 
office of the secretary of state at Indianapolis. Article 


sixth thereof recites: « And it is especially declared that 
“ the issue of two million dollars of bonds made by the 
‘¢ party of the first part hereto and secured by a mortgage 
“ or trust deed executed to John C. New, of Indianapolis, 
‘“ Indiana, and dated November 1, 1881, as the same now 
“ appears of record in the counties of Clay, Parke, Foun- 
“tain, Warren, Benton, Newton and Jasper, is fully as- 
“ sumed by the consolidated corporation and the mortgage 
or trust deed recorded as aforesaid for the purpose of 
“ securing the payment of said bonds and interest there- 
“on, shall constitute the first lien upon all and singular 
“© the railroad of satd consolidated corporation in said last 
‘ named counties from Brazil northwardly to the junction 
“ with the L., N. A. & C. Ry.,” etc. (Rec., 744.) 


An order was entered on April 18, 1885, consolidatmg 
: the foreclosure case with the Hack creditors bill and on 
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the same day a new receiver was appointed. (Rec., 
30, 31. 
| On May 28, 1885, the railway corporation made 
) answer admitting the substantial allegations of the bill. 
—(Rec., 39.) | 

(1.) The Pittsburgh Bessemer Company (Limited) on 
August 11, 1885, filed its intervening petition alleging 
that it sold and shipped 357 tons of rails to Goodland, 
Indiana, to be held by a custodian until paid for by the 
railway company, but that the rails were without its 
knowledge or consent placed in the track. Petitioner has 
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always claimed a lien for the price of the rails which 
were taken and laid before the issue of any of the bonds, 
and that Porter acquired the bonds with full notice of the 
petitioner’s rights. 

The statement of account shows the balance due after 
deducting $10,000 paid, was $12,944.20. (Rec., 71, 74-) 

(2.) The Cleveland Rolling Mill Company, on March 
12, 1886, filed its petition showing that the railway com- 
pany bought rails of it for the construction of the road, 
amounting to $52,278.33, on which claim had been paid 

$22,634.36. 

For the balance due, a judgment at law had been re- 
covered on May 10, 1884, in the Circuit Court of the 
United States for the Northern district of Illinois, for 
$35,922.26, and that subsequently the petitioner sued upon 
that transcript of record in the Circuit Court of Benton 
county, Indiana, and on March 11, 1885, recovered a 
second judgment at law for $32,724.36 and costs. (Rec., 
142, 145.) 

(3-) The Smith Bridge Company, on December 29, 
1885, filed its petition, showing that on October 26, 1882, 
it contracted to place upon the stone piers built by the 
railway, the bridge superstructure across the Wabash 
river, and on July 24, 1883, it again contracted to put up 
the superstructure of the bridge across Pine creek. The 
balance claimed to be due on both contracts was $21,- 
637.54. The petition further claimed that in the agree- 
ment it was provided that the title to both superstructures 
was to remain in the bridge company until full payment 
was made. That Porter acquired the first mortgage 
bonds with full notice of such contracts, and that the title 
to said bridges was in petitioner. (Rec., 121-145.) 
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(4.) ‘Crerar, Adams & Co.,” on October 2, 1885, 
filed a petition, alleging it was a creditor of the railway 
company to the amount of $7,809.94 for goods sold, be- 
ginning with January 12, 1883, as per account attached. 
(Rec., gt.) | 

(5.) Volney O. Irwin, who was named as a defendant 
to the original bill, filed a cross-bill and answer, alleging 
that on November 9g, 1881, he made a written contract 
with the railway company to do the grading for the 
original construction of the road between Oxford and 
Attica; he began work on November ro, 1881, 
and completed it on September 15, 1883; at the time 
work was begun the mortgage to» New had not been 
recorded; the grading done amounted to $55,000, on 
which the company had paid him about $43,000, leaving 
a balance due him of about $12,000. In October, 1883, 
he filed a notice under the Indiana statute, claiming a me- 
chanic’s lien on the portion of the railway constructed by 
him; he then brought suit in the Circuit court of Warren 
county, Indiana, to enforce this lien in both counties, and 
afterwards recovered a decree for $11,781.16, and a fore- 
closure of his statutory lien and ordering a sale of the 
road in Warren county to satisfy the debt. (Rec., 17, 
69.) 

To the petition of Irwin, a response was filed by Por- 
ter. (Rec., 153.) ; 

It avers that he is the owner of the $1,200,000 bonds; 
that the articles of consolidation specifically recite that the 
mortgage to New is the first lien. The work done by 
Irwin was for the original construction of the road north 
of Attica, prior to the consolidation. Shortly after No- 
vember 1, 1881, the railway negotiated to innocent hold- 
ers $1,000,000 of the bonds and used all the money 
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work, and Irwin personally obtained about $30,000 out of | ¢ 
the moneys which constituted the consideration of the 

negotiation of such bonds. Afterwards he filed notice of 

mechanic’s lien, then procured a decree foreclosing his 

lien and sold that portion of the road covered by his de- 

cree and bought the same. Subsequently Porter, to pro- 
tect his interest as bondholder, and as fully authorized by | 
the statute, paid into the Warren Circuit Court the neces- 

sary sum of money and redeemed the property. For all l 
which reasons complainant denies that Irwin has any lien 


I 
realized therefor in paying Irwin and others for their | | 
+ 


or priority on any part of the railway which is superior 
to complainant’s lien as a bondholder. (Rec., 153.) a 
Porter prepared responses to the petitions of the Cleve- : i 
land Rolling Mill Company and others, setting® up specific- 
ally the general defenses and estoppels which existed , 
against the allowance and priority of each of such claims, | 
but the court refused to allow them to be filed. (Rec., 
155 ef seq.) | 
On August 17, 1885, a decree of sale was allowed by 
the district judge sitting at circuit, and by the sixth para- | 
graph of the decree it was provided that the rights and 
liens of all parties or claimants should be transferred to : 
fe 


the fund. (Rec., 77.) 


On September 20, 1885, the circuit judge allowed Swan 
and Atkinson, claiming to be stockholders, to be made de- 


. 


fendants, and then their answer was filed. 


On October 12, 1885, the court ordered the first decree 


of sale to be set aside, and “as to so much of said 
* case as involves the validity of the mortgage and mort- 
* gage debts as the same are described in the bill of said . 
* Porter and the defendants’ answers, the defendants com- 
*- plete the taking of their testimony on or before Novem- 
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“ber 20, 1885, and that the complainant Porter, complete 
“ the taking of his testimony in rebuttal within ten days 
“thereafter.” (Rec., 20.) 


The answer and petition of Swan and Atkinson alleges 


that they were stockholders of the corporation and that 
the mortgage and bonds were fraudulent, without consid- 
eration, and void. (Rec., 82.) 


On February 15, 1886, the court found against Swan 
and Atkinson and denied and dismissed their petition. 
(Rec., 129.) 

They have never taken any appeal therefrom. 


The answers and cross-bills of the Cleveland Rolling 
Mill Company and other creditors assailing the mortgage 
and bonds, copy almost literally the pleadings of Swan 
and Atkinson. (Rec., 42, 52.) 


The material declarations are as follows: Prior to 
March 18, 1882, no work of any value had been done on 
the railroad; one Henry Crawford then became the owner 
of a majority of the stock and thereupon elected a board 
under his control, who before their election promised to 
carry out his wishes; in March, 1882, he caused said board 
to make a contract with him to construct the road and 
receive in payment $2,000,000 first mortgage bonds, 
$2,000,000 income bonds and $2,000,000 in full paid cap- 
ital stock. That the work done by Crawford was infe- 
rior, and the fifty miles constructed by him was only 
worth $250,000 exclusive of the Attica and Pine 
Creek bridges and did did not cost to exceed that 
sum; the Block Coal road between Attica and Yeddo 
was of little or no value and Crawford had or 
could obtain it for a mere nominal consideration; after 
consolidation with that road, work was abandoned and a 
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false report made by the contractor, whereas, “ if a full, 
‘truthful and complete report had been made of the 
« work, showing the actual amount paid therefor by said 
‘« Crawford, it would have appeared that the entire line 
“ did not cost over $300,000, of which $150,000 was still 
“ outstanding and unpaid, and that Crawford had not ex- 
“ pended of his own means to exceed $150,000.” With 


full knowledge of such facts, and when nothing was due, 
the board fraudulently issued and delivered the bonds in 
suit to Crawford; afterwards the bonds were pledged by 
Crawford for an individual loan of about $350,000 to 
Drexel, Morgan & Co., who then and there “had 
« knowledge of all thé facts aforesaid; ’’ thereupon Porter 
and his associates made an arrangement with Crawford 
by which the bonds were taken out of pledge and Craw- 
ford was to have the difference between $500,000 and 
the amount expended in acquiring and foreclosing the 
property and the profits arising from the extension of the 
road southwardly from Yeddo should be divided between 
Porter, Crawford and their associates; that Porter ac- 
quired his rights in the bonds with full notice of all these 
frauds. 


The answer of the Cleveland Rolling Mill Company 
and others, reciting their claims against the property, de- 
clares * that the materials furnished for the building of 
«said railway by each of them respectively, was fur- 
“nished and the indebtedness therefor became due to 
“ them, and each of them respectively, after the default 
“in interest on the bonds of said railway company, as set 
“forth and complained of by said complainant in his bill 
* of complaint.” (Rec., 44.) 

The praver of the creditors’ cross-bill is “that an ac- 
* counting may be had as to the cost of the work per- 
“ formed and paid for by said Crawford upon the construc- 
«tion of said railroad and the market value of the Block 
* Coal road when it was acquired; and that “ the original 
‘+ and supplemental deeds of trust to New and the com- 
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*¢ plainants’ bonds issued thereunder, shall be declared 
‘‘ fraudulent and void, and the unpaid construction debts 
«¢ shall be decreed to be a prior and first lien upon the 
‘“ property.” (Rec., 60.) 

The testimony and the exhibits which were offered 
upon the issues raised by these answers and cross-bills are 
all in the record. 


On February 16, 1886, a second decree of sale was 
rendered. (Rec., 129-134.) 


The first paragraph orders the answer and petition of 
the stockholders Swan and Atkinson to be dismissed, re- 
serving the question of costs against them. The second, 
third, fourth and fifth paragraphs declared the execution 
and record of the original and supplemental mortgages, 
about November 1, 1881, the issue of $1,200,000 bonds 
thereunder and their delivery to Crawford under the con- 
struction contract, and the subsequent transfer of the 
bonds and coupons to Porter; that interest on such 
bonds “ issued and outstanding for value” to the amouut 
of $291,800 was due and unpaid and that said mortgages 


“are valid and binding obligations as against said railway 
“ company and are a superior and paramount lien upon 
‘all the railway property, lands, rights, privileges, im- 
“ munities and franchises therein mentioned, and described 
‘and thereby conveyed, excepting as hereinafter pro- 
“ vided.” 

Paragraphs six and seven decree that receivers’ indebt- 
edness and “all unpaid valid claims against said railway 
“company for right of way, lands, labor, rolling stock, 
‘material used in the construction or betterment or oper- 
“ation of said railway, are hereby adjudged to be prior, 
“ superior and paramount in lien to the said hen of the 
“mortgages or deeds of trust and the bonds secured 
“thereby.” 


The road was directed to be sold for not less than 
$500,000, all of which was to be paid in cash. 
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A reference was ordered to ascertain what construc- 
tion claims were entitled to be allowed under the sixth 
clause of the decree. 


Porter excepted to the portions of the decree giving 
such claims priority over the mortgage bonds. 


On this vital portion of the decree the District judge 
dissented from the judgment of the Circuit judge, and 
heid that the mortgage lien was superior to these debts 
incurred for construction. His opinion was filed and is 
printed in full in the Record, p. 134. 


The railway was sold on March 27, 1886, to Porter, 
for $501,000 cash. 
The sale was confirmed on April 5, 1886, Record p. 149. 


On August 31, 1886, the master reported among others 

in favor of, 
Pitts. Bess. Steel Co., Limited, for..........$12,944.20 
Clevelard Rolling Co., for...........++222 29,043,97 
Smith Bridge Co., for............eeeeeeee 20,900.24 
Crerar Adams & Co., for...........20.+++ 7,809.94 
as prior claims under the 6th clause of the decree. (Rec., 
170-181.) 

The master filed also a special report allowing the 
Irwin claim for the amount of the decree of the Warren 
Circuit court of $11,450.30 and interest thereon, less the 
sum paid by New for redemption. (Rec., 185.) 


The master also filed a supplemental report, covering 
the claim of the Smith Bridge Company. (Rec., 187.) 
Porter, as complainant and bondholder, filed exceptions 
to each one of these five allowances. (Rec., 181-191.) 


On October 9, 1886, these exceptions were overruled, 
and the court rendered a final decree, finding that appel- 
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lees had +‘ each done work or furnished materials which ~ 
“ have been used in the construction and betterment of the 
“ railway,” and were paramount to the mortgage lien and 
the bonds secured thereby. 


The court finds that the net proceeds of sale in the 
registry are $325,194.27, and orders the payment to each 
of the appellees of the sum allowed by the master, to- 
gether with interest after October 27, 1884. 


The awards made to these five creditors were the only 
ones within the appellate jurisdiction of the Supreme 
court, and therefore the remaining allowances and excep- 
tions were reserved for future consideration to abide the 
result of these appeals. 


An appeal was prayed by Porter from each one of 
these five final decrees and it was stipulated in open court 
as a part of the decree that the several appeals should be 
submitted at the present term of this court, under the 20th 
rule. (Rec., 192-194.) 

The appeals were allowed and perfected by the filing 
of approved appeal bonds. : 
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ASSIGNMENT OF ERRORS. 


The Circuit court erred: 


1. In decreeing on February 16, 1866, that claims for 
construction or operation of the railway, were prior, su- 
perior and paramount to the lien of the two mortgages to 
New, and the bonds secured thereby, which the court in 
the said decree, adjudged were “ outstanding for value.” 


2. In decreeing on October 9, 1886, that the claims 
of the five appellees and every of them, against the rail- 
way company for construction of its road, were prior, 
superior and paramount to the lien of the mortgages to 
New and the bonds secured thereby. | 


3. %In overruling the exceptions filed by the appellant 
to said five claims and every of them. 


4. In decreeing that the appellees or any of them were 
entitled in equity to any portion of the $325,194.27 being 
the net proceeds of sale in the registry of the court in 
preference to the prior liens and equities of the appellant 
as bondholder. 


5. In overruling the special exceptions to the allow- 
ances to Irwin, and in refusing to decree that the trustee 
New had fully perfected a redemption in favor of the 
bondholder from all the liens of said Irwin. 


6. In decreeing that any of said appellees had any 
lien or claim upon that portion of the railroad south of 
Attica, or the proceeds of the sale thereof. 
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BRIEF FOR APPELLANT. 


The controversy on these appeals is over a court fund 
arising from the sale of the Chicago and Great Southern 
railway, under a decree of foreclosure. 


Porter, the appellant, claims that he is entitled to the 
whole net proceeds of sale because of his ownership of all 
the bonds and coupons issued by the corporation and se- 
cured by a general mortgage onthe railway. The Circuit 
court, over the dissent of the District judge, rejected this 
claim of priority, and rendered a decree postponing the 
lien of the mortgage bonds and ordered full payment of 
the claims of general creditors holding debts for construc- 
tion. A large number of similar claims are held in abey- 
ance by the lower court to abide the result of these 


appeals. 

1. The facts upon which Porter has a prior lien on 
the fund in court to the exclusion of construction debts 
were clearly proven and are distinctly recited and ad- 
judged in the order of sale of February 16, 1886. (Rec., 
129.) 

On November 1, 1881, the railway company executed 
a mortgage to John C. New, trustee, covering all its rail- 
way made and to be made, appurtenances and franchises, 
to secure a proposed issue of two million dollars of bonds. 


This mortgage was duly recorded in each of the coun- 
ties in which the road was located in the month of its 
date. 
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About December 1, 1881, according to Foster, the 
then president, the corporate officers, for the sole purpose 
of raising means to construct the road, issued and nego- 
tiated in good faith and for value $1,000,000 of these 
bonds. 

In March, 1883, a consolidation was effected with the 
Chicago and Block Coal Railway Company. 


The articles of merger, filed in the office of the Secre- 
tary of State at Indianapolis, on April 7, 1883, expressly 
recited as one of the trusts of the consolidation that the 
mortgage of November 1, 1881, “ shall constitute the first 
+ lien upon all and singular the railroad of said consoli- 
« dated corporation.” 


A supplemental deed of trust was executed by the con- 
solidated corporation on April 9, 1883, to secure the 
bonds of November 1, 1881, and this second mortgage 
was also recorded 1n all the counties. 


In February, 1884, an additional $200,000 of bonds 
were issued. 


Porter subsequently became the owner of all the issued 
bonds and coupons and for default in the payment of in- 
terest, brought this action to foreclose the two mortgages. 


The decree itself adjudged all these facts to be true 
and finds that there is $291,800 of interest due to Porter 
on the bonds “issued and outstanding for value,” and that 
the mortgages are “valid and binding obligations as 
‘“ against said railway company and are a superior and 
“ paramount lien upon all the railway property, etc., 
* therein mentioned, excepting as hereinafter provided.” 

The legal principles by which Porter’s rights and 
priorities are to be ascertained are very clear. 
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The mortgages being mere incidents to the debts there- 
by secured, no defense can be made to a foreclosure 
action, which would be ineffectual in adirect suit at law 
upon the negotiable securities themselves. 

Carpenter v. Longan, 16 Wall., 271. 
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Under the recording acts the lien of the mortgage be- 
came unalterably fixed upon the railway by the record 
thereof in November, 1881, and unless a contesting cred- 
itor can establish some valid, specitic and recorded lien of 
an older date, the bondholders’ rights under the recorded 
mortgages are paramount and must be respected accord- 
ingly. 

Wabash Ry. Co. v. Ham, 114 U.S., §97. 
Dunham v. Railway Co., 1 Wall., 267. 


| Porter did not become the owner of the bonds for nearly 

g three years after they had been originally issued. Nearly 
eighty miles of completed railway stood as abundant proof 
that the securities were issued for value received by the 
corporation. 


Under the well settled rules governing the transfer of 
negotiable securities, Porter must be considered as a 
holder in good faith. 


“The mere possession of negotiable bonds is prima 
+ facie evidence that the holder is the proper owner and 
‘‘ lawful possessor of the same, and nothing short of fraud, 
“not even gross negligence if unattended with mala fdes, 
‘is sufficient to overcome the effect of that evidence or to 
“ invalidate the title of the holder, supported by that pre- 
“ sumption.” 

Goodman v. Simonds, 20 Howe, 34 3- 


Murray v. Lardner, 2 Wall., 110. 


Apart from the presumption of good faith, Porter 
clearly brought himself by direct and uncontradicted evi- 
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dence within the protection of the additional doctrine of 
the law merchant. “Even if there is fraud or illegality 
“in the inception of the securities, the holder protects 
“ himself when he shows that he paid value.” 

Collins v. Gilbert, 94 U.5S., 753- 


The evidence shows beyond any controversy that Por- 


ter paid nearly $400,000 in cash for these securities. 

His absolute liability to pay for the bonds accrued in 
August, 1884. 

The letter making the remittance January 12, 1885, is 
in evidence, and there is no denial of the payment. (Rec., 


921.) 

Porter not only parted with value, but did so in entire 
good faith and without any notice of any fraud, illegality 
or want of consideration. He was introduced as a wit- 
ness by the general creditors and on cross-examination, 
stated in this connection: 


*Q. So that at the time you entered into that contract 
“with Drexel, Morgan & Co. you went in in good faith 
“investing your money in what you believed to be genu- 
“ine dona fide and valid securities? 

“ A. I went in in perfect good faith and under the busi- 
‘ness assumption that Drexel, Morgan & Co. were 
“ business men who knew what they did and made their 
‘examinations, and any titles they would take it would 
“be safe for me to take without further investigation. 

“Q. And that is the reason you made ao special 
“ investigation, Is it? 

“A. IT should not think of investigation’ coming 
“ through that concern. 

“Q. You took it for granted that these securities 
“coming through their hands in that way, they having 
“loaned $350,000 to $400,000 on them, you took it for 
“ granted the title in the bonds was good? 

“AL Idid.” (Rec., 493.) 
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This statement is fully corroborated by the testimony 
of Nickerson and Gage, who we recognizant of the whole 
transaction. (Rec., 412, 434.) 


The testimony is overwhelming that the creditors were 
from the very beginning fully cognizant of the existence 
of the mortgage and the issue and negotiation of bonds 
under it, and that the funds being used in construction, 
and paid to them, were in part derived from the hypo- 
thecation of these identical bonds, and yet during these 
three years, with full knowledge of this use of the mort- 
gage bonds, no claim was ever made that they were 
illegal or tainted in any way. 


The first intimation that an attack was to be made 
upon the mortgage and bonds, was not heard until some 
time after Porter had bought the bonds and fully paid | 
his money. 

Shumway’s Evidence Record, page 470. 
Starin’s os “ “ 5 86. 
Crawford’s « “ “* 663. 


The appellant having abundantly proven that. he 
bought in good faith and for value and without any 


notice of infirmity in the securities, consequently “ has 
“a title good against the world and can enforce them 
‘“‘ against the maker for the full amount thereof, wholly 
“ irrespective of the price at which he bought.” 


Cromwell v. Sac Co., 96 U.S., §8. 


As against any claim that may be advanced that it was 
the duty of Porter under the circumstances under which 
he bought the bonds to suspect securities which had been 
issued and used for three years without challenge from 
any quarter and to make industrious examination of con- 
struction contracts and corporate records, it is sufficient 
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response to state that the law of negotiable paper recog- 
nizes ro such absurd obligation. : 

“It is the well settled law that even suspicion as to the 
“ title or the knowledge of such circumstances as would 
“have put a reasonable man upon inquiry are not suffi- 
“ cient to constitute a defense. The holder must be per- 
“ sonally chargeable with fraud.” 


Collins v. Gilbert, 94 U. S., 753. 
Cromwell v. Sac Co., 96 U.S., 58. 
Railroad v. Sprague, 106 U.S., 760. 


There is nothing in the transaction itself or its sur- 
roundings to awaken the slightest suspicion as to the 
bonds. Under section 3,019 of the Indiana statutes, the 
corporation had the amplest power to sell or dispose of 
its mortgage bonds at such prices and terms as it saw fit. 


Two-thirds of its chartered line was built and Porter 
received the bonds direct from the hands of bankers who 
had on the pledge thereof advanced a large sum of money 
for its construction. The status of Porter is therefore 
proven to be that of a dona fide holder for value of bonds 
issued under a mortgage recorded on November 19, 1881, 
and “ outstanding for value,” as adjudged in the decree. 
His liens and rights are effective on the railway property 
as of that date. 


2. The Circuit court found in its decree that “ the ap- 
“pellees had each done work or furnished materials 
‘‘ which have been used in the construction or betterment 
“of the railway.” The claims of the Pittsburgh Besse- 
mer Company and the Cleveland Rolling Mill Company 
are for rails which went into the original construction of 
the road. The allowance to Irwin was for grading when 
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the line was being built; to the Smith Bridge Company 
for a bridge superstructure across Wabash river and 
Pine creek; the indebtedness to Crerar, Adams & Co. 
was for construction supplies. 


When the mortgage to New was executed and re- 
corded the statute law of Indiana did not authorize any 
lien to be created for work done or material furnished in 
construction of a railway except for grading and making 
or repairing bridges, so that the Cleveland Rolling Mill, 
the Pittsburgh Bessemer Company and Crerar, Adams 
& Company could not by any method or notice have cre- 
ated or enforced any lien under the statute laws of Indi- 
ana. 

The only one of the.appellees who attempted to avail 
himself of a mechanic’s lien under the local statute was 
Irwin. That feature of the case will be dealt with 
later on. 


The decree of sale does not attempt to enforce any 
statutory or contract lien, but upon some quite indefinite 
theory, declared that the mere construction debts of these 
creditors are “ prior, superior and paramount in lien to the 
“lien of the mortgages, etc.” (Rec., 131.) 


Similar words are employed in the final decree making 
the money allowance to these creditors. (Rec., 193.) 


There can be no implied lien in equity on the tangible 
property of a railway as against a prior recorded mort- 
Rage. , 

Cincinnati v. Morgan, 3 Wall., 275. 
Davis vy. Alvord, 94 U. S., §45. 


It is elementary doctrine that in order to constitute an 
equitable lien on property or a fund, there must be some 
distinct appropriation of the fund by the debtor. 
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It is not enough that the fund may have been created 
through the efforts or outlay of the party claiming the 


lien. 
Wright v. Ellison, 1 Wall., 16. 


Dillon v. Barnard, 21 Wall., 440. 


That a creditor has no prevailing equity against a prior 
recorded mortgage simply because he has_ furnished 
material or labor which constituted a portion of or 
improved the mortgage security, has been so often 
decided by this court that the doctrine is no longer sub- 
ject to debate. 

Dunham v. Railway, 11 Wall., 267. 
Galveston R. R. v. Cowdrey, 11 Wall, 459. 
U.S. v. Railway, 12 Wall., 364. 
Buncombs Co. v. Tuomey, 11§ U.S., 122. 
Wright v. Kentucky Ry., 117 U.S., 72. 


The fact therefore that the appellees’ claims were for 
labor or material “ used in the construction or betterment 
“ of the railway ” constituted, according to the precedents, 
no justification whatever for a decree giving them prefer- 
ence over an elder recorded mortgage. 


. Certain of the creditors filed an answer and cross- 
bill, wherein the mortgage and bonds were alleged to 
have been issued fraudulently and without any consider- 
ation, and that Porter and the holders prior to him took 
the bonds with full notice of such fraud. (Rec., 42-52.) 


A reference was ordered “as to so much of said case 


“ as involves the validity of the mortgage and mortgage — 


“debts.” (Rec., 20.) . The testimony presented on 
that reference is in the transcript. 


It is important to note that the material and labor for 
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which the court allowed a priority was all furnished and 
performed after the record of the mortgage on November 
19, 1881, and the issue of the first million of bonds about 
December 1, 1881. 

The answer of the Cleveland Rolling Mill Company, and 
others, expressly alleges that the material was furnished 
by the creditors after the bonds were issued. (Rec., 44.) 

The rails were shipped by Pittsburg Bessemer Com- 
pany in January, 1882, and some time afterwards went 
into the track. (Rec., 766.) 

None of the Crerar, Adams & Co. material was de- 
livered until after January, 1883. (Rec., 91.) 

The contract with the Smith Bridge Company for the 
Wabash bridge work was’én October 26, 1882, and the 
work was done mainly in 1883, and the Pine Creek 
bridge contract was dated October 26, 1882. (Rec., 87.) 

_ Irvin says all his work done prior to March, 1882, had 
been fully paid for. (Rec., 536.) 

When the rails, grading work, bridge superstructure 
and construction material were placed in the railway and 
became incorporated therein as a component part of the 
structure, the mortgage had been already recorded and 
one million dollars of bonds had been issued and pledged 
for the moneys up to that date advanced for construction. 

The attempt is now made to assail the validity of cor- 
porate transactions which took place before these claim- 
ants became creditors. 

Having, with full notice of a recorded mortgage, vol- 
untarily furnished material which they knew was to be 
used as an inherent portion of the railway, the principles 
announced in Dunham v. Ratlway Co., Galveston BR. R. 
v. Cowdrey, and similar cases, are decisive. | 
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It certainly is not the duty of a court of equity to relieve 
creditors from the necessary consequence of their own me 
engagements, made deliberately and with full knowledge. 


Several of these creditors now claiming a priority 
furnished their material even after the consolidation in 
1883, when its very charter papers on file notified every 
one who dealt with it that the mortgage of 1881 constituted 
the first lien on the entire railroad. 


In dealing with a controversy somewhat similar, this . 
court decided: : 


“ The plaintiff made his contract with knowledge of 
“the existing mortgage and of the declaration which it 
‘‘ contained that it is to be the first and only lien on the 
“ property and franchises of the company, and that it 
“covered not only property then held by the company 
* but would also cover all property which might thereafter 
‘be acquired. 

“If he had reason to doubt the future solvency of the 
‘corporation or that it would apply the funds it obtained 
‘from its bonds to the payment of his work, he should 
“ have provided for such a contingency in advance.” 


Dillon v. Barnard, 21 Wall., 440. 


The decisions of this court have also firmly established 
the doctrine that corporate acts cannot be challenged for 
fraud or want of consideration by those who became 
creditors after the transactions of which they complain 
had occurred. 


To entitle a creditor to relief against acts alleged to be 
fraudulent, it is absolutely necessary that he shall aver 
and prove that he was a ereditor when the acts were 
committed. 


Hawes v. Oakland, 104 U. S., 450. 
Herbach vy. Hill, 112, U. S. 148. 
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This subject received the most thorough discussion by 
this court in the case of Graham v. Railroad Co., 102 U. 
S. 148. 


It was there declared: 


‘It is a principle of the common law that a fraud 
‘¢ could only be avoided by him who had a prior interest 
“ in the estate affected by the fraud, and not by him who 
* subsequently to the fraud, acquired an interest in the 
“ estate ( Upton v. Basset, Cro. Eliz., 445.)” 

‘It is a well settled rule of law that if an individual 
“ being solvent at the time, without any actual intent to 
« defraud creditors, disposed of property for an inadequate 
“ consideration, or even makes a voluntary conveyance of 
“it, subsequent creditors cannot question the transaction. 
“ They are not injured. They gave credit to the debtor in 
“ the status which he had-after the voluntary conveyance 
“ was made.” 


When the effort was made to distinguish corporate 
from individual acts, the court refused to create the ex- 
ceplion, saying: 

« We see no reason why the disposal by a corporation 
* of any of its property, should be questioned by subse- 
“ quent creditors of the corporation any more than a like 
“ disposal by an individual should be. The same princi- 
“ ples of law apply to each.” 


Upon the authority of these explicit decisions none of 
the appellees have any legal status to impeach or post- 
pone the mortgage or the original issue of the bonds in 
December, 1881, because their debts were not then in 
existence. : 

4. The creditors’ pleading counting on fraud and want 
of consideration should have been disregarded, as the 
proof abundantly shows the material allegations were 
false. The averments proven to be untrue are these: 


24 


(1) « Prior to March 18, 1882, no work had been 
«done upon said line by said railway company of any value.” 

Foster, who was then president, swears that the track 
was laid from Oxford to Goodland, and a little distance 
north, and considerable grading work done between Ox- 
ford and Attica and Goodland and Fair Oaks. ‘Rec., 
318.) 


This declaration is supported by Annabal, Little and 
Starin. (Rec., 302, 376, 575-) 

Foster also swore that up to that date Crawford had 
furnished all the funds for construction after June, 1881, 
and that the advances were between $300,000 and $400,- 
ooo. (Rec., 314, 318.) 

Crawford says that up to the delivery of the bonds to 
him in December, 1881, he had already spent considera- 
bly over $300,000, and had ‘become obligated for much 
more than $400,000. (Rec., 640.) 

(2.) “ That the line of railroad constructed from Al- 
“tica southward was of little or no value, and the sar 
“ Crawford had or could obtain the control thereof for a 
“ mere nominal consideration.” 

The evidence of Crawford shows that he made a con- 
tract for the purchase of the Block Coal road at $200,- 
ooo before he had any connection with the road north of 
Attica. (Rec., 637, 641.) 

The Drexel-Morgan contract shows by recital that the 
purchase of the Block Coal road was on April 27, 1881, 
nearly two months before the purchase of the stock from 
Foster. (Rec., 903.) 


Crawford testifies that prior to December, 1881, this 
contract for the purchase of the road south of Attica had 
been already transferred to the Great Southern Com- 
pany. (Rec., 675.) 


t 
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_ The written memorandum made by Foster when he 
delivered the bonds to Crawford, about December r, 
1881, designates as the first application of the securities; 

“In payment of the Block Coal road, purchased by 
“said Crawford, and the contract assigned by him to the 
«“ Chicago and Great Southern Railway, with which it is 
“to be consolidated, as provided by law.” (Rec., 864.) 

(3-) That the road was built in an inferior manner, 
and not in accordance with contract specifcations. 

No attempt was made to substantiate this charge by 


any witness. The evidence of Crawford is explicit to 
the contrary and is corroborated by Irvin and Kimball. 


Nothing but steel rails were laid in the track after 
March 18, 1882, and everything was done in a first-class 
manner. (Rec., 658.) 

(4.) That after the consolidation and abandonment of 
work, Craxford presented a false report to the board. 


The letter is found at length in the record, page 895. 


Not a single witness was produced who ventured to 
contradict any of its statements. 


Crawford declares “it was absolutely true in every 
particular” (Rec., 657), and his evidence stands alto- 
gether uncontradicted in that respect. 

(5.) La fall, trathful and complete report had been 
made, showing actual payments, it would have appeared 
“ that the entire line did not fairly cost more than $ 300,000, 
and Craxford had not expended of his own means to ex- 
ceed $150,000.” (Rec., 57, fol. 146.) 

Peters, the chief engineer, said that all payments dur- 
ing construction were evidenced by vouchers taken for 
the exact amount. (Rec., 622.) 


Starin, who made a large portion of the disbursements, 
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makes the same declaration (page 572) and that the vouch- 
ers, if produced, will show “the accurate and honest ex- 
penditure ” made on the work. (Rec., 600.) | 


Crawford produced the original vouchers and pay 
rolls, when he was under examination, showing that he 
had paid out in cash on the railway $1,011,904.60, and 
deducting $50,000 for what was contributed from the 
township taxes, leaves his own personal payments over 
$960,000 exclusive of interest. (Rec., 679.) 


Although these vouchers were tendered for full investi- 
gation (Rec., 683) the record will be searched in vain for 
any evidence which changes a dollar of the actual expen- 
diture as verified by the receipts. 


An estimate of Baird, a former engineer, offered by the 
creditors, fixes the cost of construction of the road north of 
Attica, that is, exclusive of the Block Coal road, at $490,- 
658, without including right of way, legal, superintending 
or engineering expenses, sidings, depots, tanks, stock- 
pens, or ballasting. (Rec., 739, 731.) 


He states his figures are nothing but approximations 
and that the vouchers taken would be the best evidence 
of cost. (Rec. 729.) 


Without including anything for right of way, legal or 
engineering expense or fencing, Kimball names $876,317. 
“as a very low estimate of what that amount of property 
*‘ could be placed there for.” (Rec., 609.) 

(6.) Thatina false report at such directors’ meeting 
of February, 1884, Crawford “caused to be tssued and 
“\ delivered to him all of satd bonds now in suits”? which 
issuance was illegal and void. 

Foster says the first $1,000,000 were signed and de- 
livered to Crawford about twenty or thirty days after 
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November 11, 1881, to provide money to pay for the 
Coal Road purchase and for the latter’s security for ad- 
vances. (Rec., 317.) 

Crawford states the same thing. (Rec., 642.) 


On January 27, 1882, they were pledged to Dull for 
the balance of the Coal Road liability. 
| Crawford’s Ev., Rec., 642. 
Jewett’s Ev., Rec., 549. 


These bonds so remained in pledge to Dull until in 
January, 1883, when they were delivered by him direct 
to Drexel, Morgan & Co., who paid the balance due on 
his debt. All this is shown by the banker’s contract 
(Rec., 903), and the evidence of Crawford and Jewett. 


Drexel, Morgan & Co. held possession of the bonds 
under their hypothecation continuously from January, 
1883, until they were sold to Porter on August 20, 1884, 
and then expressed direct to him on January 15, 1885. 


Prior to any pretense of control by Crawford over the 


board, as correctly stated by Starin, “all the securities of 
«“ the company were hypothecated for the purchase of the 
«“ Block Coal road. I never had any corporate assets in 
« my hands which I paid to Crawford under his construc- 
“ tion contract or otherwise.” (Rec., 581.) 

(7.) That the bonds were pledged to the New York 


bankers “ for an individual loan made to said Crawford.” 


The evident purpose of this allegation is to charge that 
Crawford personally received and used the money, and 
that the transaction was a part of the fraudulent schemes. 


The contract itself and the evidence of Starin, Peters 
and Crawford show that the latter did not receive any of 
this money, but that it was all spent in building the rail- 
way, with an agent of the bankers supervising the whole 


expenditure. (Rec., 903, 583, 621, 644.) 
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(8.) Zhat Drexel, Morgan & Co. took the bonds in 
pledge, having investigated the construction contract, and 


_knew all about its fraudulent character, and took an as- 


stgnment thereof as collateral security for the money. 


Not the slightest attempt was made to substantiate any 
of these charges. 


There is no evidence whatever showing that the bank- 
ers ever saw the construction agreement, or were cog- 
nizant of any fact casting any taint on it. 


Their written agreement (Rec., 903) shows that it 
was not mentioned, still less assigned as collateral secur- 
ity. . 

It is proven that they made the agreement and ad- 
vanced the money under the advice of eminent and hon- 
orable counsel that their advances were, as the contract 
called for, “a first encumbrance ” on the property. 

Opinion of John C. Bullitt, Rec., 934. 
Opinion of A. W. Hendricks, Rec., 933. 


(9.) The guilty knowledge was also distinctly made as 
to Porter. 


Porter, when interrogated by the creditors, stated that 
he had not seen the construction contract at all (Rec., 
462), but conditionally bound himself in June, and bought 
the bond in August, and made the December agreement 
without ever having heard a single question raised about 
the validity or priority of the bonds, but relying wholly 
on the presumption that the New York bankers had not 
been expending nearly $400,000, except on valid bonds 
having a first lien on the property. (Rec., 493.) 


These are the substantial averments of the pleadings. 
As the falsity of each one of them is most clearly estab- 
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lished by the evidence, it was the duty of the lower court 
to have found the issue of fraud and want of considera- 
tion in favor of the bond creditor. 


5. It is to be noted that the second decree of sale, en- 
tered: February 16, 1886, by the circuit judge, is most 
remarkable. It is utterly inconsistent with itself, and is 
not based on any pleading or allegation whatever. 


When the first order of sale was vacated it was decreed 


that both parties should take evidence “as to so much of 
‘“‘ said case as involves the validity of the mortgage and 
“the mortgage debts, as the same are described in the 
“ bill of said Porter and the defendant’s answers.” 

The answers of the stockholders, Swan and Atkinson, 
were identical with those pleadings of the creditors which 


have been just discussed . 


On the hearing the court decreed absolutely against 
the stockholders who tendered the identical issue of want 
of consideration and fraud. 


It expressly adjudged that the bonds held by Porter 
were “outstanding for value,” and that the mortgages 
securing them were “valid and binding obligations as 
“ against said railway company.” (Rec., 131.) 

Now, the only defense pleaded by the creditors was 
that the bonds and mortgages were without consideration, 
fraudulent and void. 

This issue, also tendered by the intervening stock- 
holders, was conclusively disproven. The court there- 
upon dismissed the shareholders’ petition and made the 
explicit finding that the bonds were issued on value and 
the mortgages were valid. 


This decree therefore conclusively settles that issue. It 
establishes that when the mortgage was executed and 
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(8.) That Drexel, Morgan & Co. took the bonds in 
pledge, having investigated the construction contract, and 


_knew all about tts fraudulent character, and took an as- 


signment thereof as collateral security for the money. 


Not the slightest attempt was made to substantiate any 
of these charges. 


There is no evidence whatever showing that the bank- 
ers ever saw the construction agreement, or were cog- 
nizant of any fact casting any taint on it. 


Their written agreement (Rec., 903) shows that it 
was not mentioned, still less assigned as collateral secur- 
ity. ‘ 

It is proven that they made the agreement and ad- 
vanced the money under the advice of eminent and hon- 
orable counsel that their advances were, as the contract 
called for, “a first encumbrance ” on the property. 

Opinion of John C. Bullitt, Rec., 934. 
Opinion of A. W. Hendricks, Rec., 933. 


(9.) The gutlty knowledge was also distinctly made as 
fo Porter. 


Porter, when interrogated by the creditors, stated that 
he had not seen the construction contract at all (Rec., 
462), but conditionally bound himself in June, and bought 
the bond in August, and made the December agreement 
without ever having heard a single question raised about 
the validity or priority of the bonds, but relying wholly 
on the presumption that the New York bankers had not 
been expending nearly $400,000, except on valid bonds 
having a first lien on the property. (Rec., 493.) 


These are the substantial averments of the pleadings. 
As the falsity of each one of them is most clearly estab- 
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lished by the evidence, it was the duty of the lower court 
to have found the issue of fraud and want of considera- 
tion in favor of the bond creditor. 


5. It is to be noted that the second decree of sale, en- 
tered February 16, 1886, by the circuit judge, is most 
remarkable. It is utterly inconsistent with itself, and is 
not based on any pleading or allegation whatever. 


-When the first order of sale was vacated it was decreed 
that both parties should take evidence “as to so much of 
*“‘ said case as involves the validity of the mortgage and 
“the mortgage debts, as the same are described in the 
* bill of said Porter and the defendant’s answers.” 

The answers of the stockholders, Swan and Atkinson, 
were identical with those pleadings of the creditors which 
have been just discussed . 

On the hearing the court decreed absolutely against 
the stockholders who tendered the identical issue of want 
of consideration and fraud. 

It expressly adjudged that the bonds held by Porter 
were “ outstanding for value,” and that the mortgages 
securing them were “valid and binding obligations as 
“ against said railway company.” (Rec., 131.) 

Now, the only defense pleaded by the creditors was 
that the bonds and mortgages were without consideration, 
fraudulent and void. 

This issue, also tendered by the intervening stock- 
holders, was conclusively disproven. The court there- 
upon dismissed the shareholders’ petition and made the 
explicit finding that the bonds were issued on value and 
the mortgages were valid. 

This decree therefore conclusively settles that issue. It 
establishes that when the mortgage was executed and 
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recorded and the bonds first issued in 1881, they were 
then valid and enforcible against the company. It 
therefore necessarily became “a superior and paramount | 
‘‘ lien” on the existing and thereafter constructed railway 
after its record, as against any creditors whatsoever. et 


Being a decreed valid lien on the property as against 
the mortgagor in 1881, it is utterly inconsistent with any 
known legal principle to order that a subsisting lien of 
that date can be displaced and postponed in favor of 
debts created in 1882, 1883 and 1884. 


The court below in effect repealed the recording acts. 


The recitals of the decree and the results produced by 
it are utterly inconsistent and indefensible. 


; - It sustains a corporate debt and lien as valid against 
stockholders who were such at the date of the transac- 
tion and then postpones and annuls it in behalf of credit- 
ors who gave credit to the corporation long afterwards, 
and with not only constructive but actual notice of a 
previously recorded lien and the issue of securities there- 


under. 


If the bonds were “ outstanding for value,” and “the 
‘mortgages were valid and binding obligations as against 
“the railway company,” it must have been when they 
were originally executed and delivered by the corporation. 


It is as clear as any legal proposition can be that 
debts created subsequently cannot alter that subsisting 
condition of validity and seniority. 


It was therefore an unlawful invasion of vested con- T 
tract rights for the court to postpone the lien of the 

mortgage which it had adjudged was valid and based 
upon adequate consideration. 
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The interlocutory declaration of principle in the sixth 
clause of the decree of sale and the enforcement thereof 
in the final allowances which abrogated the mortgage 
lien in favor of construction debts, were contrary to the 
issues and the facts previously adjudged and are plainly 
erroneous. 


6. Anindustrious effort was made in the court below and 
will doubtless be repeated here, to escape the application 
of these well recognized rules and to taint these securi- 
ties by connecting them with a construction contract al- 
leged to be fraudulent. 


To this claim there are several most conclusive an- 
swers: 


First. In dismissing the stockholders’ petition, which 
relied on this precise defense, the Circuit court necessarily 
passed on that issue and it became res judicata when the 
bonds and mortgage were adjudged valid. 


It is perfectly evident that the sixth clause of the sale 
order and the final allowances did not proceed and cannot 
be defended on the theory that the creditors sustained 
their contention as to the construction contract. If it was 
to be held fraudulent as to creditors, it was necessarily 
fraudulent and non-enforcible against existing stockhold- 
ers; as to the latter, the court found distinctly to the 
contrary. 

The proof, beyond all cavil, conclusively disproved 
every material allegation of the creditors’ pleading, and 
there cannot be found in the decree a single recital 
showing that the Circuit Court,even by implication, based 
its rulings upon the theory that the averments of that 
answer were true. 


Its conclusions that the bonds were outstanding for 
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value and that the mortgages were valid and binding 
obligations against the company, obviously overthrow the 
doctrine of fraud and want of consideration. 


Second. As Crawford was not a director or officer of 
the corporation at the time the construction contract was 
made, it would be far in advance of any declared doc- 
trine to hold that the agreement was constructively fraud- 
ulent Her se. 


Although there was no lack of allegation that the 
transactions with the contractor were actually fraudulent 
and the bonds issued when nothing was in fact due, the 
proofs made out no such case. 


Even if the construction contract should be deemed 
fraudulent in law, the decree postponing the bonds, 
and thus practically annulling the mortgage, would be 
erroneous, even if the bonds were still in the contractor’s 


hands. 


A director can lend money to a corporation of which 
he is ar: officer, and take security for his advances and 
enforce the same, exactly as a stranger. Such a contract 
is not void. The general doctrine applicable to such re- 
lation is fully stated in Zin Lick Oil Co. v. Marbury, 91 
U. S., 587. 


In the decree in this cause, the bonds and mortgage are 
as effectually abrogated as if the decree had declared in 
express terms that they had been issued without consid- 
eration and under a contract which was fraudulent. 


A similar attempt was made in Zhomas v. Railroad 
Co., 109 U. S., 543, to entirely destroy a security because 
directors were interested in a _ construction contract. 
The Circuit court then, as in this case, refused to enforce 
the mortgage to any amount whatever. 


a 
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On appeal, such a decree was declared to be mani- 


festly unjust and erroneous. 


«The bonds and mortgage in the hands of the trustee 
“ were issued in payment for this work. To the extent 
* of $205,947.66 the consideration is good, and no sound 
“ principle is seen on which they cannot to that extent 
‘‘ be enforced. To this extent they do not rest on the 
“ original contract, but on work, labor and material actually 
‘ furnished to the company and received by it.” : 

“This mortgage given for the construction of the 
* road, though excessive, by reason of the fraud in the 
‘“ contract, should stand for the reasonable value of what 
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“‘ the company actually received in the way of construc- 
“tion. To permit these intervenors to defeat the mort- 
“ gage on any other. terms, would be unjust, and 
“© would make the court the instrument of this injustice.” 

It is clearly proven that Crawford constructed nearly 
eighty miles of railroad and actually cxpended over 
$950,000 in cash of his own personal means and what he 
borrowed of Drexel, Morgan & Co. 


Even if the contractor had sued on bonds jssued under 
a contract constructively fraudulent and voidable, it was 
the clear duty of the court, under the authority of this 
case, to enforce the security to the extent of the money 
actually laid out, and give it the priority over subsequent 
debts to which it was entitled by the recording acts. 

Third. Although it should be assumed that the bonds 
were subject to attack in the hands of the original cor- 
tractor, the essential allegation that Porter knew of the 
contract and its fraudulent character is not supported by 
any evidence whatever. 


It is expressly denied and disproven by the testimony 
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of Porter himself, who is corroborated by Gage, N ickér- 
son and Crawford. 


Fourth. The general creditors have constantly as- 
sumed that the bonds were all originally issued under the 
construction contract, and if the latter was adjudged 
fraudulent or inoperative, that the bonds would necessa- 
rily fall with it. 


This is not the case. The evidence clearly shows that 
the first million dollars of bonds was issued by the cor- 
porate officers, regularly, lawfully and on adequate con- 
sideration over three and a half months before the 
construction contract, and when Crawford was not a 
director and had no control whatever over the board. 


Crawford would have an unquestionable legal right to 
the bonds, and mortgage security to the extent of $950,- 
000 and interest advanced by him, even if there had never 
been a construction contract. 


Foster swears that he as president with full authority 
under the resolves of the board, about December 1, 1881, 
delivered $1,000,000 first mortgage bonds to Crawford 
to be used to pay the balance due on the purchase of the 
coal road and as security for Crawford’s advances then 
about $400,000, and what he should afterwards advance 
for construction. 


This pledge of the bonds is further testified to by Swan, 
Irvin, Little and Crawford. 


The original memorandum in the handwriting of Fos- 
ter, stating expressly the purposes for which the bonds 
were delivered to Crawford is in evidence. (Rec., 864.) 


This disposition of the bonds was valid and expressly 
authorized by section 3,019 of the Indiana Revised 
Statutes, which authorizes every railroad company to 
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issue its bonds and secure the repayment of the same by 
= mortgaging its road, income and other property; and 
further provides that “it may by its president or other 
“officers or agents, sell, dispose of or negotiate such 
‘“‘ bonds, notes or stock of such company at such times 
‘and in such places, either within or without this state, 
‘and at such rates and at such prices as in the opinion of 
“the company will best advance its interests.” 


If, therefore, the construction contract of March, 1882, 
had never existed or should be declared constructively 
fraudulent by reason of Crawford’s control over the cor- 
poration as the chief stockholder, the decree of the Cir- 
cuit court should be reversed, because the mortgage 

. bonds were not actually delivered under the contract, but 
had, prior to that time, heen lawfully pledged by the cor- 
poration in December, 1881, to secure Crawford for all 
advances made, or to be made for the construction of the 
road. 


The proof shows clearly that at the date of the pledge 
to Crawford and up to the execution of the construction 
contract in March, 1882, he had actually advanced in 
cash of his own means, about $400,000, and was then 
personally liable upon the balance due upo,) the purchase 
of the coal road about $120,000 more. 


Foster, as president, pledged the bonds, first for the 
latter liability, and then to secure Crawford. 


This pledge was executed by the pledge of the bonds 
rf with Dull in January, 1882. 

Crawford, therefore, prior to any construction contract 
whatever, held a valid second lien upon the bonds to the 
extent of $400,000. 

If the contract of March, 1882, should be obliterated, 
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and Crawford’s large expenditures subsequenily made 
should be ignored, there is no known legal principle on 
which the bonds, even in his hands, could not be enforced 
to the extent of his actual advances prior to March, 1882, 
and it would necessarily follow that the priority of the 
moitgage securing the bonds would have to be decreed 
to the like extent as against any creditors, whether then 
existing or subsequent. 

As the entire net proceeds of sale in the registry of the 
court arising from the mortgaged property are only 
$325,194.27, and Crawford’s actual advances in cash 
under the pledge of the bonds by Foster were $400,000, 
before there was any construction contract, it was clearly 
erroneous for the Circuit court to decree to appellees, 
whose floating debts accrued after the original pledge of 
the bonds to Crawford, a prior right upon a fund in court 
which was not sufficient to pay the money actually ad- 
vanced by the latter when the bonds were hypothecated 
to him. 

7- As will be gathered from the dissenting opinion of 
the district 1udge, which ts printed in full on page 134 et 
seg., the decrees now complained of were placed, to some 
extent, upon the ground that as Crawford owned a ma- 
jority of the stock of the railway company, a court of 
equity ought to ignore the corporate existence, and ad- 
judge that a shareholder thus controlling the corporation 
must be considered as making advances to improve his 
own property, and therefore cannot by any contract 
secure himself a lien upon what must be considered his 
individual property as against any other creditor who has 
a valid debt against the corporation. 

This doctrine is novel, dangerous and not supported in 
any way either by reason or upon authority. 
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The Chicago and Great Southern Railway Company 

was legally created a body corporate under the Indiana 

law. 

€ Its existence has never been terminated in the only 

: method possible, by a valid judgment of ouster, in a direct 

proceeding by the state. 


When Crawford purchased the majority of the stock 
in June, 1881, it neither terminated the corporate exist- 
ence, or to the smallest degree impair the capacity of the 
corporation to create a debt and give that debt a lawful 
priority by mortgage. 

Nor did the fact that he had become the owner of a 
majority of the shares of the capital stock of the railway 


& e ‘ ° "; e 
, company in any way prohibit Crawford from contracting 
Sn with the railway compafy exactly as a stranger could. 
= As an individual shareholder he was under no legal 


a obligation to advance any funds to the company. 


~~ If he agreed to do so, it was his absolute legal right to 
stipedate for terms and priority precisely as though the 
new moneys had been lent by a non-shareholder. 

It is perfectly evident also that even if this extraordi- 
nary doctrine was well founded it cannot be invoked to 
sustain the present decree denying Porter’s priority. 

It ig undeniably true that an owner cannot personally 
have a debter enforce a lien against his own property; 
he can execute and record a mortgage upon it to secure 

a his notes, and as soon as a third party advances any 
money on such securities, they at once become valid, and 
he can enforce the lien as of its record date against any 
and all creditors of the owner. 


This elementary doctrine was utterly ignored in the 
decree and allowances. 
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Its theory was this: In equity the Chicago and Great 
Southern Railway must be considered as though it was 
the individual property of Crawford; he cannot enforce a 
debt or mortgage against his own property; Porter pro- 
cured the bonds from and through Crawford, and there- 
fore cannot enforce securities which the latter could not. 


This result is false in fact and theory. When Dull re- 
ceived the bonds in pledge from Crawford in January, 
1881, it was a valid transaction in every respect. 


The same is true with regard to the pledge of the 
bonds with Drexel, Morgan & Co. in 1883. The moneys 
they advanced for the construction of the road were not 
advances by Crawford to improve his own property, but 
fresh funds put into the enterprise by outside third par- ? 
ties upon the faith of a recorded mortgage, and with a © 
distinct contract that their advances should constitute a 
first lien upon the railway property. 


It is obvious that the position of either Dull or Drexel, 
Morgan & Co. is inno way impaired because Crawford 
was the owner of a majority of the stock of the railway 
company. | 

Their advances were for value, and Porter, who suc- 
ceeded to their possession and paid the full amount of 
such advances for the bonds, cannot upon any possible, 
equitable theory, have his priority to that extent taken 
away from him. The opinion of Judge Woods so effec- 
tually disposes of this theory of the case that any further : 
discussion of it is useless. % 


8. It is perfectly evident that all the attacks upon the 
validity or priority of the bonds are afterthoughts. 

Chisholm, President of the Cleveland Rolling Mill 
Company, says no attempt was made to create a mechan- 


“eA 


39 


ics lien. Two years after the rails were delivered the 
debt was merged into an ordinary judgment at law, and 
no pretense of lien or priority was made. 


McMillan, the attorney, in his interview with Porter 
made no claim of lien for this demand, but treated it as 
an ordinary debt. Its own pleading claimed a judgment 
lien. | 

The Pittsburgh Bessemer Steel Company, by the let-— 
ter of their attorneys of April 22, 1884, to Porter, (Rec. 
774), make not the slightest claim that such debt has any 
lien, or equitable priority, whatever. 


Their intervention (Rec., 72), not upon the idea that 
the mortgage bonds are fraudulent, but that the Bessemer 
Company has a vendor’s lien for the rails sold, and Porter 
had notice. a 

The latter allegation is disproven by the letter just re- 
ferred to, which makes no claim of vendor’s lien. 


This court has announced in a recent case that the doc- 
trine of a vendor’s lien does not apply to personal prop- 


erty sold. 
Wab. Ry. Co.v. Hain, 114 U. S., §97. 


The Smith Bridge Company by their pleading (Rec., 
24), only claimed to have right and title to the bridge 
superstructure, which it erected by virtue of a written 
contract with the railway company. | 

That contract was made long after the record of the 
mortgage. 

It erected the work on the previously mortgaged right 
of way and piers long after the pledge to Drexel, Morgan 
& Co. 

The contract under which the bridge was constructed 


county was of value sufficient to meet the debt, are three 
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was never recorded. No pretense is made that the bank- 
ing firm had any actual knowledge thereof. No mechanics 
lien was ever filed or created for this bridge work. 


Under the law, as repeatedly announced by this court, 
the two bridges became incorporated into the railway 
previously mortgaged, and a contract lien with the mort- 
gagor cannot be enforced as against a previously recorded 
lien of which the bridge builder had notice under the 
registry laws. 


Crerar, Adams & Co. make no allegation whatever of 
a lien of any character. The debt is like any other ordi- 
nary liability of the corporation for construction pur- 
poses. 


Irvin had, under the law of Indiana, a statutory me- 
chanic’s lien upon the part of the railroad graded by him. 
As his work began prior to the record of the morgage, 
it was superior to the latter. He procured a decree of 
sale in a state court. He sold the property covered by 
his lien and decree. It was in exact accordance with the 
statute and his own decree and certificate of purchase re- 
deemed from such sale by the trustee, New, for the bene- 
fit of the appellant as bondholder. Under the act regu- 
lating the right and effect of redemption the lien of Irvin 
became absolutely extinct so far as the mortgage is con- 


cerned. 


The decree below proceeds on the ee | of some 


equitable lien which of course is utterly ——— with 


the existence of a statutory lien. 
The master’s suggestion that Irvin also hadga lien in 
Benton county for this debt, that he had brqught suit 


there in season to enforce it, and that the road in that 
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- unanswerable. 
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matters upon which the record shows there was no proof 
whatever. 


There was no evidence of lien filed or suit brought in 
Benton county for value. 


The statute of Indiana declares that the lien for work 
done in grading a railroad 7s confined to the county where 
the work is done. 


The decree of the Warren Circuit court in favor of 
Irvin finds that all his unpaid work was done in Warren 
county. Under the law, therefore, Irvin could not pos- 
sibly have a mechanic’s lien in Berton county for balance 
due on the grading in Warren county. 


From this decree which merged his sole lien the bond 
creditor accomplished a yalid and complete redemption. 


The record is full of evidence not only to the effect 
that the appellees never made the slightest claim of any 
equitable and prior lien, but were all personally cognizant 
of the issue and negotiation of these first mortgage bonds 
and made no objection thereto, but from time to time 
with full knowledge, received a portion of the funds that 
were realized by the corporation from the pledge of the 
securities. 

By the plainest rules of Jaw they are estopped from 
claiming any rights as against these negotiable instru- 
ments. 

_g. The appellant is entitled to a reversal of these decrees 
and allowances upon two grounds, which are absolutely 


Porter did not receive or purchase these bonds from 
Crawford, but from Drexel, Morgan & Co. The latter 
received them in 1883 from Dull, who had received them 
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SUPREME COURT 


UNITED STATES. 


OCTOBER TERM, 1886. 


Henry H. Porrer, Appellant, 
vs. 
Tue Prirtspurcn Bessemer STEEL 
Company (Lia ITED); Tug CLeve- 
LAND Roiurne MILL Company ; 
Tue Smita Bripee Company ; 
CreraR, ADAMS AND COMPANY, 
AND VoLney Q. IRWIN. 


REPLY. 


Brier 1n Besartr or Henry H. 


I. 


No. 1280. 


Five several appeals 
| from the Circuit Court 
of the United States 
for the District of In- 


diana. 


Porter, Appellant. 


REPLY TO BRIEF ON MOTIONS TO DISMISS APPEALS. 


Solicitors for theee five appellees have served us 
with notice of motions to dismiss the appeals, accom. 
panied by a printed brief in support of said motions. 
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The causes assigned in said mbtions and brief are 

First. That the decree of February 16, 1886, as 
amended by the supplemental decrée of March 2, 186, 
was a fina] decree: That appellant Porter by his appeals 
herein does not complain of, nor Beek to review, any 
errors alleged to have been committed by the Circuit 
Court in executing and carrying out said final decree of 
February 16, 1886, as modified : ,And that the tran- 
script of record in these appeals pr@sents no errors that 
are recognizable by this Court. ) 


Second. That appellant Port¢r is estopped from 
contending that the decree of February 16, 188t, as 
modified by the supplemental decree of March 2, 1886, 
was not a final decree, because his title to, and possession 
of. the property sold rests upon the validity of that 
decree: And that all alleged error presented by these 
appeals, and contained in the transcript of record filed 
in this Court, have reference solely to errors allege to 
have been committed by the Cirenit Court in entering 
the decree of February 16, 18*6, as modified. 


Third. That these appeals are from decrees entered 
In carrying out and executing the decree of February 
16, 1886, as modified, and that appellant, by these 
appeals, only seeks to have the said decree of February 
16, 1846, reviewed by this Court. | 


Fourth. That appellant Portér has no_ interest 


whatever in the purchase-money funil now in the Regis- 
try of the Conrt arising from the sale of the railway and 
property, and therefore has no right; to prosecute these 
appeals. 

1. The grounds upon which 
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these motions are 
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based are not supported by the facts disclosed by the 
record or by authority. 

The decree of February 16, 1886, may be epitomized 
thus: 
$ The first paragraph decrees the answer and petition 
of Swan and Atkinson, as stockholders, to be dismissed, 
reserving the question of costs against them. 

The second, third, fourth and fifth paragraphs 
decree that the Chicago and Great Southern Railway 
Conipany executed the original and supplemental mor- 
tgages to New, Trustee, and caused them to be duly 
recorded; that $1,200,000 of bonds, secured by said 
mortgages, were issued and delivered to Henry Craw 
ford ; that the bonds so issued are now owned and held 
by Henry H. Porter and associetes; that interest to the 
amount of $291,860 was due and unpaid on these bonds 
“issued and outstanding for value,” and “that said 
mortgages or deeds of trust are valid and binding obli- 
gations as against said railway company, and are a 
superior and paramount lien upon all the railway pro- 
perty, lands, rights, privileges, immunities and franchises 
therein mentioned, and described and thereby conveyed, 
excepting as hereinafter provided.” 

The sixth and seventh paragraphs decree that “ all 
Court and Receivers indebtedness” and “all unpaid 
valid claims against said railway company for right of 
way, lands, labor, rolling stock and material used in the 
construction and betterment and operation of said rail- 
way are hereby adjudged and decreed to be prior, 
superior and paramount in lien to the said lien of said 
mortgages or deeds of trust and the bonds secured 
thereby.” 
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paragraph, and that said Master report his findings with 
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The eight paragraph provides for a sale of the rail- 
way and property as an entirety on default of payment 
forthwith by the company of the $291,860 of interest 
decreed due on the mortgage bonds outstanding; that 
no bid for less than $500,000 should be received; and 
that upon confirmation of sale all the purchase money 
should be paid into the Registry of the Court in cash 
“unless then otherwise ordered, adjudged and decreed 
by the Court.” 


The ninth and last paragraph ié as follows : 

“It is further ordered, adjudged, and decreed that 
a reference be made to the Master, William P. Fishback, 
to take testimony and report his findings as follows: 

“1. The amount the Receivers: have expended in 
the construction, improvement or betterment of said 
railroad, including the debts incurred therefore and not 
yet paid. 

“2. The amount expended by the Receivers in the 
operation of said railroad, or the debts incurred 

and not yet paid. 


“3. The total amount of senile received by said 
Receivers in the operation of said railroad. 


“4. The amount of outstanding!Receivers’s certifi- 
cates issued under the orders of thib Court, and how 
and for what purpose the proceeds thereot were expended. 


“5. The amount due the several claimants under 
the sixth paragraph of this decree, showing the amount 
due each claimant and the aggregate amount due upon 
each of the two classes of claims mentioned in said sixth 


5 


the testimony taken by him on this reference, on or 
before the day of the confirmation of the sale made 
hereunder.” (Record pp. 129 to 138.) 
Appellant Porter excepted to parts of this decree. 
(Record p. 183.) 

The Court will observe that this decree makes no 
provision whatever for the distribution of the proceeds of sale. 
It makes no provision for payment of costs of suit. It does 
not find or decree that there are any claimants holding claims 
entitled to priority in lien over the mortgage bonds. It 
ascertains no claimants. It decrees no amounts due claim- 
ants. It distinctly decrees that the claimants are unknown 


and the amounts due them are undetermined, and there- 
fore makes a reference to the Master to find out who 
the claimants are, and what amounts are due them, | 
directing the Master to take testimony and report to the 
Court. 

The plain and evident purpose ot this decree was 
simply to sell the railway for cash, thereby getting it 
out of Court, and transfer the contention between 
Porter, as bondholder, and the claimants for construc- 
tion debts from the property to the fund arising from ite 
sale. 

Counsel for appellant Porter fearing tbat if the sale 
of the railway was made under the decree as originally 
entered, it might be claimed that the sac was made 
Subject to the claims for construction when ascertained, 
moved the Court to so modify the decree as to make it 
clearly and definitely exprese tho intention of the Court 
to transfer the legal contention between the bondholder 
and holders of construction debts from the property 
sold to the fund arising from its sale. . 
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While the Circuit Judge did not grant the amend- 
ment in the precise form we asked, still on our motion 
such an amendment was entered on March 2, 1886, as 
effectually evidenced the intention of the Court to trans- 
fer the entire legal contention from the property to the 
purchase money fund. The important part of that 
amendment is in these words: 

“ And it is further ordered, adjudged and decreed 
that the sale of the property hereinbefore ordered, shall 
pass to the purchaser, title thereto, free and discharged 
of all liens and claims, iucluding the two classes of 
claims mentioned in the sixth paragraph of said decree.” 


This amendment was omitted by the Clerk in 
making up the record, but he has certified it up and it 
is printed with his certificate on pages 31 and 32 of our 
original brief on these five appeals. The material parts 
of this amendment are set out in the décree confirming 
the sale. (Record p-. 150.) 


Under this amendment it cannot with any reason 
be claimed that the sale of the railway was made sub pject 
to any claim of any or either of these uppellees, or of 
any other claimant. 

This amendment of March, 2, 1886, effectually 
disposes of every authority cited for appéllees under the 
second and fourth propositions of their brief in support 
of these motions to dismiss these appeals. 

In every one of those cases either the decree of sale, 
or the decree confirming the sale, made the sale ur con- 
firmation thereof subject to the payment of ‘certain claims, 
which we have just seen is not the case in, these appeals 
here presented. ) 
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In Crawshay v. Soutter and Knapp, 6 Wall. 740, 741, 
the Court, by Mr. Justice Davis, said: 

‘“‘ Crawshay and Oddie were original bondholders 
under the land-grant mortgage, but before filing their ex- 
ceptions to the report of sale, they had surrendered their 
bonds to the Trustees, appointed under the scheme for 
the adjustment of the aftairs of the La Crosse Company ; 
took certificates of stock, and subsequently the bonds 
and stock of the St. Paul Company, as provided in the 
agreement for organizing it. By doing this, they elected © 
to abide by the action of the Trustees, and cannot now 
be heard to interpose in objection to the confirmation of 
the sale.” 

As to Vose, the other appellant, the Court said : 

“ Vose, at the time of filing @xceptions to the report 
of sale, was the owner of five bonds of the La Crosse 
Company, for which he held the certificates of the Trus- 
tees, entitling him to a corresponding amount in bonds 
and stock of the new company. * a * 
The order of confirmation was expressly made subject to 
the payment to him by the St. Paul Company, of five 
bonds of one thousand dollars each, with all accrued and 
unpaid interest, upon the surrender by him of the cer- 
tificates of the Trustees and all claims for dividends.” 

From these quotations it is very manifest that there 
is no point of similarity between that case and these five 
appeals. : 

In Farmers’ Loan and Trust Company v. Central 
Railroad Company of Iowa, 17 Fed. Rep. 759, the decree 
confirming the sale expressly made the sale and accep- 
tanc2 of title subject to the payment of “ all claims pending 


in this case, debts and liabilities,” and dectared that such 
debts and claims “do constitute, and are’ hereby made, 
a first and paramount lien upon all said property, money, 
credit and all additions thereto, to all other liens, and to 
the title acquired by the purchaser at foreclosure sale, 
and by the conveyance to the Central Towa Railroad 
Company.” Hence it is clear that that case can have 
no application to these appeals. : 

In Jerome v. McCarter, 94 U. 8. 734, the foreclosure 
and sale was on a junior mortgage, and wals of necessity 
simply a sale of the equity of redemption, and was in 
all respects sudject to the prior mortgages. The Court 
said : . 

“The full indebtednees—of the two prior mortga- 
ges—was acknowledged by making the junior mortgage 
expressly subject to it, and as there is no evidence that 
any portion of it has been paid, it is not admissible for 
the — or their assignees in = to deny 
it now.’ 

There is no point of similarity beowelen that case 
and these appeals. 


<0 e@ @ 


In Corcoran v. Chesapeake and Ohio Canal Company, 
94 U. 8. 741, the Court rendered an opinion deciding 
how the revenues of the canal should be' distributed, 
and the parties to the suit stipulated and dgreed, as 18 
shown by the opinion of this Court, “that a decree has 
been passed by the Circuit Court of Baltimore City 
making distribution of the net revenues of. said Canal 
Company, and ordering their payment from time to 
time as the same accrue, in conformity with the said 
opinion.” This Court very correctly held that the 
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parties to that stipulation, by which they accepted the 
opinion and decree under it as the law of the case, could 
not afterwards assai] that decree of distribution. We 
think it quite impossible to discover any analogy what- 
ever between that case and these appeals here presented. 
In Wetmore v. St. Paui and Pacific Railroad Company, 
3 Fed. Rep. 177, certain bondholders, over a year after 
sale and confirmation of sale and delivery of deed to 
the purchaser, sought by petition to be made parties to 
the suit, in order to file a motion to have the deed, the 
deerce confirming the sale, the sale, and the foreclosure 
decree, all set aside. The record shows that the Trustees 
representing these bondholders were parties and con- 
sented to the decree confirming the sale, their consent 
being in these words : = 
“ This order is made by and with the consent, and 
at the request of the Trustees, the complainants, and 
with the consent of the parties defendant shown above, 
and the right to make any further order is reserved.” 
Mr. Justice Miller, presiding at Circuit, very justly 
refused to grant the petition. | 
We fail to perceive any possible bearing that case 
van have on any point involved in these appeals. 
The case of Chicago, Danville and Vincennes R. R. 
Co. v. Fosdick, and same v. Huidekoper, 106 U. 8. 47, has 
no bearing upon the point in support of which it ie cited. 
We will in another connection refer to this case again. 
In Farmers’ Loan and Trust Company v. Waterman, 
106 U. S. 265, it was expressly provided by the decree 
that the sale should be subject to the back pay c:aims. 
The Court said : 
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“As the purchasers took the propesty subject to 
the lien, if any there was, of the back pay: claims, the 
bondholders, as bondholders, cannot in any, manner be 
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affected by the result of the proceedings to determine > 


whether such lien exists, and, if so; to what extent.” 


It was, therefore, properly held that the Trust Com- 
pany, as represenative of the bondholders, had no interest 
in any further decree touching the payment éf back pay 
claims, and could not appeal from such further decree, 
because it was in no sense a decree against. the Trust 
Company, nor did it affect the interests of, the Trust 
Company. 

That case is very different from these appebils. Here 
the sale of the railway was by the decree of March 2nd 
made free and discharged of all liens. The bondholders, 
and all other claimants, had their liens, by the decree of 
sale, and confirmation of that sale, lifted from the rail- 
way and property, and the bondholder in these appeals 
has full right to contest for such a decree of distribution 
of proceeds of sale as will apply such a tu the 
payment of his bonds. 


This decree ot February 16, 1886, as aménded by 
the supplemental decree of March 2, 1886, simply fore- 
closed the mortgages on the railway, ascertained the 
amount due on the outstanding bonds, and sold the rail- 
way and property for cash, freed and diachagged from 
all liens and claims. 

The purchaser at that sale bought subject to no 
claim whatever of any kind. Porter, in buying the pro- 
perty at that sale, did not buy it subject to the claims of 
these appellees, nor did he, by the purchase, congent that 
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the claims of these appellees should be paid in preference 
to his bonds. He bought tor cash, no decree distributing 
the proceeds of sale having been rendered. 


The railway was sold, the purchase money was paid 
into Court, and the deed conveying the railway and 
property to the purchaser “free and discharged of all 
liens and claims, including the two classes of claims 
mentioned in the sixth paragraph of said decree,” was 
executed and delivered before these appellees were found 
by the Court to be holders of valid claims against the 
Chicago and Great Southern Railway Company, and 
before any amounts were found and decreed due them. 


The sale was confirmed and the deed delivered 
April 5, 1886. (Record pp. 149 to 153.) 


The reports of the Master on claims of these appel- 
le-s were filed August 31, 1886, and October 8, 1886. 
(Record pp. 170 to 185.) 


The decree decreeing payment of the claims of these 
appellees out of the proceeds of sale of the railway and 
property in preference to the mortgage bonds was ren- 
dered October 9, 188s. (Record pp. 192 to 194.) 


With these facts and dates in view, it is idle to claim 
or assert that these claims of appellees are in any sence 
liens upon the railway, or that the property was sold 
subject to them as liens prior to the bonds. 


The supplemental decree of March 2, 1886, abroga- 
ted the sixth clause of the decree of February 16, 1886, 
in so far as it undertook to declare a prior lien in favor 
of unknown claimants for undetermined amounts, and re- 
mitted and transferred the entire legal contention 
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between the bondholder and these claimants from the 
property to the proceeds of sale. 

That such was the full purpose and intention of the 
Circuit Court is made manifest by other orders entered 
after the sale and before the decrees were rendered in 
favor of these appellees. 

The decree confirming the sale, entered April 5, 
1886, recites that the sale was made free and discharged 
of all liens. It authorizes the purchaser to turn in the 
Receivers’ certificates in part payment of the purchase 
price and requires the balance of the purchase money to 
be paid in cash. Jt makes no provision for distribution of 
proceeds of sale. It expressly continues the reference to 
the Master referring all matters to him to find and report 
the amounts due thereon. (Record pp. 149 to 153.) 


On June 4, 1886, an order was entered requiring the 
Master to begin taking evidence, and to close the taking 
within the time in said order limited. (Record p. 154.) 

The utmost that can be reasonably claimed for the 
sixth paragraph of the decree of February 16, 1886, is 
that it was an interlocutory declaration of the intention 
of the Court ultimately to decree claims for construction, 
—if any were found to exist,—to be prior and superior 
in hen to the lien of the mortgages, but, in the absence 
of any finding that any such claims existed, in the absence 
of ascertaining and designating any claimants, and find- 
ing the amounts due them, and in the absence of any 
decree providing for the distribution of the proceeds of 
sale, surely nothing more can be claimed for it than 
that it was a mere interlocutory declaration without 
force and of uo ettect upon the rights of the parties, 
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unless re-declared and finally decreed after the claimants 
were discovered and the amounts of their claims adjudged. 

But the amendment of March 2, 1886, rendered this 
interlocutory declaration nugatory, removed all liens 
from the property when sold, and transferred the con- 
tention as to rights and priorities from the property to 
the fund arising from its sale. 

The final decree of October 9, 1886,—which is five 
several decrees in one,—makes this intention and pur- 
pose of the Court too clear to admit of controversy. 

It expressly states that the entire cause was before 
the Court, and was considered by the Court in rendering 
this decree. After overruling the exceptions to the 
reports of the Master, the statement of the decree is 
“And the Court upon said reports and all the evidence in 
this cause finds,” ete. 

The first paragraph finds that the claims of these 
five appellees “are valid claims against said railway 
company to the amounts hereinafter named, and which 
suid amounts are adjudged and decreed to be valid claims— 
under and in pursuance of the sixth paragraph of the 
decree heretofore on the 1th day of February, 1886, 
entered in this eause, — prior. and superior and paramount 
to the lien of the mortgages or decds of trust in said decree 
mentioned, and the bonds secured thereby.” 

Putting the words, “ under and in pursuance of the 
sixth paragraph of the decree heretofore on the 16th- 
day of February, 1886, entered in this cause,” into this 
decree, added nothing to its force. It is a present decree 
decrecing that these claims are adjudged and decreed 
to be prior, superior aud paramvunt to the mortgage 
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bonds. It gains no force or efficacy by reference to the 
decree of February 16, 1886, except by referring to it 
tor a description of the mortgages and classes of claims, 
thereby abreviating the present decree. 

The second paragraph finds that there is in the 
Registry of the Court $325,194.27 derived from the sale 
of said property after paying Court and Receivers’ 
indebtedness. 

The third paragraph finds the several amounts due 
to these five appeals, after which it proceeds as follows : 

“It is therefure finally ordered, adjudged, and 
decreed by the Court that the Clerk of this Court shall 
pay out of the said fund in the Registry of the Court to 
the credit of this cause the said several sums of money, 
with interest to be computed thereon, to the said parties 
respectively, or their Solicitors of record, viz: 

To the Smith Bridge Company the sum of...$23,345 54 
To the Cleveland Rolling Mill Co. the sum of 33,112 32 


To Crerar, Adams & Co. the sum of............ & 723 71 
To the Pittsburgh Bessemer Steel Co. the sum 

6 vscwethek oh kie ck aca ec 14,458 65 
To Volney Q. Irw:n the sum of............. 12,789 9s.” 


After the prayer for appeals and fixing supersedeas 
bond, the decree closes thus: 

“ And it is further in open Court agreed and stipu- 
lated between the said Henry H. Porter, on the one side, 
and the said Bessemer Steel Company, the Smith Bridge 
Company, the Cleveland Rolling Mill Company, Crerar, 
Adams & Company and Volney Q Irwin, on the otber, 
that the several appeals hereinbefore allowed, shall be 
submitted at the next term of the Supreme Court of the 
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United States, which commences on October 11, 1886, 
under the Twentieth Rule of said Supreme Court. 

“ And as to all the other claims reported upon by 
the Master, and the cxceptions to all such claims, the 
Court reserves all such matters for future consideration.” 

(Record pp. 192 to 195.) 

No one can read this decree without knowing that 
the Circuit Court intended it to be the final decree, giv- 
ing to the claims of these five appellees priority over the 
mortgage bonds. The Court on rendering this decree 
heard full argument on the question of priority of claims. 
All the evidence in the cause was considered and com- 
mented vpon. It was the first time any definite claim- 
ants for any definite amounts were before the Court 
asking payment in preference to the bonds. It was the 
first time Porter, as bondholder, was enabled to object 
to payments being made out of the fund in preference 
to his bonds. It was the first decree providing for a 
distribution of the proceeds of sale. | 

The Court treated the declaration in the decree of 
February 16, 1886, as merely interlocutory, and upon 
the entire cause, and all the evidence, procecded to con- 
sider and decree upon the question of priority as between 
the claim of Porter, as bondholder, and these appellees 
as holders of valid claims for construction. 

2. It is well settled that a decree may be final as 
to some matters and not final, but mérely interlocutory, 
as to other mutters. 

Williams et al. v. Morgan et al. 111 U.S. 684. 
_ The decree of February 1, 1886, as amended by 
the decree of March 2, 158, was final as to the determi- 
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nation of the amount due on the bonds, the foreclosure 
of the mortgage and the sale of the property for cash, 
free and discharged of all liens and claims. 


It was not a final decree as to anything else. It 
decreed no distribution or appropriation of the proceeds 
ofsale. It made no provision for costs of suit. It ascer- 
tained no valid claims against the fund in opposition to 
the mortgage bonds. It decreed no amount in favor of 
any claimant excepting the bondholder. It did not de- 
cree that any valid claims against the property or the 
proceeds of sale existed excepting the mortgage bonds. 
It did not settle the rights of these appellees. It was 
not then found, adjudged or decreed that these appellees 
had any valid claims. It did not find or decree a single 
fact that could prevent the purchase-money—after pay- 
ment of Court and Receivers’ indebtedness—from going 
to payment of the mortgage bonds in the usual and legal 
way. Further litigation between Porter, as bondholder, 
and the holders of floating debts against the company, 
and a further and final decree was necessary to deprive 
Porter of his rights and priorities as the holder of the 
mortgage bonds held and decreed to be valid and bind- 
ing obligations of the company, and to be outstanding 
for value. It especially referred to the Master important 
questions of litigation in the cause, directing the Master 
to take testimony and report the testimony and his 
conclusions thereon, thus necessitating the further hear- 
ing by the Court of the cause, preparatory to final de- 
cree, as to all matters, excepting the mere foreclosure of 
the mortgage and sale of the property for cash, freed 
and discharged of all liens and claims. 
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Through abundant caution, and to prevent any 
possible misunderstanding of the purpose and intention 
of the Court in rendering the decree of February 16, 
1886, as modified by the supplemental decree of March 
2, 1386, sometime before the sale we asked the Court,— 
the District Judge presiding,—to fix the amount of a 
supersedeas bond superseding the parts of the decree 
excepted to by Porter. The District Judge stated that 
he did not regard those parts of the decree after the 
supplemental decree of March 2, 1886, was entered, as 
final or appealable, but referred us to the Circuit Judge, 
who had entered the decree, the District Judge dissen‘ing. 
We then wrote fully to the Circuit Judge at Chicago. 


He promptly answered saying: 


“It is very clear to me that that part of the decree 
in the case which provides that the claims for labor, ma- 
terials, etc., shall be paid out of the proceeds of-sale be- 
fore the bonds are paid, is not final in the sense that it 
can be appealed from.” 

Just in this connection we desire to call attention 
to a statement made by solicitors for appellees in their 
brief on motions to dismiss these appeals. It appears 
on pages 40 and 41, and is as follows: 

“Appellant could then have appealed, and had those 
questions of the validity of mortgages and mortgage-. 
indebtedness and priorities, reviewed by this Court. 
That appears to have been the view his counsel took of 
the matter at that time, when his appeal from that de- 
cree was prayed for and allowed. That such appeal was 
not perfected, it is evident, from the record, was not duc 
to any mistake of counsel, but arose from the business 
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necessities of appellant and his syndicate, for a spzedy 
sale of the railroad property, and its acquisition and 
possession by them freed from all liens.” 


In the first place there was and is no question of 
“the validity of the mortgages and mortgage-indebted- 
ness;” both Judges at once and unhesitatingly held the 
mortgages to be valid and binding obligations of the 
company; that the $1,200,000 of bonds were issued and 
outstanding for value, and that there was due of ma- 
tured interest the sum of $291,860. But we desire to 
consider the other sentences of this statement. When 
analyzed they contain suggestions regarding the action 
of the Circuit Court which we would be very slow to 
make, and which we wish to condemn as exceedingly 
out of place and altogether uncalled for and unsup- 
ported. The statement is, in effect, saying: ‘Porter 
owned all the bonds. The road was in the hands of a 
Receiver and daily running in debt. Tying it up in 
Court for two or three years, by appeal, meant the abso- 
lute ruin of the property, and the wiping out of all 
value in the bonds. The Court knew these facts, and 
knowing them entered a decree that would either com- 
pel Porter to permit two or three hundred thousand 


dollars of floating, unsecured, construction debts to be— 


paid in preference to his bonds withont contest, or com- 
pel him to hang up the road in Court for two or three 
years and thereby load it down with Receiver’s debts and 
wipe out all value of the bonds.”” The plain suggestion 
is that the Circuit Court put Mr. Porter in this position, 
and that we, as his counsel, appreciating the “business 
necessities uf appellant and his synd‘cate for a specdy 
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sale of the railroad and property,” forebore to perfect 
appeal. Any such action of a Court of Equity would 
be monstrous. It would be judicial robbery, instead of 
due administration of Jaw and justice. We are glad 
that it is in our power to establish conclusively, by the 
statement of the Circuit Judge above quoted, that no 
such thought ever entered the mind of the Court. The 
fact is that after the supplemental decree of March 2, 
1886, was entered, all that was said in the decree of 
February 16, 1886, in regard to priorities of lien 
was substantially abrogated. It would be nonsense to 
decree that certain classes of claims—if any are found 


- to exist—are a lien on the property prior, superior and 


paramount to the lien of the mortgage bonds, and in 
the next clause decree that the property be sold “free 
and discharged of all liens and claims.” 


The object of the amendment to the decree was to 
entirely separate the mere foreclosure and sale proceed- 
ings from the litigation and contest regarding claim- 
and priorities. In this way the railway was gotten out 
of Court without delay, and all questions of rights and 
priorities were reserved ‘or final decree at the close of 
the litigation, when all the claims and all the facts were 
before the Court for final adjudication. 

That the Circuit Court was right in holding that 
the decree of February 16, 1886, as amended by the de- 
cree of March 2, 1886, was not final and appealable as 
to the question of rights and priorities between the 
bondholder and the holders of construction debts is 
proved by abundant authority. 


“When all issues are tried and settled, and all refer- 
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ences to the Master ended, the cause is again brought to 
hearing upon the matters of equity reserved; and a 
final decree is made,” which is appealable. 

Black. Com., bk. 8, p. 433. 

“When a decree finally decides and disposes of the 
whole merits of the cause, and reserves no further ques- 
tions or directions for the the future judgment of the Court ; 
so that it will not be necessary to bring the cause again 
before the Court for final decision, it is a final decree.” 

Daniels Ch. Pleadings and Practice, Sec. 1,199, 
Note (1). 

“Any judgment or decree, leaving some further act 
to be done by the Court, before the rights of the par- 
ties are determined, and not putting an end to the ac- 
tion in which it is entered, is interlocutory.” 


“In all cases where further proceedings are to be 
taken, or further orders of the Court are necessary, the 
judgment can not be treated as final even for the pur- 
poses of appeal.” 


“No order or decree which does not preclude fur- 
ther proceedings in the case in the Court below should 
be considered final. 

“A decree can never be final until the party in 
whose favor it is can obtain some benefit therefrom 
without again setting the cause down for further hear- 
ing before the Court, upon the equity reserved upon the 
coming in and confirmation of the report of the Mas- 
ter, to whom reference has been made, to ascertain cer- 
tain facts which are absolutely iecessary to be deter- 
min2d before th: ca32 can b2 fiasily disp»s21 of by the 
Court.” 


#1 


‘‘ A decree is interlocutory which makes no provision 
for costs, and in which the right is reserved to the parties 
to set the cause down for further directions not incon- 


sistent with the decree already made.” 

‘‘No judgment or decree will be regarded as final 
within the meaning of the statutes in reference to 
appeals, unless all tie issues of law and of fact necessary 
to be determined were determined, and the case com- 
pletely disposed of, so far as the Court had power to 
dispose of it.” 

Freeman on Judgments, 3d Ed. Secs. 12, 24, 
29, 80, 31, 34. 

As has been shown, the only effect of the decree of 
February 16, 1886, as modified by the supplemental 
decrée of March 2, 1*86, was to sell the railway for cash, 
and bring the fund into Court subject to the future decrees of 
the Court rendered in the further progress of the cause. 
Solicitors for appellees in their brief seem to rely mainly 
upon the case of Forgay v. Conrad, 6 How. 201. That 
is a leading case, announcing a rule that is now well 
settled. Solicitors for appellees quoted largely from the 
case, but omitted to quote that part of the decision which 
clearly shows that it does not apply at all to thie case. 
After announcing the rule Mr. Chief Justice Taney, at 
page 204, says: 

“Thies rule, of course, does rot extend to cases 
where money is directed to be paid into Court, the prop- 
erty to be delivered to a Receiver, or property held in 
trust to be delivered to a new Trustee appointed by the 
Court, and to cases of a like description. Orders of 
that kind are frequently and necessarily made in the 
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progress of a cause, but they are interlocutory only, and 
intended to preserve the subject-matter in ‘dispute from 
waste or dilapidation, and to keep it within the control 
of the Court until the rights ofthe parties concerned 
can be adjudicated by a final dectiee.” , 


That is precisely what was done, and all that was > 
done, by the decree of February 416, 1886, as modified 
by the decree of March 2,1886. It simply sold the rail- : 
way which was daily suftering “from waste or dilapida- 
tion,” and brought the fund ariging from its sale into 
Court to abide the further itigapon in the cause, and 
the final decrees of the Court. 


In Grant v. Phenix Insuranfe Company, 106 U. &., 
431, 432, Mr. Chief Justice Waite again very definitely 
distinguishes between the rule anounced in Forgay v. 
Conrad, supra, and cases where the preliminary decree 
simply prevents waste, expense and dilapidation, by sell- > 
ing the property, but retains thes fund in Court for the 
benefit of whomsoever it shall be found to belong to by 
the final decree of the Court. We quote from the 
opinion : ‘ 


“There is no order, as in Férgay v. Conrad, 6 How. 
201, Thomson v. Dean, 7 Wall. $42, and other cases of 
like character, adjudging the property to belong abso- 
lutely to the appellee, and ordering immediate delivery 
of possession. In Forgayv. Conrad, supra, which is a : 
leading case on this question, it was expressly stated by 
Chief Justice Taney (p. 204) that the rule did not ex- 
tend to cases where property was directed to be deliv- oe 
ered to 3 Receiver. The reason is that the possession 
of the Receiver is that of the Court, and he holds, pend- 
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ing the suit, for the benefit of whomsoever it shall in 
the end be found to concern. Neither the title nor the 
rights of the parties are changed by his possession. He 
acts as the representative of the Court in keeping the 
property so that it may be subjected to any decree that 


vhall finally be rendered against it.” 


This statement of the case has direct and forcible 
application to these appeals. Here the Court, instead 
of retaining the property in ita possession by its Re- 
ceiver, for the purpose of preventing waste and deterio- 
ration, simply decreed that the property be sold freed 
from all liens and claims, and that the purchase money 
fund should be retained in Court subject to any decree 
finally rendered by the Court against it. This case also 
disposes of the case of Thomson v. Dean, 7 Wall. 342, 
cited by Solicitors for appellees. In that case the de- 
cree directed the immediate surrender of the stock. It 
changed absolutely and completely the ownership of the 
stock. It did not simply sell the stock and bring the 
proceeds of sale into Court to await further litigation 
between the parties, and further decree of Court. 


All that is decided by the case of Railroad Com- 
pany v. Bradleys, 7 Wall. 575, is that that part of the 
decree decreeing foreclosure of mortgage and decreeing 
sale of the property was final. The contest there was 
over the right of the Trustees to sell under their power 
in the trust deed. The Court decreed that they had the 
right to sell. That was the only part of the decree held 
final. There was no final decree as to rights and priori- 
ties in the fund arising from the sale. 

In that case, just as in this, the entire question of 


24 


distribution, and all rights relative thereto, was reserved 
for further final decree. In the opinion Mr. Justice 
Chase quite significantly says: 

“ We think that the decree entered on the sixth of 
February, 1869, was a final decree within the principles 
of the case of Thomson v. Dean, decided at this term, 
though it might have been otherwise, had the decree 
been limited to the dissolution of the injunction, thereby 
merely permitting the trustees to sell under their trust.” 

In Winthrop fron Company v. Meeker, 109 U.8. 150, 
cited by Solicitors for appellees, Mr. Chief Justice Waite, 
after quoting the rule given in Forgay v. Conrad, supra, 
and the exception to that rule, says: 

‘* Here the rights of the Hematite Company and the 
defendant directors of the Iron Company have been 
adjudicated and definitely settled. Their lease, which 
was In reality the subject-matter of the action, has been 
cancelled, and a delivery of the leased property to the 
Iron Company has been ordered. The complainants 
are entitled to the immediate execution of such a decree.” 


Could any such language be used in reference to 
these appeals at bar? The decree of February 16, 1886, 
as modified by the decree of March 2, 1880, did not 
decree anything due to these appellees. It did not order 
or decree that anything should be paid to them. It 
decreed no delivery ot the proceeds of sale to any one. 
It did not adjudicate or settle the controversy between 
the bondholder and these appellees. The evidence on 
that controversy had not all then been taken. It did 
not even adjudicate costs in the cause. As we have 
repeatedly stated, all that it did was to sell the railway 
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for cash, freed from liens, and took it out of Court, 
putting the proceeds of sale in its stead to abide the 
further litigation of the parties and final decree of the 
Court. 

In St. Louis Iron Mountain and Southern Railroad 
Company v. Southern Express Company, 103 U.S. 29, Mr. 
Chief’ Justice Waite, in denying motion to dismiss said : 

“The suit was brought to compel the railway com- 
pany to do the express company’s business. The con- 
troversy was about the right of the express company to 
require this to be done on the payment of lawful charges. 
It was no part of the object of the suit to have it defi- 
nitely settled what these charges should be for all time. 
The point was to establish the liability of the railway 
company to carry. The decree requires the carriage, 
and fixes the compensation to be paid. It adjudges costs 
against the railway company, and awards execution. 
Nothing more remains to be done by the Court to dis- 
pose of the case.” 


This statement shows that the case can have nv 
poasible bearing on the appeals at bar. In that case the 
parties were before the Court and their controversy was 
geitled. In these appeals the case is very different. 
When the decree of February 16, 1856, and supplemen- 
tal decree of March 2, 18%6, were entered these appellees 
were not even found to be the holders of claims entitl- 
ing them to be regarded as parties to the suit. The 
character and amount of their claims were unkoown 
and undetermined. They were entitled to nothing 
under that decree without further litigation and further 
decree. Hence, as to their controversy, it was not a 
final decree. 
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The case of Bronson v. Railroad Company, 2 Black 
(U. S.) 529, 580, cited by solicitors for appellees, clearly 
holds that the mere foreclosure part of a decree may be 
final, while the matters regarding the distribution of 


the proceeds of sale, and other controversies involved in 


the litigation, may remain undetermined and the decree 
as to such undetermined matters may be merely inter- 
locutory. In the opinion Mr. Justice Davis said : 


“ The litigation between Bronson & Soutter and the 
defendants, on any matter in which there was a joint 
interest is closed by this decree. The object of the suit 
was to ascertain how much money was due on the 
security of the mortgage, and to sell the property unlees 
the amount was paid. The Court did find what was 
due, and ordered a sale. The very purpose of the litiga- 
tion, which was initiated by Bronson & Soutter, was 
acomplished and nothing remained for them to do, if 
they felt aggrieved by the finding of the Court, but to 
appeal. Their right of appeal attached on the rendition 
of the decree, and the time limited in which an appeal 
could be taken, began to run from the date of the decree. 
It is said that some exceptions to the report of the mas- 
ter were pending and undetermined when this decree 
was made; but those exceptions did not relate to any 
claim of Bronson & Soutter; they were collateral to the 
main purpose of the suit and concerned the defendants 
alone.” 


All these cases cited in appellees’ brief simply go to 
the point that as fo a foreclosure of the mortgages and sale 
of the railway and property the decree of February 16, 
1886, as modified by the decree of March 2, 1380, was a 
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final decree. But, that being true, it does not follow 
that that decree was final as to the controveries pre- 
sented by these appeals. It was not, and could not, 
possibly be final as to the controversies and claims of 
these appellees, for the litigation was not ended —was in 
fact hardly begun—regarding the claims and rights of 
these appellees. When these appellees finally concluded 


their litigation and the Court entered a final decree in 


their favor, which final decree involved a consideration 
of every question of right and priority in the entire 
cause, and which decree was rendered upon a considera- 
tion of the entire evidence in the cause, appeals taken 
from these final decrees bring before this Court for re- 
view the entire cause, and all the orders, entries and de- 
crees made therein by the Court.- On appeals in chan 
cery this Court hears and decrees the entire cause de 
novo. 


In Bostwick v. Brinkenhoff, 106 U.S., 8, 4, Mr. Chief 
Justice Waite delivering the decision of the Court, 


‘Bays: 


“The rule is well-settled and of long-standing that 
a judgment or decree to be final, within the meaning of 
that term as used in the Acts of Congress giving this 
Court jurisdiction on appeals and writs of error, must 
terminate the litigation between the parties on the merits of 
the case, su that if there should be an affirmance here, 
the Court below would have nothing to do but to exe- 
cute the judgment or decree it had already rendered. 
* * * If the judgment is not one which disposes of 
the whole case on its merits, it is not final.” 


Can it by any possibility be claimed that the decree 
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of February 16, 1886, as modified by the decree of 
March 2, 1886, did “terminate the litigation” between 
these appellees and appellant Porter? Such a claim, in 
the face of this record, would be absurd. When the 
decree of sale was rendered, afid when the sale was 
made, these appellees were not even recognized by the 
Court as holding any valid claims against the railway 
company. The Court referred the case to the Master to 
ascertain whether there were any claims, and if there 
were, who held them, and their respective amounts. In 
the meantime, until the litigation between the parties 
ended, and the Master made his report, the Court held 
the proceeds of sale without decreeing any distribution, 
and even without decreeing costs aguinst any party. 
No authority has been, or will be, produced holding such 
a decree fina as to anything more than the foreclosure | f 
of the mortgages and sale of the property for cash. . 
All other matters—even to adjudicating costs— being 
reserved for future decree. : 

In Green v. Fisk, 108 U. S. 519, 520, this Court 
holding a decree not final, said, Mr. Chief’ Justice Waite ‘ 
delivering the opinion : 


“A decree can not be said to be final until the Court 
has completed its adjudication of the canse. Here the 
several interests of the parties in the land have been as- 
certained and determined, but this is merely preparatory 
to the final relief which is sought; that is to say, a set 
ting off to the complainant in severalty her share of the 
property in money or in kind. This can only be done 
by a further decree of the Court. Ordinarily, in chan- 
cery, commissioners are appointed to make the neces- 
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sary examination and inquiries and report a partition. 
Upon the coming in of the report the Court acts again. 
If the commissioners make a division the Court must 
decide whether it shall be confirmed before the parti- 
tion, which is the primary object of the suit, 1s com- 
plete. If they report that a division can not be made 
and recommend a sale, the Court must pass on this view 
of the case before the adjudication betv-een the parties 
can be said to be ended.” 


In Beebe v. Russell, 19 How. 283, it was held by this 
Court that “a decree is understood to be interlocutory 
whenever an inquiry as to matters of law or fact is 
directed preparatory to a final decision. * * * But 
the reftrence of a case to a Master, to take an account 
upon evidence, and from the examination of the par- 
ties, and to make or not to make allowances affecting 
the rights of the parties, and to report his results to the 
Court, is not a final decree; because his report is sub- 
ject to exceptions from either side. * * * It can 
only be made final by the Court overruling the excep- 
tions, or by an order confirming the report, with a final 
decree for its appropriation and payment.” 

In Young v. Smith, 15 Peters, 287, appellants filed a 
bill in the Court below to recover from appellees, execu- 
tors of one Parks, their proportion as legatees, and that 
an account of assets be taken. Decree was entered as 
prayed. The cause was referred to a Master, the Mas- 
ter reported, and exceptions to the report were filed ; 
various other orders were entered, and finally a decree 
was entered that the Master's report be accepted, and a 
certain amount of money be paid to the plaintiff, and 
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that the residue of the estate’s ass2ts should be paid 
into Court for distribution as fast as collected. Upon 
this state of facts the Court held that “the decree is an 
interlocutory and not a final aecree. It is plain that it 
does not dispose of the whole matters in controversy 
between the parties.” 


In Barnard v. Gibson, 7 How., 659, this Court held 
“The decree is not final within the decisions of this 
Court, although the injunction was made perpetual. 
There was a reference to a Master to ascertain damages 
by reason of infringement; the bill was not dismissed, 
nor was there a decree for costs.” 


In Craighead v. Wilson, 18 How., 199, one Erwin, 
having made his will, died leaving his property, heavily 
encumbered, to numerous c aimants. Complainants 
filed a bill claiming part of the property as devisees. 
The Court having ascertained and decreed the relative 
rights of the claimants, referred the matter to a Special 
Master to state an account between the plaintiffs and 
defendants, specifying various subjects for accounting. 
The order appointing the Master stated: ‘“ The said 
Master may make a special report of any matters that 
may be requisite to a full adjustment of the questions 
in the cause.” This Court held on motion to dismiss 
the appeal from the decree that “In no legal sense of 
the term is the decree a final one. The basis of the de- 
eree, embracing the equities in the bill, is found, but the 
distribution among the parties in interest depends upon the 
Facts to be reported by the Master. It is his duty under 
the interlocutory decree to balance the equities, by 
ascertaining what has been expended on the property 
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and what has been ‘received by each of the claimants; 
and also every other’ matter which should have a bear- 
ing and influence on the distribution of the property. 
Until the Court shall have acted on this report and sanc- 
tioned it, giving to each of the devisees his share of the 


estate under the will, the decree is not final.” 


In Ogilvie v. Knox Ins. Co., 2 Black 539, several 
judgment creditors of the appellee filed a bill praying 
for the amounts due them. The Circuit Court entered 
such decree ascertaing those amounts. Other creditors 
afterwards appeared, praying to be made parties to the 
bill, and that a Receiver might be appointed. The 
Court then appointed a Receiver according to the request 
of the petiticners, but before the funds of the company 
were collected the Court entered a decree that all the 
moneys recovered or to be recovered under the decree 
made at the previous term should be distributed among 
the original complainants, and the several persons who 
had filed their petitions praying to be made parties com- 
plainant, and appointing a Master to state an account. 
Upon this state of facts this Court, by Mr. Justice Grier, 
held: 


“The appellants contend that this decree is erro- 
neous, and unjust to the original petitioners. This may 
possibly be found to be true when the proper time comes 
to have it reviewed. But the appeal as we | as the de- 
cree is premature. There is no final decree in the case. 
After the assets are all collected by the Receiver, so that 
the Muster may ascertain the amonnt to be distributed, 
the question now proposed will be properly raised, and 
decided on exceptions to the Master's report. * * * 


With these facts ascertained, the Court will be in a con- 
dition to make a final decree, which can be reviewed by 
this Court, but not till then.” 


In Johnson v. Everett, 9 Paige Ch. (N. Y.) 636, cer- 
tain judgment debtors of one Burke filed their bill to 
set aside a conveyance to appellants as fraudulent. The 
Chancellor, upon hearing, decreed according to the 
prayer of the bill that said conveyance was fraudulent ; 
that complainants were entitled to rents and profits, etc., 
and referred the matter to the Master to report the 
amount due complainants on their judgments, and on 
all matters as to rents, profits, etc. The decree also 
directed the appointment of a Receiver for the Burke 
property, and reserved everything else until the coming 
in of the Master's report. On a motion to dismiss ap- 
peal from that decree, on the ground that it was final, 
the Court held that the decree was not final, using this 
language : 

“A decree is never final when it is impossible for 
the party in whose favor the decision is made ever to 
obtain any benefit therefrom without again setting 
the cause down for hearing upon the equity reserved, 
upon the coming in and confirmation of the report of 
the Master. * * * A decree declaring the rights of 
the parties merely, and directing an account in con- 
formity therewith, but reserving the consequential direc- 
tions, and decree with regard to costs until the coming 
in of the Master's report is not a final decree.” 

See, also, The Palmyra, 10 Wheaton 502. 
Pulliam v. Christian, 6 How. 212. 
Humiston v. Stainthorp, 2 Wall 106. 


From these authorities, and many others that might 
be cited, it is clear, we think beyond controversy that 
that part of the decree of February 16, 1886 declaring 
priority over the mortgage bonds in favor of undeter- 
n:ined and wholly unascertained claims, held by unknown 
claimants, was not final or appealable. The amendment 
of March 2, 1886, rendered it nugatory. The entire 
conduct of the subsequent litigation, and the subsequent 
final decree show beyond dispute that the Court 
regarded that part of the decree as only interlocutory. 
Even if it had been a final decree, the record shows that 
at the same term of Court, the Court re-heard and recon- 
sidered the entire cause, upon every point excepting the 
mere foreclosure and sale of the property. That on the 
final hearing when these decrees in favor of appellees 
were rendered, the Court heard and determined the 
case upon “all the evidence taken in the cause,” and that 
the decrees of October 9, 1886, did adjudicate and decree 
upon the question of rights and priorities as between 
appellant Porter, as bondholder, and these appellees. as 
holders of claims accrued for construction. 


It is admitted by counsel for appellees that the 
decrees of October 9, 1886, were final and appealable. 
It is clear that they were as final and appealable in the 
matter of decreeing priority in payment in preference 
to the bonds, as they were in ascertaining and decreeing 
the amount due to each claimant, and other issues 
involved. It is aleo clear that an appeal from these 
decrees of October 9, 1886, brings into this Court for 
review every question and every ruling of the Circuit 
Court touching, or in any manner affecting the mattere 
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and questions adjudicated and decreed by those final 
decrees. One of the matters finally decreed by the 
decrees of October 9, 1886 was that the claims of these 
appellees should be paid out of the proceeds of sale of 
the railway in preference to the mortgage bonds. 
Another matter finally decreed by these decrees was the 
amount due to each of these appellees. With these facts, 
apparent on the face of this record, in view, it seems 
that the motions to dismiss have no foundation to rest 
upon, either in the facts of record, or in the law appli- 
cable to these facts. 

In Chicago and Vincennes R. R. Co. v. Fosdick, 106 
U. S. 83, 84, Mr. Justice Matthews, in pronouncing the 
decision of the Court, said, “It is manifest that a sub- 
stantial error, to the prejudice of one of the parties, may 
originate in a decree, distributing the proceeds of a sale 
under a decree of foreclosure; and no question can be 
successfully raised against the right to appeal from such 
a decree.” 

From what has been said, and from authorities 
already cited, it is apparent that there is no foundation, 
in fact or in law, to support the proposition of appellees 
solicitors that Porter is estopped from contending for 
his right to the proceeds of sale as the holder of all the 
mortgage bonds, because his title to, and possession of the 
railway rests upon the validity of the decree of February 
16, 1886, us modified by the decree of March 2, 1886. 
That decree as modified sold the railway for cash, “ free 
and discharged of all liens and claims.” It did not dis- 
tribute the proceeds of sale, or determine the rights of 
the parties in those proceeds. On the contrary it brought 
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the proceeds of sale into Court, to await further litigation 
between the parties, and the further decree of the Court. 
No claim against the Chicago and Great Southern Rail- 
way Company, or its property, excepting the claim of 
Porter as holder of the mortgage bonds, was then found 
or decreed to exist. Until some specific claim, for some 
definite amount, was found and decreed by the Court to 
be a lien on the purchase money fund in Court—not on the 
railway and property, for that had been sold “ free and 
discharged of a!) liens and claims ”’—prior and superior 
to the lien of the mortgage bonds, and entitled to payment 
out of said fund in preference to said bonds, the right of 
Porter to have that purchase money fund applied upon 
his bonds and coupons remained unquestioned. Porter 
could not contest for his right to have the fund applied 
on his bonds until that right was assailed by some 
known claimant holding an ascertained and defined 
claim, and demanding payment of it in preference to 
the bonds. No such claimants were found,—no such 
claims were decreed to exist,—until the decrees of Octo- 
ber 9, 1886, decreed that these appellees were holders of 
valid claims against the railway company, determined 
the amounts of their respective claims, and decreed that 
their claims should be paid out of the purchase money 
fund in Court in preference to the bonds and coupons 
held by appellant Porter. 

These decrees of October 9, 1886, not only decreed 
a partial distribution of the fund in Court. They also 
decreed that these claims of these appellees are prior in lien 
on that fund to the mortgage bonds and decreed that these 
claims be paid in preference to the bonds. ence appeale 
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from these decrees in favor of these appellees bring 
into review by this Court, the entire cause, and all 
orders and action of the Court, affecting the question of 
priority of claims and liens as between appellant, as 
bondholder, and these appellees, as construction claim- 
ants. 

8. It is gravely asserted that Porter has no inter- 
est in the fund in Court arising from the sale of the 
railway, and that therefore he has no right to prosecute 
these appeals, hence they should be dismissed. Such an 
assertion in the face of the facts shown by the record is 
so ridiculous as to be scarcely worthy of serious consid- 
eration. The facts are as follows: 

On January 12, 1885, Porter paid Drexel, Morgan 
& Co ,in cash, tor the Chicago and Great Southern Rail- 
way Company's first mortgage bonds outstanding, $-92,- 
363.24. (Record, p. 922.) © 

Interest on this amount at 6 per cent. from January 
12, 1885, to April 7, 1886 —the day Porter got possession 
of the railway under his purchase at foreclosure sale— 


On April 5, 1886, Porter paid into court in cash and 
Receiver's certificates, for which he had paid cash, the 
further sum of $501,000.09. (Record, pp. 149-151.) 

These three amounts aggregate the sum of $922,- 
465.46. 

This sum of $922,465.46 Mr. Porter had paid in 
cash before he got title to the railway. If he gets no 
part of this money back by having the purchase money 
fund applied upon payment of his bonds and coupons, 
the railway will have cost him in cash $922,455.46, 
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which is over twice the amount counsel for appellees 
have repeatedly in their pleadings asserted the entire 
property to be worth. The assertion, in the face of 
these facts and figures, that Porter. as bondholder has 
no interest in this purchase money fund lacks candor 
and reason. | ee 

But it is further asserted that Porter bought the 
bonds from Crawford on December 26, 1884, under the 
agreement of that date called the “Syndicate Agree- 
ment,” and that Crawford, having on the same day— 
December 26, 1884—assigned all his interest in the syn- 
dicate agreement to the First National Bank of Chicago, 
therefore any money drawn from the purchase money 
fund by Porter with the bonds and coupons would not 
go to him as bondholder, but would go directly to the 
benefit of the Bank. | 

It has already been shown in our original brief that 
Porter did not buy the bonds from Crawford on Decem- 
ber 26, 1884, or at any other time, but that he did buy 
them directly from Drexel, Morgan & Co., the purchase 
of them being completed, so far as written contracts can 
complete a purchase, ov August 20, 1884. 

The letter of Nickerson and Porterto Drexel, Mor- 
gan & Co., of August 22, 1884, and Drexel, Morgan & 
Co.’s answer thereto of August 27, 1884, make this fact 
too plain for controversy. (Record, pp. 910, 911.) 

That this contract forthe purchase of the bonds by 
Porter and Nickerson from Drexel, Morgan & Co. was 
made with the full knowledge and consent of Crawford, 
and that it was to be an actual purchase and sale of the 
bonds, is conclusively established by the contract between 
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Crawford and Drexel, Morgan & Co. of June 25, 1884, 
and the contract between Drexel, Morgan & Co. and 
Porter and Nickerson of the same date. 
(Record, pp. 906 to 908.) 
Porter afterwards brought Nickerson’s interest in 
the contract and became sole purchaser of the bonds. 
(Record, pp. 921, 952.) 
The contract between Porter and Crawford of De- 
cember 26, 1884, called the “syndicate agreement,” was 
made for two purposes, namely: First: To extinguish 
any right of redemption Crawford might still have in 
the bonds, Porter having bought them from Drexel, 
Morgan & Co. as property pledged to them by Crawford 
as collateral security. This point has been fully pre- 
sented in our original brief. Second: By this contract 
Porter bought from Crawford additional property, not 
covered by the pledge to Drexel, Morgan & Co., to-wit : 
‘‘ All the capital stock of the Union Coal Company, amount- 
ing in the aggregate to one hundred thousand dollars.” 


(Syndicate Agreement, Record, p 912.) 
(Evidence of Henry H. Porter, Record, p. 473.) 


This contract, and the contract of same date, by 
which Crawford assigned all his interest in the syndi- 
cate contract to the Bank, were entered into for the pur- 
pose of protecting the Bank, as far as possible, in its 
second pledge of the mortgage bonds. To effect this 
purpose Porter bought from Crawford $100,000 par 
value of fully paid, non-assessable, capital stock of the 
Union Coal Company—bought Crawford’s right of re- 
demption in the bonds for which Porter had paid 


Drexel, Morgan & Co. $392,31'3.24 as property pledged 
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to them by Crawford—bound Crawford to cancel and 
discharge all turther claim he held against the Railway 
Company for construction under his construction con- 
tract—made provision for payment for all unpaid-for 
right-of-way, and for all operating expenses that might 
be held payable under what is known in the Eighth Cir- 
cult as the “Six Months’ Rule,” and fixed $750,000 as 
the maximum price for which Porter and associates 
would account to Crawford—or his assignee, the Bank— 
for the entire property free from all debt, including the 
entire capital stock of the Union Coal Company. 


(Agreements of December 26, 1884, Record, 
pp. 911 to 917.) 
(Evidence of Porter, Record, pp. 473 to 477.) 


At the time these contracts were made Porter con- 
stituted the entire “syndicate.” The subscription paper 
or agreement by which the syndicate was finally furmed 
was not written until January 2, 1885, and was not 
signed by the subscribers thereto until some time a‘ter 
that date. 

(Subscription Agreement, Record, pp. 918 
to 920.) 

(Evidence of Porter, Record, pp. 459, 460, 479, 
480.) 


On page 453 of the Record Mr. Porter is made to 
say: “I did not pay the money on the 15th of January, 
1885.” This issimply a misprint. ‘The sentence should 
read: “I did not pay the money until the 15th of Jan- 
uary, 1885.” Mr. Porter sent the drafts to Drexel, Mor- 
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gan & Co., January 12, 1885. They were received by 
Drexel, Morgan & Co., January 14, 1885. | 
(Record, pp. 922, 923.) 
That counsel for appellees understand that, under 
these contracts of December 26, 1884, the maximum 
price to be paid by Porter and associates for the entire 
property free from debt, including the entire capital 
stock of the Union Coal Company, was to be $730,000 
and no more, is rendered certain by the questions pro- 


pounded to Porter. (Record, pp. 462, 464.) 
We have already seen that Porter has paid in cash 
the sum of - - - - $922,465.46. 


The Maximum price under the contract was $730,000 00. 


Cash paid in excess of Maximum price, $172,463.46. 

From these facts and figures it is plain that Porter 
is entitled to draw out of the purchase money fund 
with his bonds, the sum of $172,465.46 before the Bank, 
as assignee of Crawford, is entitled to a cent on its 
second pledge of the bonds. More than that, before 
the Bank is entitled to any part of this purchase money 
‘fund under its assignment from Crawford, Porter is 
entitled to have all unpaid right of way claims, and all 
claims for operating expenses falling under the “ six 
months rule,”—if any are found to exist—paid out of 
the purchase money fund. 

With these facts apparent on the face of the record 
it is worse than idle to assert that appellant Porter has 
no pecuniary interest in this purchase money fund. 


As between appellant Porter, and these appellees 
and all other holders of claims accrued for construction, 
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Porter is in law and equity entitled to every dollar of 
_ this purchase money fund for application in payment 
upon his mortgage bonds. 

As between Porter and associates and the Bank, 
Porter is entitled to draw from this purchase money 
fund. 


First, the excess over $750,000.00 already paid by 
him in cash—to-wit: $172,463.46. 

Second, if any right of way is found unpaid for, or 
if any operating expenses, falling within the “six months 
rule,” are hereafter decreed to be paid,—Porter is 
entitled to have them paid out of this fund before the 
Bank receives a dollar. 

The Bank can get nothing vut of this fund unless 
the fund is applied in payment on the mortgage bonds 
held by Porter, and then only what remaine after the 
above excess paid by Porter hus been refunded, and 
after right of way claims, and operating expenses, if 
any shal] be found and decreed to exist, are paid. It 
cannot be held that Porter has no pecuniary interest in 
this fund. 

In the assignment of errors in our original brief, we 
did not specificially assign errors on various rulings 
and interlocutory orders and decrees excepted to at the 
time they were entered, from the fact that those inter- 
locutory orders and decrees culminated in the decrees in 
favor of appellees. The errors assigned were intended 
to cover the entire cause and every ruling made in it 
against appellant Porter. By these appeals all the ques- 
tions are brought before this Court, which were decided 
to the prejudice of appellant. 
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“ By this appeal all the questions are brought be- 
fore us, which were decided to the prejudice of the 
appellants. From the nature of the controversy until 
the final decree was entered, as between all the parties, 
the case could not, properly, be brought before this 
Court.” 

Buckingham v. McLean, 13 How. 151. 


IT. 
REPLY TO BRIEF OF SOLICITORS OF APPELLEES ON MERITS OF 
THESE APPEALS. 


1. On the first page of their brief on the merits, 
counsel admit that the claims of these five appellees are 
“ for labor or materials, used in the coxstTRUcTION of the 
Chicago and Great Southern Railway.” This admission 
makes it clear that the chief question for decision is 
whether claims for construction of a railway are prior 
and superior in equity to the mortgage bonds of the rail- 
way company issued for value before the construction 
claims accrued. 


There is no suggestion, or claim, made by counsel 
for appellees in their “statement of the case,” that 
either of these appellees claim to be secured by any 
statutory lien taken under the lien laws of Indiana. 
Hence their claim of priority must rest on one of two 
theories, viz: First, That there was no valid mortgage, 
and that the bonde held by Porter were unlawfully 
issued and are void: or Second, That in law and equity 
a claim for construction accruing after a mortgage has 
been duly executed and recorded, and after bonds 
secured by it have been issued for value, is inherently 
prior and superior to the mortgage bouds. Counsel for 
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appellees seem, from their statement of the case, in their 
brief, to have adopted the first of these theories. 

On the second page of their brief we find the charge 
that Porter has “received part of the purchase money ” 
derived from the sale of the railway. This statement 
scems to be made for the purpose of leading this Court 
to believe that part of the purchase money fund has 
been applied in part payment of the mortgage bonds 
held by Porter. 


This is incorrect. Porter has not received a cent 
upon his bonds, nor has he received a cent of the pur- 
chase money in the sense in which the statement is 
made by appellee's counsel. Porter bid in the property 
for $501,000. He held all the bonds, and also held all 
the Receiver’s certificates—having furnished the cash to 
the Receiver to keep the property from destruction 
when no one else would furnish a dollar. When the 
sale was confirmed the Court allowed Porter to pay into 
Court as money the Receiver’s certificates he held; he 
paying all the balance of the purchase money in cash. 

(Record p. 152.) 

The decrees of October 9, 1886, show that under 
this decree vonfirming the sale Porter paid into Court, 
as cash his Receiver’s certificates and that he paid into 
Court the balance of his bid in cash. (Record p. 193) 


Porter has never received a dollar out of this fund. 


The first point of appell. e’s answer as stated on the 
second page of their brief on the merits, has been al- 
ready discussed and authorities cited in our reply to 
appellee's brief on motions to dismiss these appeals. 
Supra pp. 1 to 42. 
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The second point of appellee's answer as stated on 
the third page of their brief, is put in question form in 
these words: “Whether, in the view of a Court of 
Equity, as against such claims for construction, there 
was any valid mortgage, duly executed by the corpora- 
tion, or any bonds lawfully issued by it?” 


This is stated as “the main question for decision.” 


This question, and the various theories touching it, 
as presented by counsel for appellees to the Circuit 
Court, were fully discussed in our origina] brief in be- 
half of appellant on pages 47 to 74. Appellees having 
as yet furnished us no part of their brief on the merits 
excepting their statement of the case, we will here only 
add to what was said in our original brief three sug- 
gestions. 


First. If there was no valid mortgage, and if the 
bonds were unlawfully issued and are void, it follows of 
necessity that there has been no legal or valid foreclosure 
and sale, hence there is no purchase money fund legally 
under control of the Court. It cannot be questioned 
that the decree of February 16, 188, as amended by the 
decree of March 2, 1886, rests solely on the mortgages 
and bonds, and on their validity as binding and legal 
obligations of the railway company. 


As we have shown in our reply to appellee’s brief 
on motions to dismiss, Supra pp. 1 to 42, the foreclos- 
ure decree and order of sale, were final as to the validity 
of the mortgages and bonds, as to the amount of bonds 
outstanding and as to the amount of interest due on the 
outstanding bonds. That decree was not final as to 
anything else. If the Court had not decreed the mort- 
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gages valid, and found the amount due on the bonds, 
there could have been no sale. No other claim than 
that of the bonds, was then even established against the 
company as a floating debt claim, much less was there 
then any other lien than that of the bonds established. 


No one of these appellees excepted to that decree. 
Swan and Atkinson excepted to the final parte of it 
but took no appeal. (Record p. 184.) 

Second. The theory of appellee's counsel is that 
the mortgages and bonds are invalid because there was 
in reality no corporation. Henry Crawford being in 
fact the owner and controller of the entire enterprise, 
and the name of the corporation being used by him 
simply as an alias under which he carried on a scheme 
of chicanery and fraud. 


If this theory is correct these appellees can have no 
possible standing in this court. The record shows con- 
clusively that each of these appellees contracted directly 
with the Chicago and Great Southern Railway Company 
as acorporation. Their claims here presented are based 
wholly on their contracts with the railway company. 


Third. Counsel for appellees’ admit on page 82 of 
their brief on the merits that the indebtedness to three 
of these five appellees accrued between January 5, and 
September 1, 188, orer a year after the mortgage had been 
recorded and $1,000,000 of the bonds issued and delivered 


for value. 


The record clearly establishes the fact that the 
claims of the other two appelleese—The Cleveland Roll- 
ing Mill Company, and The Pittsburg Beseemer Steel 
Company— also accrued after the mortgage was exe- 
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cuted and recorded and after $1,000,900 of the bonds 


secured thereby had been issued for value. 
(Record pp. 48, 44, 767,770.). 
How can these appellees question, or seek to set 
aside and avoid contracts entered into by the Railway 
Company before they contracted with it, or had any deal- 
ings with it whatever ? 


These appellees were not creditors of the Chicago 
and Great Southern Railway Company when the mort- 
gage was executed and recorded, and the $1,000,000 of 
bonds secured by it were issued for value. They be- 
came creditors afterwards, and each of them as such 
creditor, received part of the money obtained on these 
bonds. Under what law or authority can they now 
question the validity of the mortgages and bonds? 

It is settled by repeated decisions of this Court that 
to enable these appellees to attack the contracts made 
by the Chicago and Great Southern Railway Company 
with New, Trustee, in its mortgage, and with Crawford 
for the construction of its railway, they must have been 
creditors of the Railway Company when the mortgage was 
executed and the bonds were issued, and when the construc- 
tion contract was made. 


Smith v. Vodges 92, U. 8S. 188. 

Graham v. Railroad Company 102 U. 8. 148. 
Hawes v. Oakland 104 U. 8. 450. 

Horbach v. Hill 112 U. 8. 144. 


The attempt on the part of counsel for appellees to 
claim that the capital stock of the consolidated Chicago 
and Great Southern Railway Company issued under the 
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orders of the Board of Directors of February 18, 1884, 
and May 5, 1884, is unpaid stock and assessable against 
Porter, is very effectually disposed of in the dissenting 
opinion of Judge Woods. (Record p. 141.) 

Part of this stock was issued in exchange for the 
original stock of the Chicago and Block Coal Railroad 
Company, and the Indiana and Chicago Railway Com- 
pany—the constituent companies forming by consolida- 
tion the Chicago and Great Southern Railway Com- 
pany. The Chicago and Block Coal Railroad Company 
having 8,648 shares of paid stock issued and the Indi- 
ana and Chicago Railway having 1,201 shares of paid 


‘stock issued. (Record p. 909.) 


The rest of this stock was fully paid stock issued to 
Crawford under his construction contract as is shown 
by the records of the Railway Company. 

(Record pp. 896, 897.) 


The attitude of counsel for appellees becomes pal- 
pably absurd when we find them on one page of their 
brief contending that the mortgage and bonds are in- 
valid because there was in reality no legal corporation, 
and on the next page contending that Porter as the 
present owner of the stock of this inralid and mythical 
corporation ought to be assessed on it as upon unpaid 
capital stock. 


The greater part of the “statement of the case” 
in appellees’ brief on the merits is a dabored attempt to 
show that Crawford had full und complete control of 
the entire enterprise and dominated the directors in all 
of their corporate action from the day he bought the 


first stock from Foster, June 23, 1881. 
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In the attempt to do this, many reckless -and incor- 
rect statements are made. We will call attention to a 
few only as samples, well illustrating the general char- 
acter of the statement. 3 

On page 9 of this statement we find these words: 
‘“ He —Crawford—appointed D. H. Conklin General Su- 
perintendent of the road.” The record shows coneln- 
sively that William Foster was President, and 
William Foster’s associates, neighbors and friends 
were Directors, from the inception of this enter- 
prise down to March 15, 1882—about three months after 
the mortgage had been executed and recorded, and 
$1,000,000 of the bonds had been issued. This is what 
Foster swears as to D. H. Conklin. ‘“ He-—Crawford— 
took control of the purchase of material and the giving 
of general directions to me to carry out, and in the lat- 
ter part of the year he sent Mr. D. H. Conklin down to 
commence track-laying at Oxford, and I was in the 
general management of the road, excepting the right of 
way, but he took no personal contral further than fur- 
nishing materials until after the 15th of March.” 


(Testimony of Foster, Record p. 317.) 


Regarding the repeated statements that Crawford 
had control and dominion over the corporation from 
June 23, 1881, until March 14, 1882—which period cov- 
ers the execution and record of the mortgage and the 
issuing of $1,000,000 of bonds secured thereby, which 
acta were done in November and December, 1881. We 
call attention further to the evidence of Mr. Foater, as 
found in the record on page 314. Foster awears moet 
positively that he and his Directors remained in control 
until March 15, 1882. 


~~ 


As to the statement, repeatedly made, that the new — 
Board of Directors elected on March 15, 1882, when 
Foster and his Directors resigned, were the mere crea- 
tures of Crawford, and abjectly subject to hie control, 
we will let Mr. Starin, who was President of that new 
Board of Directors when the construction contract with 
Crawford was executed, speak for himself. 


“Q. Look at the paper now shown you, und state 
what it is (handing paper to witness.) 

A. It appears to be the original construction con- 
tract between Mr. Crawford and the Chicago and Great 
Southern Railway Company. 

Q. Is that your signuture there? 

A. Yes, sir. 

Q. When you executed ‘that contract, were you 
aware, Mr. Starin, that you were committing fraud on 
anybody, or did you intend thereby to commit a fraud 
ou anybody ? 

A. No, sir; I certainly had no thought of that 
kind. 

Q. Were you asked or solicited by me, or was it 
suggested by me that you and I were engaged in an act 
to cheat or defraud anybody out of their rights by that 
paper? 

A. No, sir; or I certainly should not have been a 
party to it. 

Q. Were you in the sense set out in this petition 
my creature in signing that paper ? 

A. No, sir; Iam no man's creature, and never 
have been; never will be. 


50 


Q. You executed that contract freely and of your 
own volition without any improper solicitation upon 
my part? | 

A. Why, certainly.” (Record p. 576.) 

On page 11 of appellees’ brief on the merits we 
find this statement: “The mortgage and bonds in con- 
troversy were authorized at a meeting of the Board of 
Directors held on October 29, 1881. At that meeting 
six Directors were present. Two of them, Swan and 
Hardy, were not stockholders, Crawford having pur- 
chased the single certificate theretofore assigned to each 
of them. Neither were they stock subscribers. Of the 
other four present, constituting a minority of the Board, 
only Foster and Little at most, had any stock certifi- 
cates. The other two, Forseman and Spoor, were stock 
subscribers to a small amount, and had each paid on ac 
count of the stock—or had credited on account of serv- 
ices as Directors—the sum of $50 each.” Now let us 
sec how the facts stand, as contrasted with this state- 
ment. 

Swan swears as follows: 


“Q. What did you do with your stock when you 
resigned ? 

A. Mr. Worden came to my house, I think, in 
February, 1883, and I assigned my stock to Mr. Craw- 
ford.” (Testimony of Swan, Record p. 366.) 

Hardy's certiticate of stock and the assignment of 
it to Crawtord,—put in evidence by the counsel for ap- 
pellees, who wrote the above quoted statement,—prove 


conclusively that Hardy remained a stockholder until 
June 22, 1882. (Record p. 312.) 


’ 


’ 


§1 


The record also proves conclusively that Foster, 
Spoor, Little and Forseman, were stockholders from the 
beginning of the enterprise down to March 15, 1882. 
(Record p. 860, 861.) 
Hence every one of the six Directors present at the 
meeting of October 29, 1881, was legally eligible to hold 
the office of Director. They had been constantly Di- 
rectors and officers of the company from its organiza- 
tion, and remained such until March 15, 1882. But 
even if they had not been in fact stockholders, they 
were acting Directors—-Directors de facto--holding them- 
selves out to the world as Directors, and were recog- 
nized by the stockholders, and by the public as Direc- 
tors, hence their official action as Directors certainly 
bound the company, and all parties claiming under the 
company. Authorities upon this point are cited in our 
original brief at page 51. 


In addition to the authorities there cited, we cite 
the following decisions of the Supreme Couit of Indi- 
ana, to the same point and effect: 

Jeffersonville Association v. Fisher, 7 Ind. 699. 

Smith v. Bank of State, 18 Ind. 827. 

Steinmetz v. Versailles Turnpike Co., 57 Ind. 
457. 3 

Williamson v. Kokomo Etc., Associations, 89 
Ind. 389. 


Hasselman v. U. S. Mortgage Co., 97 Ind. 865. 
In the “statement of the case” of appellees’ brief 


on the merits the statement is made in substance, that 
none of the new Board of Directors elected on March 
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15, 1882, in place of Foster and his associates, were 
stockholders, and that none of them knew that any 
stock had been transferred to them by Mr. Crawford. 


The records of the Railway Company show that | 
the meeting of March 15, 1882, was held at Goodland, 
Indiana; that on that day Henry Crawford, in writing 
and in due form, assigned one share of stock to each of 
the following named persons, viz: Henry Crawford, 
jr., William A. Starin, D. H. Conklin, F. F. Lacey, H. 
Moore, G. W. McDonald, D. J. Lyon and II. Meiselbar, 
The records of the Railway Company further show, that 
F. F. Lacey, D. H. Conklin, Henry Crawford, Jr., and 
W. A.Starin were then present at the meeting and took their 


seats as Directors immediately upon being elected. 
(Record pp. 862, 877.) 


These four with Henry Crawford, sr., constituted a 
majority of the full Board of Directors. 


_~ 
Sd 


Enough has been shown to warrant us in saying 
that the statements made by counsel for appellees in 
their brief should ba tak2n with miny grains of allow- 
ance. 

In our statement of facts in our original brief, we 
tried to give a full, fair and accurate connected history 
of this entire matter, supporting every statement by 
reference to the record. 

No error or misstatement in our statement has 
been specified by counsel for appellees. We therefore 
feel justified in referring the Court to it as a truthful 
statement of the facts and questions involved in these 
appeals. 

2. The first proposition of appellees brief on the 
merits, covering pags 93 to Ud, is only a restatement of 
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their brief on motions to dismiss these appeals. We 
have already discussed this proposition. 

Supra pp. 1 to 48. 

Appellees have in this brief cited two authorities 
under this proposition, not cited in their brief on motions 
to dismiss. 

An attempt is made to put Mr. Porter, as appellant, 
solely in the attitude of purchaser at foreclosure sale, and 
that he, occupying only the position of purchaser, cannot 
complain of, or contend against, any orders or decrees 
entered in the cause prior to his purchase. 


In other words the attempt is made to put Porter 
in the attitude of first becoming a party to the cause by his 
purchase at the foreclosure sale. The cases of Blossom 


v. Railroad Company, 1 Wall.-655, and Swan v. Wright's | 


Executor, 110 U.S. 590, are cited to support the theory 
that Porter, because he is the purchaser, cannot contend 
against the priority claimed by these appellees. It is 
hardly necessary to state that this position is utterly 
untenable in view of the facts apparent on the face of 
the record. 

Porter does not stand before this Court simply as 
purchaser of this railway. THe stands here as bondholder, 
holding all the mortgage bonds of the railway company. 
IIe is here contending for his rights as bondholder. 

In the opinion in Swan v. Wright's Executors, 110 
U. 8. 601, Mr. Justice Harlan very clearly and tersely 
draws the distinction between the rights of a bondholder 
and a mere purchaser under a decree making the sale 
expressly subject to certain claims then before the Court 
Lut undetermined. This authority becomes much 
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stronger in favor of Porter, when we consider the further 
fact that the sale of the Chicago and Great Southern 
Railway was not made subject to any lien or claim, but 
-was made expressly “free and discharged of all liens and 
claims.” Even if Porter had been a stranger to the 
cause at the time he purchased, he could, under the clear 
intendment of this decision, contest the right of priority 
asserted by these appellees. But Porter stands before 
this Court as bondholder contending for his rights as 
bondholder. The opinion is as follows : 


“Tf the Court had, in the decree of sale, reserved to 
the purchaser, although not a party to the proceedings, 
the right to appear and contest any alleged liens then 
under examination, and, therefore, not established by 
the Court, an entirely different question would have 
been presented. But no such reservation was made; 
and the purchaser was required, without qualification, 
to take the property, upon confirmation of the sale, sub- 
ject to the liens already established, or which might, on 
pending references, bees ab ished as prior and superior 
to the liens of the first mortgage bondholders. We do 
not mean to decide that the bondholders, as such (had 
they moved in due time), might not have maintained a 
suit like the present one, and, if successful, required the 
purchaser to pay them an additional amount equal to 
the claim established for the benefit of Wright's estate. 
Upon the question involved in that suggestion we ex- 
press no opinion. All that we decide is that in view of 
the express terms of the decree of sale, and since neither 
the purchaser nor his grantee proposes to surrender the 
property to be resold for the benefit of those concerned, 
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such purchaser has no standing in Court for the purpose 
of re litigating the liens expressly subject to which he 
bought and took title.” 
We find this strange statement in appellees’ brief in 
ow | speaking of the sale under the decree of February 16, 
1886, as modified by the decree of March 2, 1886. “By 
the execution of that decree, the mortgage upon the rail- 
way property was satisfied, and the mortgage, in legal 
effect, cancelled.” In another connection the statement 
is made that by the sale the mortgage “lien has been sat- 
isfied.” We venture the assertion that it has never be- 
| fore been asserted, or even suggested, that the sale, by a 
; Court of Equity, of property subject to a mortgage, 
“free and discharged of all liens and claims,” SATISFIED 
THE MORTGAGE. roe 


4 , The sale of this railway “free and discharged of all 
liens,” lifted the lien of the mortgage from the railway, 
but it did not in any sense satisfy the mortgage, or dis- 

ff charge the mortgage debt. It simply transferred the 
| lien of the mortguge from the property sold to the pro- 
Ti} ceeds arising from its sale. | 
When that was done in this case no other claim 
against the railway company, or its property, was adju- 
. dicated, or decreed to exist. Porter's right to have this 
| entire proceeds of sale applied to the payment of his 
: lien, which was adjudicated and decreed to be a valid 
y existing lien, remained unquestioned until some claim 
was ascertained, adjudicated, and decreed by the Court 
y to be prior to his debt. When the Court entered such 
decrees Porter's rights were threatened, and his nght to 
contend for priority in the payment of his debt in pref- 
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But even if the claims of these appellees had ac- 
crued prior to the execution and record of the mort- 
gage, would that fact render the mortgage invalid, or 
postpane its lien in favor of indebtedness of the con- 
pany to appellees? Toso hold would be to hold that a 
man or a corporation can not make a valid mortgage to 
secure one creditor while in debt to other creditors. 
No Court has yet made such a decision as that. 


~~ 


But there is another reason, plainly proved by this 
record, why no one of four of these appellees could, in any 
Court of Equity, be heard to question the validity and 
priority of these mortgage bonds in preference to their 
claims. The record proves that The Bessemer Steel 
Company, The Cleveland Rolling Mill Company, The 
Smith Bridge Company, and Volney Q. Irwin, each re- 
ceived in payment on their claims money which they knew 
was derived from the pledge of these bonds to Drexel, Morgan 
§ Co. The Pittsburg Bessemer Steel Company was paid 
$10,000 on May 10th and September 8th, 1883. (Rec- 
ord, p. 765.) The dates of these payments show that 
the money came from the Drexel, Morgan & Co. loan. 
The vouchers for the payments show that they were 
made directly by the agent of Drexel, Morgan & Co. 


Crawford testifies that The Cleveland Rolling Mill 
Company, The Smith Bridge Company, and Volney Q. 
Irwin, all knew about the pledge of the bonds to Drexel, 
Morgan & Co., and knew that they received some of the 
money obtained on that pledge of the bonds. 

(Testimony of Crawford, Record, pp. 651, 652.) 


The evidence of Stubbs, agent for the Cleveland 
Rolling Mill Company, proves that that company 
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— received $22,684.86 directly from Drexel, Morgin & Co. 


(Testimony of Stubbs, Record, pp. 802, 803.) 


The letter of the attorney for the Smith Bridge 


Company to Porter proves that that company knew of 
the pledge of the bonds to Drexel, Morgan & Co. (Rec- 


ord, p. 189.) The vouchers for the payments received 
by the company show that the payments were made by 
the agent of Drexel, Morgan & Co. 

Irwin admits that he knew of the adi of the 
bonds, and that he received some of the money directly 
from Drexel, Morgan & Co. (Record, pp. 536 to 543.) 

Under this second proposition of appellee’s brief, 
in the covert attempt to aid the claims of these appel- 
lees by broad genera] statements intended to include 
other creditors not before the court, we find on page 67 
thisstatement: ‘ The situation at the time the $1,000,- 
000 of bonds were obtained by Crawford was, that the 
corporation was indebted to various third persozxs for 
labor and supplies. Their debts had been contracted 
by his own procurement, either in person or by his 
agents, upon the credit of the company, the creditors 
relying upon ite property for payment.” 

There is not one word of truth in that statement so 
far as this record discloses. 

We defy counsel for appellees, or any one, to find 
anywhere in this record any evidence that a single cent 
of the indebtedness against the company shown by the 
entire record of this cause, had accrued or existed in any 
form when President Foster delivered the $1,000,000 of 
bonds to Crawford. The only indebtedness of the com- 
pany at that time, so far as this record shows, and so 
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far as any testimony taken discloses, was the indebted- 
ness to Crawford for the $400,000 he had paid out on 
the work of construction, and for the $85,000 Crawford 
had paid to Dull and McCormick in part payment for 
the Chicago and Block Coal Railroad. No claim for a 
dollar has been filed in this cause, dating the accruing 
of indebtednes back to December, 1881. 


Pay-rolls and vouchers were introduced in evidence 
showing conclusively that construction employes and 
furnishers of materials were regularly paid until long 
after these bonds were delivered and hypothecated for 
value. (Testimony of Crawford, Record, p. 051.) 


We are here trying only the claims of these five 
appellees, and have proved beyond question—from the 
face of the record—that their claims all accrued after this 
$1,000,000 of bonds had been issued and pledged for value. 
That is sufficient for these appeals. But if every claim 
filed in this cause were here before this Court not one 
could be found asserting that the indebtedness it repre- 
sents accrued prior to January, 1882. Counsel for 
appellees are careful not to attempt to sustain their 
statement by reference to the record. 


As late as February 7, 1882, we find the Board of 
Directors passing the following order, viz: ‘* Ordered, 
That the President shall confer with Henry Crawford 
and demand that payment for labor shall not be made 
later than the 15th of each month for the preceding 
month.” ' (Record p. 877.) 

Does that look as though Crawford was volunteering 
his advances without any expectation of repayment or 
security for them? Does it look as though the Com- 
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pany so understood it? Would it not seem strange for 
a Railway Company to DEMAND prompt payment of all 
pay-rolls by the middle of the month, from a man who 
was making “ voluntary advances of moneys on his part 
without any contract or agreement with the corporation 
for such advances or repayment? ” 

(Appellees’ brief p. 67.) 

Again on page 68 counsel for appellees say “« What 
right had Foster to deliver these bonds for the corpura- 
tion to secure Crawford for his voluntary advances, and 
leave the other creditors remediless? ”’ 

There were no other creditors then existing, so far 
as can be found from this record, hence no creditors 
were then left remediless by the issuing of the bonds. 
Counsel for appellees have showy no claim that existed 
in December, 1881. They cannot show any by this rec- 
ord. They knew that fact when they wrote their brief. 
Why they make such statements we leave this Court to 
infer without suggesstion from us. But let us look a 
little into the testimony on the subject of *“ voluntary 
advances.” 

The President of the Company, while these large 
sums of money were being paid by Crawford out of his 
individual means, testifics that: Crawford “stood as 
the capitaliet of the Company, buying material, sent it 
upon the road, and providing a certain amount of money 
for the grading. . 

Under an arrangement with whom? 
With me. 

You were the President? 

With me and my Board of Directors. 


Q. 
A. 
Q. 
A. 
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Q. He was furnishing the money ? 

A. He was furnishing the money ; yes sir. 
Q 

A 
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How long did that arrangement continue? 
Until the 15th of March, 1832. -. &§. 9 
Q. I would like to have you state in your own 


way just what contract, verbal or written, you had with 
Mr. Crawford about these advances between the 28rd of o 
June, 1881, and the 15th of March, 1882? ie 
A. There was no positive contract, except I con- # 
ferred with my Executive Committee there and with 2 
our Directors in regard to issuing the bonds, and they 
were advised by me that I should place them in Mr. 
Crawford's hands, as he had got so much in the road, é 
he agreeing to go on and negotiate those bonds or use + 
them iu finishing up and constructing the road—to build i 
and equip it. There was no positive contract written ; t 
it was only a cuntract, and I delivered over the bonds 1 
to him there. | 
(Testimony of Foster, Record pp. 314, 819. 


See also memorandum written by Foster and deliv- 
ered by him in connection with the $1,000,000 of bonds. 


(Record p. 864.) 
See also testimony of Henry Crawford on this point. 
(Record pp. 639, 640, 641.) 


In view of all this testimony the claim that Craw- 
ford was making these advances as “ voluntary advan- 
ces’ without any contract, express or implied, that he 
was to be repaid or secured, and without any expecta- \ 
tion of being either repaid or secured, has no founda- 


tion to rest upon, and is inherently absurd. 
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But there is another fatal fallacy running all 
through this proposition of appellees’ brief,—and largely 
through the entire briet,—it is this: The whole argu- 
ment proceeds upon the theory that Crawford never 
parted with the bonds. The testimony proves that Dull 
and McCormick, Drexel, Morgan and Company, and 
Porter were successive holders of these bonds for large 
values parted with by them in perfect good faith upon 
the pledge of these bonds as valid securities. Abun- 
dant authority is cited in our original brief to the effect 
that these bonds in the hands of these successive good 
faith holders for value are protected by law against any 
such attacks, and are held absolutely valid and binding 
on the Company and its property covered by the mort- 
gage. More than that we have shown that these appel- 
lees received part of the money obtained upon the 


pledge of these bonds with full knowledge that it was — 


obtained upon the faith of the bonds as valid securities. 


The third point cf appellees’ brief on the merits, 
covering pages 76 to 82 of their brief, was fully dis- 
cussed, and authorities cited in our original brief on 
pages 56 to 62, to which discussion we refer the court. 
There are three complete answers to the assertion by 
appellees that the construction contract entered into be- 
tween Crawford and the railway company on March 18, 
1882, was fraudulent and void as against these appellees. 


First. $1,000,000 of the bonds secured by the mort- 
gage were issued and delivered to Crawford in Decem- 
ber, 1881, and were by Crawford delivered and pledged 
to Dull and McCormick for value on January 27, 1882, 
while the construction contract was not made until 
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March 18,1882. Beyond question the railway has never 
been worth more than the face of this $1,030,000 of first 
mortgage bonds. How a construction contract entered 
into three months after this $1,000,000 of bonds had been 
issued and pledged to a good faith holder for value can 
in any manner affect the validity and prior lien of those 
bonds is not stated by counsel for appellees. It cannot 
be ‘stated by any one, because it is impossible for the 
construction contract to in any way affect the validity 
and priority of bonds issued for value before the con- 
struction contract was made. In addition to the evi- 
dence of Mr. Foster—supra, pp. 61, 62—relative to the 
issuing and delivery of this $1,000,000 of bonds, we call 
attention to the testimony of Henry Crawford on the 
same point. 

“Q. Speaking about the Coal road and the hypoth- 
ecation ; it was understood between you and Foster that 
you should use those bonds to secure the payment of the 
debt to Dull & Co. for the Coal road? 


A. It was. I had at that time, and to his knowl- 
edge, transferred that contract to the Chicago and Great 
Southern Railway Company, so that I was in this fix: 
I owed for the property, and yet I had transferred the 
right to it to the Chicago and Great Southern Railway 
Company. Mr. Foster, when he was on the stand, for- 
got, probably,a matter of recollection. Mr. Foster and 
I talked over the necessities of the situation, and what 
ought to be done with these securities, and, as I told 
you, I think I was in New York when he came up 
here and signed them, and Mr. Foster, at my suggestion, 
made a memurandunm, which really never went into the 
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form of a contract. I am not able to state at thie time 

what was the special reason of it, but I now produce it 
as being a paper which really states what the under- 
standing was with regard to these securities, it being a 

a paper made by Mr. Foster at the time he signed these 
bonds and delivered them to me, and all in his own 
handwriting. 

Mr. Perrce: Was it delivered to you? 

A. I think it was not delivered to me; it was left 
for me. 

Solicitor for complainant offered in evidence the 
paper produced by the witness, which is marked “Com- 
plainant’s Exhibit 12.” 

(This memorandum appears in the record at p. 864.) 
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Cot. Cooper: That memorandum you found for 
you when you returned from New York and found the 
bonds there ? 

A. My recollection of it is, I was in New York 
on other matters, and when I got back I found the bonds 
here, and Mr. Foster and I had stated before—we had 
discussed what should be done, and what the necessities 
required should be done in the matter, and I suggested 
that he should draw out a memorandum, and why it was 
never executed I don’t know, but that is the original 
memorandum. It is all in Mr. Foster's handwriting, 
and states, as I remember it, the conditions under which 
: he handed over the bonds. It only varies from his state- 
> ment, as you perceive, in being more precise, and in 

. stating that the bonds were to be held as my security 
after the Block Coal road had been taken care of, putting 
me in the second rank.” (Record, pp. 675, 676.) 
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Second. The record shows that Crawford paid into 
the construction of this railway—including the purchase 
of the Chicago and Block Coal Railroad—in actual cash, 
out of his own means and the Drexel, Morgan & Co. loan, 
over $1,000,000 (Record, pp. 645 and 676 to 684), fully 
one half of which was paid out by Crawford before the 
construction contract was made. These bonds repre- 
sent this money paid into construction. The very au- 
thorities cited by counsel for appellees completely sus- 
tuin the proposition that even if the construction contract 
were held fraudulent, and even if the mortgage could 
also be held fraudulent, still this Court would hold the 
mortgage and bonds valid and a first lien to the amount 
and value actually received by the railway company in 
the way of construction. In Thomas v. Brownville, ete., 
R. R. Co., 109 U. S., 526, this Court, by Mr. Justice 
Miller, in holding the mortgage fraudulent at the suit 
of slockholders said: ‘It is just that they should pay a 
fair price for what they have received; that this mort- 
gage, given for the construction of the road, though 
excessive by reason of the fraud in the contract, should 
stand for the reasonable value of what the company 
actually received in the way of construction. To per- 
mit these intervenors to defeat the mortgage on any 
other terms would be unjust, and would make the Court 
the instrument of this injustice.” 


It is further worthy of notice that in every case 
where mortgages or contracts have been held fraudulent, 
either partially or wholly, it has been at the suit of stock- 
holders, never at the suit of general creditors of the company, 
who dealt with the company after the mortgage was recorded, 
and after bonds secured thereby had been issued for ralue. 
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Third. The claims of these appellees accrued long 
after this construction contract was made. Counsel for ap- 
pellecs admit in their brief—page 32—that the claims 
of Crerar, Adams & Co., Smith Bridge Company, and 
Volney Q. Irwin accrued in the year 1883. The record 
shows that the claim of the Pittsburgh Bessemer Steel 


Company did not accrue until the summer or fall of 


1882. (Record, p. 770.) 
The Cleveland Rolling Mill Company charges in its 
sworn answer that its claim now unpaid accrued “ after 
the first of July, 1882,” (Record, pp. 48, 52), while the 
construction contract was made March 18, 1882. 
(Record, p. 885.) 
Mr. Crawford swears: ‘“ Towards the last of 1882 
there began to be arrearages on labor and material 
accounts.” 
(Testimony of Henry Crawford, Record, p. 651). 


Under what principle of law, or under what author- 
ity, can these appellees question or attack contracts 
made by the railway company long before their claims 
against the company accrued ? 


We have, in our original brief, and in this reply 
brief—supra, p. 46—cited repeated and unchallenged 
decisions of this Court, that subsequent creditors can not 
be heard to impeach a contract executed before their 
indebtedness accrued. 

It is a sufficient answer to the fourth point of ap- 
pellees’ brief—pages §2 to 85—to say that there is no 
question in this case between Henry Crawford and these 
appellees. Henry Crawford is not a party in the fore- 
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closure proceedings. He was made a party to the cred- 
itor’s bill in the State Court under which the first Re- 
ceiver was appointed. He answered in that suit, dis- 
claiming any interest, and while that suit was still in the 
State Court, the Court decreed that Crawford recover 
his costs, and that he had no interest whatever in any 
controversy pertaining to said action. 

(Stipulation, Record, p. 198.) 

There is no issue presented or joined in the cause 
between Henry Crawford and these appellees, or either 
of them. 

Crawford has not had in his possession, or under 
his control, a single one of the $1,000,000 of bonds since 
January 27, 1882—which wus long before the claims 
of these appellees accrued, as we have herein above 
proved by citations to the record. That we are correct 
in this statement is proved by Crawford’s testimony. 
(Record, pp. 642, 643, 646, 693.) 


The mortgage was not foreclosed as the mortgage of 
Henry Crawford, but as the mortgage of the Railway 
Company to John C. New, Trustee, Porter being the 
holder of all the outstanding bonds. 


In our original brief, on pages 68 to 74, we dis- 
cussed the fifth point of appellees’ brief on the merits. 
We here refer the Court to that discussion. We also 
desire to call particular attention to the dissenting opin- 
ion of Judge Woods, as clearly showing the fallacy and 
absurdity of the position assumed by counsel for appel- 
lees. (Record, pp. 187, 138.) 


The sixth and seventh points, or propositions of ap- 
pellees’ brief—pages 88 to 98—may be considered to- 
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gether. These two points were considered in our origi- 
nal brief on pages 60 to 68. No authorities are cited in 
; 4 support of these two propositions of counsel for appel- 
2 lees simply from the fact that no such authorities exist. 
=z Bold and unsupported statements may sometimes be 
_ good, but we have never known them to take the place 
. of authority in this Court. It seems impossible for coun- 
| sel for appellees to get rid of the false theory that these 
bonds stand before this Court just as though Crawford 
had held them ever since Foster delivered them to him, 
with written directions as to what he should do with 
them, in December, 1881. 


They also seem to forget that they have admitted 
that the claims of three of these appellees accrued after 
these bonds had been pledged to Dull and McCormick 
for value, and repledged to Drexel, Morgan & Co. for a 
large cash loan, and that the record proves conclusively 
that the claims of the other two of these appellees ac- 
crued after the bonds had been pledged to Dull and Mc- 
Cormick. We have already, in this reply brief, cited 

the parts of the record proving these facts. 


That these bonds are commercial paper is not, and 
can not be, disputed. 


The record utterly fails to show that a shadow of 
suspicion as to the validity of these bonds existed until 
long after this litigation was commenced and a Receiver 
had been appointed. The first intimation of an attack 
upon the bonds, so far as the record discloses, came to 
Crawford in February, 1485, as a threat, because he re- 
fused to approve an incorrect account of an employe of 
the Railway Company. (Record, p. 668.) 
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The statement that “The bonds were pledged as 
Crawford’s,” found on page 98 of appellees’ brief, 1s not 
true, as shown by the memorandum of Foster, (Record, 
p. 864,) and the testimony of Henry Crawford. 

(Record, p. 693.) 


In the face of the written contract between Craw- 
ford and Drexel, Morgan & Co., (Record, p. 902,) and 
the very careful legal examination Drexel, Morgan & 
Co. caused to be made by Bullitt & Hendricks ( Record, 
pp. 932 to 936,) the statement of counsel for appellees 
found on page 89 of their brief, that Drexel, Morgan & 
Co. did not advance the money on the faith of these 
bonds, is amazing and worse than idle. If they did not 
advance the money on the faith of the bonds why did 
they require every dollar of it to be paid out on the con- 
struction by their own agent? That such was the re- 
quirement the contract proves. That that requirement 
was exactly performed is proved by the evidence of 
Crawford, Irwin, Starin, and the vouchers. 


There is not, in the entire record, a single particle 
of evidence proving, ur even remotely tending to prove, 
that either Dull and McCormick, or Drexel, Morgan & 
Co., or Henry H. Porter, when they successively took 
these bonds, had the slightest suspicion, intimation, or 
knowledge of an irregularity, infirmity or invalidity in 
the bonds. This is true tor the best reason in the world, 
namely: There was no irregularity, infirmity or invalidity 
in the bonds. 

The testimony of Mr. Jewett (Record, pp. 548 to 
560) ; the contract, and careful legal examination made 
by Drexel, Morgan & Co., cited supra; the testimony of 
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Henry Crawford (Record, pp. 684, 685, 686, 698, 694, 
695) ; and the testimony of Henry H. Porter (Record, 
pp. 49%, 495, 498 and 502 to 505), prove beyond ques- 
tion that Dull and McCormick, Drexel, Morgan & Co., 
_ and Henry H. Porter successively took these bonds as 
valid commercial securities in perfect good faith, and 
paid large values for them, without the slightest know]- 
edge or suspicion of any informality, irregularity or in- 
validity in the bonds. As we have seen, there was in 
fact no invalidity in them or taint upon them, but even 
if there had been these innocent holders for value would 
be protected, abundant authority is cited in our original 
brief in support of this position. 

If these holders of these bonds are not protected 
against these latter-day attacks upon these bonds by 
way of bald assertion, unsupported by a shadow of 
proof, the law and authorities on the subject of commer- 
cial paper are a farce and delusion. 


The eighth section of appellees’ brief—beginning 
on page 98—purports to diacuss this proposition, viz: 
“The equities of appellees to be paid out of the assets 
of the corporation, the amounts of their respective 
claims, in preference to Henry Crawford.” 

This proposition has no possible bearing on these ap- 
peals. Henry Crawford has no claim before this Court. 
He has filed no claim in the cause in the Circuit Court. 
Long before the creditors’ suit was removed from the 
State Court he answered in that suit specitically dis- 
claiming any claim against, or interest in the property. 
and the State Court decreed “that he, said Crawford, 
had no interest whatever in any controversy pertaining 


to said action.” (Record, p. 198.) 
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The only theory under which this proposition can 
be relieved from condemnation as arrant nonsense; 18 
the theory that Crawford has never parted with the bonds, 
but is still their owner, and that, therefore, the contention 
here is between these appellees and Crawford, instead 
of between these appellees and Porter as shown by: the 
record. 

We shall waste no words in further discussing this 
proposition. It is not worthy a moment's consideration. 
Every page of the record proves it to be vv with- 
out foundation in law or in fact. 


Under this proposition counsel for appellees present 
what they claim to be the “special equities” of each 
of these appellees in severalty. The first presented is 
the claim of 


THE CLEVELAND ROLLING MILL COMPANY. 


Regarding this claim they make the following state- 
ment: “It will be seen that the claim of this appellee 
had accrued before the delivery of the $1,000,000 bonds 
to Crawford in the latter part of December, 1881. Mr. 
Butler, in his brief, says (page 6) this occurred “ about 
the last of December, 1881.” The special equity of this 
appellee, then, lies in the fact, that its debt had accrued 
when Crawford took the bonds.”’ 

(Appellees’ Brief, p. 101. 

This is the only equity asserted in behalf of this 
appellee. In close contrast with, and in direct contra- 
diction of this asserted equity we quote the following 
from the sworn answer of this appellee: 


“The Cleveland Rolling Mill Company says, for 
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itself, that under and by virtue of a contract and agree- 
ment with the said Chicago and Great Southern Rail- 
way Company. during the years 1881 and 1882 it fur- 
nished for the said railway company a large amount of 
iron rails for the building of said railroad, the last pay- 
ment for which was and became due and owing this de/end- 
ant, under various agreements with said railway com- 
pany, after the first of July, 1882. * * she rg 
“And these defendants, further answering, say t] at 
the materials furnished for the building of said railway 
by each of them respectively was furnished, and the in- 
debtedness therefor became due to them, and each of 
them, respectively, after the default in’ the interest on the 
bonds of said railway company, as set forth aad com- 
plained of by said complainant in his bill of complaint. 
“And that after the first default in interest complained 
of by said complainant in the bill of complaint, the said 
material was used in the construetion of the said railway by the 
said railway company, and for the benefit and advantage 
of the said railway company.” (Record, pp. 48, 44.) 
This answer ie sworn to by “the agent and attorney 

for the Cleveland Rolling Mill Company.” 
(Record, p. 52.) 


What becomes of this only “special equity” of this 
appellee under the sworn answer? It seems to dissolve 
and melt away. 

But even if the claim of this appellee had accrued 
prior to the execution of the mortgage and the delivery 
of the bonds, and their hypothecation for value, would 
that create any “special equity” in favor of this appel- 
lee? It gave credit to the company as a general cred- 
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itor in the usual course of business. There is no pre- 
tense that it was, or was to be, in any way secured. It 
gave credit as an unsecured, floating-debt creditor. It 
never has been held, and it never will be held, that such 
indebtedness prevents a railroad company from making 
a valid mortgage, and from issuing valid bonds there- 
under, which bonds, on delivery for value, become a 
Jirst and prior lien on all the property covered by the 
mortgage. 

In attempting to show that this appellee did not re- 
ceive part of the Drexel, Morgan & Co. loan, with 
knowledge that the money was obtained on the pledge of 
these bonds, counsel for appellees quote from the testi- 
mony of Mr. Chisholm, President of this appellee. 
Chisholm admits that he met Crawford in the bank of 
Drexel, Morgan & Co., while Crawford was negotiating 
the loan from them, and talked with him about the in- 
debtedness to appellee. He admits that Crawford told 
him that he expected to get a loan from Drexel, Morgan 
& Co, out of which appellee would receive some money, 
but he denies that Crawford told him the loan was to be 
secured by the bonds. 


This denial is unreasonable and improbable. He 
had contracted with the railway company. He under- 
stood that a loan was about to be made to the railway 
company, out of which he wou'd get money due from 
the railway company. Is it likely that he failed to ask, 
or that Crawford failed to tell him, how the railway 
company was to secure the Joan? Even without ques- 
tion or answer he would undoubtedly understand that a 
loan to a railway company would be secured by the 
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bonds of the company secured by mortgage on its prop- 
erty. 

Crawford swears positively that he told Chisholm 
all about his negotiation, and how the loan was to be 
secured. (Record, p. 652.) 

Stubbs, agent and broker for appellee, testifies that 
the payment to appellee was made by check on Drexel, 
Morgan & Co., and his letter to Mr. Chisholm remitting 
the payment proves the fact. (Record, pp. 796, 802.) 

Chisholm swears that this appellee never took, or 


' attempted to take, any lien under the statute of Indiana. 


(Record, p. 800.) 


There is therefore no possible view of the case un- 
der which this appellee has, or can reasonably claim, an 
equity or right, either in law or equity, to have its claim 
paid in preference to the mortgage bonds. 


THE CLAIM OF THE SMITH BRIDGE COMPANY. 


It is conceded by counsel that the claim of this ap- 
pellee accrued long after the mortgage was executed and 
recorded, and long after the bonds were issued and 
pledged for value. It is not claimed or pretended that 
any lien was taken under the Indiana statute. 

It is not claimed that the appellee took any steps to 
prevent the use of the bridges by the company. On the 
contrary, the record shows conclusively that long after 
the bridges were completed and in full use and posses- 
sion of the railway company, withthe full knowledge of 
appellee, Tolerton, as attorney and agent for appellee, 
adjusted the account, and took from Crawford his indi- 
vidual check for the balance found due—there having 
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been paid by the railway company the sum of $18,850 
on the two bridges. (Record, pp. 808, 809, 816, 822.) 

On December 5, 1884, Tolerton, as attorney for this 
appellee, wrote to Porter stating that he (Tolerton) was 
apprised of the fact that he (Porter) had become the owner 
of the bonds—it will be remembered that Porter's con- 
tract and purchase of the bonds from Drexel, Morgan & 
Co. became absolute and complete on August 20, 1884. 
In this letter he refers to the contract, and states that 
he is about to bring suit in the United States Court to 
enforee the contract. (Record, p. 925.) 


Porter: answered this letter on December 9, 1884, 
saying that the read being in the hands of a Receiver, 
he (Porter) could take no step to weaken the position of 
appellee, and would not if he could. (Record, p. 927.) 


We considered this.claim in our original brief— 
pages 80 to 86—and beg to refer the Court to what was 
there stated, and to the authorities there cited. 


The claim of this appellee is for iron bridges con- 
structed and used in the road. “They were put in place 
on foundations furnished by the company.” 

(Record, p. 810.) 


Couneel for appellee seem to rely wholly upon the 
contract under which these bridges were built. We 
have cited, in our original brief, repeated decisions of 
this Court, holding that such contracts are no protec- 
tion, and'do not hold the property, when the material 
furnished becomes affixed to, and a part of the property cov- 
ered by the mortgage. When that is the case the mort- 


gage holds the property as against such conditional con- 
tracts. 
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Counsel for appellees seem unwilling to recOgnize 
this clear and plain distinction, but this Court hae very 
clearly drawn this distinction in repeated decisions, 
finally settling this question. 
Galveston Railroad v Cowdrey, 11 Wall. 480, 482. 
United States v. New Orleans Railroad, 12 Wall. 
865. 
Dunham v. Railway Company, 1 Wall. 254. 
Dillon v. Barnard, 21 Wall. 440. 

In the case of Fosdick v. Schall, 99 U. S. 285, cited 
by counsel for appellee, the controversy was over some 
freight cars. This Court, by Mr. Chief Justice Waite, 
again very clearly draws the line:of distinction, in these 
words, found on page 251: 

“These cars were “loose property, susceptible of sep- 
arate ownership and separate liens,” and “such liens, if 
binding on the railroad company itself, are unaffected 
by a prior general mortgage given by the company and 
paramount thereto.” United States v. New Orleans Rail- 
road, 12 Wall. 862.” 


Counsel for appellees have cited no authority in 
conflict with these repeated decisions, which are conclu- 
sive against the claim of priority asserted by the Smith 
Bridge Company. 

We utterly fail to find, in the case of Clarkson v. 
Stevens, 106 U.S. 505, anything tending to hold that the 
taking of Crawford's personal guaranty on the contracts 
between the railway company and the Smith Bridge 
Company “is of no consequence,” as asserted by coun- 
sel for appellees. On the contrary, we find on pages 516 
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and 517 of the report of that case, statements strongly 
tending to support our position that the taking of this 
personal guaranty on their contracts by the Smith 
Bridge Company, did show an intention not to rely 
upon, but to waive, the part of the contract upon which 
the claim of priority is now based. On this point see 
authorities cited in our original brief, pages 77 and 78. 
That this appellee knew of the pledge of the bonds 
to Drexel, Morgan & Co., clearly appears from Toler- 
ton’s letter, and by the testimony of Crawford. 
(Record, pp. 189, 652.) 


The vouchers for the payments, made to this appel- 
lee, show that the money came directly from Drexel, 
Morgan & Co. 


THE CLAIM OF VOLNEY Q. IRWIN. 


Counsel for appellees virtually admit that the claim 
of this appellee cannot be sustained on the theory 
stuted in the Master's report, (Record pp. 185 to 187.) 
which is the theory adopted by the Circuit Court in 
overruling our exceptions to this report of the Master. 
Our exceptions appear in the record. 

(Record pp. 191, 192.) 


Finding that the report of the Master and the rul- 
ing of the Court in overruling our exceptions to that 
report cannot be upheld or supported on an examina- 
tion of the law, counsel for appellee, Irwin, now shift 
their ground and boldly assert. “1. That the Indiana 
redemption law is wholly inapplicable to a case like 
this; and, 2. If it should be held otherwise, the Indi- 
ana redemption law was never complied with by New 


subject to sale on execction. 
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so as to destroy Irwin's lien.” These are quite remark- 
able statements. What a pity it is that counsel for ap- 
pellee, Irwin, failed to enlighten the Master on these 
points in their argument before him, in which they 
earnestly argued for just the report as made by the Mas- 
ter. They should also have informed the Court on 
these same puints when the exceptions to this report 
were under consideration, and should have prevented 
the Court from falling into the same error with the 
Master regarding the law. 


In support of these newly discovered propositions, 
counsel for appellee assert that Irwin’s work, consisting 
of “ grading embankments and excavations,” was “not 
subject to execution.” They then advance thie theory : 
“ This work not being subject to sale on execution, a 
judgment creditor could not redeem it and have it sold 
on an execution in the nature of a venditioni exponas”’ 
as provided by the Indiana redemption law: 

This whole presentation of the Irwin lien matter 
by counsel for appellee borders on the ridiculous, when 
brought in contrast with the plain provisions of the 
laws of Indiana. 3 

When Irwin took his lien and brought suit thereon 
the Indiana statute approved March 6, 1883, on that 
subject was in force. It will be found in the Sup. to R. 
8. 1881, Secs. 6951 to 6966. : 

We quote enough of this law to prove that Irwin's 
“ grading, embankment and excavations” when he had 
perfected his lien and obtained jugment thereon, was 
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‘Sec. 6956. HOW AND WHEN ENFORCED. —6. 


“ Any person having such lien may enforce the 
same by filing his complaint in the Circuit or Superior 
Court of the county where the labor was performed or 
the materials or machinery furnished, at .any time with- 
in one year from the time when said notice has been re- 
ceived for record by the Recorder of the county; or if 
a credit be given from the expiration of the credit, and 
if said lien shall not be enforced within the time pre- 
scribed in this section, the same shall be null and void, 
and the Court rendering judgment shall order the sale to be 
made, and the officers making the sale shall sell the property 
without any relief whatever from valuation or appraisement 
laws.” 

This section applies particularly to mechanics’ and 
builders’ liens, but is made to do service also for rail- 
road contractors, as we shall see by another section of 
the same law. 

Section 6962 gives railroad contractors the right to 
perfect liens upon their work, including “ grading, em- 
bankment or excavation, and upon so much of the 
track of such railroad as is covered by such grading, 
embankment or excavation.” 


Section 6963 is as follows: “ Any person desiring 
to acquire the lien provided for in the ldst preceding 
section, shall give notice of his intention to hold such 
len by causing a notice thereof to be recorded in the 
Recorder's office of the proper county in the same 
manner, and within the same time, as above provided, 
for giving notice of mechanic's liens; and any person 
having given notice within the proper time, may enforce 
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such lien in the same manner as mechanic's liens. Such 
suit must be brought within one year from the time 
such notice was filed in the Recorder’s office. 


It is absurd to contend in the face of these clear 
provisions of law, that the grade and track on which 
Irwin perfected his lien was “not subject to sale” on 
an execution, precept or decree rendered in favor of 
Irwin. No amount of Illinois and Ohio authority can 
change or overturn these plain provisions. Counsel for 
appellee, Irwin, cite no decisions of Indiana in support 
of their absurd theory. The Circuit Court of Warren 
county, Indiana, scems to have regarded the railroad 
covered by Irwin's lien as subject to sale on execution 
and decreed “ said sale to be made as other sales on erecu- 


tion.” (Record p. 737.) 
Irwin had it sold on execution and himself bought 
it. (Record p. 791.) 


New redeemed it from this sale on execution and 
received his certificate of redemption from the Clerk of 
the Warren Circuit Court. (Record pp. 792, 793.) 

But under their recent discovery counsel say that 
New never redeemed “80 as to destroy Irwin's lien.” 
Why this particular redemption failed to work the le- 
gal eftect provided by the statute counsel fail to tell. 

The Clerk evidently regarded the redemption com- 
plete and issued the usual certificate cited supra. How 
counsel for Irwin expect here in this court to overturn 
the records of the Warren Circuit Court, we are not 
informed. 

That the redemption law—part of which is quoted 
in our original brief on pages 94 to 97—is applicable to 
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sales of this kind is too plain for controversy in view of 
the provisions of the statute in that behalf. 

We find the redemption law of Indiana in our code 
of civil procedure under the head of “execution.” The 
first part of the first section of the law readsas follows: » 


766. CERTIFICATE OF PURCHASE—CONTENTS—DUPLI- | 
CATE—RECORD—ASSIGNMENT. I. Whenever any real estate 
or interest therein shall be sold by the Sheriff on execution or 
decretal order, he shall issue to the purchaser (or, if the 
real estate be sold in parcels, to different purchasers, to 
each purchaser) a certificate of purchase. Such -certifi- 
cate shall show the Court in which the judgment or de- 
cree was rendered, the parties thereto, and date thereof, { 
the dates of the execution and sale, the name of the , 
owner and purchaser, and price paid; and shall contain 
a particular description of the premises and the estate 
therein sold, whether in fee, for life, or for years; and . 
shall state the time when the purchaser will be entitled { 
to a conveyance of the property.” (R. 8. Ind. 1881.) 
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Section 774 of our redemption law, quoted in our 
original brief at page 97, clearly provides that the law 
is applicable to just this case, and that MonT@eaGEES— 
with recorded mortgages have the right to redeem from 
any sale made on execution or deeretal order, and that the 
property so redeemed by a mortgagee may be resold, 
“and any sale—subsequent to such redemption—of said 
real estate in pursuance thereof shall be absolute.” 


It is plain that there is nothing in these new theo- | 
nes regarding Irwin's lien. The theories only make it ‘ 7 
clear and plain that counsel for Irwin admit that the 
position taken by the Master, and fo lowed by the Cir- 
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enit Court in overruling our exceptions and: rendering 
decree in favor of Irwin, is untenable and cannot be 
upheld by reason or authority. 

The suggestion made by counsel for appellee Irwin, 
that perhaps the road was a finished road when Irwin 
took his lien, and that therefore the law did not permit 
him to take a lien on part of a completed road in opera- 
tion, is hardly worthy of consideration. 

It is in direct conflict with the charges repeatedly 
meade that Crawford never completed the road, and that 
it went into the hands of the receiver in an unfinished 
condition. The record contains many such charges as 
that. But proof positive is in the record showing that 
on October 17, 188, when Irwin filed his lien (Record 
p- 784) the railway was not completed. No trains could 
then pass over it. 

The report of Henry Crawford to the Board of Di- 
rectors ov February 18, 1884, shows that the road was 
not then so far completed as to be opened for business. 
He says: “As contractor having charge of the con- 
struction of the road, I have to report that the division 
of the line from Fair Oaks Junction to Yeddo has been 
completed, and is now about ready for business.” 

(Record p. 895.) 

The final estimate of the engineer of the company 
to Smith Bridge Company, shows that the bridge across 
Pine Creek—which is in Warren county—was not com- 
pleted until February 5, 1:84. (Record p. 821.) 

F. H. Peters testifies that he was engineer in charge 


of construction work until June 1, 1884. 
(Record p. 620.) 
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A careful examination of the pay-rolls and vouch- 
ers—which were all introduced in evidence and were be- 
fore the Court at the hearing, but which were not cop- 
ied into the record for this Court on account of their 
great number and length—shows that the road was not 
completed ready for business, and was not used for gen- 
eral business until some time in April or May, 1884. 
The work of construction continued some time after 
that date. 

Irwin filed his lien October 17, 1888, hence it is 
clear that his lien was not void or illegal because taken 
on a completed road. The road was not completed or 
opened for business for many months after his lien was 
filed. There is no avoiding the conclusion that Irwin 
had a valid lien on part of this railway. He exhausted 
his lien by the sale made under his judgment foreclos- 
ing his lien. He measured the value of his lien by his 
bid. The redemption by New as mortgagee was per- 
fect and complete. He got a gvuod certificate of re- 
demption. (Record p. 792.) 

This redemption did Not bring the property back 
under the lien of Irwin’s judgment. Our law of Indi- 
ana clearly prohibits that. Since that sale and redemp- 
tion Irwin has had no lien whatever on any of this prop- 
erty. The decree in his favor ought to be reversed. 


PITTSBURGH BESSEMER STEEL COMPANY. 


Counsel for this appellee admit that its claim 
accrued after the mortgage was executed and after 
$1,000,000 of bonds had been issued for value. The 
only claim to priority asserted by counsel in behalf of 
this appellee is based on the contract, or rather on a 


supposed or implied vendors lien. 


We have already shown in discussing Smith Bridge 
Company claim, supra p. 75, and in the discussion in 
our original brief pages 75 to 86, that no conditional 
contract of sale, and no vendors lien either express or 
implied, will apply to cases where the material sold be- 
comes part of the railway track and superstructure, as 
these rails furnished by this appellee did. The very case 
cited by counsel for the appellee,— United States v. New 
Orleans Railroad Company, 12 Wall. 365,—is a strong 
authority in our favor on this point. If the rails were 
completely delivered at Pittsburgh there is nothing in all 
the claim heretofore made by counsel for this appellee 
that the railway company wrongtully took possession of 
the rails after they were stored at Goodland. But we 
have before shown that any wrong in that taking—if 
there was any—was waived by this appellee when it 
received part payment, and acknowledged the rightful 
possession of the railway company by taking payment, 
and settling for balance and taking Crawfords personal 
check therefor. 3 

The purpose of the Steel Company to retain owner- 
ship amounts to nothing against our mortgage when the 
rails were laid in the track. Abundant. authority has 
already been cited on this point, we will not here repeat 
the citations. 

There is no reason, or authority, in support of the 
decree in favor of this appellee. It should be reversed. 


CRERAR ADAMS AND COMPANY. 


There is no pretence that there is any special equity 
in favor of this appellee. Counsel for appellees have 
not attempted to support the decree in favor of 
this appellee by any law or authority. 
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It is an ordinary floating debt, for construction sup- 
plies —Counsel for appellees admit this, see first page of 
their brief on merits,—accrued a full year after the 
mortgage was recorded and after $1,000,000 of the bonds 
had been issued and pledged for value. 

No case can be found where any Court either of 
law or equity has ever held such a debt to be prior in 
lien to the lien of the mortgaged bonds. The decree in 
favor of this appellee cannot be sustained by reason or 
authority. It should be reversed. 

The assertions in the last part of appellees brief, 
viz: That the real controversy here is between Craw- 
ford and appellees: That appellant has no interest in 
these appeals or in the result of them, and that the 
amount decreed to these appellees are part of appellants 
purchase price reserved by him to pay either to Henry 
Crawford or to these appellees, have been already fully 
answered. Supra pp. 36 to 43. 

The claim that the contract of December 26, 1884, 
—made months after Porter had bought the bonds from 
Drexel, Morgan and Company and long after all these 
claims had accured, and the rights of the appellees had 
been created and fixed so far as they have any rights here 
—could create any equity in favor of appellees is not 
worthy of consideration. The claim is devoid of reason. 


We have, in both our original briefs, and in this re- 
ply brief, shown clearly that Porter did not buy the 
bonds of Crawford on December 26, 1884, nor at any 
other time. He bought them from Drexel, Morgan & 
Co. under a contract which became absolute on August 
20, 1884. All he bought from Crawford, by the contract 
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of December 26, 1884, was the Coal Company stock, and 
the equity of redemption in these bonds. 

The eleventh head of appellees’ brief is only a re- 
statement and repetition of what is before asserted in 

. the briet. 

It proceeds entirely upon the theory that Crawford 
still owns the bonds, and is the real party in interest. We 
have, in another connection, proved from the record the 
absurdity of this position. The premises being false the 
conclusions must be erroneous. 

The doctrine that “equity looks through all forms 
to the real substance of things,’ is a very good one. 
We fully believe in it. But we never before heard that 
under the shadow of this principle-facts, and law, and 
common justice are to be ignored and set aside. 

We understand that equity follows the law, and ad- 
heres to the truth, and is governed by well-settled rules 
of equity jurisprudence. Under these rules the Circuit 
Court bad no right to set aside well proved facts, and 
and overturn an unbroken line of authority extending 
back to the beginning of railruad enterprises and: rail- 

. poad litigation, in order to make this mortguge and 
these bonds subordinate and inferior to ordinary, unse- 
cured, floating debts for construction, accrued after the 
bonds were outstanding for value. If these decrees are 
sustained it will only be done by overruling a long hist 
of well-considered decisions of this Court, now recog- 
nized as well-established law. 

All the authorities cited, under this head of ‘ap- 
pellees’ brief, have no possible bearing on these appeals 

upon the facts disclosed by this record. They are au- 
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thorities applicable in more or less degree to cases having 
an entirely different state of facts than these cases at bar. 
What has the question whether a stockholder of a rail- 
way company can or can not demand his portion of the 
capital he has paid in and apply it on payment of the 
debt of the company to him, to do with the cases of 
these appellees? There is no point in these appeals to 
which such authority can, by the utmost straining, be 
held applicable. 

The claim of appellees that the stock bought by 
Porter from Drexel, Morgan & Co. is unpaid. assessable 
stock has been already answered, supra, pp. 46, 47. It 
is also fully disposed of by Judge Woods in his dissent- 
ing opinion. (Record, pp. 141, 142.) There is nothing 
in the record in support of the proposition, while the 
proof against it is conclusive. 


The reeort by counsel for appel'ees to such a claim 
and ascertion to support these decrees proves quite con- 
clusively that they have really no support in law or 
equ.ty. 

The brief of appellees on the merits has been fur- 
nished to us in fragments and proof-sheete—some of it 
not being furnished even in that crude form—sent from 
Chicago at not less than six different times, hence we 
have been obliged to answer it in a fragmentary way 
rather than as a whole. This may have caused some 
repetition which have been avoided if counsel had fur- 
nished us their brief in a reasonable time a‘ter receiving 
our brief. We furnished them our brief on December 
11, 1836, and they have on this January 8, 1887, fur- 
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nished a large amount of proof-sheets purporting to be 
the closing parts of their brief. We have answered all 
that has been furnished. 


| We ask that each of these five decrees may be re- 
- Ss versed, 
| Respectfully submitted, 
| J. E. McDona.p, 
| JoHN M. Burtier, 
A. L. Mason, 
Solicitors for Henry H. Porter, Appellant. 
| By Joun M. Butver. 


INDIANAPOLIS, InD., January 8, 1887. 
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STATEMENT OF THE CASE. 


The amonnts directed to be paid to each of the 
appellees, by the order or decree appealed from, were 
due to them, for labor or materials, used in the con- 
struction of the Chicago and.Great Southern Railway. 
It was ordered to be paid out of the proceeds of the sale 
of the railway, and in accordance with, and to carry out a 
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former decree, by which the lien in favor of appellees 
claims was established as prior to that of the mortgages 
securing appellants’ bonds, and the entire property sold 
to satisfy both liens. 


Appellant procured the decree for foreclosure and sale 
to be executed; himself became the purchaser; procured 
the sale to himself of the property, freed from all liens, to 
be confirmed; received part of the purchase money, and 
afterwards, when the Circuit court ordered the payment 
of appellees’ claims out of that purchase money, derived 
by the foreclosure of their lien, he appealed to this Court, 
where his principal contention is, that so much of the first 
decree for foreclosure and sale, as established the claims 
of appellees, as liens “ prior, superior and paramount” to 
the lien of his mortgages, was erroneous. 


To this appellees answer: 


1st. That the former decree cannot be reviewed on 
this appeal, except so far as to learn from it, whether the 
Circuit court followed its provisions in making the de- 
crees or orders of payment appealed from; and this be- 
cause: 


The moneys ordered to be paid appellees were so much 
of the proceeds of sale of the property, as was represented 
by their prior liens thereon, established by the decree for 
foreclosure and sale; and that appellant could not pro- 
cure the property to be sold, in satisfaction of their prior 
liens, and himself became purchaser, and then turn about 
and deny the existence and validity of the very liens un- 
der which, and to satisfy which, in part, the property was 
decreed to be sold. 


Neither can he in this manner have that former decree. 


nor appellees’ priority of lien, reviewed. 

2d. That if appellees are in error in this respect, and 
that on this appeal the former decree can be reviewed, 
then it is contended on behalf of appellees, that the Cir- 
cuit court committed no error in decreeing the lien in favor 
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of appellees’ claims, and their satisfaction out of the pur- 
chase money, as a preference to the bonds of appellant. 
Upon this branch of the case it is submitted that the 
Court will not find that the main question presented for 
decision is, as claimed in behalf of appellant, in one of 
the briefs of his counsel: Whether claims accrued for 
construction of a railway have a lien upon such railway 
prior to the lien of a mortgage dulv executed and re- 
corded, and bonds issued thereunder, prior to the time 
when the claims for construction accrued? But rather: 
Whether, in the view of acourt of equity, as against such 
claims for construction, there was any valid mortgage, duly 
executed by the corporation, or any bonds lawfully issued 
by it? 

That the main quggtion presented for decision is, 
whether, where one man, owning all the capital stock of 
an insolvent railway company, and controlling all corporate 
action through a board of directors, who are the obedient 
agents of his will (and of whom a majority are disquali- 
fied from acting as directors, under the charter of the 
company, by reason of not being shareholders), can 
contract debts in the name of the company for the 
construction of its road (which debts he was bound, 
by a pretended contract with the corporation, himself, to 
pay), and then defeat the rightful claims of such credit- 
ors, by the device, of having such board of directors 
authorize the execution of a first mortgage upon the 
property of the company, securing its bonds, and then 
himself take the bonds, representing, in part, the indebt- 
edness due to such creditors, and by foreclosing the mort- 
gage bar the claims of such creditors? 


Another question is: Can a person thus situated, who, 
being in absolute control of the corporation, has issued to 
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himself, in its name, a large amount of its capital 
stock, for which he, in a court of equity, owes the 
corporation an amount largely in excess of the claims 
of such creditors, foreclose his mortgage in such court of 
equity, against such insolvent corporation, and leave such 
creditors remediless? 


Another question is: If such person cannot be allowed 
so to do himself, then can he transmit any better right to 
a purchaser of all such bonds and unpaid capital stock, 
where such purchaser has knowledge of the facts sur- 
rounding the origin, execution and issue of such bonds 
and stock, and has reserved and retained in his hands, 
out of the purchase price of such securities, more than 
enough to pay ill such claims of creditors under the 
terms of a contract which requires him to pay to such 
seller whatever the court, in the foreclosure proceedings 
contemplated by the contract of purchase, shall not ad- 
judge to be equitably payable out of the proceeds of sale 
to such creditors? 


STATEMENT OF F Acts. 


oer. ane 


Appellant, by different counsel, has made two separate 
assignments of error, and filed two briefs, in which are 
embodied separate and different statements of fact. We 
do not find that either, or both, state the material facts 
entirely correctly. Indeed, many important facts are 
omitted. This makes it necessary for the appellees to 
submit a statement of facts in their own behalf. 


r. On the 23d day of June, A. D. 1881, William 
Foster, president of the Indiana and Chicago Railway 
Company, was the owner of 1,205 shares of the capital 
stock of the Indiana and Chicago Railway Company 
(which name was subsequently changed to that of the 
“ Chicago and Great Southern Railway Company *), of 
$50 each, amounting to $60,250 par value. (Rec., 309). 
That was all the stock for which certificates had ‘been 
issued up to that time, and was represented by certificates 
numbered 1 to 17 inclusive. Certificates, numbered from 
1 to 12 inclusive, were each for $5,000, of one hundred 
shares each. (Rec., 373 and 374.) Certificates numbered 
from 13 to 17, inclusive, were each for $50, of one share 
each. (Rec., 868.) The railway company had _ been in- 
corporated under the general railway law of Indiana, in 
force May 6, 1853. By the latter part of the 
fourth section of that act it is provided: “ Not less 
‘than seven nor more than thirteen directors shali be 
* chosen at such meeting of stockholders, by ballot, and 
“by a majority of the votes of the stockholders present 
“in person or by proxy. Every such stockholder so 
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“ present at any election for directors shall be entitled to 
“‘ give one vote for every share of stock which he may 
‘¢have owned for ten days next preceeding such election; 
‘¢but no stockholder shall vote at any such election upon 
‘any stock such as he shall not have owned for ten days. 
«No person shall be a director unless he shall be a stock- 
“holder, owning stock absolutely in his own right, and 
“ qualified to vote for directors at the election at which 
« he shall be chosen. The directors shall hold their office 
“ for one year, and until others are elected in their places.” 
(See Revised Statutes of Indiana of 1881, Sec. 3,892, 
page 818.) 

By the articles of association the company was to have 
a board of nine directors to manage its affairs. (Rec.,869.) 

2. Prior to the 23d of June, 1881, Henry Crawford 
had purchased from A. J. Dull and Henry McCormick 
all the capital stock of the Chicago and Block Coal Rail- 
way Company, consisting of 8,648 shares, of the par 
value of $50 per share. That such was the amount of 
each share, and that the total par value aggregated 
$432,400, appears from the letter of Drexel, Morgan & 
Co. to Crawford, of May 9, 1884. (Rec., 905, 906.) 
That road was about twenty miles in length, and extended 
from Yeddo to Attica, Indiana, the latter being its 
northern terminus, and the point to which Foster and his 
board of directors were extending the Indiana and 
Chicago railway southwardly. For the unpaid. purchase 
price of the stock of the Block Coal company, Crawford 
had given his notes to the sellers, secured by all the 
stock. 


3. On the 23d of June, Crawford purchased from 
William Foster $50,250 of the stock of the Indiana and 
Chicago Railway Company represented by certificates 
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numbered from 3 to 17, and amounting to 1,005 shares, 
which left the other two certificates, numbers 1 and 2 
for $10,000, in the possession and ownership of Foster. 


The contract of sale and purchase contained a guaranty, 
on the part of Foster, that the shares transferred repre- 
sented all the stock that had been actually issued, except 
the $10,000 represented by the two certificates retained 
by Foster; and also a guaranty that the railroad company 
was under no obligation to issue any further stock except 
in connection with procuring certain rights of way. It 
further provided that Crawford should pay the purchase 
price, part in cash at the time, part in ten days, and the 
remainder within thirty days, and that, after the remain- 
der should be paid, Foster guaranteed that the present 
board of. directors of the company should, at Crawford's 
request, resign. (Rec., 859, 860.) 


Soon after the above purchase of stock Mr. Crawford 
began to make contracts for material and labor for the 
construction of the railway, which the purchased stock so 
largely represented, and took active measures for .the 
building of the road. 


4. The relations which Mr. Crawford sustained to the 
company from this time on, until the delivery of the mill- 
ion dollars of bonds to him in the latter part of Decem- 
ber, 1881, and his control and domination over the cor- 
poration and its board of directors, appear not only from 
the various acts which he did, but also from his own tes- 
timony. On being called by appellant as a witness, and 
asked by the latter’s counsel whether, after the 23d of 
June, he had any particular arrangement under which he 
furnished the money for the construction of the rail- 
way, his answer was: “I don’t know what you 
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“call a particular arrangement. I went on and fur- 
“nished the money—at first because I was acting un- 
‘der the impression ¢hat 1 practically owned that piece of 
“ Hroperty, and while I was not formally in control of it, 
“yet that whenever I desired to control it, the control was 
“ obtainable.” (Rec., 638.) 


With reference to the $10,000 of stock retained by 
Foster, Crawford testified that he looked upon it rather 
as a gratuity that had been voted to Foster for services, 
and that it never had any value in his eyes until he was 
compelled to buy it, in March, 1882. (Rec., 668.) After 
he had bought from Foster the $10,000 of stock, in 
March, 1882, he says: “I can state that I was the 
“owner of $60,250 of stock. I think, and I thought 
“then, that I owned every share of stock on earth that. 
“the corporation had outstanding, and was its sole and ab- 
“ solute proprietor, as much as Lam of the clothes amin.” 
(Rec., 673.) 

His relations to the corporation during this period, he 
compares to the right which a man, owning a horse and 
buggy, has in the matter of driving—that he “ had the 
“impression that a man who owned a horse and buggy 
“had a right to drive it.” (Rec., 669.) 


In making the contract of June 23d, he says he 
thought, when he made that contract, that he “ was buying 
“everything in the way of stock issued, or that could be is- 
“sued, except the $10,000 which I” [he] “afterwards 
“bought from him ” | Foster |, “ taking out of view the obli- 
“ gation to issue stock to a very small amount for the right 
of way that I intended to pay in money, so that you are 
“entirely correct in stating that I presumed I was buying 
“the entire property, just exactly as my contract recites, 
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‘free of debt, and free of any obligation to issue another 
“dollar of stock, except the $10,000 of Mr. Foster.” 
(Rec., 667.) 

The following are some of the acts of control of the 
corporation which from and after the 23d of June, 1881, 
Mr. Crawford exercised: He appointed D. H. Conklin 
general superintendent of the road. (Rec., 264.) The 
proceedings of the company, copied from the record 
book, nowhere show any authority from the company or 
its board of directors or officers for such appointment. 


He negotiated and confirmed the contract for the pur- 
chase of 2,000 tons of steel rails in September, 1881, 
from the appellee, the Bessemer Steel Company. (Rec., 


771, 772-) i 

In October, 1881, he made a contract in the name of 
the corporation for 1,000 tons of iron rails with the 
Cleveland Rolling Mill Company, one of the appellees. 
(Rec., 862, 863.) William A. Starin testifies that in the 
year 1881 Crawford negotiated the purchase of all the 
steel rails which entered into the construction of the road. 


All the supplies which Crawford bought after the 23d of 
June, 1881, used in the construction of the road, were 
bought in the name of the railway company, and wher- 
ever they were bought on credit, the railway company 
was made the debtor therefor. (Rec., 639.) 


On July 14, 1881, the secretary of the company re- 
signed and Crawford’s son was put in his place. (Rec., 
875-) 

Crawford procured the resolution to be passed on the 
29th of October, 1881, by the directors, authorizing the 
mortgage and bonds, and caused the mortgage to be 
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prepared and sent to the officers of the company for exe- 
cution. (Rec., 297.) 

Z. F. Little, one of the Foster board of directors, and 
former secretary of the company, testified as follows: 


«Q. Under whose advice did the board of directors 
“ act, if any one’s, from the 23d of June, 1881, down to 
“ the 15th of March, 1882. 

«A. I think all the business of any kind that was 
“ transacted was brought by Mr. Foster from Mr. Craw- 
“ ford, at least he so represented it, and it was done with 
“ that understanding, at Mr. Crawford’s request. 

*«Q. Does that include the execution of the mortgage 
« and the bonds? 

“A. Yes, sir.” (Rec., 374.) 


A fair statement of the evidence bearing upon Craw- 
ford’s control of this corporation, and the obligation of 
the company to him for the moneys spent for construc- 
tion after June 23, 1881, would be: That the directors 
and officers of the company looked upon him as proprie- 
tor, and did whatever he wished, save in the matter of 
approving a proposed construction contract, which he 
sent to them for ratification, and they only refused that 
because, if carried out, it would have rendered Foster’s 
$10,000 of stock valueless: 


That Crawford regarded himself (with the exception 
of Foster’s stock) as absolute owner and proprietor of 
the corporation. He advanced money and _ provided 
material, with no more purpose of making a charge or 
claim therefor against the corporation, than if he had been 
building a house for himself on his own land. So that up 
to about the time the $1,000,000 of bonds came into his 
possession, he neither had nor claimed any obligation 
against the company. 
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5. The mortgage and bonds in controversy were au- 
thorized ata meeting of the board of directors held on 
October 29, 1881. At that meeting six directors were 
present. Two of them, Swan and Hardy, were not 
stockholders, Crawford having purchased the single cer- 
tificate theretofore assigned to each of them on June 
23d. Neither were they stock subscribers. (Rec., 860, 
861, 868 and 876.) Of the other four present, constitut- 
ing a minority of the board, only Foster and Little, at 
most, had any stock certificates. The other two, Forse- 
man and Spoor, were stock subscribers to a small amount, 
and had each paid on account of the stock (or had cred- 
ited on account of services as directors), the sum of $50 


each. (Rec., 860, 861.) ~~* 


Crawford himself believed, as he testifies, that not one 
of them, except Foster, had any stock, or the slightest in- 
terest in the corporation. So, also, did each of his pledgees 
and the appellant, as will be subsequently shown, at the 
respective times all the bonds and stock came to their 
hands respectively. The resolutions provided that the 
president should make the mortgage or trust deed to such 
trustee as he might select, and authorized the president to 
do all acts necessary to execute and negotiate the bonds. 


The resolutions are very brief, and they gave as unlim- 
ited power to the president, in so grave a corporate mat- 
ter, as might be expected from a board cf directors who 
had no interest in the cot poration. 


But this large discretion, committed to the president, 
was, in fact, exercised by Crawford. As has been 
shown, the latter prepared the form of the mortgage 
and bonds, and, as the evidence tends to show, selected 
the trustee. (Rec., 639.) 
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Having prepared the mortgage, Crawford sent it to 
Foster, at Goodland, Indiana, to be executed by him as 
president of the company. 


Foster signed the mortgage, as president, at Good- 
land, Indiana. (Rec., 317, top page, and 297.) _ 

The acknowledgment of the mortgage, however, by 
Foster, as president, and H. Crawford, Jr., as secretary, 
was made in the city of Chicago, illinois, before a notary 
public for Cook county, Illinois. (Rec., 753, 754-) 


The bonds were signed in Chicago by Foster. But 
before that, Crawford had procured John C. New, the 
trustee, to execute them, so that they could be issued. 
(Rec., 316. ) 

6. The delivery of $1,000,000 of bonds to Crawford 
seems to have taken place in about the same matter-cf- 
course way, and for the same reason that the other cor- 
porate acts of this company were performed—because 
Crawford requested it. 


It would appear, from the evidence on this important 
transaction, that the bonds, having been prepared by 
Crawford, and signed by his son, as secretary, and by 
New, as trustee, were in his (Crawford’s) vault. He 
then sent word to Foster to come to Chicago and 
sign them. Foster came, and, in Crawford’s absence, 
dealt with Mr. Starin, the confidential clerk of the latter. 


The transaction appears to have consisted in Starin 
taking $1,000,000 of the bonds out of Crawford’s vault, 
and passing them to Foster, who, having signed them, 
passed them back to Starin, by whom they were put 
back in the vault. (Rec., 573, bottom page, and 574, 
top page, and 316 and 317.) 

About this time—the latter part of December, 1881 
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—was the first that Crawford made any suggestion 
about having any claim against the corporation for his 
own advances. During the summer and fall he had been 
dealing for the corporation, and contracting debts for 
material in its name, upon the principle that he owned it. 


But in the latter part of the year the financial outlook 
grew dark. It is apparent that Crawford had it in mind 
from the first that he was to have control of the mortgage 
bonds to be issued by the company, through the medium 
of a construction contract with himself, which he testified 
was the only known way to “ get out of a corporation in 
“any form” its securities. As will be shown, he pre- 
pared such a contract, dated as early as October, 1881. 
That had not been ratified by the directors. He therefore 
asked for some of the bonds. 


Crawford testified as follows: 


«A. In the fall of 1881 times financially were getting 
“very squally, and 1 had put a large amount of money 
“into the work, and I desired that they should give me 
«some bonds-on which I could raise money, both for the 
“ purpose of putting into new work north of Attica, as 
‘well as for the purpose of meeting obligations for the 
“ purchase of the coalroad. That is the only instance 
“where there ever was any talk between myself and the 
“officers of the Great Southern Railway Company at 
“that time with regard to giving any security. I never 
“asked the company for any note, nor was there ever 
“any talk of that kind.” (Rec., 639.) 


At the time Foster signed and left with Starin for 
Crawford the $1,000,000 bonds, he left an unsigned memo- 
randum, providing for applying the proceeds. By that 
memorandum, the “ proceeds” of the bonds were to be ap- 


wii tan ee ee ete 


PELL RES 


Sh AK RAI ee ERR GE il tS js abe, 


ee ee fee te sae te 
See fh An OP ae LTE oS 
Pet ike do ° 


plied, first, to the payment of the note given for the pur- 
chase of the Block Coal railroad stock; second, to re- 
imburse Crawford for money advanced, and to be there- 
after advanced, for the construction and equipment of the 
railroad; third, any balance from the proceeds of the 
first issue, or any subsequent issue, to be applied to the 
extension and development of the road covered by the 
mortyage securing the bonds. And it was provided that 
Crawford was to furnish the necessary amount of money 
to pay the debts contracted since the Ist of July, 1881, 
and to furnish and equip the line of road from the junc- 
tion of the Air Line to Attica as fast as work could be 
done. (Rec., 864 and 865.) 


That the bonds were asked for by Crawford, and 
signed for delivery by Foster to secure Crawford for his 
past or future advances, appears to be an afterthought of 
counsel to justify such delivery, rather than what the par- 
ties mentioned at the time. The memoranda made by 
Foster indicates a clear purpose on his part, that the bonds 
should be so/d and their “ Proceeds” used for the purposes 
mentioned. 

7. Crawford appears to have sent the $1,000,000 of 
bonds to New York and placed them in a safe deposit 
there prior to January 27, 1882. On that day he met 
there Mr. Dull, one of the parties from whom he bought 


the Block Coal railroad stock, with John N. Jewett, the 


latter’s attorney. In order to get an extension on his 
overdue note given for that purchase, Crawford delivered 
to Mr. Dull the million dollars of bonds, and procured a 
stipulation from New, the trustee, that no more bonds 
should be issued without Dull’s consent. Crawford also 
signed an agreement to deliver to Mr. Jewett all the stock 


upon their return to Chicago. (Rec., 549-552.) That 
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Mr. Jewett, as Dull’s attorney, learned and knew all 
about Crawford’s relations to the corporation will appear 
further on. 


8. On February 7, 1882, the Foster board of direct- 
ors had a meeting, and for the first and only time refused 
to do what Crawford wished. He had sent down, to 
have ratified by the directors, a proposed construction con- 
tract between the company and himself, which the board 
rejected unanimously. 


Crawford’s explanation of this refusal, when on the 
stand, was, that it was for the purpose of compelling him 
to buy the remaining $10,000 of Foster’s stock. (Rec., 
668, 669. ) 

It is a significant fact, bearing upon Crawford’s control 
over the corporation after June 23, 1881, that without any 
previous negotiations with the officers or directors of the 
company, he should have sent such a contract to the di- 
rectors as the one in question, to be approved as a matter 
of course. 


By that contract, he was obligated to build pretty much 
such a railroad as he might think proper, without the in- 
tervention of any engineer to direct and supervise the 
construction on the part of the company, and for which 
he was to receive all the securities of the company repre- 
senting the property at the rate of about $35,000 per 
mile, and all other assets of the corporation of every kind 
whatsoever. The proposed contract bore date of October, 
1881, showing that, thus early, Crawford’s purpose was to 
become owner of all the securities representing its prop- 
erty through the medium of a construction contract. 
(Rec., 864-867.) 

9g. On March 15, 1882, Crawford bought the remain- 


of 
bast 


ing $10,000 of stock from Foster represented by certifi- 
cates Nos. 1 and 2, and took an assignment of $2,790 of 
unpaid stock subscriptions, from liability for which he 
agreed to protect the various subscribers. It was further 
agreed, that on the execution of the contract by which the a, 
transaction was evidenced, the members of the Foster 
board of directors should resign, and their places be filled | 
by persons named by Crawford. (Rec., 861 and 862.) 
Thereupon a meeting of the board of directors was called, 
and each of the nine directors resigned, and their places | 
were filled by the following persons named by Crawford, 

as provided in the contract: : 


H. Crawford, Junior, Crawford’s son. 

W. A. Starin, confidential clerk to Crawford. 

D. H. Conklin, Crawford’s superintendent of construc- r 
tion. | 

F. F. Lacy, Crawford’s clerk. 

Henry Moore, Crawford’s employe in right-of-way 
matters. 

D. J. Lyon, an attorney in Crawford’s office, doing ' 
Crawford’s business for his office rent. 

George W. McDonald, an attorney in Crawford’s em- } 
ployment. | 

Henry Meiselbar, Crawford’s former clerk and _ sten- | 
ographer; and lastly, Henry Crawford himself, who was | | 
also elected president. (Rec., 270.) 


| 
The board of officers was filled out by the election of | 
H. Crawford, Jr., as treasurer, and by electing D. H. 
Conklin as general superintendent. (Rec., 877, 878.) os 
These new directors, so far as they were placed upon the 
stand, testified that they had no interest in the company, | 
and acted precisely as Crawford wished them to, because 
they regarded him as the sole person in interest, and none 


17 
of them owned any stock. (Rec., 274, 275, 286, 290, 
324, 325, 330.) 

Crawford, on the day they were elected, March 15, 
1882, wrote and signed a paper by which he pretended 


to assign to each of them one share of stock. (Rec., 
862.) 


That document he appears to have kept in his own 
possession. because he produced it on the hearing. (Rec., 
662.) The directors themselves, when sworn, were not 
aware that they had any stock, and none, except Mc- 
Donald, that any had ever been assigned to them. 


Besides this, the only stock issued was the $50,250 
bought by Crawford from Foster on June 23, 1881, and 
the $10,000 bought March-rs5, 1882. All this stock, John 
N. Jewett, attorney for Dull & McCormack, testifies he 
received from Crawford some time after January 27. 
1882, and held as security for Crawford’s note to them. 
He also had the record book to satisfy himself that 
Crawford had delivered to him all the issued stock of the 
company. He says it might have been a month or two 
after he returned from New York. It therefore must 
have been after the directors’ meeting of March 1sth, 
because Crawford did not have the $10,000 of Foster’s 
stock until that date, and the record book showed the 
fact, that in addition to the stock bought of Foster June 
23, 1881, and represented by certificates numbered from 
3 to 17 inclusive, amounting’ to $50,250, that there 
were two other certificates for $10,000, numbered 1 and 
2. Besides, Mr. Jewett testifies that he saw the proceed- 
ings of the mecting of March 18, 1882, recorded in the 
record book when it was delivered to him. (Rec., §56, 


557:) 
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It is therefore perfectly clear that not one of these new 
directors, except Crawford, was ever a stockholder in the 
company. The corporation then was not only under 
Crawford’s domination in fact, but—as he swore he re- 
garded himself—he was in effect a “corporation sole.” 
From June 23, 1881, he and Foster were the sole stock- 
holders down to March 15, 1882. From thence onward 
he was himself ‘sole stockholder, except as he may have 
constituted Dull & McCormick,—and afterwards Drexel, 
Morgan & Co.—such, by his pledge of all the issued 
stock with them. 


10. Three days after Crawford’s board of directors 
was elected, with Crawford himself at their head, they 
met at Chicago, on March 18th, at Crawford’s office. 
The record recites that they were all present, except Mc- 
Donald and Moore: That the first thing done was the 
resignation of Crawford as president and director, and the 
election of Wm. A. Starin as president, leaving Crawford’s 
vacancy as director unfilled: That the next thing, was 
to approve the mortgage to John C. New, trustee, of 
November 1, 1881, and order it spread upon the records: 
(Rec., 878.) 

Whereupon it is recited that the president reported 
‘¢ that a construction contract had been entered into” be- 
tween the company and Henry Crawford, providing for 
the acquisition by the company of the Block Coal rail- 
road and the consolidation of the two properties, and con- 
struction of the railroad, “ which said contract” the presi- 
dent reported to the directors for full confirmation. A 
resolution was thereupon passed that the construction con- 
tract be approved and confirmed and spread upon the 
records. (Rec., 855.) 


The provisions of the contract itself are unique, and 
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can be better understood by the Court from an examina- 
tion of the contract itself. (Rec., 885-888.) Its provis- 
ions may be summed up in the statement, that Crawford 
was to procure the right of way for, construct and com- 
plete the entire railway from its northern terminus, at a 
junction with the Louisville, New Albany and Chicago 
railroad, southwardly to Brazil, and equip the road ready 
for business, for the consideration of $2,000,000, each, of 
first mortgage and income bonds, and capital stock, and 
all donations of stock, land, money, etc., made to the 
company. 

He was to procure a right of way “of sufficient width,” 
and also “sufficient and suitable grounds,” for depots, 
sidings, etc. oe 

He was to place in the track a certain number of ties 
“either of oak, hemlock or other proper wood,” and lay 
down thereupon “ either iron or steel rails.” 


He was also to equip the road with “a sufficient 
“ amount of engines and passenger and freight cars to 
* enable it to handle, with reasonable promptness, all the 
“ business that may be offered to it at such time as it is 
“ completed and opened for business, being such an 
* amount of equipment as is usually placed upon roads of 
“ similar character upon completion.” No provision was 
made for the work to be done under the supervision of 
an engineer or any other agent of the company. 


As the work progressed he was to be paid in first 
mortgage and income bonds, and stock at the rate of 
$15,000 per mile in each kind of securities, and for the 
appraised value of equipment placed upon the road in 
first mortgage bonds at the rate of sixty cents on the dol- 
lar: 
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That the company, for his accommodation, should ex- 
ecute its promissory notes or acceptances to enable him 
to proceed with the work of construction, upon condition 
that he should pay the same at maturity and save the 
company harmless therefrom: 


That if Crawford, at his expense, should acquire and 
have consolidated the road of the Block Coal Railroad 
Company, he should be allowed and paid the same 
amount of first mortgage and income bonds and stock 
per mile as if he had constructed that road under his con- 
tract: 

That if, at any time during the progress of the work, 
he should be unable to market the first mortgage bonds 
at such price as would net him seventy-five cents on the 
dollar, he could stop work, terminate the contract and re- 
ceive full compensation for the work done at the full con- 
tract prices: 

That if the company should thereafter extend its road 
southwardly from Brazil, its southern terminus, that then 
Crawford should have the right to construct and equip 
that extension for the compensation in the contract provid- 
ed, viz, $20,000 per mile in full paid stock, and a like 
amount in first mortgage and income mortgage bonds, in 
all, $60,000 per mile of main track and all donations that 
might be procured. 

It is perfectly clear that even under the /erms of that 
contract Crawford was bound to build the road and pay 
for tt as a condition to recetving bonds or stock. 

It could hardly be claimed, that he could do the work 
on the credit of the corporation, and then take the securi- 
ties provided for in the contract, leaving the company 
saddled with the debts therefor, and the creditors without 
remedy. 
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When the contract had been ratified by the directors, 
the treasurer, his son, reported to the board that for ad- 
vances made and to be made by Crawford, “there had 
“ been delivered to him /o be accounted for under such 
“ contract, 1,000 bonds of $1,000 each;” and also that 
Crawford had transferred to the company a written con- 
tract for the sale to the company of the stock and assets 
of the Block Coal Railroad Company. 


Those matters were also confirmed by the directors. 
(Rec., 888.) : 

This is the first mention on the books of the company 
of the delivery to Crawfurd of the million dollars of first 
mortgage bonds, and is the only recorded action of the 
company anywhere as to the.disposition of those bonds, be- 
cause the only book of the corporation kept after Craw- 
ford took control, was the record-book. 


Wm. A. Starin, who was elected president at this meet- 
ing of February 18, 1882, testifies that before the meeting 
convened, Crawford told him that he, Crawford, desired 
to 1esign as president and the board would elect Starin in 
his place. That he, Crawford, had prepared a construc- 
tion contract to be drawn up, which he wanted the board 
to approve, and he did not wish to be contractor and 
president at the same time. He says: “I knew in a 
“ general way what business Crawford desired the board 
“ of directors at that meeting to do, and I directed the 
“ mecting myself with reference tv that.” (Rec., 566. ) 

D. J. Lyon, another director who was present, testified 
that he gave no consideration to the matter, and no dis- 
cussion was had. (Rec., 324.) | 

This is Crawford's testimony, when placed on the stand 
as a witness for appellant: 
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« Q. I will ask you to state, Mr. Crawford, how you 
“came to enter into this construction contract with the 
“railway company? 

+ A. Well, I don’t know as I can state in any coher- 
“ ent way exactly how I came todo it; I presumed at the 
‘ time that construction contract was made, that I was 
“ practically a corporation sole; that I owned every share 
“of stock that had been issued by the concern, and 
« although I never regarded the stock as of any special 
‘ value, I was in a still different position from that, and 
“ that was that I had invested a very large sum of money, 


o 


‘and that the only way you that could get out of a cor- 
‘¢ poration in any form—the stock or bonds of a corpora- 
“¢ tion—the usual method is through the agency of a con- 
‘“ struction contract, and it was done rather more as a for- 
“ mality than anything else.” (Rec., 656.) 


It is thus clear, as a matter of fact, that the contract, 
although, as a matter of form, made between Crawford 
and the corporation, was in fact made by Crawford with 
himself as owner, and in absolvte control of the railway 
company. 

It is perfectly clear also, as a matter of fact, that Craw- 
ford had never made any contract up to this time with 
the corporation for the possession or ownership of the 
million dollars of bonds, save as he was able by his con- 
trol over the company to get Foster to sign them for him, 


and by his control over his own board of directors to dic- . 


tate the above method of accounting for them. 


Whilst he was providing the money for the construc- 
tion of the road from June 23, 1881, down to December 
of that year (when he received the bonds from Foster), 
he did so, not under any contract or arrangement for 
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bonds as security, nor even with any express or implied 
understanding that such advances would constitute a debt 
against the company in his favor, but as owner of the 
property. 

It would seem to be unnecessary to consume much time 
in stating the facts going to show that at the date the con- 
struction contract was entered into, and from thence on- 
ward until the appointment of the receiver, Henry Craw- 
ford was in the absolute and unchallenged control of 
this corporation, through its board of directors. 


é 


But as those facts may have an important bearing 
upon the decision of this case, some of them are here 
stated. 


In addition to the fact thdt each one of the directors 


“was in his own employment, and that not one of them 


had the slightest pecuniary interest in the corporation, 
and that four of the nine directors, were sworn, and 
testified that what they did, as directors, was what 
Crawford directed them to do, and the fifth one, 
that he did not snow he was a director: there is the evi- 
dence that the contract was prepared by Crawford himself. 


The contract, in its language, appears to have been 
copied mainly from the proposed contract which Craw- 
ford testified the Foster board of directors had “thrown 
back in my ” [his] “face.” It had some important ad- 
ditions, however. It increased his compensation from 
$2,000,000 of first mortgage bonds and $1,500,000 of pre- 
ferred stock, by substituting for the latter $2,000,000 
of income bonds and $2,000,000 of full-paid capital stock, 
so that instead of getting securities at the rate of $35,- 
000 per mile, he should receive $60,000 per mile. 


Mr. Crawford himself wrote up the records of the 
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meeting of March 18, 1882, as well as most of the other 
important meetings after that date. (Rec., 261-263.) Be 


The record book of the corporation he kept in his 
personal possession, and generally at his private resi- 
dence, so that Mr. Starin, the new president, was never 
able to inspect it, although he endeavored to do so. 
(Rec., 591 and 592.) 


As bearing upon this question of fact as to what cor- 
porate action this company took through its board of 
directors, as their proceedings are recorded in the record 
book, it should be stated that three of the new directors 
--Starin, McDonald and Meiselbar—testify that the rec- 
ords show them to be present at meetings which they did 
not attend. (Rec., 281, 282, 334-335 and 578.) r 


The subsequent history of this corporation will con- 
clusively demonstrate, that all the directors, officers and 
agents of this company did or left undone precisely what 
Crawford directed. 


11. The knowledge of Crawford’s relations to the 
corporation, which Dull and McCormick (the persons 
for whose benefit Crawford had hypothecated the $1,- 
000,000 of bonds on January 27, 1882, in New York) 
had, through Mr. Jewett, their attorney, appears from the 
testimony of the latter. As has been shown, that trans- 


action was to be completed by Crawford’s assignment to 


Jewett of all the issued stock of the company upen their 


return to Chicago, as additional security for the payment 


of Crawford’s notes. 


Mr, Jewett testified that some time after his return to 
Chicago, Mr. Crawford delivered to him the shares of 
stock, and also the record book of the company, so that 


he, Jewett, could learn whether all the issued stock of 
the company had been delivered to him. He found that 
such was the fact. His best recollection was, that the 
proceedings of the meeting of March 18 were recorded in 
the book, on an inspection of the book itself. 


His testimony, and the other unquestioned facts in the 
record, show that the stock and records did not come in- 
to his hands until after March 18, and not until the pro- 
ceedings of the directors’ meetings of March 15 and 18, 
respectively, were therein recorded, (Rec., §57.) 


Mr. Jewett appears to have known all about Craw- 
ford’s relations to the company before he went to New 
York. He had been the attorney of Messrs. Dull and 
McCormick from the time they made the contract of sale 
of the stock to Crawford, in 1880. (Rec., 551.) He 
had been pressing Crawford for payment of the latter’s 
overdue note for the purchase price. (Rec., §59.) 


This is part of his evidence on that subject: 


“<Q. Did you know at the time the transaction oc- 
curred in New York the relations which Mr. Crawford 


to 
a 
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sustained to the company. I mean as to the ownership 
‘© of stock or the control of the corporate affairs of the 
“ company? 

« A. My recollection would be that Mr. Crawford was a 
‘¢ director of the company, and a contractor for the build- 
“ing of the road, and that these bonds had been issued to 
“him in pursuance of his construction contract so far as 
“they had been actually delivered; beyond that I don’t 
*“ think I knew or was advised of the situation. 

“Q. Wasn't this about the situation of the matter— 
“that Mr. Dull, under your advice, took all the security 
“ he could get in New York from Mr. Crawford for the 
“* payment of his note? 
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« A. That is exactly what I went to New York for, 
“ and it is what I thought my mission there had accom- 
“ plished. 

“« Q. Now, as to whether these bonds were valid or 
*“ not—as to whether Mr. Crawford, under his construc- 
“ tion contract, had a right to the bonds—was a thing you 
« had not inquired of until you went to New York? 

« A. I don’t think I ever inquired specially into that 
“question.” (Rec., 556.) 

It would appear to be useless to further pursue the in- 
quiry as to whether Dull and McCormick knew, when 
they took the bonds and stock as collateral security for 
the past due obligation of Crawford, what his relations 
to the corporation were, and his control over it. 


12. On the 5th of January, 1883, Crawford made an 


agreement with Drexel, Morgan & Co. for a loan by — 


them to him of the sum of $400,000, of which $250,000 
was to be paid by them forthwith, $50,000 when the 
track of the railroad should be laid continuously from the 
[Iroquois river to Fair Oaks, $50,000 when the track 
should be laid from Oxford to eight miles south of Ox- 
ford, and when Crawford should have furnished to them 
satisfactory evidence that he had expended upon the road- 
bed and track of the railroad $50,000 of money in ad- 
dition to what had already been expended, and in addi- 
tion to the amounts advanced by Drexel, Morgan & Co. 
The $50,000 balance of the $400,000 should be paid 
when the track and road-bed should be completed from 
Yeddo to Fair Oaks, the advances being at the rate of 
$5,000 per mile of completed road; that Crawford should 
execute his notes to Drexel, Morgan & Co. when and as 
the advances were made to him, and to bear date on the 


day of the first advance, and mature in six months there- 
after, with interest at the rate of six per cent. per annum, 


interest to be computed from the day of the advances 


only; that Crawford should forthwith deposit with Drexel, 
Morgan & Co., as collateral security for the loan 
of $400,000, the entire capital stock of the Block Coal 
Railroad Company, amounting to $800,000, at the 
par value: [The stock of the Block Coal Railroad 
Company was only $432,400 par value, 8,648 shares, at 
$50 per share.} That Drexel, Morgan & Co. should pay 
out of the $250,000, thé first advance, the amount due to 
Dull and McCormick, not to exceed $130,000, receiving 
from Dull and McCormick all the stock, franchises, prop- 
erty, and also an assignment of the contract for the pur- 
chase thereof; that Crawford should also assign to Drexel, 
Morgan & Co. all the capital stock of the Chicago and 
Great Southern Railroad Company then issued, amount- 
ing at the par to $60,250, and that when, and as, any further 
amount of stock should be authorized to be issued, that 
should in like manner be transferred to Drexel, Morgan & 
Co., as security for Crawford’s notes; that Crawford 
should in like manner deliver to them $1,000,000 of the first 
mortgage bonds of the Chicago and Great Southern Rail- 
road Company, and should place the remaining $1,000,000 
of unissued bonds in the custody of Drexel, Morgan & 
Co., not to be issued except upon mutual consent, until the 
whole of the loan of $400,00q should be fully repaid, 
and that no bond should be issued under the mortgage 
except the $1,000,000 of issued bonds deliverec to Drexel, 
Morgan & Co. as collateral, until such loan should te 
paid in full; that Drexel, Morgan & Co. should appoint 
an agent to superintend the expenditure of all the money 
to be advanced by them, except the amount to be paid 
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to Dull and McCormick, and the money should only be 
drawn upon drafts signed by Crawford, approved and 
countersigned by such agent; that Crawford should, 
without delay, and at his own expense, effect a consoli- 
dation between the Block Coal Railroad Company and 
the Great Southern Railroad Company, and procure from 
the consolidated company such further assurances in law 
as would render the whole line of railway, from Brazil to 
Fair Oaks, subject to the lien of the first mortgage to 
New, as the first encumbrance: That Crawford thereby 
covenanted that he had control of the Chicago and Great 
Southern Ratlroad Company and of the capital stock and 
of the bonds secured by the mortgage to New, and that 
upon the payment being madeto Dull & McCormick, the 
whole control of the Block Coal ratlroad should pass into 
the hands of Drexel, Morgan & Co.: That Crawford 
covenanted and bound himself to obtain and perfect the 
title to all rights of way and station lots and remove all 
judgments and liens thereupon other than the hen of the 
first mortgage to New. Then followed a provision for 
the sale of the securities deposited with Drexel, Morgan 
& Co., in case of the default in payment of the notes. 


(Rec., go2-go4. ) 


From an examination of the above contract of January 
5, 1383, it would seem to be conclusively established that 
Drexel, Morgan & Co. did not make the loan to Craw- 
ford upon the security of the bonds alone. 


They demanded and took as security, every muniment of 
title to this railroad property and franchises which an indi- 
vidual can under the law own, viz.: Every issued share of 
stock and every issued bend. Not only that; they took a 
guaranty from their debtor that he was in control of the 


— 
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railroad company; not only that, but they bargained with 
him that they, Drexel, Morgan & Co., should control the 
$1,000,000 of unissued bonds, and should have every share 
of stock thereafter issued by the company. Drexel, Mor- 
gan & Co., therefore, as a matter of fact, knew, first, that 
not a director of this corporation had a single share of 
stock or any stock interest whatever in the corporation, 
because they, themselves, had every share. Second, that 
Crawford had absolute control of the corporation. Third, 
they knew also that when the $1,000,000 of issued bonds 
were delivered to them with past due interest coupons 
still remaining attached to the bonds, the same as they 
were when the bonds were produced on the hearing of 
this case, that no interest had been paid thereon, the inter- 
est coupons falling due July 1; 1882, and _— 1, 1883, 
being overdue and dishonored. 


But outside of the contract itself, Drexel, Morgan & 
Co. had other evidence in their possession at the time 
they made the loan. 


On the 12th of January, 1885, appellant wrote to 
Drexel Morgan & Co., enclosing drafts to pay the amount 
of Crawford’s indebtedness to them, and in his letter re- 
quested them to send to him, with the bonds and stock here 
in controversy, all papers relating to the road, and orders 
in reference to the issuing of the bonds, etc. (Rec., 922.) 


In their answer to that letter, they stated they had sent 
with the bonds and stock the papers asked for, and made 
a schedule of them. 


Amongst those named were the two agreements be- 
tween William Foster and Henry Crawford, dated re- 
spectively June 23, 1881, and March 15, 1882. (Kee., 


923-) 


In the absence of other testimony, it is submitted that 
it is a fair inference to be drawn, that these two contracts 
thus in the possession of Drexel, Morgan & Co. (and sent 
to appellant as purchaser from Crawford, along with 
the bonds and stock purchased, as part of Crawford’s 
muniments of title) were delivered to Drexel, Morgan & 
Co. at the time the contract for the loan was made, and 
when the bonds and stock were pledged with them as 
security. 

There is no other occasion shown by the record, when 
the delivery of those two contracts to Drexel, Morgan & 
Co. would naturally have been required, nor when such 
an occurrence would have been probable. 


Upon that presumption, then, Drexel, Morgan & Co. 
knew, from the contract of June 23d, that Crawford and 
Foster, on and after that day, were the sole owners of all 
the issued stock of the company; that the company was 
under no obligation to issue any stock except for rights-of- 
way, and that whenever Crawford should request it, the 
then board of directors would resign. (Rec., 859.) 


By the contract of March 15, 1882, they were informed 
that on that day Crawford became the owner of all the 
issued stock, and of all stock subscriptions of every kind; 
and that the then board of directors resigned, and their 
places were filled with such persons as Crawford desig- 
nated. (Rec., 861 and 862.) 


The knowledge of Drexel, Morgan & Co. of the affairs 
of the corporation, as to what had been and was being 
done, whilst the money advanced by them was being ex- 
pended in the construction of the road, under the super- 
vision of their agent provided for by the contract, was 
further increased. Crawford testified relative to the 
period covered by that expenditure as follows: 
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*«Q. Between what dates was that money furnished? 

“A. The money was all furnished, I should state 
“ generally, the dates not being here to remind me, be- 
“tween the 5th day of January, 1883, when the first pay- 
“ment was made to Mr. Dull of $132,000 and odd dollars, 
“down until August or September, of that year.” (Rec., 
644.) 

As has been shown, all the bills for material and labor 
were made out in the name of the railway company, and 
the indebtedness therefor contracted in its name. 


This is what Crawford stated about the method pur- 
sued in paying out the money advanced by Drexel, Mor- 
gan & Co.: 

“«Q. How was that money. furnished, Mr. Crawford? 
“T wish you would state a little fully and particularly just 
‘how they furnished the money, for what it was fur- 
“ nished, and for what it was used? 

«A. The contract provides that all the moneys up to 
“the last payment should be furnished exclusively for the 
“purpose of going into the work. They appointed 
“originally Mr. Roswell Miller, who was at that time 
“ treasurer of the Chicago and Western Indiana railroad, 
“as their agent, to superintend the expenditure of the 
“money, and the method of drawing the money, so that 
“a voucher for work or material was made out, approved 
“by either the superintendent or the engineer, whoever 
“had charge of the work and knew of its correctness. | 
“then drew a check on Drexel, Morgan & Co., that 
“had to be countersigned by Mr. Roswell Miller, and 
“that was handed to the creditor. In other instances, 
“where it was for work, I had to spend the money 
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“originally and pay for it, and then produce the paid 


“ vouchers, and a check would be drawn to my order to 
“repay me for the exact advance. Then the vouchers 
‘were made out in duplicate during this time, and there 
“was deposited with Mr. Roswell Miller a duplicate 
“voucher for every expenditure, so as to balance his 
“check account. That embraces the entire transaction 
«with Drexel, Morgan & Co. with the exception, pos- 
“sibly, of tive payments, the first being a payment made 
“by Drexel, Morgan & Co., directly to Mr. Dull on the 
“sth of January; the others being checks which I drew 
“to pay Mr. Roswell Miller, first for his services in this 
“matter, and afterwards two checks for $500 each to 
«Mr. A. S. Dunham, who was his successor as the rep- 
“resentative of Drexel, Morgan & Co. When Mr. 
«+ Roswell Miller moved to Milwaukee, Drexel, Morgan & 
“Co. appointed Mr. A. S. Dunham to supervise the ex- 
“penditure of money.” (Rec., 644.) 


It is clear, therefore, that Drexel, Morgan & Co., 
through their agents, first Roswell Miller, and next A. S. 
Dunham, knew that the indebtedness was being contracted 
in the name of the corporation as the debtor. Of the 
five appellees, the indebtedness due to three of them was 
contracted, in part, during the period--from January 5th 
to August or September, 1853—when Drexel, Morgan 
& Co. were advancing moneys for the construction, as 
follows: Volney Q. Irwin commenced work under his 
contract on November 1, 1881, and completed it on 
Sepiember 12, 1883. (Rec., 788.) 


Crerar, Adams & Co. began furnishing materials on 
January 12, 1883, and continued so to do until October 
25, 18384. (Rec., 91-95.) 


A large part of the indebtedness due the Smith Bridge 


nies seem if Femvenninencenenl ~~ bee 


Company was incurred after January 5th, and prior to 


September, 1853. (Rec., 819-823.) 


f 13. On the 29th of June, 1882, the board of directors 
of the company, (its name having been changed to that 
of the “ Chicago and Great Southern Railway Com- 
pany,”) met at Chicago, Illinois, and passed a resolution 
authorizing the consolidation of the company with the 
| Chicago and Block Coal Railroad Company. The pro- 
| ceedings of the meeting are not set forth in the record at 
| length, and the date is June 29, 1883, which evidently ts 
a mistake in the year, because the meeting of the stock- 


holders, which is mentioned immediately after, is stated 
, to have been held March 10, 1883, at which meeting of 
stockholders the above mentioned resolution by the 
board of directors for consolidation were ratified. (Rec., 
8go, top page.) 

so By the agreement for consolidation it was provided 
that the capital stock should be $3,000,000, divided into 

40,000 shares of $100 each. 

By article 4, the stockholders of the two companies 
were to be entitled to the same amount of stock in the 
consolidated company held by them in either of the 
original corporations; and the latter stock should be 
retired and canceled, and on the surrender of the cer- 


| tificates representing the same, there should be issued to 


ae 


the party surrendering, a certificate for a like amount of 
shares in the stock of the consolidated corporation. 


be netted 


By article 6 it was provided “that all and singular the 
« debts, contracts and engagements ” of cither company 
should be assumed and become the debts, contracts and 
engagements of the consolidated corporation; and the 
mortgage of the Chicayo and Great Southern Railway 
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Company to John C. New, as trustee, dated November 1, 
1881, was assumed by the consolidated company and de- 
clared to be the first lien upon the railroad of the con- 
solidated company, together with all lands, property and 
franchises, etc. The name of the consclidated company 
was to be the Chicago and Great Southern Railway 
Company. (Rec., 168 and 169.) 

On the 18th day of April, 1883, the supplemental 
mortgage or deed of trust by the consolidated corpora- 
tion was signed and acknowledged by the officers of the. 
company. By it the consolidated corporation undertook 
to further assure the lien and priority of the original 
mortgage of November rst by the Chicago and Great 
Southern Railway Company. (Rec., 755 and 759.) | 


14. On the 18th of February, 1884, the records of 
the company, in Crawford’s own handwriting, show that 
five of the directors, including E. Moore, Jr., assembled 
in pursuance of notice. That Crawford (who had been 
president and director of the company since May 7, 
1883) being absent, G. W. McDonald presided. That 
the secretary presented a communication from Crawford, 
as contractor, relative to the construction that had been 
done by him. 


In his communication to the company, which was read 
and spread upon the minutes of the meeting, he stated: 
“ Although by the contract iron rails at fifty-two pounds 
“ per lineal yard were to be used, Ihave used mostly steel 
“ rails, weighing from fifty-six to sixty pounds.” 


The contract provided that the road was to be ironed 
with “either iron or steel rails, to be not less than fifty- 
“two pounds to the lineal yard,” and Mr. Kimball, the 
receiver, testified that he should say that one-fourth of 
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the road was laid with steel rails, and that there was no 
extra work on the road. (Rec., 525.) 


In consideration of the situation, Crawford requested 
the company to direct the secretary to endorse an exten- 
sion of the contract up to June rst, 1885, and deliver him, 
in addition to the $1,000,000 of first mortgage bonds, 
$200,000 of first mortgage bonds, $1,200,000 of income 
bonds, and $1,200,000 of stock, “the same to be a pay- 
‘ment on account to me.” The resolution passed, recites 
that the time for completing the line of road to Brazil 
should be extended to June 1, 1885, and the secretary 
was instructed to properly endorse such agreement of ex- 
tension of the construction contract, and to sign the same 
in behalf of the company. It was also resolved that as a 
payment on account for the’ work done and materials fur- 
nished up to that time, under the contract, there should 
be allowed and paid to the contractor, or order, the sum 
of $200,000 of first mortgage boods, in addition to the 
$1,000,000 of bonds theretofore appropriated, and also 
$1,200,000 of income bonds and $1,200,000 in the com. 
mon stock, full paid, of the company. The proper offi- 
cers of the company were directed to execute the forego- 
ing resolution and take proper vouchers for all payments. 
(Rec., 895, 896.) 

Mr. McDonald, who presided as president fro tem. of 
the meeting, testified that they needed Director-Lyon to 
make a quorum, but that Lyon was a justice of the peace, 
and when they went to have him attend the meeting, he 
stated that he did not wish to act as director, and going 
back to the office, they found E. Moore, Jr., and elected 
Moore director. Although the record book shows that 
Moore was elected a director on the 11th of August, 
1883, yet that was made to appear by an erasure of the 
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name of some one, and inserting Moore’s name; that 
Mocre had never been director prior to this meeting of 
February 15, 1884: (Rec., 282-284.) That the letter 
of Crawford to the directors was not read, but was held 
up to their view, and the motion was made which is re- 
cited in the minutes. That the resolutions of the meet- 
ing were previously prepared by Crawford and handed 
to McDonald by him, to have passed at the meeting: 
That there was no discussion as to whether the company 
should extend the time for the completion of the con- 
tract, nor as to whether the additional first mortgage 
bonds and the income bonds and capital stock should be 
issued or not. The only discussion that was had was, as to 
whether, in Crawford’s letter of instruction containing the 
resolution, a certain figure was a “2” or a “3.” That 
the only consideration in voting the matter was that 
Crawford desired it. It was under and in pursuance of 
that resolution, thus passed by that board of directors, 
thus constituted, and the meeting thus held, and none 
other, that the $1,200,000 of capital stock were issued 
and the additional $200,000 of first mortgage bonds. 
(Rec., 285, 286.) 

Although the resolution thus passed, on February 
18th, was the first authority for issuing the $1,200,000 
of stock coming from the board of directors, yet it would 
appear that Crawford, as president, and Lacy as secre- 
tary, had, in the preceding month, issued the entire $1,- 
200,000 of stock to Henry Crawford under date of 
January 26, 1884. Such appeared tc be the facts on 
the hearing before the master, when the stock was 
produced. (Rec.. 334, 345-) 


The disposition made of that stock and the additional 


$200,000 of first mortgage bonds will be shown further 


on. 
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15. On the 25th of June, 1§84, Crawford’s note to 
Drexel, Morgan & Co. for $350,000, which they had 
advanced, with the accrued interest, having become due 
and extended, Crawford in one contract with Drexel, 
Morgan & Co., and Porter and Nickerson in another con- 
tract with the latter, substantially agreed, that, in case 
Crawford’s indebtedness to Drexel, Morgan & Co. should 
remain unpaid at the end of sixty days from June 20, 
1884, the latter should sell all the securities held by them 
as collateral to Crawfo1d’s note, and Porter and Nicker- 
son agreed that they would purchase the same in such 
event, provided certain additional stock and bonds should 
have been deposited with Drexel, Morgan & Co. by. 
Crawford, and pay therefor the amount of Crawford’s 
indebtedness and interest on_or before the 15th day of 
January, 1885. (Rec., go6-—g08.) 

The contracts, however, have some peculiar provisions 
to which it is desired to call attention. 


In the Crawford-contract it was recited, that he had 
requested Drexel, Morgan & Co. to accept the offer of 
Nickerson and Porter for the purchase of the securities, 
the proposition of the latter having been made conditional 
upon the delivery of the additional stock and bonds of the 
railroad company; and thereupon Crawford agreed that 
he would procure or cause to be issued all the shares of 
the capital stock of the railroad company which might 
lawfully be issued either in lieu of the shares of the In- 
diana and Chicago Railway Company, and the shares of 
stock of the Chicago and Block Coal Company then held 
by Drexel Morgan & Co, as collateral, “ or for other pur- 
poses,” amounting at the par value thereof “fo af /cast 
$1.200,000:" That Crawford should also procure to be 
issued, of the remainder of the first mortgage bonds, all 
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that could lawfully be issued, and transfer them to Drexel, 
Morgan & Co., and would also transfer to them said 
$1,000,000 of first mortgage bonds and all the shares, 
whether issued in lieu of shares then held by Drexel, Mor- 
gan & Co. “or for other purposes:” The same were to 
be held by Drexel, Morgan & Co. as collateral security to 
Crawford’s indebtedness, subject to the same power of sale 
as the collaterals originally pledged: That if Crawford’s 
indebtedness should not be paid within sixty days from 
the 20th of June, 1884, Drexel, Morgan & Co. might sell 
and deliver the securities to Nickerson and Porter for 
an amount equal to Crawford’s indebtedness, without 
further notice to him, all of which Drexel, Morgan & Co. 
agreed to. 


In the agreement of Porter and Nickerson, it is pro- 
vided that on condition that Drexel, Morgan & Co. sell 
and deliver-to Nickerson and Porter all the bonds and 
shares held by them as collateral security to Crawford’s 
indebtedness at the end of sixty days from June 20, 1884, 
and that Crawford should procure to be issued and placed 
with Drexel, Morgan & Co., subject to the power of sale 
then held by them, #2 addition to the $1,000,000 of bonds 
then held by Drexel, Morgan & Co., all the first mort- 
gage bonds that could lawfully be issued under the first 
mortgage of the railroad company, and should procure 
to be delivered and issued to Drexel, Morgan & Co. all the 
shares of stock of the Great Southern company that could 
lawfully be issued, “amounting at least to $1,200,000,” 
that then Porter and Nickerson agreed to purchase the 
securities as above mentioned, and pay Drexel, Morgan 
& Co. in cash therefor the amount of Crawford’s indebt- 
edness, with interest and expenses on or before the 15th 
of January, 1885. 
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Porter testified that he entered into the contract with 
Drexel, Morgan & Co. for the purpose of giving Craw- 
ford a chance to redeem the bonds: That if he, Craw- 
ford, did not do it, that he (Porter) and Nickerson would 
— take them off their hands. (Rec., 450.) 
oad 


In the schedule of securities covered by the agree- 
ment between Drexel, Morgan & Co. and Porter 
and Nickerson, and which, at that time, were in 
the hands of Drexel, Morgan & Co., it is recited that on 
the delivery to Drexel, Morgan & Co. of $492,450 in the 
stock of the Chicago and Block Coal Railroad Company 
and the Chicago and Great Southern Railway (being a 
part of the $1,200,000 of stock in the agreement men- 

| tioned), that Drexel, Morgan & Co. should surrender to 
| Crawford the 8,648 shares of Block Coal railroad stock 
| and 1,201 shares of the Chicago and Jndiana railway stock. 
ze (Rec., 908, bottom page.) The shares of the Chicago 
and Block Coal Railway Company were of the par value 

of fifty dollars per share, and amounted to $432,400. 


| In the letter of Drexel, Morgan & Co. to Crawford of 
May 9, 1884, notifying him that unless he paid his notes 
they would sell the securities, they describe the Block 
Coal stock as 8,648 shares of fifty dollars each, amount- 
ing to $432,400. (Rec., 906, top page.) The 1,201 
shares of the Chicago and Indiand Railroad Company at 
fifty dollars a share amounted to $60,050, making a total 
| : of $492,450. In the printed copy of this list of securities 

| the amount is stated at $492,750, but the figure “seven” 
— should be a “four,” and the amount should be “ $492,- 
450.” The schedule itself says that the stock would be 
issued in lieu of the Chicago and Block Coal Railroad 
Company stock and the Chicago and Indiana railway 
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stock to the amount of $492,450, as part of the $1,200,- : 
ooo of stock, specified in the agreement to be delivered : 
to Drexel, Morgan & Co. 


The resolution of the board of directors of the 14th of : 
February, 1884, provided that the $1,200,000 of stock ' % 
should be issued to Crawford in pursuance of the terms : 
of his construction contract. 


That $1,200,000 of stock of the Chicago and Great 
Southern Railway Company was issued under the date 
of January 26th, 1884. (Aule.) 


As if not satisfied, first, with having issued the stock on 
the 26th of January, 1884, x#thout any authority, and next 
with the authority given by the board of directors on the 
rSth of February, 1884, another meeting of the board of | 
directors was held on May 5th, 1884, with Crawford him- 
self this time presiding as president. At that meeting it <= 
was resolved that, upon the surrender by the contractor | 
of all the outstanding stock certificates issued by the 
Indiana and Chicago Railway Company and the Block 
Coai railway company, the secretary should issue and 
deliver certificates of stock in the consolidated company 
for a hke amount as represented by such surrendered cer- 
tificates. “ Resolved further, ‘hat in addttion to the new 
« stock to be issued in exchange for the stock of the ortginal | 
“companies, the secretary shall also issue and deliver to the 
“ contractor additional new stock as payment under the con- 

« struction contract, so as to make lotal of $1,200,000 par ‘ 
“ value, of all stock outstanding.” (Rec., 897.) 


Referring again to the schedule of securities on page 
906: by taking the amount of $492,450, which repre- | 
sented the par value of the stock of the Indiana and Chi- 
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cago railway and Block Coal companies, and deducting. 


that from the amount of $200,000 of actual stock 
issued, and the diflerence will show the amount which 
was issued under Crawford’s construction contract, and 
that difference amounts to $707,550 of stock that was 
issued under the construction contract. Crawford testi- 
fied that such balance of stock was issued under the res- 
olutions of the directors of February 18, 1884. (Rec., 
647, 648.) 

16. On the r2th of August, 1884, Drexel, Morgan & 
Co. wrote to Lacy, as secretary, © That as Crawford had 
“delivered to them the $1,200,000 of the stock of the 
«“ Chicago and Great Southe?n Railroad Company, issued 
‘in accordance with the articles of consolidation, and un- 
‘der resolution of your board of directors, dated May 
“+ 5th, 1884,” they therewith surrendered 8,648 shares of 
the Block Coal company stock and asked Lacy to 
acknowledge receipt. 


On the next day, August 13, 1884, they wrote another 
letter to Lacy, that they were sending him 1,201 shares 
of the Chicago and Indiana Railway Company stock. 
“« This surrender. complies with the requirements of your 
*“ board of directors as per your resolution of May Sth, 


“1884.” (Rec., 909.) 


On the same day they wrote to Nickerson and Porter, 
referring to the agreement between them, with the infor- 
mation that they (Drexel, Morgan & Co.) had surren- 
dered to the Chicago and Great Southern Railway 
Company the shares of the Block Coal and the Indiana 
and Chicago company, which they previously held, and 
that Crawford had delivered to them 12,000 shares of the 
stock of the Chicago and Great Southern Railway Com- 
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pany, and also $200,000 of bonds of the same company, 
in addition to the $1,000,000 of bonds which they already 
held. “These securities constituting those specified as 
“requisite for the agreement we made to become oper- 
“ ative, and as they are now in our possession, said agree- = 
“ment does accordingly become operative, and which 

“ please note and confirm.” (Rec., 910.) 


On the roth of August, Drexel, Morgan & Co. wrote 
to Nickerson, replying to his letter of the 15th, and stated 
that the $200,000 of bonds and the $1,200,000 of stock 
were the amounts of the bonds and stock which under the 
resolution they were authorized to receive. (Rec., 910.) 


From the letter of Nickerson and Porter, of’ August 
22d (Rec., 910), it would appear that their understand- 
ing of the agreement of June 25th was that Crawford 
was to procure all the additional bonds of the $1,000,000 
unissued, to be issued, so far as could lawfully be done, 
and was to place them, and what remained unissued with 
Drexel, Morgan & Co. for Porter and Nickerson. 


In that view of the contract, they appear to have been 
correct. 


But Drexel, Morgan & Co. satisfied them on that point 
by their letter of August 27th, wherein they stated that 
the $800,000 of unissued bonds were in a certain bank, 
subject to the call and ‘control of Drexel, Morgan & Co., 
and could not be issued without their consent. (Rec., 
Ort.) 


17. The knowledge vshich the appellant and his asso- 
ciate, Mr. Nickerson, had of the affairs of the corpora- 
tion, its indebtedness and property, and Mr. Crawford’s 
relations to and conirol over it, on June 25th, when they 


made the contract of that date, was as extensive as must 
necessarily have come to men placed in such relations as 
they had borne towards Crawford and his enterprise. 


Nickerson was president, director and a large stock- 
holder of the First National Bank of Chicago. Appel- 
lant was a director, as well as a large stockholder. (Rec., 
419.) 

Crawford had owed the bank a very large sum of 
money for a long time. The securities which he had 
pledged as collateral to the original loans had become in- 
adequate. 

As was claimed on behalf of the bank at the hearing, 
Crawford had given to it a second lien on the securities 
pledged with Drexel, Morgan & Co., or rather a written 
order to Drexel, Morgan & Co., that when Crawford's 
debt to them should be paid the securities should be deliv- 
ered to the bank. (Rec., 410.) 

Many months before June, 1884, Mr. Nickerson knew 
that Crawford was building the road, having been con- 
sulted incidentally about it by Crawford when the latter 
undertook the enterprise. (Rec., 495.) 

Before making the contract of June 25th, Nickerson 
had seen Crawford's construction coniract. (Rec., 411.) 


Appellant had himself, during the winter preceding the 
June 25th contract, gone over the road at Crawford's 
invitation, to examine the property, with a view to taking 
an interest init. (Rec., 444, 445.) At that time appel- 
lant understood that the road was practically Crawford's; 
that he controlled it, and was furnishing money and build- 
ing the road. (Rec., 446, 466.) 


Appellant did not, at that time, become interested in the 
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property; but his examination of, and negotiations con- 
cerning it, coming to the ears of creditors of the company, 
they began calling upon him to learn what their chances 
might be to receive payment of their claims. 


Mr. McMillan, as attorney for the Cleveland Rolling 
Mill Company, appellee, called upon appellant about May 
19, 1884, to learn whether he was about to buy the road, 
and what provision would be made for the payment of 
that claim; appellant was not sure what he would do in 
regard to buying the road, but assured Mr. McMillan 
that if he did, a trustee should be appointed to receive 
the purchase money, and with whom should be filed the 
claims of creditors, who would be paid before Henry 
Crawford should get a cent. 


Appellant further assured Mc Millan that if he took an 
interest in the enterprise, he would carry out the idea of 
seeing that the creditors were paid. (Rec., 354.) Ap- 
pellant gave in substance the same assurances to Mr. 
Charles L. Allen, whose firm—-Dexter, Herrick & Allen-- 
represented other creditors. (Rec., 331, 332-) 


18. Crawford testified that from August 20, 1884, 
when appellant and Nickerson became liable to pay his 
(Crawford’s) notes to Drexel, Morgan & Co. under the 
contracts of June 25th, down to October 27th of that 
year, when the receiver was appointed, he (Crawford) 
was still endeavoring to make arrangements to sell the 
securities and relieve appellant and Nickerson from their 
liability; and that the latter still continued to urge him 
(Crawford) to make some other arrangements, by which 
they would be released from their obligations to Drexel, 
Morgan & Co. down to December. (Rec., 689.) 


By the 27th of October, however, Crawford had ceased 
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all efforts to that end. He thereupon caused proceedings 
to be begun in the state court for the appointment of a 
receiver for the railway. (Rec., 568.) 


Nickerson’s evidence was to the effect that negotiations 
were begun by himself and appellant with Crawford im- 
mediately after August 20, 1884, to arrange definitely 
about the securities and property. (Rec., 409.) 


19. Between one of the above mentioned dates and 
the 26th of December, what is called in the record the 
“ Syndicate Agreement ” was negotiated between Craw- 
ford, on the one hand, and appellant and Nickerson on 
the other. ah: 


The situation was as follows: 


Whilst, as between appellant and Nickerson, and 
Drexel, Morgan & Co., the former had become bound to 
pay to the latter by January 15, 1885, the amount of 
Crawford’s indebtedness, and the latter to deliver to them 
all the securities representing the railway and property, 
yet, as between appellant and Nickerson and Crawford, 
such securities would be in the possession of the former, 
subject to Crawford's right to redeem them by paving 
his debt. 

It is evident, from certain facts in the record, that be- 
fore, and at the time of the appointment of the receiver, 
there was much less harmony between the three, than a 
year later, when they were on the witness stand. Craw- 
ford had procured the state court to appoint a receiver 
for the railway in a proceeding to which neither appel- 
lant, Nickerson or the trustee in the mortgage were 
parties. 

He took care to have himself made a party, as con- 
tractor in possession of the property. 
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The proceedings were begun and, so far as the appoint- 
ment of the receiver was concerned, consummated, with- 
out the knowledge of either appellant or Nickerson, 
although they learned of it soon after, and before De- 
cember 26th. (Rec., 409 and 489.) 


Crawford also owned the stock of a corporation called 
the Union Coal Company, which had some leases of coal 
lands near the line of the road, and a coal shaft opened, 
worth less than $40,000. 


Crawford owed the First National Bank, of which 
Nickerson was president, nearly three hundred thousand 
dollars, for which it had securities worth, on December 
26, 1884, from about $116,000 according to Mr. Gage, 
the vice president, (Rec., 535), to $150,000 according 
to Mr. Nickerson. (Rec., 421.) 


The bank, as before mentioned, also held an order, 
(given before June 25, 1884), from Crawford, on Drexel, 
Morgan & Co., directing the latter on being paid the 
amount of Crawford’s debt to them, to deliver his 
securities to the bank. 


20. In that position of affairs, an entirely new arrange- 
ment was agreed to by the parties, which Mr. Nickerson, 
in his testimony, called “this new deal.” (Rec., 414.) 


That arrangement was briefly this: 


Appellant, having procured a number of persons to join 
him, forming what was called the “ syndicate,” agreed on 
its behalf with Crawford, to pay the latter $500,000 in 
cash for two-thirds of the bonds and stock (then in the 
hands of Drexel, Morgan & Co., and representing the 
railway property), and all the Union Coal Company stock, 
with the option, on the part of the syndicate, to acquire 
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the other third by paying the additional amount of $250,- 
000, or a total purchase price of $750,000. (Rec., 415.) 


The syndicate, out of the purchase price, was to pay: 

First. Crawford’s indebtedness to Drexel, Morgan & 
Co., and procure his notes therefor to be canceled and 
surrendered to him. 

Second. All debts of the railway company, which 
should be decreed to be liens prior to the mortgage on the 
foreclosure proceeding contemplated by the contract; or 
which should be decided by the court to be equitably 
payable out of the sale-proceeds of the railway prior to 
the mortgage, under such foreclosure proceedings; and all 
indebtedness incurred by the receiver, before January 15, 
1885, and not paid out of the earnings made before that 
time. 

Third. The indebtedness of the Union Coal Company, 
not exceeding $1,500. 

Fourth. The balance to Henry Crawford or his as-_ 
signs. 

Crawford was to procure all the bonds and stock of the 
railway company ($1,200,000 of bonds and $1,200,000 
of stock), and the stock of the coal company to be delivered 
to appellant. 

He was to procure his construction contract to be can- 
celed and release the railway company from any liability 
thereunder, to issue to himself any income bonds, or for 
any other rights or claims that had accrued to him by 
virtue of such contract. 

There were various other guarantees on the part of 
Crawford, inserted in the contract, when it came to be 


written out. 


One was that the $1,200,000 of capital stock was “ full 
‘ paid and was non-assessable.” 


Another was that the debts of the railway company, 
which should be held prior in right of payment to the 
$1,200,000 of bonds and coupons should not exceed 
$100,000, and that if they should exceed that sum he 
would pay the syndicate the excess with interest, and that 
the latter might, at their option, take such excess out of 
the one-third interest in the securities retained by Craw- 
ford. 


It was further agreed that this arrangement and con- 
tract should supersede, and be a substitute for all written 
or verbal agreements inconsistent with such contract and 
respecting the subject-matter, theretofore entered into be- 
tween Crawford and appellant and Nickerson. (See 
syndicate agreement, Rec., 911-915.) 


zt. It was then agreed between Crawford and the 
bank that he should assign to the bank as collateral se- 
curity for his indebtedness to it, all his interest in the 
syndicate agreement, and all moneys or securities which 
should accrue or be coming to him by virtue thereof; and 
that in consideration of the same, the bank should surren- 
der to him the securities it then held of the market value 
-~as shown ante—-from $116,000 to $150,000. (Rec., 


915° 917-) 

22. Those contracts having been entered into, the ap- 
pellant, under date of January 2, 1885, caused to be pre- 
pared an agreement between the members of the syndi- 
cate. 

That refers to the former agreement of December 
26th, between Crawford, and appellant for the syndicate, 
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and makes appellant their agent to procure the foreclosure 
of the mortgage, bid off the property and organize a 
corporation to which the property bid off at the fore- 
closure sale should be cunveved. It is, in eflect, a sub- 
scription agreement, with various provisions not material 
here. (Rec., g18, 920.) 


23. On January 12, 1885, appellant, having collected 
from Mr. Nickerson, as a member of the syndicate, 
$150,000, the amount of his subscription thereto, and 
from another member $15,000, sent the amount of Craw- 
ford’s indebtedness ($392,363.24) in drafts to Drexel, 
Morgan & Co., and requested them to send the securities 
held by them to him (appelfant), under the contract of 
June 25th. 

He further informed them that Mr. Nickerson’s interest 
had been purchased by him, appellant. 


He also requested them to send Crawford's notes 
“ canceled,” and an order on the Union National Bank of 
Chicago for the $800,000 of unissued bonds of: the rail- 
way company; also, all papers relating to the road, ab- 
stracts of title, etc., and any other information retained by 
them. (Rec., 921, 922.) 

Drexel, Morgan & Co, accordingly, on January rath, 
remitted to appellant the $1,200,000 of bonds, the order 
for the other $800,000, $1,200,000 of capital stock, 
Crawford’s notes canceled, and various agreements and 
copies of resolutions of the directors of the railway com- 
pany, etc. (Rec., 922, 923.) 

That $1,200,000 of issued bonds comprised the $1,000,- 
ooo delivered by Foster to Starin for Crawford in Decem- 
ber, 1881; and the $200,000 authorized to be issued by 
the directors February 18, 1884, under Crawford's con- 
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struction contract. The $1,200,000 of capital stock, was 
the same, which Crawford, as president, had issued to 
himself January 26, 1854, without any authority, and 
which the directors authorized at their meeting of Febru- 
ary 18, 1884, to be issued under the construction contract, 
and again had authorized to be issued at their meeting of 
May 5, 1884—$492,450, in lieu of an equal amount of the 
stock of the Indiana and Chicago and Block Coal railroad 
companies—and $707,550 under Crawford’s construction 


contract. 


On January 15 Crawford indorsed on the syndicate 
contract the following: 


“IT hereby acknowledge that H. H. Porter has this day 
“ paid for my account under this contract three hundred 
‘¢ and ninety-two thousand three hundred and sixty-three 
« dollars and twenty-four cents ($392,363.24), by pay- 
‘“ ment of my indebtedness to Drexel, Morgan & Co., to 
“that amount.” (Rec., 915.) Onthe next day he in- 
dorsed on his agreement of assignment of the syndicate 
contract to the First National Bank his receipt of the 
securities that were therein agreed to be surrendered to 
him. (Rec., 917.) 


24. The $1,200,000 of capital stock was all voted at 
the next stockholders’ meeting of the company, held on 
April 6, 1885, for a board of directors designated by 
the appellant, and not one of which directors was the 
owner of a share of stock or had any interest in the cor- 
poration, any more than their predecessors since June 
23, 1881. (Rec., 898-900, 386-389, 337-342, 389-395, 
519-522.) oS 

25. The original Indiana and Chicago Railway Com- 
pany was insolvent when Crawford obtained the $1,000,- 


009 of its bonds in the latter part of December, 1881, if 
Crawford’s own prior advances constituted an indebted- 
ness against the corporation. (Rec., 495, 496, 650.) 

That condition continued to the end. 

When the Chicago and Block Coal Company was 
consolidated with the former company, and its property 
became bound by the mortgage, the consolidated com- 
pany was also insolvent if Crawford’s advances consti- 
tuted a debt against the consolidated company. 


26. With reference to the knowledge which these 
appellees respectively had of the pledge of the bonds with 
Drexel, Morgan & Co., Crawford’s construction contract, 
the issue of the stock and bonds thereunder, it is here 
asserted with confidence (that will be borne out by the 
record when the separate claims of the appellees shall be 
hereinafter considered in connection with the reply to the 
briefs and arguments for appellant) that not one of the 
appellees had at any time before the appointment of the 
receiver, any such knowledge of the facts, as claimed on 
behalf of appellant, or such as should preclude either 
appellee from contesting the validity of those transactions. 


27. The history of the litigation, as shown by the 
pleadings, orders and decrees of court, and reports of 
the master, have been set forth at much length in the 
brief and argument, which will, be filed in support of the 
motions by appellees to dismiss the appeals. 

Mr. Butler, in his brief and argument for appellant, 
states that, “ Proper pleadings were filed and issues 
“joined.” (Page 26.) 

Sufficient appears, that the state court, at the instance 
of creditors of this insolvent railway company had 
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appointed a receiver for it, and taken possession of its 
property, before appellant filed his bill in this case to fore- 
close the mortgages. 


The subsequent proceedings by which the creditors’ 
suit, with the receivership, was transferred to the Circuit 
court, and consolidated with appellant’s bill for foreclosure, 
do not change the legal effect of the proceeding, which 
was: That whilst a court of equity was engaged in ad- 
ministering the property of an insolvent corporation in its 
custody, at the instance of, and for the benefit of creditors, 
appellant intervened in that proceeding and claimed a first 
lien on all the property, as against all creditors, by virtue 
of mortgages securing his $1,200,000 of bonds. 


28. The result of the litigation, which ensued, wasa final 
adjudication between those creditors and himself that their 
claims for labor done and materials used in the construc- 
tion of the railway, prior to the appointment of the re- 
ceiver, were superior in lien to the lien of appellant’s 
mortgages. By the application of appellant himself, a sale 
was procured and made in satisfaction of both liens, by 
which the title to the property passed to the purchaser 
freed from all liens. Appellant became the purchaser 
and has received title to and possession of the property. 


BRIEF AND ARGUMENT. 
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I. 


THE PRIORITY OF LIEN IN FAVOR OF APPELLEES’ CLAIMS 
UPON THE RAILWAY PROPERTY HAVING BEEN ESTAB- 
LISHED BY THE DECREE FOR FORECLOSURE AND SALE 
OF FEBRUARY 16, 1886, AS AMENDED BY THE SUP- 
PLEMENTAL DECREE OF MARCH 2, 1886, THE CIRCUIT 
COURT DID NOT ERR IN DECREEING THE PAYMENT OF 
THE SAME OUT OF THE PROCEEDS OF SALE IN THE SAME 
ORDER OF PRIORITY. 

These appellees became parties to the suit at the fol- 
lowing times: 
1. Irwin was a defendant to the original bill. 


2. The Cleveland Rolling Mill Company filed an 
answer on June 24, 1885. (Rec., 42.) 


3. The Pittsburgh Bessemer Steel Company filed its 
intervening petition on August 11, 1885. (Rec., 71.) 


4. Crerar, Adams & Co. filed an intervening petition 
October 2, 1885. (Rec., go.) 

5. The Smith Bridge Company filed its intervening 
petition April 18, 1885. (Rec., 24.) This petition was 
never withdrawn, and an amended petition was filed De- 
cember 29, 1885. (Rec., 131.) 

On February 16, 1886, a decree was entered foreclos- 
ing the mortgages and ordering a sale of the property. 
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Bets. 


By the sixth paragraph thereof it was adjudged “ that 
“the unpaid valid claims against said railway company, 
“ accruing for right of way, lands, /ador, rolling stock and 
“ materials used in the construction and betterment of said 
‘railway, whether reduced to judgment or remaining in 
“ Open account, are hereby adjudged and decreed to be 
“ prior, superior and paramount to the lien of the said 
‘“ mortgages or deeds of trust and bonds secured there- 
“by.” Rec., 131.) 

By the ninth paragraph a reference was ordered to the 
master to take testimony and report, among other things, 
“ before or at the day of confirmation of the sale made 
“ hereunder, the amount due the several claimants under 
“the sixth paragraph of this decree, showing the amount 
“ due each claimant.” (Rec., 133.) 

Appellant excepted to the foregoing part of the sixth 
paragraph, and prayed an appeal, which was granted on 
giving bond to the satisfaction of the court. (Rec., 
134.) No bond was given. 

Afterwards, on the 27th day of March, 1886, the mas- 
ter filed his report, showing that a certified copy of said 
decree came to his hands on ‘the 22d day of February, 
1886, and that he, on said March 27th, had sold the prop- 
erty to the appellant. (Rec., 147.) 

On April §, 1886, appellant, not waiting for the mas- 
ter’s report on the claims, filed his petition, asking that the 
sale be confirmed. In this petition appellant recited that 
an amendment had been made to the decree on March 2, 
1886, requiring all persons to present and file with the 
master their claims prior to the day of sale or be forever 
barred, and that the purchaser, under the decree, should 
take the property free and discharged of all liens and 
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claims, including the two classes of claims mentioned in 
the sixth paragraph. (Rec., 150.) 

This amendment being omitted from the record, the 
clerk has sent a certified copy thereof to the solicitors of 
the respective parties, and Mr. Butler has incorporated it 
in his brief at page 31. 

The sale was confirmed at once, and the master was 
directed to execute a deed to the appellant, and the re- 
ceiver was directed to place the appellant in possession of 
the property upon payment of the purchase money. In 
this same petition appellant stated that he was then the 
owner of receiver’s certificates mentioned in the decree, 
amounting in the aggregate to $157,884.64, and asked 
that the same might be received as cash, which was ac- 
cordingly allowed, and he paid the remainder of the pur- 
chase money into the registry of the court. 


All these proceedings were had at the November term, 
1885, of the Circuit court. 

Appellees insist that upon the rendition of thé decree 
on February 16, 1886, appellant had the right of election 
to decline to accept it as rendered, or to accept it and pro- 
ceed with its enforcement. He chose to pursue the latter 
course, and caused the property to be sold, purchased it, 
took title and possession, paying the purchase money and 
receiving back a part thereof by way of the receiver's 
certificates. In short, he voluntarily elected to abandon 
all further controversy over the right of priority between 
himself and these appellees, as established by the sixtn 
paragraph of the decree. Perhaps he was moved to this 
course of conduct because he thought that to acquire the 
immediate possession of the property was of greater ad- 
vantage to him than to pursue the litigation with these 
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appellees. Another consideration, no doubt, was that he 
thereby acquired the property in pursuance of the ex- 
pressed purpose and fulfillment of the “syndicate agree- 
ment,” and left the controversy over the amount of these 
claims to be determined between the claimants on the one 
hand, and Mr. Crawford and his assignee, the First Na- 
tional Bank of Chicago, on the other, in accordance with 
the provisions of said contract. (Rec., g11 e¢ seq.) 

Whatever may have been the motive or purpose, the 
effect and result of this action works a conclusive es- 
toppel against him to further question the conclusiveness 
of the decree on the question of priority of liens. ‘One 
‘who accepts the benefit of a judgment will not there- 
‘after be permitted to assign error upon it.” 


Bigelow on Estoppel, 588. 


Again, appeals are allowed to this court from _ final 
decrees only. (R.S. U.S., Sec. 692.) 

Appellees insist that the decree of February 16, 1886, 
with the amendment of March 22d, and the order of 
confirmation thereof of April 5th, constitute a final decree 
within the meaning of the statute as construed by this 
Court; and that the same cannot now be reviewed on 
another appeal from an order made at a subsequent term 
in pursuance and execution thereof, in making distribution 
of the funds arising from the sale. 


Appellant did not wait the master’s report on the 
claims, but procured the sale to be made as speedily as 
possible. That report was not brought in until August 
31, 1886. (Rec., 70 ef seq.) 


Appellant filed exceptions on September 28, 1886 
(Rec., 181), and on October 8, 1886. (Rec., 185.) 
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On the next day his exceptions were overruled, and 
payment was ordered to be made out of the funds in the 
registry of the court, as follows: 


To the Smith Bridge Company............$23,345-54 
To the Cleveland Rolling Mill Company..... 33,112.32 
To Crerar, Adams & Co..............666- 8,723.71 
To the Pittsburgh Bessemer Steel Company... 14,458.55 
To Volney Q. Irwin.... ..........e e000 12,789.98 


From these orders of distribution appellant brought 
these appeals (Rec., 192, ef seg.), and seeks thereby 
to review the rights of priority as established by the sixth 
paragraph of the decree of February 16, 1886. No 
question is made as to the amounts. 

The rights of these appellees in the property of the 
railroad and proceeds arising from the sale were adjudi- 
dicated by the terms of the decree directing the sale of 
the property. The only question remaining was to 
ascertain the amounts, and for that purpose the claims 
were referred to the master. The amounts ‘are not 
questioned. By procuring a sale, confirmation, title and 
possession before the report was in, appellant waived or 
abandoned all further exception tc the claim. 


The decree was final. : 
Mills v. Hoag, 7 Paige Chy., 18 (approved 
in Beber v. Russell, 19 How., 285). 
Ray v. Law, 3 Cranch, 179. 
Forgay v. Conrad, 6 How., 210. 
Thompson v. Dean, 7 Wall., 742. 
Railroad Co. v. Bradley, 7 Wall, $75. 
Green v. Fisk, 103 U.S., §18. 
Grant v. Ins. Co., 106 U. S., 429. 
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Bostwick v. Brinkerhof, 106 U.S., 3. 

Railroad Co. v. Express Co., 108 U. S., 24. 

Winthrop Tron Co.v. Meeker, 109 U.S., 
180. 


One of the questions which arises in the consideration 
of this matter 1s: 

In distributing the proceeds of sale of property, sold 
under a decree of an equity court to satisfy liens adjudged 
by such decree, must the order of distribution follow such 
former decree? It would seem that the statement of the 
question involves its necessary answer, 

This Court, in stating the reasons why, in foreclosure 
suits, a decree which settles all rights of the parties, and 
leaves nothing to be done but to make a sale and pay over 
the proceeds, is a final decree, said: * The reason is that, in 
“such a case, the sale ts the execution of the decree of the 
“court, and simply enforces the rights of the parties as 
“ finally adjudicated.” 

Green v. Fisk, 103 U.S. (13 Otto) 520. 


[The italics in this brief are our own. | 


If this is not true, then, it is suggested, that in an ordi- 
nary case of foreclosure of a railway mortgage, where the 
trustee in the mortgage is complainant, and the court de- 
crees that the mortgage is a first lien as security for all 
outstanding bonds, and orders foreclosure of sale, no 
reason is seen why the same defense, set up against the 
trustee, could not be made by the mortgagor-corporation 
against every bondholder who should claim his distributive 
share of the proceeds of sale. 

This difficulty would also present itself: By the decree 
for foreclosure and sale, the court fixed the character 
which the respective claims of creditors must have 
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in order to receive the benefit of the lien. It referred 
those claims to the master to take proof and report 
upon that question as to every claim, viz: Whether 
it was incurred in the construction, betterment or opera- 
tion of the railway prior to the appointment of a receiver, 
and to what amount? The master and all the parties 
were, by well settled rules of equity procedure, confined 
to those questions. But when that evidence, on those 
issues, should be reported by the master with his _find- 
ings, the court must decide again the question of priority 
of lien, upon issues not referred, and on evidence which it 
had, by its order of reference, precluded the parties from 
going into before the master. 


Appellant, after the sale and confirmation and _ posses- 
sion by himself of the property, sought to again raise the 
issue with appellees over that question of priority. 

On June 4, 1886, he applied to the Court for leave to file 
separate answers to the claims of appellees, denying their 
priority of lien, and which application was by the Court 
denied. (Rec., 154-170.) 

If the Circuit court was required to distribute the pro- 
ceeds of sale according to the priorities of lien on the 
property sold, as tixed by its decree for foreclosure and 
sale, then in reviewing its decree of distribution, it could 
not be contended that this Court should reverse that de- 
cree, because the former decree was wrong, although the 
Circuit court had rightfully followed it in the order of dis- 


tribution. 


Another strange legal anomaly would be presented if 
this Court is now required by legal rules to review the 


former decree. 


By the execution of that decree, the mortgage upon the 
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railway property was satisfied, and the mortgage, in legal 
effect, canceled. 


Yet, if our adversaries are correct, the mortgagee may 
turn about and successfully claim an interest in the pro- 
ceeds of the property by virtue of his mortgage, after its 
lien has been satisfied, greater than was adjudged to it in 
the very decree by whose execution it was in effect can- 
celed. 


In other words, the mortgage by the process of its ex- 
tinction, comes to represent a greater interest than when 
in full vitality. 

Let it be supposed that the decree of February 16 did 
not have the effect to authorize a foreclosure of the cred- 
itors’ lien and sale of the property freed from that lien, 
just as appellant and his counsel seem to have feared 
when they applied and procured the supplemental decree 
of March 2; that a sale had been made foreclosing only 
the lien of the mortgage, and title had passed to the pur- 
chaser, subject to the lien declared by the sixth paragraph 
of the original decree in favor of claims of the character 
therein designated, and that subsequently the claims were 
all adjudged and ordered to be paid, in accordance with 
that paragraph, and the purchaser decreed to pay them: 
The appellant would then have been precluded, as com- 
plainant and bondholder, from contesting the payment of 
those claims, upon the principle declared by the Court in 
Farmers’ Loan and Trust Company v. Waterman, 106 
U. S. (16 Otto), 265. 

When the logic, which underlies that principle, is sought 
for, it is submitted that it will be found to necessarily in- 
volve the proposition that a mortgagee procuring a sale 
under a decree for foreclosure, fixing the extent and pri- 
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ority of his mortgage lien, in and upon the property fore- 

closed and sold, becomes thereby entitled to that precise 
interest and priority in the proceeds of sale of that prop- 
erty—no less and no more. 

In the case above supposed, where appellant, not as 
complainant and bendholder, but as purchaser, should de- 
sire to contest the amount of the creditors’ hens, he cer- 
tainly could have no greater or different rights than 
would belong to a mere stranger, who had become the 
purchaser. 

Then the question.arises: Could a purchaser, who had 
bought the property, expressly subject to the liens of 
creditors, whose claims against the railway company were 
incurred before the appointment of the receiver, in the con 
struction, betterment or operation of its road, as such 
claims should thereafter be adjudged, attack the binding 
force of that decree? Such purchaser could contest each 
claim upon the issue, whether it was of the character 
designated in the decree, and the amount which should 
be allowed as an indebtedness. But to permit such pur- 
chaser to re-litigate the question, of whether that decree 
was erroneous, in establishing such priority of lien would, 
it is with deference submitted, overthrow well settled 
principles, governing decrees for foreclosure and judicial 
sales. 

In the first place, it would require a litigation to be 
carried on over the relative priorities of lien of the mort- 
gagee and creditors, after the hen of the former had been 
saiisfied, and he no longer a party in interest in the new, 
or revived, litigation. 

In the second place, it would allow a purchaser ata 
judicial sale not only to take ttle from the court, subject 
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to the prior rights of parties adjudged by the court, to 
turn about and stultify himself by denying such prior 
rights, but in effect allow him to deny his own title, be- 
cause that must rest on the validity of the very decree he 
assails. 

The case would be analogous to that of a party witha 
second mortgage, made expressly subject to a prior in- 
cumbrance, denying, not only the supremacy of the first 
mortgage, but the right of the mortgagor to execute 
éither instrument. 

This Court has held that a purchaser at a judicial sale 
becomes a party to the cause only as to his purchase. 

Blossom v. Railroad Company, 1 Wallace, 
655. 


To allow him to contend a second time with either of 
the parties to the cause over those matters which were 
determined before he became a purchaser, would, in 
effect, give him the rights of a party generally in the 
cause, tend to unsettle titles acquired through judicial 
sales, and introduce an element of speculation, accom- 
panying such purchases, with a power to foment and 
continue litigation, which are directly contrary to the 
principles long established by courts of equity for the reg- 
ulation of sales made under their decrees. 

If, then, appellant could not, and should not, have been 
permitted to wage further controversy with, appellees 
over their priorities, in case the lien of the latter had not 
been foreclosed, but the property sold under the decree 
foreclosing the mortgage only, then it is submitted that 
he ought not to acquire any greater rights by having pro- 
cured the decree of March 2d, by which the lien of ap- 


pellees was foreclosed and the property sold to appellant 


himself, free and clear of that lien. That supplemental 
decree recites that it was entered on the motion of ap- 
pellant. (See Mr. Butler’s brief, pp. 31 and 32.) 

The case of Swan v. Wright's Executor, t10 U. 
ee 590, involved the principle which is here contended for on 
behalf of the appellees. 

The controversy in that case was over the right 
of a purchaser of railway property at a foreclosure 
sale to contest certain claims on the ground of fraud. 
The amount of those claims had not been deter- 
mined at the time of the decree for foreclosure and 
sale, but were before the Court for such determination. 
That decree provided that the sale « shall be subject to the 
“ liens established, or which may be established, by said 


“ court in this cause on reference heretofore had and now 
“pending, as prior and superior to the lien of the 
“T “holders of bonds issued under the first mortgage de- 
“ creed to be foreclosed by former decree in said cause ;” 
further, “that all moneys paid as earnest under this de- 
“cree shall forthwith be reported to this court, and subject 
‘to its order, and upon the confirmation of the sale made. 
‘under this decree, the purchaser shall have and be in- 
“vested with a good title tothe said railroad and property 
“sold under this decree, subject only to what may remain 
’ “unpaid of the claims and liens established by this court 
‘as paramount and superior to the liens of the first mort- 
“ gage and first mortgage bondholders.” Stull further 
the balance of the purchaser's bid remaining after paying 
said earnest money was directed to be paid in such 
F manner and at such time as the court may direct, 
“except that said balance may be paid by the purchaser 
“on any claims which may have been established 
“by the court in this cause as paramount and superior 
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“liens to said first mortgage and said first mortgage 
“ bondholders.” The sale took place before the report 
on the claims in question came up for decision. The as- 
signee of the purchaser contested the validity of the claims 
and asked to have them re-submitted, with leave to pro- 
duce additional evidence in opposition to them. That 
motion was denied. He then asked to file exceptions to 
the report; that application was also denied, and the report 
was in all things confirmed. Afterwards the sale to the 
assignee of the purchaser was also confirined. The decree 
of confirmation provided in substance that the sale was 
made subject to the payment of claims established by the 
former decree, or subsequent to the decree of confirmation 
and before the confirmation of the sale, or which might 
thereafter be established by the court in the cause, on the 
reference theretofore had and then pending. Subsequently 
a new corporation, to which had been conveyed the rail- 
way and property, filed its bill, attacking the validity of 
those claims upon the ground of fraud, and this Court 
held that the bill had been properly dismissed by the Cir- 
cuit court. On page §98 the Court sav: 

“The claim of appellant, as the purchaser of the 
“ property, to reopen the litigation, to which he was not 
“a party, and which related to liens expressly subject to 
“which the property was sold, purchased, and conveyed, 
‘and which lens were fully examined upon issues be- 
“tween and notice to those who, at the time the decree of 
“sale was rendered, were alone interested in their recog- 
“nition or rejection, does not seem to rest upon any found- 
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‘ation of justice or equity.” 
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II. 


THE RELATIONS WHICH HENRY CRAWFORD SUSTAINED 


‘ TOWARDS EACH OF THE APPELLEES WHEN THEIR RE- 
SPECTIVE CLAIMS ACCRUED, AND ALSO HIS RELATIONS 


TO THE RAILWAY CORPORATION, WERE SUCH AS TO 
PRECLUDE HIM, UNDER THE FRINCIPLES ENFORCED BY 
COURTS OF EQUITY, FROM ACQUIRING THE MORTGAGE- 
BONDS IN CONTROVERSY, TO THE PREJUDICE OF APPEL- 
LEES. 

In the discussion of the above proposition we shall as- 


sume that the evidence proves, that on and after October 
3, 1881, when Mr. Crawford, in the name of the railway 


: : company, made the contract with the Pittsburgh Besse- 
‘| mer Steel Company (the first entered into by either of 
the appellees), he was in practical control of the corpora- 


tion. We shall assume that such was the fact, because 
Crawford himself swore to it, as well as every other 
person connected with the company at that time, who was 
called as a witness. We have found it nowhere seriously 
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denied in the case, except in the briefs for appellant. 


The question is: Can a person thus in control of a 
railway corporation, absolutely, as much as of “the 
“clothes he wore,” as completely as if he were a 
“ corporation sole,” and exercising his authority as fully 
as the “owner of a horse and buggy” in the matter of 
driving, contract debts in its name for materials and labor 
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used in the construction of its road, and then, at his pleas- 
ure, have the corporation execute and record a mortgage, 
and himself take the bonds secured thereby, and hold the 
same, as a preference, for amounts he had himself paid out 
as sole stockholder and owner, without any contract there- 


for with the corporation, express or implied? 
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It is claimed, on behalf of appellant, that the courts 
have never gone so far as to impress a fiduciary relation 
upon one holding the position of Mr. Crawford. Whilst 
that contention is one that cannot be sustained by the de- 
cisions, yet, let it be conceded, for the argument, that such 
is the case. It certainly cannot be claimed that in any 
analogous case, a court of equity has ever carried out, 
and given eflect to transactions upon their merits, such as 
are here shown. 


By an almost uniform current of decisions, courts of 
equity have declared that directors, trustees, agents and 
officers of a corporation are trustees in dealing with the 
corporate-business or property. 


Whether a particular transaction, on the part of any 
of them, with their corporation, shall be allowed to 
stand, will depend upon the special facts surrounding that 


particular transaction. 


It has been the just pride of courts of equity that their 
rules, adopted for the prevention of wrong-doing, bad faith 
and the violation of confidence reposed, whilst resting 
upon fixed principles, shall not be so specifically formu- 
lated, that adroit and unconscionable men may be able, 
under an exact compliance with their requirements, to 
effect their evil purposes, because experience has taught, 
that such men, in carrying forward dishonest transactions, 
are careful to bring their proceedings within all prescribed 
rules, and set them forth in accordance with all requisite 
formulas. 


As was said by this Court, in the case of Graffam v. 
Burgess (117 U.S., p. 186): 

“It is insisted that the proceedings were all conducted 
“according to the forms of law. Very likely. Some of 


“the most atrocious frauds are committed in that way. 
“ Indeed, the greater the fraud intended, the more partic- 
“ular the parties to it often are to proceed according to 
“the strictest forms of law.” 


The situation at the time the $1,000,000 of bonds were ob- 
tained by Crawford was, that the corporation was indebted 
to various third persons for labor and supplies. Their 
debts had been contracted by his own procurement, either 
in person or by his agents, upon the credit of the com- 
pany, the creditors relying upon its property for payment. 

Crawford was not proceeding upon the idea that the 
company owed him anything; the only obligation the 
company was under to him, if at all, was—as he himself 
swears—-for voluntary advances of moneys upon his part, 
without any contract or agreement with the corporation 
for such advances or repayment. He was engaged in 
building his own railroad. He advanced his money to 
pay for labor and material in constructing his own prop- 
erty, upon the faith that after the debts to third persons 
were all paid, he would own it. 


When the enterprise began to meet financial embarrass- 
ment, and the general business outlook of the country to 
grow dark, he asked Foster for the bonds, and Foster gave 
them to him to the amount of a million dollars. And then, 
without any change in matters along the line of the road, 
materials continued to be furnished and labor to be per- 
formed, the same as before. And it is insisted by appel- 
lant’s counsel, that those bonds rest upon a superior equity 
to the claims of those third persons, who thus furnished 
material and labor, which went to enhance the security of 
the bonds. 


It may be true that a corporation, having several cred- 
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itors, may prefer one or more of them, by executing a 
mortgage upon all its franchises and property to secure 
some at the expense of the others. 


That is not this case. 

Crawford had not paid out over three hundred thou- 
sand dollars, when he demanded from Foster, and re- 
ceived, a miilion dollars in bonds, secured by a first 
lien upon all the franshises and the property then 
placed in the railroad, or that thereafter might be placed 
therein. What right had Foster to deliver those bonds 
for the corporation to secure Crawford for his voluntary 
advances, and leave the other creditors remediless? If it 
be answered, that the board of directors, at the meeting of 
October 29, 1881, gave him such authority, the facts con- 
tradict it. The president was authorized to “ negotiate” 
the bonds, not A/edge them. In so important a transac- 
tion as this, where the president was authorized to nego- 
tiate an entire issue of first mortgage bonds for the 
purpose of building the railroad, and he delivered one 
million dollars of them to one creditor of the company, as 
security for past advances, amounting to less than one- 
third that sum, the transaction amounts to a fraud, not 
only upon the other, unsecured creditors, but upon the 
corporation itself. 

But even the board of directors, as then constituted and 
controlled, were powerless to give Crawford a_ prior 
security to other creditors. They were his agents and 
creatures of his will. At that very time he held and 
owned, by purchase, the certificates of stock of five out of 
the nine. Those credentials, which the law of this com- 
pany's existence made essential to the official life of these 
five directors, were in the possession and ownership of the 
man between whom, and the corporation, they undertook 
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to make a contract of this gravity, putting in his power a 
first security of a million dollars upon all it had or ever 
would have. 

At the time these bonds were delivered, all the evidence 
shows this corporation to have been insolvent. In other 
words, its property, on a sale, would not have paid its 
debts, and Crawford’s own evidence shows, that it was in 
apprehension of insolvency, that he asked for and got the 
bonds. 


That under such circumstances that property was a 
trust fund to pay its creditors is well settled. 
Wood v. Dummer, 3 Mason, 313. 
Curran v. The State of Arkansas et al., 15 
How (U.S.), 304. 


These directors then should have, as impartial trustees, 
seen to it that the property was administered as a trust 
fund. 

Under the facts, it requires no argument to show that 
as between the creditors, who had furnished labor and 
materials to the company, by Crawford’s procurement 
(relying on its property for payment), and Crawford, who 
had advanced money in part payment for work and sup- 
plies, without any contract with the company, and as its 
sole proprietor, that it was grossly unfair to give him a 
first lien on all that property for three times the amount 
of his advances and leave those creditors without any re- 
dress. The evidence leaves it clear, also, that as between 
Crawford and the creditors, Foster and his board of 
directors were in no position to act as impartial trustees. 
They were not in position even to act impartially for the 
company, as against Crawford. He held the control of 
the stock. He even owned the stock of a majority of 
the board. 
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By the agreement of June 23 he held the places on the 
board of the entire nine directors at his disposal. What 
actually happened when he demanded the authority of 
the board for the bonds and mortgage, and that Foster 
be authorized to negotiate the bonds, and afterwards, 
when he demanded the bonds of Foster, only goes to 
show, how salutary is that principle of equity in the pre- 
vention of injustice, which keeps a person in Crawford’s 
position of corporate-control from using it for his own 
selfish ends. 


Had Crawford been one director out of the nine, when 
he got the bonds, then the uniform decisions of the courts 
would have left nothing to urge in favor of the transac- 
tion. Why? Because being one of nine trustees in con- 
trol of the corporation, he and his associates could not 
make a valid contract for security to himself on the part 
of the corporation. It is submitted that this transaction 
stands on no firmer ground, where he is not only the 
owner of the corporation, but in absolute control of the 
whole board of directors. 


But as unjustifiable as the matter was in any view, 
Crawford did not even have the semblance of authority 
from his superserviceable board of directors and president 
to do with the bonds as he did. The unsigned memoran- 
dum left by Foster with the bonds, stating what disposi- 
tion should be made of them, clearly provides for their 
sale and use of the proceeds. There was no authority 
to pledge them; and the first pledge with Dull and Mc- 
Cormack, and the second gvith Drexel, Morgan & Co., 
were each a plain violation of the letter and _ spirit, 


not only of Foster’s memorandum, but also of the resolu- 
tion of the board of October 29, 1881. 
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The doctrine of courts of equity declaring fraudulent 
and void, at the instance of a corporation, any contract, 
made by authority of its directors, wherein any director 
is interested personally on the other side, involves the 
same principle contended for here as against Crawford. 
The question always is: Were those directors in position 
to act fairly, as between their corporation and the other 
party? Had Foster and his directors been dealing with 
Crawford, as a third person at arm’s length, and as one 
who had no control of the corporation, they never would 
have put in his possession a million dollars of the com- 
pany’s obligations, secured by a first mortgage on all its 
franchises and property, present and prospective, with 
power to strip the corporation of everything and leave its 
creditors unpaid. - 


In the case of Goodin v. Cincinnati R. R. Co., 18 
Ohio State Reps., 169, the Court declared the action of a 
board of directors of a canal company fraudulent and 
void in authorizing an agreement on the part of that 
company for the sale of its canal toa railroad company. 
The majority of the directors of the canal campany do 
not appear to have been interested in the railroad com- 
pany, but they were elected tu the tuterest of the railroad 
company, and upon stock owned by tt. 


° 

In Kohler vy. Black River Falls and Jron Company, 2 
Black, 715, the Court declared a mortgage, made to secure 
the debts due to certain directors, and fo others who were 
not directors, void in toto. The Court say: “In executing 
“ this mortgage and thereby securing advantages which 
“ were not common to all the stockholders, they were 


“« guilty of an unauthorized act, and violated a_ plain 


“ principle of equity applicable to trustees.” 


The true test as to the equities of these creditors as 
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against Crawford, upon this point, is to consider the case 
freed from the subsequent hypothecations and sales of the 
bonds, just as if Crawford himself had advanced the 
money which Drexel, Morgan & Co. loaned to him, and | 
as if Crawford had been the plaintiff, instead of Porter. 

Because—as we shall see—Drexel, Morgan & Co., and m 3 
appellant and his syndicate, are in no better position than 
Crawford would be in. After the road had been built, 
and in the condition it was found when the Court took 
possession in October, 1884, Crawford files a bill to fore- 
close the mortgage securing the million dollars of bonds 
delivered to him in December, 1881, and the $200,000 
received in February, 1884, just as shown. The unpaid 
creditors are made defendants, and it is shown by them, 
that the construction contract, and the action of the board 
of directors were as proved here. Unable to maintain 
the claim to the $200,000 of bonds, under the construc- 
tion contract, nor to uphold that contract itself, he falls 
back upon his equity to the million dollars of bonds ob- 
tained from Foster. 


Those creditors show, that when Crawford made the 
advances, from June, 1881, down to the time he got the 
bonds, he had no agreement with the company for a lien 
for his advances, nor even a claim against it, but he paid 
out his money as owner; that he had control of the di- 
rectory; and that Foster, the president, as between Craw- 
ford and the company and its creditors (and every 
one but Foster himself), obeyed Crawford’s wishes in 


everything: | 

That in authorizing Foster to deal with the bonds, the Be if 
board, in its resolution (drawn by Crawford himself ), 
authorized him to “negotiate ” the bonds, and that Fos- 
ter’s memoranda as to disposition of the bonds by Craw- 


73 


ford, only contemplated or provided for the “ proceeds ” 
of the bonds to be used, and that Crawford was to have 
part of the “ proceeds ” to reimburse him for advances, 
upon condition that he should furnish the necessary money 
to pay the debts contracted since July 1, 1881, and to 
complete the road, and equip it from Fair Oaks to Attica: 


That Crawford had done none of these things in full, 
but had partly built the road and partly equipped ‘it, and 
had left the company saddled with nearly $200,000 of 
debts for construction: That in addition to this, he had 
issued to himself over $700,000 of capital stock of the — 
company without paying a dollar therefor. 


In such a case, what would be the equities of Crawford 
and these creditors? 


To give him a preference would be in effect to allow 
him to become his own creditor, and make his debt a first 
lien on his own property, to the exclusion of the creditors 
who furnished material and Jabor in building it up. 


To do this, would be to do what courts of equity have 
never yet done in making rules to prevent. fraud and im- 
position. It would be to say: If the directars of a cor- 
poration give one or more of their number, who are its 
creditors, a preference above the other creditors, in the 
payment of their debts, such preference will be set aside; 
but if a creditor owns all the stock of a corporation, and 
has absolute control of its directors (who are his mere 
agents), and he procures such directors to mortgage all 
its property and franchises to himself, and leave other 
creditors without remedy, courts of equity are powerless 
to interfere. 


What Mr. Crawford’s intention may have been in get- 
ting possession of the million dollars of bonds in the lat- 
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ter part of December, 1881, as affecting him in a moral 
sense, is not here under discussion. The necessary and 
probable effect of that transaction—if effect is to be given 
to it—upon the appellees, who then were, or subsequently 
became, creditors of the corporation, is the subject for 
‘consideration. 

Doubtless Mr. Crawford expected, at first, to be able to 
carry the enterprise to a successful end; pay all creditors 
in full, and make a fortune out of the venture, and besides 
achieve the unique distinction of being the individual owner 
of a railroad, as much as if he were a “ corporation sole.” 


No doubt he still hoped for that result when he took 
the million dollars of bonds. But the necessary effect of 
what he did when that transaction took place—if it 1s to 
stand—was to place these appellees, where by no possi- 
bility could they ever receive pay for their materials and 
labor, which went to build up the property, except as he, 
out of pure grace and favor, should pay them out of his 
own pocket. 

As was was said by Drummonp, C. J., in Ex parle 
Perkins, 5 Bissell, 265: 

‘A man must intend—such is the rule of morals, of 
“law, and of common sense—the necessary consequences 
‘of his own acts.” 


What Crawford’s original intention was is perfectly 
apparent. He testified that the only practicable method 
known to him, by which he could become sole owner of 
all the securities representing the property of the corpora- 
tion, was by means of a construction contract. He pre- 
pared such a contract, dated in October, 1881, and sent it to 
the Foster-board of directors to be authorized. He says 
that he had been trying by letter to get Foster to call the 
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board of directors together (as we infer) to authorize the 
contract, but had been unable to do so; and finally found 
out that no meeting of the board would be held until he 
should buy Foster’s remaining $10,000 of stock. 


The reason why Foster would not authorize the con- 
tract was because it would have rendered his stock 
wholly valueless, by making it subject to prior securities, 
to be owned by Crawford, at the rate of $35,000 per 
mile. : 

It is owing solely to that fact, that Crawford did not 
obtain the million dollars of bonds under that construc- 
tion contract, instead of accounting for them under his 
contract of March 18th. 


It is contended on behalf of appellees that even upon 
the theory that the mortgage of November 1, 1881, was 
a valid mortgage, yet, that it had no force or effect as a 
lien upon the property until the bonds secured thereby 
should be sssued or uttered by the corporation. 

For this corporation to legally issue by proper cor- 
porate-action its bonds, representing a first lien upon the 
property of the corporation, would seem to require, in so 
grave a matter, action by the corporation of'a different 
character than shown in this case, on the occasion, when 
Mr. Foster, the president, received from Crawford’s 
agent, the bonds then in Crawford’s possession, and hav- 
ing signed, handed them back to such ayent to the extent 
of a million dollars, without even having taken a receipt 
therefor. : 

The first corporate action taken by the directors of the 
company relative to the delivery of the million dollars of 
bonds, was the one recorded in the records of the com- 
pany, at the meeting of the Crawford-board, held on 
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March 18, 1882. As the record of that meeting was 
written up in the book by Mr. Crawford himself, he be- 
came bound, by the recitals therein, so far as they affect 
himself. : 

That record recites that, « The treasurer” |Mr. Craw- 
ford’s son], “reported to the board, that for advances 
“ made, and to be made by the contractor, there had been 
‘¢ delivered to him éo be accounted for under such contract 
‘s one thousand bonds of one thousand dollars each.” ‘That 
action the record states was “fully approved and con- 
firmed.” 

In his letter to the directors, of February 18, 1884, he 
treats the $1,000,000 of bonds as having been received 
by him under his construction contract. 

It would, therefore, seem to be clear, that the validity 
of the delivery to Crawford of the million dollars of bonds, 
hangs upon the validity of Crawford’s construction con- 
tract. 


III. 


CRAWFORD’S CONSTRUCTION CONTRACT WAS FRAUDULENT 
AND VOID AS AGAINST THE APPELLEES, CREDITORS OF 
THE CORPORATION. 


Much emphasis appears to be placed in the briefs for 
appellant upon the fact, that Crawford was not actually 
president or director of the corporation at the time the 
contract was presented to the board of directors, on the 
18th of March, 1882. He became invested with those 
offices on the 15th of that month, three days before, when 
he selected persons to take future charge of the affairs of 
this corporation, in his own employment, and wha, it is 
not denied, were his agents actuated with the single pur- 


pose of doing, or leaving undone, precisely what their 
employer directed. It is difficult in the light of the record, 
showing what was done, and in view of Crawford’s evi- 
dence, to treat with the gravity—which the interests 
involved demand—the question as to the validity or 
invalidity of this construction contract. In the first place 
its provisions are most unfair to the corporation and 
its creditors. It, in effect, gave the contractor the right 
to build pretty much such a railroad, made up of such 
materials, and constructed in such manner as he chose, 
with a right to him, that in any future extensions of 
the road at any time, at his option, he should have 
the right to build the same as contractor for the corpora- 
tion, and at the same price and on the same terms as the 
contract in question. | 


It provided for no engineer or other agent of the com- 
pany as arbitrator between the parties, to supervise the 
work of construction, and to determine whether the ma- 
terial used and the construction done were proper or fair, 
but left that matter substantially to the contractor himself. 


For building that kind of a railroad, in that sort of a 
way, the contractor was to have everything belonging to 
the railroad corporation, #2 esse or in posse, that is to say 
$60,000 per mile in first mortgage and income mortgage 
bonds, and full paid capital stock, and all subsidies, dona- 
tions, ¢fc. Although the railroad company had received 
subscriptions to the stock from the various towns along 
its line (part of which had thep, and the remainder has 
since been paid in money), to the amount of nearly 
$50,000, yet, ahead of that stock, which would ultimately 
belong to those municipalities, Crawford was to receive 
from the corporation, first and income mortgage-bonds, 
at the rate of $40,000 per mile, and capital stock on a 
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par with that which would belong to the municipalities— 
which had and were to pay full value for the shares sub- 
scribed by them—at the rate of $20,000 per mile more. 


The effect of the contract, was to place upon this rail- 
road property, as a prior and superior lien to the claims 
of all creditors then existing, or whose claims should 
thereafter accrue, first and income mortgage-bonds at the 
rate of $40,000 per mile, or a total of $3,200,000. And 
that, too, upon property, which, after its final completion, 
and at atime of greater financial prosperity than when 
the contract was made, sold at judicial sale for $501,000. 


Had Crawford, instead of having resigned at the 
opening of that meeting of the board of directors, of the 
18th of March, 1882, continued his official positions as 
president and director for about ten or fifteen minutes 
longer (the period covered by the meeting), there would 
then, under the authorities, have been no question or doubt 
as to the invalidity of that contract. 


Thomas, Trustee, v. Brownsville, Fort 
Kearney and Pacific Railroad Company, 
109 U. S., 522. 


Wardell y. Railroad Company, 103 UI. S., | 


(13 Otto), 651. 


It is submitted, however, that before a court of equity 
(which regards the substance of things done rather than 
the attendant forms), Mr. Crawford’s resignation did not 
change in the slightest degree the legal effect. 


In Gelman, Clinton and Springfield Railroad Company 
v. Aelley et al., 77 M., 426, a bill was filed by a stock- 
holder of a railroad company to set aside a contract made 
with a construction company authorized by the board of 
directors of the railroad company, for the building of the 
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road of the latter, upon the ground, that after the con- 
tract had been authorized and entered into, the president 
and two of the directors of the railroad company became 
stockholders in the construction company. The Court 
held, that this avoided the contract at the election of the 
corporation or of its stockholders. 


The Court, on pages 435-436, say: “It is not con- 
“ tested the president of the railway company, and two of 
“ the directors, af/ler the making of the contract with the 
*“ Morgan Improvement Company, became stockholders 
“in that company, with an expectation of personal gains. 
“ Their interest was acquired before the contract was 
“ performed, and during all the time it was being per- 
“ formed, they still retained their position as directors of 
“the railroad company and continued to act in its behalf. 
« This they could not rightfully do. It is no matter, it 
“ may have been really to the advantage of the railroad 
“ company, and that no fraud in fact was intended. It was 
‘a breach of the duty they owed to the stockholders, for 
‘whom they were, in a most important sense, trustees, 
“ and any one interested would be entitled to have an ac- 
“ count of the profits and gains taken, if any should be 
‘ realized under it.” | 


o 


In this case it is apparent that Mr. Crawford's control 
over his board of directors, a/fer the resignation, was 
precisely what it was defore. 

Each of those directors, present at the meeting, who 
was sworn, testified that what he did, was for the sole 
reason that Crawford requested it. 

Crawford drew the contract, presented it to Mr. Starin, 


told the latter that it was his, Crawford’s desire to resign, 
“and that the board would elect me” [him] «“ president.” 
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Crawford also stated that he had prepared a construc- 
tion contract which he presented to Starin to have ap- 
proved by the directors. That the reason why he would 
resign was, “ that he did not desire to be president of the 
“corporation, and at the same time have a contract for 
“the construction of the property owned by the corpora- 
“tion.” (Rec., 564.) 

It is recognized as an elementary principle in determin- 
ing the question as to whether a contract has actually 
been entered into, that the fact as to whether the minds 
of the contracting parties have met is all important. 


If our learned adversaries in their reply will kindly 
point out when, where and how this corporation exercised 
any judgment or deliberation in agreeing to this contract, 
aside from what Mr. Crawford determined for it, they 
will do what we submit is an impossibility. 


As bearing upon the equities between Henry Crawford 
and appellees, see: 
Bradley v. Farwell, 1 Holmes, 433. 
Emporium Co. v. Emory, §4 Ill., 345- 
Corbett v. Underwood, § Sawyer, 63. 
Cooms v. Tome, 9 Fed. Rep., 532. 
Stint v. Tacger Milling Co., 13 Fed. Rep., 
302. 

Cappera v. R. R. Co., 3 Dill., 228. 


As illustrating the arplication which courts of equity 
make of the principle which restrains persons in any re- 
lation of trust, confidence or special advantage, from using 
their positions, relations or power, to the injury of those 
who have a right, in conscience, to be dealt with fairly, the 
decision of this Court in Fackson v. Ludeling, 21 Wall., 
616, has furnished a salutary and emphatic example. — 


ee ee a 


It is presumed, that prior to that decision, other persons 
besides the appellees in that case, had made use of their 
ownership and control of railway-mortgage-bonds to the 
injury of some of their co-bondholders, and that they 
eR had done this in the belief that a court of equity could not 
reach them, provided their proceedings should be in due 
form of law; because of their supposition that, one bond- 
| : holder sustained no relations of trust or confidence to his 
co-bondholders, by virtue of their securities being pro- 
| tected by a common lien under the same instrument. 


This Court, however, under the facts in that case, 
would not suffer the great wrong, therein attempted, to 
be consummated. In that case, one of the principal 
parties to the wrong done was not a director, but, as 
stated by this Court, “he was a leading member of the 
“ combination and its chief 4gent to carry out its plans.” 


Bs The Court on page 634 say: “In this case the com- 
“ plainants rely upon no irregularity of proceeding, upon 
“no absence of form. The forms of law were scrupu- 
“ lously observed. But they rely upon faithlessness to 
“trusts and common obligations, upon combinations 
“ against the policy of the law and fraudulent, and upon 
“confederate and successful efforts to deprive them 
' «“ wrongfully of property in which they had a large inter- 
“ est, for the benefit of persons in whom they had a right 
“ to place confidence.” 
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IV. 


AS BETWEEN HENRY CRAWFORD AND APPELLEES HE IS 
ESTOPPED BY THE PROVISIONS OF HIS CONSTRUC- 
TION CONTRACT FROM CLAIMING A PRIOR LIEN UPON OR 
EQUAL DISTRIBUTION IN THE PROCEEDS OF SALE OF 
THE PROPERTY OF THE RAILWAY COMPANY. 


By the construction contract, Crawford was entitled to 
be paid on account, as the work progressed, at the rate of 
$15,000 per mile in first mortgage bonds, a like amount 
in income bonds, and also a like amount in stock. 


The provisions of the contract clearly required Craw- 
ford to construct and pay for the materials and labor 
used in building the road, as a condition to receiving the 
securities provided in the contract. 


Had Mr. Crawford himself been the complainant in 
this cause 7# form (as we shall hereafter show that he 
was 7 effect), and was seeking tq foreclose the mortgage 
for the $1,200,000 of bonds as against these appellees, 
defendants, in such a case as this (where a creditor’s suit 
to administer the assets of an insolvent corporation was 
combined with the mortgagee’s suit for foreclosure), a 
perfect answer to his demand by appellees would be found 
in his construction contract. 


The legal effect of that instrument required him to 
build and pay for the road as a condition to receiving the 
bonds and other securities. The company was to give 
him its commercial paper for his accommodation to en- 
able him to negotiate loans for the work of construction 
“ or to evidence the purchase of material,” etc., but such 
commercial paper was “ always, on maturity, to be fully 


: 


“¢ paid ” by him, “ and the railway company forever pro- 
“tected and saved harmless therefrom.” (Rec., 887, 
888. ) | 


There was no authority, in even (¢hat contract, for 
Crawford to build the road on the sole credit of the cor- 
poration, as principal debtor, as he did in the case of each 


of the appellees. 


In his letter to his board of directors of February 18, 
1884, he requests the board to issue to him “in addition 
“to the $1,000,000 first mortgage bonds, a further sum 
‘of $200,000 first mortgage bonds, and also $1,209,000 
“ income bonds and $1,200,000 of the stock, the same to 
“be a payment on account to me.” (Rec., 896, top page.) 


The road, so far as then built, was called eighty miles 
in length. The request, therefore, for the securities, was 
made and granted on the basis of $15,000 per mile of 
constructed road in each class of securities. 


At that time the claims of all the appellees had accrued 
in full, except those of Irwin and Crerar, Adams & Co., 
and those had substantially accrued. 


It is submitted that Mr. Crawford could not in such 
case be allowed to foreclose the first mortgage bonds as 
against such creditors. 


They, in working out their equities, through the cor- 
poration as against him, could insist that they had a. prior 
right to payment out of the property of the insolvent cor- 
poration. 


The corporation clearly would have a perfect defense 
against the bonds in his hands, because he had not done 
that which he had agreed-—-to the extent of the unpaid in- 
debtedness for construction with which he had burdened 
the company. The corporation, being insolvent, and in 
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his control (the same as it has been in appellant’s 
throughout these proceedings), might admit the amount 
of the mortgage debt and lien, and confess his right to a 
foreclosure the same as it has here. Yet in such a 
case as this, appellees would have the right to defend, to 
the extent of protecting their own interest. 


That defense would be upon the theory that Craw- 
ford’s construction contract should stand as against him; 
that he had never become entitled to the bonds by reason 
of the fact that it was only upon condition that he should 
pay the claims of appellees and others creditors for the 
work done and materials furnished; that, as he had him- 
self contracted with the corporation to pay the very 
claims of appellees, as a condition to receiving any bonds, 
and having failed to do that, but, on the contrary, having 
contracted the indebtedness due to appellees on the credit 
of the corporation, the bonds in his hands, as against ap- 
pellees, did not belong to him, and his claims on account 
thereof should be postponed to the rightful claims of ap- 
pellees, prior by contract and prior in equity. Not only 
to such a bill for foreclosure of the mortgage securing his 
bonds would the principles, “ he who seeks equity must 
“do equity,” and “he who comes into equity must come 
“ with clean hands,” be applicable to his case, but the naked 
contract rights of these appellees would bar and preclude 
him from obtaining a lien upon the property of the cor- 
poration, except subject to the prior lien of those appel- 
lees whose claims he was bound, not only in equity and 
good conscience to pay, but also by his written legal 
obligation. 


V. 


THE LEGAL SITUATION WAS THAT OF A CORPORATION, 
ONLY IN NAME, VESTED WITH THE LEGAL TITLE TO 
THE RAILWAY PROPERTY FOR THE USE OF HENRY 
CRAWFORD, AS SOLE BENEFICIARY. 


This is what Mr. Butler in his brief calls “ the nebular 
theory of the case.” 

We are content that the name shall stand, if it is in- 
tended as descriptive of the object under conjecture. 


We venture the assertion, that the records of our courts 

will be searched in vain for a case, where such large and 

, substantial transactions, concerning a railway corporation 

with valuabie property, were so entirely “ nebular ” as re- 

gards substantial, corporate “action, by a real board of di- 

rectors and a corps of rea/ officers, as the record in this 
case presents. 

Where a person, neither directur, officer nor agent 
of the corporation, without any consultation with those 
who officially were its representatives, makes large pur- 
chases of materials in its name and on its credit; appoints 
a general superintendent and other administrative officers 
for it, to have charge of the construction and operation 
of its road; directs a mortgage securing two millions of 
dollars of its bonds to be authorized by a board of 
directors, of whom a majority had not the slightest 
pecuniary interest in the corporation, and himself takes a 
full half of them as his own property; and then by 
another board, composed wholly of his own dependents and 
agents, has a construction contract, giving him securities 
atthe rate of $60,000 per mile, representing all present 
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or future acquired property of the company, authorized ba) 
as of course; assigns to the corporation a contract for the : 
purchase of the stock representing all the property of an- | 
other railroad company, and then takes the same contract ont 
and hypothecates it as his own property as security for Se ha bn 


his own notes, and along with it every security of the 
corporation issued or to be issued, with a guarranty that 
he has control of the corporation; and all this time keeps 
the record book of the company (the sole volume in its 
archives) in his own personal possession, where even the 
president of the corporation cannot inspect it, and writes” 
up the records himself; and then, when on the stand, 
testifies that he regarded that construction contract as 
having been entered into “rather more as a formality 
“than anything else;” that he considered himself, all this 
time, “ Aractically a corporation sole,” and respecting his 
right to do all these things, he considered his case that of 
a “man who owned a horse and buggy, had a right to 
“ drive it.” 


It will not do, in the face of this record, for our learned 
brother to make light of “the nebular theory of the case.” 
The main evidence bearing upon it comes from his own 
witness, the official records of the corporation and his 
client’s own muniments of title. 


Mr. Crawford, who thus testified, was the principal 
witness called by appellant on the hearing before the 
special commissioner; took a leading part in the examina- 
tion of appellant’s other witnesses, and was generally of 
counsel in the case in the Circuit court; and, unless our 
knowledge of his transcendent ability and powérful dic- 
tion, be much at fault, our brother Peckham and brother 
Pierce have had some of the rays of his genius to light 


them in the preparation of their very ingenious brief in 
this Court. 


If other persons had been ambitious to occupy the re- 


} | lations towards a railway company sustained by Mr. 
” ' Crawford in this case, our legal nomenclature would have 
| to receive an addition, to designate the office and _ posi- 
‘ple tion. If one were allowed to coin a phrase to designate 


his functions here, it would be that of “ president and 
“directors de son tor!.” 


What was said by the Court in Sawyer v. Hoag (17 
Wall., 610) applies here (p. 623.): 

“ After all, this artificial body is but the representative 
“of its stockholders, and exists mainly for their benefit, 
‘“ and is governed and controlled by them through the 
“ officers whom they elect. And the interest and power 
‘ of legal control of each shareholder is inexact proportion 
“fo the amount of his stock. It is, therefore, but just that 
“ when the interest of the public, or of strangers dealing with 
“ the corporation is to be affected by any transaction be- 
“tween the stockholders who own the corporation and 
“ the corporation itself, such transaction should be sub- 
“ ject to a rigid scrutiny, and if found to be infected with 
“ anything unfair lowards such third person, calculated to 
“mjure him, or designed tnutentionally and inegurtably to 
“ screen the stockholder from loss at the expense oj the 
“ general creditor, tt should be disregarded or annulled so 
“ far as tt may incquitably affect him.” 
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Vi. 


DULL AND MCCORMICK RECEIYED THE BONDS, SUBJECT TO 
THE SAME EQUITIES AGAINST THEM WHICH COULD BE 
URGED WHILST THEY WERE IN CRAWFORD’S POSSES- 


SION. 


The evidence of Jewett and Crawford relative to the 
transaction of January 27, 1882, in New York, shows 
very clearly that Dull, and Jewett (the attorney for Dull 
and McCormick) understood precisely the relations that 
Crawford sustained to the curporation. That he was 
sole stockholder, that he was contractor, that he was in 
control of the directory and in manual possession even of 
the company’s record book, which he agreed to deliver to 
Jewett on their return to Chicago, along with all the 
issued stock, and which he did, whereby Jewett learned 
all about the meetings of March 15 and 18, 1882. That 


“Dull and McCormick took in pledge, not only the million 


dollars of bonds, but all the stock, and the control, through 
Crawford, of the corporation, and all this as security for 
Crawford’s past due note for the purchase money 
(amounting to only $115,000) for the capital stock of 
another corporation. 


To say that, under such state of facts, Dull and Mc- 
Cormick were purchasers or pledgees of commercial 
paper, in the ordinary course of business, in good faith 
and for value, is to say what Mr. Jewett, who attended to 
the matter as counsel, did not state done, but rather 
that his clients simply took what they could get, as addi- 
tional security to a pre-existing overdue debt of Craw- 
ford. 
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. As we do not understand that counsel for appellant rely 
upon any equities accruing to their client from this pledge, 
no further mention will here be made of that transaction. 


VIT. 


THE EQUITIES OF THE CREDITORS AGAINST THE MILL- 
ION DOLLARS OF BONDS IN THE HANDS OF DREXEL, 
Morcan & Co. ARE PRECISELY WHAT THEY WERE IN 
THE HANDS OF CRAWFORD. 


Drexel, Morgan & Co. did not agree to loan Crawford, 
nor did they advance the money, on the faith of the 
million dollars of bonds. The testimony on that subject 
is found in Crawford’s evidence, in the documents pre- 
sented to them by him, and in the contract for the loan 
between him and them-ef January 5, 1883. Crawford 
testified that they made the loan out of feelings of per- 
sonal obligation to himself for valuable services performed 
by him for them in another matter. (Rec., 650.) 


By the terms of the agreement, they made the loan 
upon the following obligations, collaterals and conditions, 


3 


V1Z.: 


First. Delivery of Crawford’s promissory notes. 


Second. Deposit in pledge of all the capital stock of 
the Block Coal Railroad Company, with an assignment of 
Crawford’s contract of purchase of the same, assigned by 
him to the Chicago and Great Southern Railway Com- 
pany the year before. 

Third. Deposit in pledge of all issued capital stock of 
Chicago and Great Southern Railway Company, amount- 


ing to $60,250. 


Fourth. Agreement to put in pledge any further 
stock of Chicago and Great Southern Railway Company 
that should be isssued. 

Fifth. Pledge of $1,000,000 first mortgage bonds, 
being all bonds then issued. 

Sixth. Placing in custody of Drexel, Morgan & Co. 
of the other $1,000,000 unissued bonds, not to be issued 
without their consent. 

Seventh. Money to be advanced by Drexel, Morgan 
& Co. to be spent on road under supervision of their 
agent. 

Eighth. That Crawford should at once consolidate 
the Chicago and Great Southern and Block Coal vom- 
panies. 

Vinth. Guaranty that Crawford had control of the 
Chicago and Great Southern company, all its bonds and 
capital stock, and upon payment being made to Dull and 
McCormack, the whole control of Block Coal railroad 
should pass into hands of Drexel, Morgan & Co. | 


it was upon the faith of the above that Drexel, Mor- 
gan & Co. agreed to make the loan. 

The substance of the whole matter, in the view of a 
court of equity, is, that they, instead of making a loan 
upon the bonds secured by mortgaye giving them a first 
lien upon the property of the railway company, required 
that they should also have full control. of the corporation 


at the same time. 
They were at once mortgagees and mortgagors. 


If Crawford could not, as owner of all the stock, rep- 
resenting the equity of redemption in the corporate 
property, and in full control of the company, get a prior 


eee 


| 


so) | 


lien on its property and franchises as against other 
creditors for zs advances, then it is submitted that 
Drexel, Morgan & Co. were in no better position for 
theirs. | 

They bargained for the absolute control of a million 
dollars of unissued bonds. The question as to when, and 
under what circumstances, that million dollars of bonds 
should be issued, and what disposition should be made of 
the proceeds, would ordinarily be an act of the highest 
exercise of corporate power on the part of the corpora- 
tion itself. The same is true with respect to the future 
issues of capital stock. Yet the actual situation was so 
well known to Drexel, Morgan & Co. that they had no 
hesitation in taking a contract from Crawford, bargaining 
through him, not only for all the bonds thereafter issued, 
but for every additional share of stock that might be is- 
sued by the company. 


Not only this, but Drexel, Morgan & Co. knew they 
had every share of issued stock of the corporation. They 
then knew that not a single member of the board of 
directors had any stock. They therefore knew there 
was nota lawful board of directors, so that they dealt 
with Crawford as the actual owner of this corporation, 
and in as complete domination as if he was, what he 
swears he considered himself to be, a “ corporation sole.” 


% 


We have an instance of a “corporation sole” in the 
case of the bishops of one of our ecclesiastical denomi- 
nations. What would the equities of pledgees of bonds, 
secured by mortgage upon a newly constructed church, 
as against other creditors, who had done work and fur- 
nished material for the building, where the bishop had is- 
sued bonds to himself as an individual, under a contract 


made by him as brshofy with himself as an individual, and 
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had, under the same contract, made a deed to himself of 
the equity of redemption in the land and building, and 
had also transferred that equity to his pledgees? 

So far as Drexel, Morgan & Co. occupying the position 
of innocent pledgees, and holders of the million dollars of 
bonds taken in good faith and in the ordinary course 
vf business, the contract under which they got these 
bonds was a fraud upon the corporation, its creditors and 
minority stockholders. For a loan, at the utmost, of 
$400,000, they got as security $1,000,000 first mortgage 
bonds, issued, and the control of the other $1,000,000, 
unissued, and then got control of the corporation itself, 
so that they could prevent it from paying the bonds or 
interest thereon, if it should be to their interest so to do. 


If the company needed more money to go on with the 
work, what security was available? It could not use one 
of the million dollars of bonds unissued, nor sell a share 
of its capital stock, except on condition that the purchaser 
should pledge the certificate with Drexel, Morgan & Co. 
So that for all the work and materials then done and 
furnished, Drexel, Morgan & Co. had an absolute first 
lien; and all that other persons furnished in labor and 
material must also go to improve their security, with not 
one dollar of possible pecuniary resources on the part of 
the company to pay with. 

The evidence in this case shows that three of the appel- 
lees now before the Court did the work and furnished the 
materials (for which their claims are now held) since 
January 5, 1883, when Drexel, Morgan & Co. first got 
control of this corporation, and this pretended lien on all 
its property. 


Suppose Drexel, Morgan & Co. were trying to fore- 
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close this mortgage under the facts shown. They had 
absolute power of control over the corporation itself. 
They had their agents along the line to see to it that their 
advances went for labor and property to enhance the 
value of their security. “They then knew that this cor- 
poration was contracting debts that never by any possi- 
bility could be paid. 

Whenever Crawford came along and paid his debt to 
them, they were obliged to pass back to him all the mill- 
ion dollars of issued bonds, those unissued, all the stock 
and the control of the company. 


The corporation was studiously excluded from being 
a party to this loan. It could not redeem the securities 


for its benefit; neither could its creditors. Had these 


appellees sought, by paying the debt of Crawford, to 
redeem the bonds, it would have availed them nothing. 
The bonds were pledyed as Crawford's. 


If the plain facts in this case do not show that Drexel, 
Morgan & Co., in procuring this corporation, ‘through 
their debtor, Crawford, to contract debts which it could 
never pay, were guilty of fraud against these appellees, 
then it will be because that wrony is not allowed to be 
consummated. 


A further illustration of how utterly regardless of the 
“meum ct tuum,” Crawford was in dealing with the 
property of this company, is further seen in the hypothe- 
cation of his contract for the purchase of the Block Coal 
company stock with Drexel, Morgan & Co. He got 
from the company $1,200,000 of first mortgage bonds 
and a like amount of stock as payment under his con- 
struction contract at the rate of $15,000 per mile, count. 
ing this very twenty miles as part of the constructed road. 
That was finally so recorded on February 18, 1884. 
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But on March 18, 1882, the record recites that his son, 
as treasurer, reported that there had been delivered to 
Crawford, to be accounted for under the construction 
contract, $1,000,000 first mortgage bonds, “ and that said 
« Crawford had transferred to this company a contract in 
“ writing for the sale of all the capital stock and assets of 
“ the Chicago and Block Coal Railroad Company.” 


And that such action was approved by the directors. 


The transaction, then, so far as the Block Coal Rail- 
road Company-acquisition was concerned, amounted to 
this: Crawford received bonds of the Great Southern 
company from it, as payment for the Block Coal 
railroad, the contract for the purchase of the stock of 
which he transfers tothe Great Southern company. Then 
he takes all the bonds thus obtained, all the Block Coal 


Railroad Company stock, and the contract for the pur- 


chase of tt, and hypothecates them with Drexel, Morgan 
& Co. Ifthere was anything the Great Southern com- 
pany might be said to own at this time, it surely was this 
contract for the purchase of the Block Coal Railroad 
Company-stock. But Crawford, without even going 
through the form of having his directors give authority, 
reassigned that contract to Drexel, Morgan & Co. as his 
own property. The Great Southern company was thus 
out $300,000 of its first mortgage bonds with nothing 
whatever to show for them, or at the rate of $15,000 per 
mile for twenty miles of road. So that when Drexel, 
Morgan & Co. should sell the collaterals it must lose the 
twenty miles of railroad, and still have to pay its bonds 
given for the purchase price; and an equal amount of its 
capital stock had gone in the same way. 


It is admitted by appellees that the money furnished by 
Drexel, Morgan & Co. was used in the construction of 


—— 


the road. But that went to enhance the value of the 
securities in their hands as pledgees, for the sole benefit of 
their debtor and pledgor, Henry Crawford. 


All the labor done and materials furnished by appellees 
before or after that agreement and pledge, must also go to 
increase the value of those securities. That, too, without 
a remote possibility that the appellees could ever receive 
from the corporation a farthing on their claims. 


The effect and purpose of that contract was thus de- 
scribed by Crawford: 


“A. I don’t understand that I put up any additional 
“ security at all. I understand that by putting up’ the 
«¢ $1,200,000 of stock of the Chicago and Great Southern 
“ with them ” [ Drexel, Morgan &*Co.], “ and the $200,- 
* 000 additional bonds, I was simply putting up the iden- 
« tical security which was provided by the original con- 
“tract, because you will see that it expressly requires that 
‘if any other stock or bonds are issued, that they have 
“+ got to go up, too; and it was simply a question as to 
‘“ whether the property that was worth less than the se- 
‘curities which they had already up should be repre- 
“sented by these or by the larger amount, and they 
“ simply wanted to tte us up and tie everybody up, so that 
“ when they sold out the stuff which they had in collaterals, 
* that it would be selling out everything on carth that rep- 
“ resented that company.” (Rec., 688.) 

It is claimed by our adversaries, as a legal proposition, 
that in order to affect Drexel, Morgan & Co. by the 
equities existing between the appellees and Crawford, 
actual notice of the facts under which those equities 


‘arose must be brought home to Drexel, Morgan & Co. 


That constructive notice of such facts would not affect 
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them as holders of the bonds in good faith. To this we 
reply: 

1. That they 4ad actual notice by the very contract 
which they entered into with Crawford. 


2. That the principle contended for on behalf of ap- ' 
pellant does not apply to the extent claimed. 


Upon this question of notice, a case more directly ap- 
plicable than any coming under our observation is one 
decided by this Court. It was the case of Zhomas, 
Trustee, v. Brownville, &c.. R. PR. Co. (cited ente). 
In that case a bill was filed to foreclose a mortgage, exe- 
cuted by a railway company upon its property to secure 
the payment of certain bonds. At a certain stage in the 
proceedings, stockhelders were allowed to intervene and , 
defend. The defense was made upon the ground that 
the bonds were issued under a construction contract for 
the building of the road, and were fraudulent and void; 
first, because two of the board of directors who took : 
part in making the construction contract were interested 
with the other parties in the contract; and, second, because 
other of the contractors, besides those two, had made an 
agreement, contemporaneous with the construction con- 
tract, with twelve of the shareholders of the railway 
company, to relieve the latter—as subscribers to the stock | 
of this railway company-—from the payment of any fur- | 
ther assessments thereon, by paying out the stock and | 
having the same assigned to them. 
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The names of the stockholders, relieved from stock 
ability by virtue of the construction contract, included 


ee 


all the directors of the railroad company, at the time the 
construction contract was made. The stock being worth- 
less, the stockholders were liable to be called on to pay 
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up a certain sum of money on account thereof. It was 
said by the Court (page 524) that, “the effect upon the 
“directors in making a construction contract with the 
“men who relieved them of their liability, two of them 
“ being also parties in the construction contract, is readily 
“ seen.” 


The Court having decided that the contract was void- 
able, it was then urged, on behalf of the complainant 
(appellant in this Court), that the honds were negotiable 
instruments in the hands of innocent holders tor value. 
This Court said (page 524 ef seq.) - 

« The original contract being such that the contractors * 
“can maintain no suit on it, the bonds which they re- 
“ ceived are affected with the. same vice, and cannot be 
“enforced unless they are negotiable instruments in the 
«“ hands of innocent holders for value.” 

“ This principle is set up and relied on to reverse the 
“ decree on the ground that the bonds are in the hands of 
“the Burlington and Missouri River Railroad Company. 
« This company is no party to the suit, but it appears in 
“ evidence that, while it has possession of these bonds, 
‘st did not receive them by any purchase in the ordinary 
«course of business. "They came into its possession as part 
“of a transaction in which it purchased the consolidated 
‘Nebraska company’s railroad, and these bonds were 
“ probably taken as security against their being used to in- 
“jure the title. It is also shown-that, as further security 
“in the same direction, the Burlington and Missouri 
“ Railroad Company yet retains $400,000 of the price of 
«the road, which it agreed to pay. Under these circum- 
‘‘stances we do not see that the company is in condition 
“to avail itself of the doctrine of boaa fide holders for 
“ value.” 
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them as holders of the bonds in good faith. To this we 
reply: 

1. That they fad actual notice by the very contract 
which they entered into with Crawford. 


2. That the principle contended for on behalf of ap- 
pellant does not apply to the extent claimed. 


Upon this question of notice, a case more directly ap- 
plicable than any coming under our observation is one 
decided by this Court. It was the case of Zhomas, 
Trustee, v. Brownville, &c., R. R. Co. (cited ante). 
In that case a bill was filed to foreclose a mortgage, exe- 
cuted by a railway company upon its property to secure 
the payment of certain bonds. At a certain stage in the 
proceedings, stockholders were allowed to intervene and 
defend. The defense was made upon the ground that 
the bonds were issued under a construction contract for 
the building of the road, and were fraudulent and void; 
first, because two of the board of directors who took 
part in making the construction contract were interested 
with the other parties in the contract; and, second, because 
other of the contractors, besides those two, had made an 
agreement, contemporaneous with the construction con- 
tract, with twelve of the shareholders of the railway 
company, to relieve the latter—as subscribers to the stock 
of this railway company-—from the payment of any fur- 
ther assessments thereon, by paying out the stock and 
having the same assigned to them. 


The names of the stockholders, relieved from stock 
liability by virtue of the construction contract, included 
all the directors of the railroad company, at the time the 
construction contract was made. The stock being worth- 
less, the stockholders were liable to be called on to pay 
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“enforced unless they are negotiable instruments in the 
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“the Burlington and Missouri River Railroad Company. 
«“ This company is no party to the suit, but it appears in 
“ evidence that, while it has possession of these bonds, 
“at did not recetve them by any purchase in the ordinary 
course of business. They came into its possession as part 
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VIII. 


THE EQUITIES OF APPEwALEES TO BE PAID OUT OF 
THE ASSETS OF THE CORPORATION, THE AMOUNTS OF 


THEIR RESPECTIVE CLAIMS, IN PREFERENCE TO HENRY 
CRAWFORD. 


It is here proposed to briefly state the case of each of 
the appellees separately. 


THE CLAIM OF THE CLEVELAND ROLLING MILL 
ComMPANY. 


That claim is for iron rails furnished by appellee under 
a memorandum contract, negotiated through a firm of 
brokers, Mr. Crawford acting for the railway company. 
(Rec., 793.) It was dated October 10, 1881. It was 
signed by the railway company as follows: 
“ Accepted: 
‘“ CHicaco & Gr. SOUTHERN Raitway Co., 
« By HENRY CRAWFORD.” 


(Rec., 862, 863, bottom and top pages.) 


Appellee, under that contract, shipped the rails, which 
were laid in the road. (Rec., 804, 805.) 


pes 


+ 
é 


The deliveries began on November 14th, and were 
completed December 5, 1881. (Rec., 804, 805.) 


3 4 


The total value of the material was $52,278.33. There 
was paid on account, on March 24, 1883, $22,634.36, 
leaving a balance unpaid, not computing interest, of $29,- 
643-97. The interest was left to be adjusted when the 
balance should be paid. (Rec., 795.) | 


Judgment was obtained against the railway company 
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for the balance due on the account, including interest, on 
May 10, 1884, for the sum of $35,922, in the United 
States Circuit court sitting at Chicago, Illinois, where the 
principal office of the company was then located. (Rec., 
352-354-) 

Judgment was again recovered against the corporation 
in the Circuit court of Newton county, Indiana, wherein 
the road was located, on March 11, 1885, for $37,724.36, 
the suit having been brought on the former judgment, and 
recovered for the amount thereof, with added interest and 
costs. (Rec., 43.) 


The master reported in favor of the claim, the original 
unpaid balance, without including any interest or costs 
whatever, the sum of $29,643.97. (Rec., 176.) 


The Court, on exceptions by appellee on that question 
of interest, allowed the claim as reported, with legal in- 
terest from October 27, 1884, when the receiver was ap- 
pointed, to the date of the order of payment, amounting 
in all to the sum of $33,112.32. 


No exception or controversy is made by appellar:t over 
the amount. 


The payment made on March 24, 1883, was by check 
drawn by Crawford on Drexel, Morgan & Co. 


Mr. Crawford having testified that he had informed 
William Chisholm, president of the appellee-corporation, 
on an occasion when they were in the banking house of 
Drexel, Morgan & Co., of his efforts then being made to 
procure a loan on the bonds of the railway company, 
Mr. Chisholm, when testifying relative to his claim, was 
asked about that matter. 


This is Mr. Chisholm’s evidence: He stated that he 
had met Mr. Crawford at Drexel, Morgan & Co.'s office. 


I0O 


«Q. State what conversation occurred between you 
and Mr. Crawford there with reference to this matter, 
or what the conversation was? A. He stated that he 
expected to get money from Drexel, Morgan & Co., 
and as soon as he got it he would pay us money the 
first. 

« Q. Did he say anything about the bill—about its be- 
ing correct or not? A. No, sir. 

« Q. Nothing said about that? A. No, sir. 

+ Q. What did he tell you, if anything, with reference 
to what his negotiations were with Drexel, Morgan & 
Co.? A. He didn’t tell me. 

« @. He has sworn in this case, in substance, on the 
former reference, that he told you as follows: ‘ Right 
‘in that connection I desire to state that while 1 was 
making this negotiation with Drexel, Morgan & Co., 
which probably occupied in all over a month, I saw 
Mr. William Chisholm, president of the Cleveland 
Rolling Mill Company, in Drexel, Morgan & Co.’s 
office in New York, and told him just exactly what my 
‘ business there was, and the full and precise nature 
of it. Later he got, at my earnest solicitation, twenty- 
two thousand odd hundred dollars out of this very 
Drexel, Morgan & Co. loan, on a check drawn on that 
house.” I will ask you whether that is the interview 
that he refers to, that you are now speaking about? A. 
I think it is. 

*« Did you ever have any other interview there? A. 
No, sir. 

« Q. What did he tell you about the full and precise 
nature of his business with Drexel, Morgan & Co.? A. 
To get money to pay our bill. 

+ Q. What did he say about negotiating a loan on the 
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* bonds of this railroad? A. Hedidn’t refer to it at all. 

*Q. You are confident of that? A. Yes, sit.” | 
(Rec., 799, 800.) | 

It will be seen that the claim of this appellee had ac- 
crued before the delivery of the $1,000,000 bonds to Craw- 
ford in the latter part of December, 1881. Mr. Butler, 
in his brief, says ( page 6) this occurred “about the last 
“ of December, 1881.” 

The special equity of this appellee then, lies in the fact, 
that its debt had accrued when Crawford took the bonds. 
Waiving all questions made in this case, applicable to all 
creditors, the proposition respecting this appellee’s claim 
would be fairly stated as follows: 

That where material was bought for the construction 
of a railway in the name and vn the credit of the railway 
company, under a contract entered into on the part 
of the company by one who assumed to represent it 
and sign its name to the contract of purchase, and who 
was, in fact, in full control of the corporation as the bene- 
ficial owner of its property, such person cannot defeat 
payment of the claim of such creditor after it has accrued — 
and when the corporation has become insolvent-——by ob- 
taining a mortgage on all its property as security for his 
own advances. It seems to be unnecessary to cite author- 
iti¢s upon that proposition, other than are contained else- 
where in this brief. 


Tuk CLaAImM oF THE Sita Braipoe Company. 


The claim of this appellee was for the construction of 
two railway bridges, on the line of the road, under two 
separate contracts with the railroad company. 


The first was entered into on October 26, 1882, and 
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executed by the railway company, by H. Crawford, Jr. 
as secretary and treasurer. The contract, after reciting 
that payments were to be made each month upon esti- 
mates by the chief engineer of the railway company, less 
IO per cent. to be retained until the bridge should be 
built, and the money due on such estimates to be paid on 
or about the 15th of each month, and the balance due 
thereon should be paid in accordance with the contract 
price of the bridge, “ at which time the title of said bridge 
“is to vest in said party of the second part ” (the railway 
company), “ but during the construction of said bridge 
‘and until the contract price shall have been paid the 
“the title of said bridge and material shall be and remain 
‘in the party of the first part” (bridge company) ‘as 
‘‘their individual property, and in default of payment of 
“ the contract price of said bridge, party of the first part 
“reserves the right to remove said bridge and bridge 


“ material.” 


The second contract was entered into July 24, 1883, 
and executed on the part of the railway company by 
Henry Crawford, president. That contract contains sub- 
stantially the same provision relative to the title of the 
bridge remaining in the bridge company until payment 
therefor should be fully made. Crawford guaranteed 
the performance of both contracts on the part of the rail- 
way company. (Rec., 816-818.) 

The work was completed, and about the amount due 
there is no question made by appellant. On the 26th 
day of January (it should be 25th), 1884, the balance of 
the indebtedness remaining unpaid, written notice was 
served by the bridge company upon the railway com- 
pany, that it would retain possession and control of the 
bridges until paid for, as provided for in the contract. 
(Rec., 823.) 
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The work in the bridge built under the first contract, 
appears to have been commenced prior to July, 1883, 
and all work done prior to that time, except ten per cent. 
in the estimates, had been paid for, leaving a balance 
due of $20,975.24 without interest. (Rec., 810.) 


On the 3d of April, 1884, Mr. Tolerton, as attorney 
of the bridge company, adjusted the amount due with 
Craw ford, including interest for the sum of $21,630.54, 
for which amount Crawford gave his individual check, 
due thirty or forty days thereafter. (Rec:, 812, 813.) 
That check, on presentation, was not paid by the bank, 
and was protested. (Rec., 822, 823.) 


On the 4th of December, 1884, Tolerton had an inter- 
view with Messrs. Nickerson and Gage (the president 
and vice-president of the First National Bank of Chicago 
respectively), to whom he was introduced by Crawford, 
at which time he stated to them the character of the 
claim of his client, and gave to Gage copies of each con- 
tract. Gage stated that there was a syndicate organized 
which was negotiating for the bonds of the railway com- 
pany: that they had not got them yet in their possession 
and control, but would get them about the middle of 
January, and would then be able to negotiate the bonds 
with the bridge company for their claims. Crawford's 
check was never paid, but remained in the possession of 
appellees at the time of the hearing before the master. 
The check was not taken as payment, but a receipt was 
given; that when the check was paid the receipt was to 
be valid. (Rec., 812-814.) 

Tolerton having been told in the conversation w.th 
Messrs. Gaye and Nickerson that appellant was the gentle- 
man to see in relation to his claim, and the latter being 
out of the city (Chicago), on his ( Tolerton’s) return to 


Toledo, the next day, December 5, 1884, wrote to ap- 
pellant, also advising him of the indebtedness of the 
bridge company and of its claim of title to the bridges, 
and sent him a copy of the first contract. (Rec., 925 
and 926.) On December gth, appellant acknowledged 
the receipt of the letter, stating that within a few days he 
hoped to have made such progress in the Chicago and 
Great Southern matters as would enable him to look into 
the position of the Smith Bridge Company; that he had 
never seen the papers or thought much about the ques- 
tion until Tolerton’s letter; that he would try and fix a 
date soon that Tolerton and himself could meet in Chi- 
cago and examine it. ‘In the meantime I presume there 
“is no need for any action for your protection, as the 
‘‘ road is in the hands of a receiver, and I could not take 
“ any steps to weaken your position if I would, and I cer- 
“ tainly would not if I could.” (Rec., 926, 927.) 


The syndicate agreement, entered into after appellant 
had full notice of this appellee’s claim and a copy of the 
agreement reserving the lien, provides especially for this 
claim to be paid by appellant out of the purchase money 
going to Crawford in the second order of priority. He 
was to pay for “ bridges and other structures heretofore 
“ built and put in place on said railway and essential to 
“ the operation thereof, but the title to which ts not in said 
“ railway company, and which the court may decide must 
“ be paid for in preference to said bonds.” (Rec., 913.) 


1. The contract shows that the sale of the bridges 
and bridge material was conditional. 


And when there is such a sale the contract will be 
enforced against the company and mortyagees with 


notice. 


This is expressly held in the following cases: 


Pierce v. Emery, 32 N. H., 484. 
Haven v. Emery, 33 N. H., 66. | 
Hlunt v. Bay State Tron Co., 97 Mass., 279. 


That the complainant, Porter, had notice, before he pur- 
chased the bonds and mortgage, of the conditional con- 
tract of the bridge company and of its title to the bridge, 
is clearly shown by his correspondence on December gth 
with Tolerton, the attorney for the bridge company; and 
is also further shown by the recitals of the “syndicate 
contract,” which especially mentions the bridges as a por- 
tion of the property of the railway company to which it 
had not yet obtained the legal utle. 

2. A railroad mortgage attaches to after-acquired 
property, subject to all existing equitable liens. 

Jones on Railway Securities, Sec. 142, ¢f 
seq. 
Fosdick v. Schall, 9 Otto, 235. 


When these bridges and the materials composing them 
became a part of the railway, thev were then subject fo 
this conditional sale, and the complainant’s mortgage be- 
came a lien thereon, subject and inferior to the contract of 
the bridge company. 

3. The decision in Coe v. New Jersey Midland Rail- 
way Co., 31 N. J. Eq., 105, and the principles therein laid 
down, fully sustain and protect the claim of the bridge 
company in this action. 

4. It is further to be noted that the testimony shows 
the bridge company never voluntarily parted with pos- 
session of the bridges. Upon their completion the com. 
pany notified the president of the railway company in 


writing that possession of the bridges would be retained 
until paid for. It matters not that the company has used 
these bridges, for if this use was without the consent of 
the bridge company it was not a legal possession, and the 
mortgagees of the railroad company could derive no ben- 
efit from it. 

And in this respect also this case differs from the facts 
in a case on appeal from the United States Circuit Court 
for the district of Texas, recently decided by this Court. 


5. It is of no consequence that the bridge company 
took the collateral guarantee of Henry Crawford for the 
purchase price, or that it took Crawford’s guaranty for 


the performance of the contract. 
Clarkson v. Stevens, 16 Otto, 505. 


THe CLam oF VoLNEY Q. IRWIN. 


It is admitted by appellant’s counsel that Volney Q. 
Irwin’s lien on the Chicago and Great Southern Railway 
for $11,815.70 is valid, and that it is senior to the mort- 

~] 
gaye or trust deed to New. (See brief of Mr. Butler, 
page 99, second paragraph.) 

But it is claimed that New’s alleged redemption de- 
stroved Irwin’s lien. We have two answers to make to 
this: 

1. That the Indiana redemption law is wholly inap- 
plicable to a case like this; and, 

2. If it should be held otherwise, the Indiana redemp- 
tion law was never complied with by New so as to destroy 
Irwin’s lien. 

As to the first point: If a judgment creditor should re- 
deem under section 772, R. S. 1881, he could not levy an 


execution on the property sold at Irwin’s sale. This sec- 
tion can be applied to property only that is subject to sale 
on ordinary executions. There can be no judgment lien 
on the part of an indivisible whole, and there can be no 
partition of a railroad. 


The section of the Indiana mechanic’s lien law of 1881 
under which Irwin acquired his lien is as follows: 


“Sec. 12. All persons, who by contract with any rail- 
“road corporation whose road is not in operation over: the 
‘“ whole line thereof, or by contract with the lessee of 
“ such corporation, shall perform labor or furnish material 
“ for any such corporation, or the lessee thereof, in the 
“way of grading, building embankments or making ex- 
“ cavations for the track oLany such railroadcorporation, or 
‘ who shall build or repair bridges or trestle work for any 
‘“ such railroad corporation, or the lessee thereof, shall 
“ have a lien upon such grading, embankment or excava- 
“ tion, and upon so much of the track of such railroad as 
* is covered by such grading, embankment, or excava- 
“tion, and upon such bridges or trestle work as_ they 
“ may have built or repaired, pursuant to any contract 
“ made with such corporation or lessee thereof, upon so 
« much of the track of such corporation as is covered by 
‘ such bridges or trestle work; and any sub-contractor or 
« laborer, if, at or before the time he furnished materials 
“or does labor, shall notify such corporation or lessee 
« thereof, or its agent, that he-is furnishing the material 
“or doing the work for the contractor or sub-contractor, 


‘‘ may also have such lien.” 
Acts 1883, Sup. to R. S. 1881, Sec. 6,962. 


Irwin’s lien was on the “ grading, embankments and 


“ excavations ” made by him and the superstructure built 
thereon, and this work is not subject to execution. 
Wood's Field on Corporations, Sec. 373. 
Grue v. Canal Co., 24, Howard, 263. 
Coe v. Ratlroad Co., 10 Ohio St., 372. 
Hatcher v. 7... W. & W. R. Co., 62 ML, 
477- 
Stewart v. Jones, 40 Mo., 140. 
Seymour v. Milford &c., 10 Ohio, 476. 
Wood v. Turnprke Co., 24 Cal., 478. 


This work not being subject to sale on execution, a 
judgment creditor could not redeem it and have it sold on 
an execution in the nature of a venditiont exponas, as pro- 
vided in Sec. 773 of the redemption law. This law is not 
adapted, and was never intended to apply, to such a case. 


[t will be seen that Sec. 771 provides that a judgment, 
creditor can redeem only when his judgment is a lien on 
the property sold. A judgment is not a lien on railroad 
“embankments, cuts and excavations,” as shown by the 


authorities above. 


Another dithculty 1s presented in the fact that the me- 
chanics’ hen law, under which Irwin acquired his lien, 
provides that this lien can be acquired only on the em- 
bankments, cuts and excavations on unfinished roads, or 
to use the words of the law, “roads not in operation over 
the whole line.” This provision was evidently made to 
prevent lien-holders from interfering with the running 
of trains after the whole line of road should be put in 
operation. But if the grading, embankments and excava- 
tions on an unfinished road may be redeemed by a judg- 
ment creditor, this provision in behalf of the railroad com- 
pany could be rendered nugatory. 


. 
& 
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A creditor could acquire a judgment lien after the com- 
pletion of the road, redeem from the sale on the mechan- 
ics’ lien, and stop trains from running over the « embank- 
* ments, cuts and excavations ~ redeemed and bought in 
by him on his execution “in the nature of a vendttront ex- 


6s ponas.” 


A further consideration showing that the law was 
never intended to be applied to railroad “ embankments, 
‘ fills and excavations,” 1s that the mechanics’ lien law 
was passed long subsequent to the redemption law, and 
that at the time the redemption law was enacted, in 1881, 
railroad * embankments, fills and excavations ” were not 
subject to sale on decrees foreclosing mechanics’ liens nor 
any other process of a court. 

Again, if i had been decided that Irwin’s lien was 
junior to New’s mortgage, could Irwin, under the Indiana 
redemption law, have redeemed the “ embankments, fills 
«+ and excavations ” from a sale on foreclosure of the mort- 
gage? If so, by what process? 

As to the other point: Sec. 774 of the Indiana re- 
demption law provides that where there is a redemption 
by a mortgagee, he shall retain a lien on the real estate so 
redeemed by him, as of the date of the judgment on 
which such sale was made, and may, aé/ the end of a@ year 
from such sale, enforce the same in the suit to foreclose or 
enforce his own lien, or by an independent action; and any 
sale of said real estate in pursuance thereof shall be abso- 
lute, etc. 


Irwin’s sale was on the 12th of July, 1884, and Porter 
commenced his foreclosure proceeding on the goth of 
March, 1885, fuur months before the expiration of the 
year suceeding Irwia's sale. There was, therefore, no at- 
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tempt to enforce thislien in Porter’s foreclosure, and could 
not have been, for the time had not arrived when he could 
foreclose it. The sale of the road was made on New’s 
mortgage and nothing else. The fact that New had at- 
tempted to redeem from Irwin’s sale is not mentioned in 
Porter’s bill, nor does the decree mention it. Porter can 
therefore base no right on the foreclosure of Irwin’s stat- 
utory lien, and this attempted redemption amounts only to 
a payment of $500 on Irwin’s judgment, and it was so 
treated by the master in his report. If Porter ever had a 
right to have the road sold on his own and [rwin’s lien jointly, 
he abandoned that right by suing on his mortgage before 
the vear was up, and selling on his mortgage only. His 
sale was based solely on a junior lien, and the sale could 
give him no other title than one subject to the prior lien. 
His title cannot reach further back than the date of the lien 
on which it is based. 


The railroad company itself had a right to redeem at 
any time within a year from [rwin’s sale, and if it had 
done so the sale would have been vacated, and I[rwin’s 
len for the whole of his claim would have remained in 
force and he could have sold again. (See Sec. 768, and 
Sec. 770, Rev. St. 1881.) 

[t is claimed, upon general principles, that any redemp- 
tion by a jumor hen-holder must be for his own benefit 
solely, and that property redeemed by such len-holder is 
reheved of the hen of the original judgment. Bat the de- 
cisions in Indiana, under former redemption laws, have 
been uniformly otherwise. 

Green v. Doan, 37 Ind., 186. 
Teal v. Hinchman, OQ Ind., 379: 


Tugeguart vo Ucheurie, S§ Ind., 397: 
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The validity of Irwin’s lien and its priority being ad- 
mitted, and the road having been sold, freed from all 
liens, we insist that he is entitled to payment out of the 
fund in court, and we ask that the decree in his favor be 


affirmed. 


THE CLAIM OF CRERAR, ADAMS & COMPANY. 


The claim of these appellees accrued for supplies fur- 
nished to the railway company from: the 12th day of Jan- 
uary, 1883, to the 25th of October, 1884, amounting in 


ali to the sum of $7,809.94, on account of which nothing 


has ever been paid. The master, on the 31st of August, 
1886, reported the claim in favor of these appellees at 
the above amount, The same was allowed by the Court 
at that amount, with interest to be added from the 27th 
day of October, 1884, when the receiver was appointed, 
making altogether a total sum of $8,723.71. It is not 
claimed by appellant that this indebtedness is not justly 
due, and that the materials furnished were not furnished 
at reasonable prices, and no objection 1s made to the just- 
ness of the claim except upon the question of priority of 
lien. (Rec., 91-95, 193, 194.) 

It is not contended that any member of these appellees’ 
firm ever had any knowledge of any character about the 
transactions involved in this cause. 


And it may be stated here, that there is no evidence 
that any of the appellees knew the terms of Crawford's 
construction contract, or that any bonds had been issued 
to him thereunder, or that he claimed that the million 
dollars of bonds belonged to him, until about the time 
this litigation commenced. 


THE CLAIM OF THE BESSEMER STEEL COMPANY. 


The appellant’s solicitors, on page 53 of Mr. Butler’s brief, 
say: * As has been shown in our statement of facts, these 
“claims accrued after the mortgage had been executed 
‘and recorded, and after one million dollars of the bonds 
« secured thereby had been issued and pledged to inno- 
“cent, good-faith holders, for value.” (We deny that 
any holder of the bonds occupied this legal relaticn.) 


But, conceding the position here assumed, it is the con-— 


tention of the appellee, The Bessemer Steel Company, 
that it is entitled to priority of allowance out of the fund 
realized from the sale, under the facts respecting its claim 


as shown by the record. 


Upon the appellant’s hypothesis, the rails furnished by 
the Bessemer Steel Company are subject to the; lien of 
the mortgage in virtue of the after-acquired property 
clause therein. The question then presented is: What is 
the nature and condition of such after-acquired prbperty ; 
and what character of title did the merener company 
have in any such after aor property? 

‘A mortgage intended. to cover after-acquired prop- 
‘erty can only attach itself to such property in thé condi- 
“tion in which it comes into the mortgagor’s hands. _ If 
“that property is already subject to mortgages or other 
“liens, the general mortgage does not displace them 
“though they may be junior to it in point of time. It 
‘only attaches to such interest as the mortgagor acquires; 
«and if he purchase property and give a mortgage for 
“the purchase money, the deed which he receives and 


“the mortgage which he gives are regarded as one trans- 
“ action, and no general lien impending over him, whether 
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“in the shape of a general mortgage, or judgment, or 
“ recognizance, can displace such mortgage for purchase 
“money. And in such cases a failure to register the mort- 
‘‘ gage for purchase money makes no difference. It does 
“not come within the reason of the registry laws. These 
“laws are intended for the protection of subsequent, not 
“ prior, purchasers and creditors.” | 
United States v. New Orleans Faitroad, 
12 Wallace, 365. 


The rails sold by the Bessemer Steel Company to the 
railway company, were to be delivered F. O. B., at Pitts- 
burgh, and the terms of payment therefor were cash on 
delivery of bills of lading, with inspector’s certificate by 


sight draft. (Rec., 771, 772.) 


Under this contract two shipments of rails were made, 
and a draft for the price of the rails in each shipment 
with the bill of lading and inspector’s certificate attached 
was presented to the railway company before the ship- 
ments had reached their destination. The drafts were 
protested, and the carrier was notified not to deliver the 
rails. They were not delivered. But it was arranged 
that they should be unloaded and placed in store with 
one D. H. Conklin, to be held subject to the order of the 
steel company. (Rec., 762-773.) 


The delivery of the rails on board the cars at Pitts- 
burgh, was a constructive delivery, which made the sale 
consummate and vested the property in the purchaser and 
the retention of the bill of lading kept the physical posses- 
sion of the rails in the shipper, and so authorized the ship- 
per to hold a vendor’s lien for the price. There was such 
a formal, symbolical or constructive delivery as would 


vest in the vendee the technical legal title of the rails, 
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but the retention of physical possession secured ‘to the 
vendor its lien for the purchase price. These principles 


are elementary. 
Arnold v. Delano, 4 Cush., 33. : 

When the rails were unloaded and placed in store they | 
were put in charge of a bailee who held possession for 
the Bessemer Steel Company, and subject to its order, 
and thereby its lien was still preserved. The technical 
title of the property was in the railway company,'but it 
was charged with the lien for the purchase price, which 
the retention of physical possession at once creatéd and 


a 


continued. 
Several months after the rails had so been placed in 
store, the railway company took them from the place of . 
storage and laid them in its track. The Bessemer Stee] Com- 
pany had not before such removal of the rails ordered the 
bailee to part with their possession, and it had not in any 
way authorized the railway company to lay the railp in its 
track. Not only was no consent given for the removal 
of the rails, by the steel company, but it had no knowl- 
edge of such fact until several months after it hads trans- 
i) pired. (Rec., 770, 771.) | 
4 It thus appears that in fraud of the rights of the Bes- 
semer Steel Company it was deprived of the physical pos- 
session of the rails by the act of the railway compagy, and 
as the rights of the mortgagee, in respect of thig after- 
acquired property cannot be greater than the rightg of the 
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mortgagor, the question presented is, what undef these 
facts were the rights of the mortgagor? Certainly it 
could not by its wrongful act add to its rights or take 
from the rights of the steel company. It is true that the 
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evidence of its hen—physical possession—was goge from 
the steel company, but the loss of this evidence waq by the 
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act of the railway company, the only person whom it is nec- 
essary here to charge with notice of the existence of the 
lien. Under these circumstances it is submitted the rails 
went into the track subject to the lien of the steel com- 
pany for the purchase price. 


It is thus evident that it was the purpose of the steel 
company to keep the rails sold by it detached from the 
body of the railway property, and to hold them as tangi- 
ble property, independent of the railroad proper. This 
intent was known to and acquiesced in by the railroad 
company. It is submitted that herein 1s the distinction 
between the facts of this case and the facts of the case of 
the Galveston Railroad v. Cowdrey, 11 Wall., 459, and the 
cases which follow it. In those cases, with the consent 
of the vendor, the rails were attached to and became part 
of the railroad, with an understanding that the vendor 
should hold it as upon a conditional sale, or as by a first 
mortgage upon that specific property. When the rails 
became thus attached tu the railroad property they 
formed a part of the unit, the railroad, and the sellers of 
the rails were not permitted to break up the integer, a 
railroad, thus formed with their consent. To avoid the 
consequences of such a consent, the steel company here 
held the rails in its own possession, apart from the rail- 
road and subject to its order. 

It is insisted by appellant's counsel, on page 76 of their 
brief, that the acceptance of a part of the purchase price 
by the steel company after the rails had been placed in 
the track, and after it had knowledge of such fact, con- 
stituted a waiver of the wrongful act of the company in 
taking the rails, and was an = acknowledgment 
of the rightful possession of the rails by 
the railway company. We _ conceive that the 
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rule of pleading under which a tort may! be 
waived and assumpsit maintained, or any general p#inci- 
ple of law analogous to this rule can have no application 
under the facts here. Confessedly, the rails were thken 
from the physical possession of the steel company in fraud 
of its rights, and this by the act of the railway company. 
The rails were put in the line of the railroad, and s$ be- 
came attached to the property. Their identifidation 
would have been difficult, and we submit that th re- 
covery of them by an action in replevin could not shave 
been had in the State of Indiana under the ruling if, the 
case of Ricketts v. Dorrel, 33 Ind., 470. And agaib, the 
time of the taking of the rails is shown by the rec rd to 
have been quite uncertain, and even if a statutomy lien 
might have been placed of record, a dispute could well 
have arisen whether it had been taken in time, ard be- 
sides, we know of no statute of Indiana under whidh the 
steel company could have in this case secured a stajutory 
lien after the rails had been attached to the railroad track 
in the railway company’s right of way, and thus become 
a part of the realty. The steel company, so far fis the 
recovery of the rails was concerned, by the chara¢ter of 
the property itself, by the position of the parties irf inter- 
est, and by the situation of affairs, was placed ati every 
disadvantage. Practically, it was remediless to tcover 
its former position of a lien-holder protecting his fien by 
physical possession. This status was the resultf of the 
fraud of the railway company, and it does not now lie in 
its mouth to say that acceptance of the part of the pur- 
chase money was a waiver of the fraud. “ Wherg a con- 
“ firmation of fraud is relied on as a defense to a guit for 
“relief from a fraud clearly established, the confitmation 
‘“ must stand upon the clearestevidence. The confirming 
“act must be so disconnected with the previo fs trans- 
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“action as to leave the defrauded party the complete 
‘power of determining, as upon an original act, whether 
“he will do it or not. The parties must be at arm’s 
“length and stand on equal terms.” 

Bigelow on Fraud, p. 187. 

Montgomery v. Pickering, 116 Mass., 227. 

Moxon v. Payne, L. R., 8 Chancery, 881. 


It is further insisted by appellant’s counsel on page 77 
of their brief that the lien was waived by the steel com- 
pany’s taking the obligation of a third party. The obli- 
gation here claimed to have been received is said by ap- 
pellant’s counsel to have been the personal obligation of 
Henry Crawford, and reference is made to page 773 of 
the record. Without discussing the purport of the letter 
of Henry Crawford of Mutch 30, 1882, referred to by 
appellant’s counsel and found on page 773 of the record, 
we submit that whatever Mr. Crawford might say as a 
business man of a personal obligation contained in that 
letter, as a matter of law there 1s no consideration in that 
letter or in the record for the personal promise of Mr. 
Crawford. In other words, the guaranty of Mr. Craw- 
ford, if the letter referred to be a guaranty, is without 
consideration, and could not be enforced. It is to be 
noted that the contract of sale of the rails was consum- 
mated October 3, 1381, and that the rails were delivered 
on board the cars in January, 1882. Mr. Crawford’s 
letter not being concurrent with either act, a consideration 
for the guaranty cannot be found in the contract between 
the principals. 

The taking of an invalid security is not a waiver of a 
vendor’s lien. 

Bakes v. Gilbert, 93 Ind., p. 70. 


Note: What is above said with respect to the separate 
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claims of several of the appellees was proposed td other 


counsel especially representing such appellees, = has 
been here inserted at their request. | 
{ 
| 
IX. ; 
; 
; 


THE EFFECT OF THE SYNDICATE AGREEMENT) OF DE- 
CEMBER 26, 1534. 7 


ec emwe 


The following are claimed to be the legal res@lts flow- 
ing from the making and carrying out of the syndicate 


“270 


agreement: 

First. That whatever rights would have aécrued to 
appellant and Samuel M. Nickerson, in the matter of 
being subrogated to the position occupied by Drexel, 
Morgan & Co. relative to the securities, were etttirely lost 


to them by the syndicate agreement. 


Second. “Vhat agreement was a purchase by: appellant 
for his syndicate of all the securities directly irém Henry 


* ° ' ° eS. 5 
Crawford upon an enurely new arrangement,{which by 
= a a 


its terms abrogated the agreemenis of June 25th) of Craw- 
~~. . mJ 

ford, appellant, and Nickerson, respectively, wth Drexel, 

Morgan & Co. 


Ziird. ‘That in making the purchase of thd securities 
directly from Henry Crawford, appellant resefved all of 
the purchase price except the amount of CraWford’s in- 
debtedness to Drexel, Morgan & Co., to be h ‘id by him, 
appellant, as a fund, out of which to pay the d¢bts of the 
railway company due to appeiees and other creditors. 


: ; Bs 
Fourth. Vhat inasmuch as whatever of pis fund is 
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company must go to Tlenry Crawford, the dbatroversy 
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here 1s between Henry Crawford and appellees. and is to 
be determined on ts merits by the Court, the same as if 
Mr. Crawford himself was before the Court insisting upon 
a priority of lien for the mortgage and bonds, to the ex- 
tent of such surplus in the hands of appellant as a mere 
stakeholder. 


Fifth. Appellant cannot wage that controversy on this 
appeal, because he is not interested therein. : 


Of these in their order: 


tr. The entire amount of the indebtedness of Crawford 
to Drexel, Morgan & Co., on January 15, 1385, repre- 
senting the principal and interest of his notes, was $392,- 
303-24. 

By the payment of that amount, appellant and Nicker- 
gon would have been entitled, as between Drexel. Morgan 
& Co. and themselves, to the delivery of the securities 


under the contract of June 25th. 


That transfer of the securities, according to the express 
terms of the two contracts of June 25th, would have been 
by way of a purchase. In the Crawford contract it is re- 
cited that said Crawford “further agrees hat the said 
« Drexel, Morgan & Company may accept the proposi- 
«tion of said Samuel M. Nickerson and H. H. Porter sar 
“ the purchase of the said securities: it further provides, 
that if Crawford should not have paid his indebtedness to 
Drexel, Morgan & Co. in sixty days from June 20, 1584, 
the latter might, «at the expiration of said period, se//, 
“ assign, transfer and deircer the said securities to the 
“guid Nickerson and Porter for an amount equal to said 
+ indebtedness,” with interest and expenses, without 
further notice to him. (Rec., 907. | 


In the agreement of the appellant and Nickerson, it ‘s 
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recited that they “hereby jointly and severally agree in 
“consideration thereof to purchase the securities as 
“above,” in case Crawford’s indebtedness sho@ld remain 
unpaid at the end of the sixty days; and they further 
agree “to pay the said Drexel, Morgan & Go. in cash 
“for the said securities the amount of said ingebtedness 
“ with interest and expenses on or before the 15th day of 
“ January, 1885.” (Rec., 908.) | 

In that situation, and with the legal liability to pay a 
sum less than $400,000, appellant, for the benefit of 
Nickerson and other members of the sy ndicate, made a 
purchase outright of those same securities, including the 
Union Coal Company’s stock (which appellagt himself 
testified he considered worth not to exceed $44,000), for 
what in effect amounted to $750,000 (or $716,000 after 
deducting the value of the coal company’s stock ), instead 
of the original purchase price with Drexel, Morgan & 
Co., of less than $400,000. It would seem that the sig- 
nificant fact of appellant agreeing to pay over! $300,000 
more than he and Nickerson were obligated to fay by the 
contract of June 25th ought to settle the question as to 
whether the syndicate contract was what Mr. Nickerson 
termed it, a “ new deal,” or, in other words, 4 purchase 
of the securities dtrect/y from Henry C rawford ignoring 
and treating as never having been made ,the con- 
tracts of June 25th. That is what they spe- 
cifically in the syndicate agreement declardd should 
be the effect of that instrument by the 7th secti¢n thereof. 
(Rec., 915.) The syndicate agreement further? provided 
that out of the first $500,000 of purchase m@ney there 
should be applied an amount sufficient for the ‘" salisfac- 
‘tion and cancellation” of Crawford's notes yo Drexel, 
Morgan & Co. It is further recited that that! indebted- 
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ness “ has been transferred to and now belongs to” ap- 
pellant. (Rec., 912, 913.) 

What was done under the syndicate agreement shows 
that there was no intention or purpose on the part of ap- 
pellant or Nickerson to keep alive the indebtecness of 
Henry Crawford to Drexel, Morgan & Co., or to take 
title to the securities under the contracts of June 25. 


On the 12th of January, 1885, appellant wrote to 
Drexel, Morgan & Co., remitting to them the amount of 
Crawford’s indebtedness and requesting them to send to 
him Crawford’s notes canceled. 


On the r4th of the same month they sent to appellant 
Crawford’s notes canceled; and on the 15th, Crawford 
himself, at the foot of the syndicate agreement, endorsed 
an acknowledgment that ‘appellant had that day paid for 
his account under the syndicate agreement the sum of 
$392,363.24, “ by payment of my indebtedness to Drexel, 
“ Morgan & Company to that amount.” 


The only answer that has been made on behalf of ap- 
pellant is that the syndicate contract was but a means of 
protecting the First National Bank. 


That claim cannot be seriously set up in view of what 

the situation was and what was actually done. Crawford 
owed the bank nearly $300,000. The bank had in pledge 
as collateral to that indebtedness securities whose market 
value, on the 26th of December, was at the lowest amount, 
fixed by the bank’s officers, $116,000. The bank also 
had a second lien upon the securities with Drexel, Mor- 
gan & Co. By realizing on the securities which the 
bank had in its own custody, at their market value on the 
26th of December, it would have paid Crawford's indebt- 
edness to the bank down to the amount of $182,000. 
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Then, assuming that what the appellant testi- 
fied was the intention of himself and Nickerson, to try 
to secure the payment of the amount due to the bank, 
“in good commercial honor,” and treating appejflant and 
Nickerson as acting as well for the bank as for their syn- 
dicate, the balance of Crawford’s indebtedness to the bank 
of $182,000 was second in lien to the indebtedness due to 
Drexel, Morgan & Co. of about $398,000. Sq that the 
sum of $380,000 would have paid the balance !due the 
bank and Drexel, Morgan & Co. Instead of doing that, 
however, they “ protected the bank ” under the syndicate 
agreement (and by the subsequent assignment by Craw- 
ford to the bank of his interest therein), by increasing the 
purchase price of the securities, then in the hands of Drexel, 
Morgan & Co., from $398,000 to $7 10,000, and then turned 
about and gave up to Crawford the collateral securities 
which the bank had of the actual market value of $1 16,000 
and took in lieu thereof whatever might be left fdr Craw- 
ford of the purchase money after the payment df the in- 
debtedness to Drexel, Morgan & Co., and all cldims that 
should be established against the railroad property, or the 
proceeds arising from the sale thereof ahead of the bonds, 
and after the payment of the expenses of the feceiver- 
ship up to the 15th of the succeeding month. 


* 


The “protection” which this bank received in this 
transaction was to surrender securities (upon which it 
could have realized, at once, more than one-third the 
amount of its debtor’s obligation) and receive in pledge 
a contingent interest in a speculative venture upon the 
property involved in which, it is claimed, it had a second 


lien before the transaction took place. 


Treating appellant and Nickerson as sureties for Craw- 
ford’s debt to Drexel, Morgan & Co., they whuld not 


have been entitled to be subrogated to the equities of the 
latter until they had paid the debt. 
Brandt on Suretyship anc Guaranty, Sec. 


266, pp. 359, 360. 


Before they had paid that debt or any part of it, the 
syndicate agreement was made. Therefore it is sub- 
mitted that whatever inchoate rights appellant and Nick- 
erson had to the securities (as purchasers from Drexel, 
Morgan & Co., or as sureties for fhe debt of Crawford) 
by their own act were lost when they entered into the 
syndicate agreement. 

Fresh v. Gilson et. al., 16 Peters, 327. 


2. The legal effect of the syndicate agreement was a 
purchase by appellant directly from Henry Crawford. 


It is very difficult to elaborate on the above proposi- 
tion. When parties have entered into a solemn written 
agreement, and that agreement, during the process of 
c.urrying it into effect, is brought before the courts, and it 
is in no wise obscure, and no fraud or mistake is charged 
as to its execution, about all we can say with reference to 
it is what courts are obliged to say in regard to all con- 
tracts, “ sa lex scripla.” 


The verv first section of the agreement in question re- 
cites that Crawford agrees: “To sell and hereby sells to 
“ the ‘syndicate ’ twelve hundred (1,200) of the first mort- 
“ gage bonds of the Chicago and Great Southern Railway © 
«“ Company, owned by him.” (Rec., 911,912.) He also 
agrees to deliver the same to appellant, together with the 
stock, within twenty days from date. Various guaran- 
ties are taken from him in the contract, all proceeding 
upon the fact of Crawford’s ownership of the securities 
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sold. The purchase money, except so far as will be re- 
quired to pay off liens upon the property represented 
by these securities prior to the latter, it is provided, shall 
be paid to Crawford as seller. That contract, thus 
entered into, and even now in process of being car- 
ried out by the parties to it, it is submitted, consti- 
tutes for appellant, one of those parties, the law of 
this case as lo him. Attempt is made, in the briefs 
of counsel for appellant, to lightly pass over the provis- 
ions of this agreement. But unless that agreement shall 
stand, appellant had no right in this case, as sole com- 
plainant and bondholder, to bring the suit for foreclosure 
of the mortgage. | 


This syndicate agreement is appellant’s sole muniment 
of title in this case. 3 


On the same day of its execution, Crawford assigned 
all the interest reserved for him in the contragt to the 
First National Bank. Appellant endorsed on that con- 
tract of assignment his acceptance of notice “ aud of ts 
“ lerms.” | 


Amongst the terms of the agreement of assign- 
ment is a_ recital that Crawford “is the owner of 
“certain first mortgage bonds of the Chicago and 
+“ Great Southern Railway Company, amounting in 
“the aggregate to twelve hundred thousand dollars, 
“and is also the owner of certain stock | of said 
“railway company of the par value of twelve hun- 
-« dred thousand dollars.” It recites further that Craw- 
ford * was indebted to Drexel, Morgan & Co.,' of New 
“ York; and further that for such indebtedness they 
« held the said bonds and stock.” It is further recited 
that Crawford “ desires to sell said bonds and ‘stock of 
“ the Chicago and Great Southern Railway Company to 
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“ Henry H. Porter and his associates, who have agreed, 
“as part of the purchase money, to cancel and satisfy the 
“ notes given by the party of the first part to Drexel, 
“ Morgan & Co., as aforesaid.” 


3. Lhe amounts in controversy on these appeals are 
part of appellant’s purchase price of the securities re- 
served by him to pay either to Henry Crawford or to ap- 
pellees. 


The second, third and fourth paragraphs of section 3 
and sections 4 and § are the portions of the syndicate 
agreement referring to this question. ‘Those paragraphs 
provide that out of the $500,000 purchase money for the 
securities (to be first paid) after the payment to Drexel, 
Morgan & Co., the amount of Crawford’s indebtedness, 
appellant should pay and clear off all claims against the 
railway company which might be decided by the court— 
in the foreclosure proceedings contemplated——-to be liens 
upon the railway property, paramount to the liens of the 
bonds and interest coupons thereon, or which the court 
might decide should be equitably payable out of the pro- 
ceeds of the sale of the railway, prior to any payment of 
the bonds or coupons, and also all indebtedness incurred 
by the receiver prior to January 15, 1885, which should 
not be paid out of moneys earned in the operation of the 
road prior to that time. That then, if those claims should 
exceed the sum of $100,000 (being a little less than the 
amount that would be left out of the $500,000 afte¥ pay- 
ing Drexel, Morgan & Co.), appellant for his syndicate 
had the right to apply, out of the proceeds of the third 
interest in the securities retained by Crawford (but to re- 
main in appellant’s possession and control) ‘upon any ex- 
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cess above the $100,000, in payment of such élaims as 
should by the court be decided to be prior to the lien of the 
bonds and coupons. It is considered unnecessary tb enlarge 
upon this point for the same reason given above, VIZ.: 
that appellant and Crawford and his assignee, ‘the First 
National Bank, agreed in writing that the thidgs men- 
tioned should be done, and no question is. made 4s to the 
binding obligation of that agreement upon them.’ 


q 


4. The real controversy here ts between Henry Craw- 
ford and the First National Bank, on the one hand, and 
appellees on the other, and shouid be determined accord- 
ingly. 


In the brief and argument, which will be filed: herewith 
in support of the motions on behalf of appellees, to dis- 
miss the appeals (at pages 32 to 37 and 62 .to 65) is 
contained all that it is desired to say on this question, and 
which may be summed up ina single sentente: That 
when, on the §th of April, 1886, appellant had received, 
at the hands of the Circuit court, ttle to and possession 
of the railway property, freed from all mortgages, bonds, 
liens and claims of every sort, and had been paid back 
the sum of $157,884.64 (of which over $150,000 had 
been expended by him through the medium of:the Court 
in the betterment of this property for the benefit of the 
syndicate), neither he nor his syndicate had any further 
interest in the balance of the proceeds of sale, in the 
registry of the Court. eo 


5. Appellant, having no interest in the controversy 


presented by these appeals, ought not to be permitted to 
further carry them on. 


Appellant prayed these appeals, as “ complainant” in 


the cause. 


As such complainant, and representing the 


syndicate and no other parties, under the cases cited in 
the brief and argument on appellees’ motions to dismiss 
the appeals, (at page 63), he has no right to further pur- 
sue the litigation for the benefit of Henry Crawford. 
Had Henry Crawford and The First National Bank been 
parties to the suit in the Circuit court, their right to these 
appeals, so far as this question of interest is concerned, 
would have been clear. Except for their knowledge of, 
and acquiscence in, the proceedings of the Circuit court, 
whatever that Court did would not conclude them, if the 
fund in controversy is to be treated—-as appellant’s coun- 
sel claim—as a court fund, irrespective of the former de- 
cree of February 16. 


X. 


By THE PURCHASE OF THE SECURITIES ON DecEm- 
BFR 26, 1884, UNDER THE SYNDICATE AGREEMENT, 
APPELLANT WAS CHARGED WITH FULL NOTICE OF ALL 
THE FACTS, FROM WHICH THE EQUITIES OF APPELLEES 
AGAINST Henry CRAWFORD AND THE BONDS IN SAID 


SUIT ARISE. 


Appellant will be presumed to have had knowledge of 
the contents of the syndicate agreement, when he made it, 
and of the facts therein recited. 


Suift v. Smith, 10z U.S. (12 Otto), 442 
(see page 445). 
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He therefore knew the following facts recited in the 
syndicate agreement: 


1st. Crawford’s construction contract and its contents. 


2d. Crawford’s control over the railway company, in- 
volved in his obligation to procure the cancellation of his 
construction contract with the corporation. 


3d. The existence of a large amount of infebtedness 
against the company, of which $100,000 and more might 
be equitably entitled to preference in payment out of the 
proceeds of sale of the property ahead of the first mort- 
gage bonds. 

4th. That there were bridges on the line df the rail- 
way and other structures, “the utle to which is” (Was) 
“not in said railway company.” 


We do not understand it to be denied that.on and be- 
fore December 26, 1884, appellant, or Nickerson, his 
chief associate in the syndicate, one or both,. knew fully 
the whole situation, the origin and history of this railway 
company, its property, and the securities reprdsenting the 
same, and Crawford’s connection therewith. 2 


Tue First NATIONAL BANK ACQUIRED %0 BETTER 
RIGHTS AGAINST APPELLEES BY THE ASSIGNMENT OF 
CRAWFORD’S INTEREST IN THE SYNDICATE AGREEMENT 
THAN CRAWFORD HIMSELF HAD. 

See Colebrooke on Collateral Securities, p. 
508 ef seg., and § 422. ‘ 
To hke effect: 

Cowdry v. Vandenbrough, 101 U.S., 522. 

Judson v. Corcoran, 17 How., 612. 

Wickham v. Morehouse, 16 Fed. Rep., 324. 
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XI. 


THE EQUITIES OF APPELLEES TO BE PAID THE AMOUNTS 
DUE THEM, RESPECTIVELY, AS DECREED BY THE CIR- 
CUIT COURT, OUT OF THE FUND IN CONTROVERSY, ARE 
SUPERIOR TO THOSE OF APPELLANT'S, AS’THE NOMINAL 
PARTY TO THIS APPEAL, OR TO THOSE OF HENRY 
CRAWFORD, THE REAL PARTY. 


Treating the fund in controversy, as simply a court fund, 
arising from the sale of all the property of an insolvent 
railway corporation, it is submitted that appellees have 
the prior right in equity, as against the appellant, or 
Henry Crawford, and this because: 


First. Appellees did the work and furnished the ma. 
terials represented by their claims in the construction of 
this railway, trusting to the property and assets of the 
corporation for payment, which they had a right to do. 


Second. Because it was the moral and legal duty of 
Henry Crawford, in view of his relations to and control 
over the corporation, to pay the claims of appellees. 


Third. Wenry Crawford had, by his own contract 
with the corporation, bound himself to pay these claims, 
as a condition to receiving any securities of the corpora- 
tion whatever. 


Fourth. To allow Henry Crawford a security on the 
property of the corporation ahead of, or in participation 
with, these creditors, until their claims shall be paid, would 
be to allow a debtor to share with his creditors in his own 
insolvent estate. 


Fifth. Appellant is in no better position than Craw- 
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ford, and on account of the receipt and ownership by him 
of a large amount of unpaid. capital stock, as between 
himself and appellees, a stronger equity exists in behalf 
of the latter than against Crawford himself. 


EQUITY LOOKS THROUGH ALL FORMS TO THE REAL 


SUBSTANCE OF THINGS. 


[t is clear that appellant acquired no superior rights to 
those held by Mr. Crawtord, and that the case must be 
determined by the same rules of law as if he had filed 
the bill himself. It 1s not seriously insisted and cannot 
be maintained that the construction contract 1s valid. 

Wardell v. Reatlroad Co. (ante). 


But it is insisted by appellant that, nevertheless, he is 
entitied to a priority of lien and payment over the ap- 
pellees to the amount expended by Mr. Crawford in con- 
structing the road; and that the mortgages must stand as 
against them for that sum. It is believed this position 
is fallacious. And this leads to the inquiry as to what 
are the respective rights of the parties to these appeals 
agaist the railway property: 

[t must be conceded that after June 23, 1881, Craw- 
ford believed and acted upon the belief that he was the 
owver of all the valid stock of both corporations. While 
Foster retained $10,000 in the Chicago and Great 
Southern, Crawford regarded this as valueless, for he 
says: “I may say very frankly that it never had any 
“value in my eyes unul [ was compelled to buy it in 
* March, rs82.° And then he believed that it had not 
been issued for an adequate consideration, but he felt 
compelled to purchase it as a maiter of business, in order 
that he might secure an immediate meeting of the old 


beard of directors to the end that they should resign, in 
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pursuance of the terms of his contract of June 23, 1881, 
and enable him to make a board of his own. At all 
times after June 23, 1881, he treated the property as his 
own. “I went in and furnished moncy at first, simply 
“because I was acting under the impression that | prac- 
“tically owned that piece of property.” 


Now, while in the legal sense a corporation is the 
owner of its franchises and property attaching thereto, 
yet in a broader sense, as stated by Justice Mitcer in 
Sawyer v. Hoag, 17 Wall., 623, the stockholders own the 
corporation. And it follows that when one person owns 
all the stock, in equity at least, such person owns the 
corporation itself. Now the real ownership being in Craw- 
ford, as the sole proprietar. of the corporation, it must be 
admitted that he obtained no greater rights over the prop- 
erty as against present or future claims for labor and 
supplies put in the road than if he had been vested with 
the legal title. For the purposes of this case he must be 
treated as an owner. He himself likens his proprietor- 
ship to that of a “corporation sole.” He contracted in 
the corporate name; he put in his own means, without 
agreement, note or other obligation. He was, by virtue 
of his sole ownership of the stock of the legal creature, 
the owner of everything held by that creature as entirely 
in ecuity as if the fictitious person did not exist. And, 
while laborers and supply men might be limited in their 
demands for payment to the property of the company, yet, 
as ayainst that property, these demands stand upon the 
same footing as if the legal title had rested in Crawford 
independently of the intermediate corporation. This arti- 
ficial body was but the representative of its sole proprietor, 
and existed for his benefit. His dominion was as corm- 


plete, through the agency of the stock. as ff he had held 


title by deed. In that case his interest, in equity, would 
be subject to the claims of those who, by their labor and 
materials, added value to his property. Is it less in the 


present case? In equity creditors are held to have a par-. 


amount interest in their debtor's property to the amount 
of their claims, superior to any interest of the debtor. 


Now, Crawford became practically the absolute owner 
in June, 1881. In September following he contracted, in 
the corporation’s name, with the Bessemer Steel Company 
and in October with the Cleveland Rolling Mill Com- 
pany. On November 9, 1881, he contracted with Irwin 
for grading. At the same time he was pushing the work, 
and paying for it himself. Now, in what capacity was he 
acting? He was notalender. He was not a contractor. 
So that the position most favorable to him is to say 
he was acting in the capacity of the sole or dominant 
stockholder; otherwise it follows that he was advancing 
money as 2 volunteer. 

Assuming, theo, for the time, that his payments were 
made as sole stockholder, we come next to the fact that 
in November, £551, the corporation sought to place a 
mortgage on its entire property then and thereafter to be 
acquired, to secure its bonds to be thereafter issued, and 
which bonds in December following came into the posses- 
sion of Mr, Crawtord. The appeilant’s claim is, that Craw- 
tord took and received these bonds to reimburse him for 
money advanced and to be thereafter advanced for con- 
struction and equipment of the read; and to pay for the 
Block Coal road thereatter to be acquired by conselida- 
Lidl. As he owned the entire stock of that road alse, 
when consolidation should take place, he would sull retain 
the entire Ownership of the consolidated tranchises and 


woperty in preciseiv the same manner us he held the 
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Chicago and Great Southern, and as the two were to 
become a unified property, it can not in anywise alter the 
legal question under consideration. 

Returning now to the discussion; it appears that New, 
as trustee, placed all the bonds in the possession of Foster, 
and he of Mr. Crawford. And Mr. Crawford being the 
sole bondholder, New was trustee for him only. So that, 
in short, Mr. Crawford’s property was mortgaged to his 
own trustee for his own benefit. Now the question is, 
will equity permit the sole stockholder and owner of a 
corporation in this manner to gain a preferential hen over 
the unpaid claims of laborers and supply men, who, by 
their labor and materials helped to produce the property 
itself and give the bonds their value? Conceding for the 
purpose of the immediaté discussion, that the corporate 
entity might make a mortgage to its sole proprictor, 
either directly, or through a trustee to secure his present 
or future advances, which would bind the corporation, the 
precise question here is, what effect, if any, has it upon 
the unpaid demands of its present or future creditors: 

Applying the wholesome rule announced by the Court 
in Sawyer v. Hoag (ante p. 87), to the present case, it in 
manifest that Crawford could not directly or indirectly 
secure a specific lien upon the property and franchises of 
the road superior and paramount to the unpaid claims of 
laborers and supply men. Such a shareholder, hke any 
other owner, is postponed to the creditors of the cor- 
poration. An owner can not, by vesting the ttle of his 
property in the name of another person, natural or art 
ficial, defy or avoid the rule that creditors who built up 
that property, have a right of payment thereout superior 
and paramount to any right of his own. Particularly 
must this be so in cases, where the demands of the 
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creditors are limited to the specific property itself, and 
the general estate of the owner is not chargeable with or 
liable therefor. 


This seems to have been recognized by all the parties 
at the time of making the syndicate contract. It was the 
view taken by the Circuit court upon the hearing of this 
case. The Court held that as against appellees, the claims 
of the appellant under the bonds acquired from Crawford 
and secured oy the mortgages should be disregarded, and 
the mortgages annulled so far as they inequitably affected 
the laborers and supply men; but permitted them to stand 
as between appellant and the corporation itself. 


But it is insisted on the part of appellant, as a last resort, 
that inasmuch as the company was insolvent, Crawford 
should have a priority on a guantum merutt for the 
amount expended by him to be enjoved by appellant. This 
is assuming that Mr. Crawford when he furnished the 
money became a general creditor of the corporation of 


which he was proprietor. But we have already seen this 


i not true, because as propri etor his claims for money 
furnished was not that of a general creditor, but at most 
as sole stockholder. 


A sole or dominant stockholder controlling the corpo- 
ration holds a fiduciary relation to creditor not less imposed 
with a trust than directors. “ A creditor of a corpora- 
‘tion, who is also a stockholder, cannot demand from the 
“ corporation the portion of the capital which he has paid 
“in and apply it to the extinguishment of the debt.” 

Lawrence v. Nelson, 21 N. Y., 166, 167. 


Approved in Sawyer v. Hoag, 17 Wall., 623. 


The views we have sought to express will be found 
to have received the sanction and support of this and 
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other Courts in many cases, among which we cite the 


following: 
Sawyer v. Hoag, 17 Wal., 623. 


Clements v. Moore, 6 Wal., 299. 
Drury v. Cross, 7 Wal., 299. 
Railroad v. Howard, 7 Wal., 392. 
Railroad v. Soutter, 13 Wal., 522. 
Jackson v. Leuding, 21 Wal., 622. 
Wardell v. Fatlroad, 103 U. S., 657. 
Thomas v. Railroad, 109 U. S., 524. 
Joku vy. Erie BR. R. Co. 22 Wal., 136. 
Lawrence v. Nelson, 21 N.Y., 158. 
Simpson v. Bank, g Lea (Tenn. ), 713. 
Miner vy. Bank, 1 Pet., 71. 
.- Fit, etc., R. R.v. Dunly, 14 Mich., 477. 
Kochkler v. Black River BR. B., 2 Black, 715. 
Post v. Russell, 36 \nd., 60. 
/. Gillmore, etc. R. R.v. Kelly,77 W., 426. 
Taylor Priv. Corp., Chap. 10. 
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APPELLANT, BY KEASON OF HI6 OWNERSHIP AND POSSES- 
SION UNDEK THE FACTS SHOWN, OF OVER $700,000 OF 
UNPAID CAPITAL STOCK OF THE CORPORATION, FOR 
WHICH HE, FOR Hip SYNDICATE, 16 LIABLE, MAD KO 

, RIGHT OR EQUITY AS AGAINET APPELLEES TO FORECLOSE 

THE MORTGAGE, SECUKING His BONDE UPON THE PROP- 

EXTY UNTIL THE CLAIMS OF APPELLEES SHOULD FIRST 

- BE PALD. 


a 


1. The facts relating to the unpaid capital stock are 
very brief and not controverted. By the agreements of 
June 25, 1684. betweer appellant and Nickerson aad 
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Drexel, Morgan & Company, on the one hand, and the 
latter and Henry Crawford, on the other, it is clear that 
appellant and Nickerson bargained for the delivery by 
Crawford, to Drexel, Morgan & Company, for their bene- 
fit, of $1,200,c00 of the capital stock of the corporation. 


By the Crawford contract, he agreed to have issued and 
placed with Drexel, Morgan & Company, all the first 
mortgage bonds that could lawfully be issued and all the 
capital stock of the corporation, which might be “ lawfully 
“issued ” either in lieu of the stock then held by Drexel, 
Morgan & Company, or “ for other pur poses” amounting 
to the par thereof to at least $1,200,000. Appellant and 
Nickerson, in their agreement, made their obligation to 
pay Crawford’s debt and take the securities, depend upon 
having issued, and placed with Drexel, Morgan & Com- 
pany, the additional bonds and additional shares of stock. 
The latter they required to be issued to such an amount 
as could lawfully be issued, but the issue must amount 
“at the par thereof to at least $1,200,000.” 


The Court will notice a studious avoidance of any men- 
tion in these contracts, as to the issue of the additional 
stock or bonds under Crawford’s construction contract. 
Such an amount of stock was to be issued, however, as 
might lawfully be done either in exchange for the 
stock then held by Drexel, Morgan & Company or “ for 
“ other pur poses,” amounting to at least $1,200,000 in all. 


Of course, appellant and Nickerson knew, and were 
bound to know, what was the amount of the old stock then 
held by Drexel, Morgan & Company. They knew that 
that amounted to the sum of $492,450. They knew that 
it was exchangeable at par for the new stock of the con- 
solidated company; therefore, when appellant and Nicker- 
son bargained with Crawford that he should have the 
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corporation issue, $1,200,000 of stock thev knew that the 
difference between the $492,450 of the old stack and 
$1,200,009 of the new would amount to $707.550. 


ait would be idle to claim that appellant or Nickerson 
were ignorant of the fact that this stack thus to be issued 
was not to be paid for by Crawford or any one elae to thos 
insolvent corporation. That stock, as has been show ti, 
was issued, without anv authurity, by Heary Craw- 
ford as president of the company, to Henry Craw- 
ford, on January 26,1584. By resolution of bis board of 
directors on the a$th of February of that vear, directions 
were given to the proper officers to msue to him the entire 
amount of $1,200,000 of stack arrespectrve af the oid 
stock then outstanding and m addituun thereto. 

On the sth of May gf that year, t was provided by 
resolutian that the oid mack outstanding of the two prior 
companies should be surrendered and new stack imued im 
heu thereof for the same amount, and such additional new 
stock shouid be wsued to the contractor (Crawtord) so as 
to make the aggregate amount to $1,200,000. Thu 
$1.200,000 of stock was placed with Drexel, Morgan & 
Company for appellant anc Nickerson by Crawdord om 
August, 1354. mm complance with agreements of June 
2sth. These shares of stock came te appeliant trom 
Drexel, Morgan & Company on the 15th of January, 1455, 
and were produced bv him before the speci] commissioner 
on the hearing. 

As shown, appellant caused every share of that stack 
to be voted at the meeting of the stockhdiders m Max 
TBAS. at which time the stock was held bv appelian’ as 
his own property and contmued so to be down to the 
latest time to which ‘this record brings tte histors 


Appellant held, and holds, his title to that $707,550 of 
unpaid capital stock by the same instrument, the same 
chain of title, and by virtue of the same right which he held 
and holds the bonds in controversy in this suit. 


2. In the Circuit court appellant was in this position; 


The State Court, at the suit of the creditors of this in- 
solvent corporation, had taken possession by a receiver of 
all its property and assets. 

Appellant applied to become a party to that suit thus 
pending. Upon his application that suit was removed to 
the Federal court in which appellant had filed his bill in 
equity to foreclose the mortgage in controversy as the 
sole holder of the bonds secured thereby. At the time 
of the filing of that bill, another Court was in possession 
of the property at the suit of creditors. Appellant, in 
that situation, with the res in the custody of another Court, 
could not procure a foreclosure of his mortgage, except by 
leave of such other Court. 


That leave was never granted nor requested. 


Neither was leave given by the Federal Court after the 
removal of the creditor’s suit thereto for the filing of such 
bill. 

Appellant, however, overcame the difficulty by his ap- 
plication to have the two suits consolidated, which was 
done. | 

It ts submitted, therefor, that appellant stood before the 
lower Court, so far as concerns this question, as the sole 
owner of the bonds of this insolvent corporation, in a suit 
wherein such Court was engaged in administering its 
assets amongst its creditors. Appellant himself was a 
debtor to the corporation, owing it over $700,000, which 
this Court has often decided to be a trust fund, under the 
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circumstances of this case, for the very purpose of paying 
these creditors. | 
Sawyer v. Hoag, ante. 
County of Morgan vv. Allan, 103 U. S&S. 
(13 Otto), 498. 
Hlatch vy. Dana, 101 U.S. (12 Otto), 205, 
and cases cited by the Court in those decisions. 


Some of these appellees, in the interest and for the 
benefit of all creditors of the corporation, as early as the 
4th of August, 1885, by an amended cross-bill, raised the 
question of appellant’s liability for this stock as an equity 
in their favor as against appellant’s bonds. (Rec., §2--62, 
and see page 6o.) 

The petition of the appellee, Cleveland Rolling Mill 
Company, together with other creditors, on behalf of 
themselves and other creditors, to review and set aside 
the first decree of sale, averred as one of the grounds for 
asking the court to set aside the first decree of foreclosure 
and sale, the issuance of this stock under Crawford’s con- 
struction contract. (Rec., 99 ¢/ seg.) 

Proof was taken before the commissioner on the refer- 
ence to him, on the question of the issue of this stock, 
and brought before the court on the final hearing, which 
resulted in the decree of February 16, 1886, and was 
then discussed and considered by the Court. 

In the dissenting opimon of the District Judge, con- 
tained im the record {page 141 % he considers this gucs- 
tion of appellant's stock liability. 

Counsel for appellant, however, seem to have ovei- 
looked this question in the preparation of their briefs. 

What answer they could make to 1 under the facts and 
the law, we are not abie to conjecture. 


There can be no doubt that the Circuit court, in that 
same suit, would have been authorized, under well settled 
legal principles, to have decreed an assessment upon the 
stock to an amount sufficient to pay the debts of the in- 
solvent corporation. co 


Under other well settled rules, that was not necessary, be- 
cause the Court had before it as complainant a sole owner 
of the bonds secured by the mortgase len, and who at 
the same time was the sole owner of al! issued stock, and 
solely liable for the amount due upon his unpaid stock. 


As all parties in interest were before the Court—the in- 
solvent corporation, the mortgagee claiming a prior lien, 
and all the creditors of the corporation, and the sole 
stockholder, and the person who was solely liable for the ee 
unpaid stock —the Court, by giving such creditors a para- 
mount lien upon the property of the corporation for the 
amount of their just indebtedness, could satisfy all de- ee 
mands of justice between the parties in interest, without 
resorting to any circuity of action, such as would have 
been the case had the Court required a separate suit to be 
brougnt by the receiver to collect the unpaid stock lia- 
bility sufficient to satisfy the indebtedness due to creditors. 


We respectfully submit that justice has been done by 
the action of the Circuit Court as between all parties 
in interest. 


It would seem to be clear that appellant has no griev- _ 
ance which he can complain of, unless this Court shall ; 
hold that Crawford's construction contract was valid, and 
that appellant was entitled to a decree yranting him a 
first hen upon the property of the corporation as against 
all creditors. 


His bill was framed upon that theory. He alleged 


that the whole $1,200,000 of bonds of the railway com- 
pany were “issued and negotiated for value and = that 
“such bonds are still outstanding.” 


He stood by that allegation through the entire contro- 
versy in the Court below. He never amended, nor asked 
leave to amend, his bill. His mortgage was foreclosed 
in accordance with that allegation, as against the railway 
company, because that corporation, controlled by appel- 
lant, filed an answer admitting the same to be truce, to- 
gether with all the other allegations of the bill, including 
admissions of facts not charged in the bill itself. 

His counsel in this Court, now fall back upon his equity 
in the one million dollars of bonds, to the extent of the 
money advanced by Crawford out of his own funds, und 
that borrowed from Drexel, Morgan & Co. 

They rely for their contention upon the decision of this 
Court in Zhomas v. Brownsville, Ft. Kearney & PR. R. 
Co. (cited ante }. 

Our answer to that 1s this: Appellant, in this case, has 
got what this Court decreed in favor of the bondhelders 
in thal case. as against the corporation and its stockholders. 

The nights of creditors in that case were not involved. 

Much is said m one of the briefs for appellant concern- 
ing the fact that the Circuit court held the mortgage good 
as against the railway company. — 

It is not perceived how the Court could have heid 
other wise. 

The only parties before the Court, contesting on be. 
half of the railway company, appellant's morigages, were 
two stockholders, whom the Court decnicd had not ewer- 
cised the good faith whxh a court of eguny required 
from parties in their posivan. 
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had to deal, so far as the corporation was concerned, with 
the answer, admitting even more than appellant claimed. 
But that did not affect the rights of these appellees and 
the other creditors, and, as to them, the case cited is not 
an authority. 


Respectfully submitted. 


Joun S. Cooper, 
Appison C. HaArrRIs, 
WititiAM H. CALKINs, 


Solicitors for Appellees. 


Baker, Horp & HENDRICKs, 
P. S. KENNEDY, 

U. Z. WILEy, 

LE. W. ToLertron, 

Of Counsel. 


With these two stockholders out of the way, the Court 
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IN THE 


SUPREME COURT OF THE UNITED STATES. 


OcTOBER TERM, A. LD. 13386. 


QL - << ° 


HENRY H. PORTEE, 
te. 

THE PITTSBURGH BESSEMER STEEL COMPANY uae ats 
(Limited), THE CLEVELAND ROLLING MILL = Uuited Btates for 
COMPANY, THE SMITH BRIDGE COMPANY, ihe District of In- 
CRERAR, ADAMS AND COMPANY, and VOL- 

NEY Q@. IRWIN, disiua. 


Appetiant, Appeal from tbe Cir- 


euit Coart of the 


Appeilees. 


oo 


MoTIONS OF APPELLEES. 


THE PITTSBURGH BESSEMER STEEL COMPANY (LIMITED), Tih CLEVELAND 
ROLLING MILI. COMPAN Y, THE SMITH BRIDGE COMPANY, CRAEKAR, 
ADAMS AND COMPANY ANI! VOLNEY GQ TKWIEN., 

TO DISMISS THE APPEALS OF APPELLANT 


And the Cleveland Rolling Mill Company, one of the appel- 
lees, comes and moves the Court here to dismiss the appeal 
from the decree and order of payment in its favor. And for 
cause it, as such appellee, shows: 

First. That said decree and order‘of payment in us favor 
was made in the execution of and to carry out the final decree 
entered in said cause on February 16, 1886, as moditied by the 
supplemental order or decree entered therein on March 2, 
1886, and that said appellant, bv his said appeal, hath not com- 
plained of nor does he seck to have this Court review any 
errors alleged to have been committed by said Circuit court in 


‘ 

2 ; 
executing and carrying out said final decree of February 16, 
1886, as modified, as aforesaid; nor dogs the transcript of 
record in said cause, filed in this Couft, present any such 
alleged errors as are cognizable by this Court. 

Second. That said appeliant, by reason of having procured 
the sale of the railroad property and franchises in controversy 
in said suit, under and by virtue of such decree of February 
16, 1556, as so modified as aforesaid, by which the rights and 
priority of hen of this appellee im the premises were adjudged, 
as well as the rights and hen of said appellant in the premises, 
and by reason of the appellant becoming the purchaser at said 
sale and receiving the deed of the master to, and possession of 
said railroad, property and franchises, under the decree of said 
court, entered April 5, 1886, confirming said sale to appellant, 
and by recetving a portion of the proceeds of said sale, he, the 
said appellant, is estopped and concluded from further guestion- 
iny the validity and correctness of said decree of February 16, 
1556, so as aforesaid modified. And that all supposed errors 
by said Circuit court alleged by appellant on this appeal to 
have been comuntted by the Circuit court, or contamed m the 
said transcript of record filed im this Court, have reference 
solely to supposed errors alleged to have been committed by 
said Circuit court in entering said decree of February 16, 
1550, as so moditied. 

3d. That said appeal is from a decree carrying out and exe- 
cuting said decree of February 16, 1856, as so modified, and 
said appellant by his appeal only seeks to have said last men- 
tioned decree reviewed after it has been executed. 

qth. That said appellant, as appears by the said transcript 
of record filed in this Court, is in nowise interested in the 
moneys, ordered and adjudged by said decree and order of 
payment appealed from to be paid this appellee; and that when 
said decree of February 16, 1856, as amended as aforesaid was 
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entered, and said sale thereunder was made and confirmed to 
said appellant, and possession of said railroad, property and 
franchises delivered to said appellant, and when he had re- 
ceived out of the proceeds of said sale the sum of $157,854.04, 
he, said appellant, had no further mterest in, or claim to, the re- 
mainder of said proceeds of sale, out of which remaining —pre- 
ceeds of sale the claim of this appellant was decreed and 
ordered to be paid. 


And so this appellee says, that said appeal does not present 
any questions of law or fact cognizable, or reviewable by this 
Court. 

(CLRVELAND Ronis Mini Comeany, 
Ry Jno. $. Coorne, 
ts Attorney. 
A. C. Harrss and 
Winiram H. Cairns, 
Of Counsel. 


And also comes Volney Q. Irwin, one of the appellees, im 
the above entitled cause on said appeal, and moves the Court 
here, to dismiss the appeal from the decree and order of pay- 
ment in his favor. «And tor cause, he, as such appellee, shows 
the same grounds and pomts hereinabove set forth bv the 
Cieveland Rolling Mill Company in its motion to dismiss said 
appeal filed herein. 

And so this appellee says, that said appeal does not present 
any questions of law or fact cognizable or reviewable by this 
Court. 

Vounny Q. lawn, by 
Jno. 6b. Coorns, 
this Alterna; 

A.C. Harais, and 

W.-H. Canxins, 
Of Counsel. 


And also comes the Smith Bridge Company, one of the ap- 
pellees, in the above entitled cause on said appeal, and moves 
the Court here, to dismiss the appeal from the decree and order 
of payment in its favor. And for cause, it, as such appellee, 
shows the same grounds and points hereinabove set forth by 
the Cleveland Rolling Mill Company in its motion to dismiss 
said appeal filed herein. 

And so this appellee says, that said appeal does not present 
any questions of law or fact cognizable or reviewable by this 


Court. 
SmitrH Baince Company, by 


Jno S. Cooper, 
Its Attorney. 


A. C. Hargis, 
Witiiam H, Carxins, and 
E. W. Toresron, 

Of Cauusel. 


And also comea Crerar, Adams & Co., as appellees in the 
above entitled cause on aaid appeal, and moves the Court here 
to dismiss the appeal from the decree and order of payment in 
their favor. And for cauae, they, as such appellees, show the 
same grounds and points hereinabove set forth by the Cleve- 
land Rolling Mill Company in its motion to dismiss said appeal 
filed herein. 

Aud so these appellees say that said appeal does not prevent 
any questions of law or fact cogniaable or reviewable by this 
Court. 

Crrrar, Apams & Ca, by 
jno. S. Coopsr, 
Ther Altoruey. 

A. C. Hares, and 

W. H. Cares, 
Of Counsel. 
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: And also comes the Pittshurg Bessemer Steel Company 
(lirnited }, one of the appellees, in the above entitled cause on 
said appeal, and moves the Court here to dismiss the appeal 
from the decree and order of payment in its favor. And for 
—_ cause, it, as such appellee, shows the same grounds and points 
) hereinabove set forth by the Cleveland Rolling Mill Company, 

| im its motion to dismiss said appeal filed herein. 


And so this appelice says that said appeal does not present 
any questions of law or fact cognizable or reviewable by ‘this 
Pirtssussn Bessewer Stree: Compaxy, 
Jno. S. Coorrr, 
its Attorney. 
A. C. Harris, and 
W. H. CaLxs, 
Of Cownsel. 


IN THE 


SUPREME COURT OF THE UNITED STATES. 


OcTOBER TERM, A. 1D. 1886. 


ee 


4 aE 


~ 


HEWRY H. PORTER, 


Appeliant. Appeal frum the Cir- 


cuit Court of the 


United States tor : 
the Diatrict of In- 


oy 


diana. 


BRIEF AND ARGUMENT : 


IN SUPPORT OF MOTION OF APPELLEES TO DISMISS APPEALS 4 


r nat ne ne 


It as stipulated and made part of the decree from which 
these appeals are taken that they shall be submitted under the 
20th rule of this Court. 

These motions to dismiss the appeals are not made for the 


purpose of anticipating, or in any wise affecting, that submis- 
sion, or the consideration by the Court of the appeals upon 
their merits-—1f the Court shall be of opinion that they should 
be so considered—but for the sole purpose of making our ob- 
jections to the appellate jurisdiction of the Court and stating 
eur reasons therefor, in the onivy mode pomted out bv rules 
for making such objections. 

We do not therefore ask that these motions shall be taken 
up by the Court before the hearmg of the cases upon the 
briefs of counse! upoo the merits, but that the Court shal! con- 
sider them in connection therewith. 


ees 


STATEMENT OF F Acts. 


So much only of the admitted facts in the record, as appear 
to be necessary for the consideration of these motions will 


here be stated. 


The questions which arise upon these motions are, in sub- 
stance, these: 


rst. Where, in a bill to foreclose a mortgage of a railway 
company, filed by the owner of all the bonds, claiming a par- 
amount lien for his mortgage upon the railway and property 
in controversy, certain creditors of the company are made 
parties, as defendants or by intervention, and assert liens for 
their claims, superior to the lien of the mortgage and 
bonds secured thereby, by reason of fraud in the execu- 
tion of the mortgage and issue of the bonds; and that 
question of priority is, upon the evidence taken, as between 
them and the complainant, decreed in their favor; and the 
court finds and decrees that their claims are first and para- 
mount to the hen of the mortgage; and establishes the character 
which all such claims must bear to have such priority of lien 
to the mortgage; and refers the claims of such creditors to the 
master to be found and reported; and by the same decree finds 
the amount of the mortgage debt, and decrees foreclosure and 
sale of the property, not only free and clear from the mortgage 
hen, dud freed from the leu of suck creditors: m such case, is 
that decree final as fo that guestion of priority, as belween such 
flamtif, morigugee, and such creditors, whenu all thal remains 
to be done ts to ascertain the precise amount dut to such creditors 
respectively ? 
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2d. Where, under such decree, the complainant, sole bond- 
holder, bids the property in at master’s sale, and asks confirma- 
tion of sale, and claims title and possession thereunder, freed from 
all claims of such creditors, and also asks for part of the purchase 
price to be paid to him, all of which the court decrees; can 
such complainant and purchaser by appeal from a subsequent 
decree of the court ordering the payment to such creditors, out 
of the remaining proceeds of sale, and tu exact conformity to 
the decree of foreclosure and sale, and in execution thereof, have 
that question of priority on such appeal, re-examined by this 
Court? 

3d. Where, in such case, the plaintiff, as sole bondholder, is 
not interested in the proceeds of sale ordered to be paid to such 
creditors, but where such proceeds, it appears from the record, 
if recovered by the plaintiff, are the property of a third person, 
not party to the record, but between whom and such creditors 
the plaintiff is a mere stakeholder; can such plaintiff, by such 
appeal, have re-examined in this Court, such matters in which he 
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has no pecuniary concern, and represents, neither in law or 
equity, such third party, who is the one solely interested as 


against the appellee-creditors ? 


« ducctbuses tetas lee eee 


The italicizing in this brief is our own. 

On October 27, 1884, John Hack and other creditors of the 
Chicago and Great Southern Railway Company, filed their com- 
plaint in the Circuit court of Jasper county, Indiana, alleging 
that the corporation was insolvent and owed a large amount of 
debts for construction to creditors who had instituted suits 
therefor, and that many others were threatening to do like- 
wise, and, when judgment should be obtained, to levy upon and 
sell the property of the corporation: That the property of the 
corporation was a trust fund for the common benefit of credit- 
ors; and that one of the main elements of value of the prop- 
erty consisted in operating the road as a highway, which would 


IO 


be impossible if the creditors should by making such sales dis- 
member the property: 

That Henry Crawford was in possession of the property as 
contractor, and he and the railway company were made sole 


defendants: 

That plaintiffs sued on behalf of themselves and all other 
creditors, and prayed that an account might be taken of all 
claims against the company and the priorities thereof ascer- 


tained: 

That a receiver might be appointed to protect and preserve 
the fund so that it could be subject to the order of the court for 
the common benefit of all creditors. (Rec., 13, 14.) 


Henry Crawford, the contractor, named as one of the de- 
fendants to the complaint, himself, procured it to be filed. 
(Rec., 568.) 

On the same day with the filing of the complaint, the state 
court appointed Phillip B. Shumway receiver of the property, 
assets, books, etc., of the railway company, it, together with 
the defendant Crawford, having entered appearance and made 
no objection to the appointment. (Rec., 12.) 


On February 26, 1885, the Circuit court of Newton county, 
Indiana—-to which the cause had been transferred by change of 
venue—-removed Shumway as receiver and appointed William 
Foster in his stead. And in such order of removal and appoint- 
ment it was provided: “ And the court as a condition of the 
“ appointment of the receiver reserves the right to. make any 
“further order respecting the priority and payment of labor 
“and supply claims, accruing prior to the receivership herein, 
‘as may hereafter seem and appear to the court to be equit- 
‘able and just.” (Rec., 198, 199.) 

On March 5, 1585, Henry Crawford filed his disclaimer in 
that suit and was dismissed therefrom as party defendant. 


(Rec., 198.) 


If 


On March 9, 1885, the appellant, Henry H. Porter, filed his 
bill in equity in the Circuit court for the District of Indiana alleg- 
Ing, in substance: That he was a citizen of Illinois, and that cer- 
tain other persons and corporations, made defendants, includ- 
ing the railway company, John C. New, trustee, and Volney 
Q. Irwin, one of the appellees, were citizens of Indiana. That 
“ the said Chicago and Great Southern Railway Company, eu 
“ and before the first day of November, 1881, was the owner of 
“ and engaged in constructing and operating a line of railroad 
“of about esghly miles in length, extending from Fair Oaks 
«Junction, in the county of Jasper, passing through the said 
“ county of Jasper, the counties of Newton, Benton and Foun- 
“ fain, allin the said State of Indiana, fo Deddo, in said last 
‘‘ named county:” 3 


That it had also located about forty miles more of its line 
extending from Yeddo to Brazil: 


That on said first of November, 1881, the railway company 
duly executed and delivered to said John C. New, of Indianapolis, 
Indiana, as trustee, a trust deed or mortgage of that date, convey- 
ing to New, as trustee, the line of above mentioned road and all 
other property, franchises, tolls and revenues of the company, 
to secure an issue of $2,000,000 of its bonds to be executed 
by it, bearing interest at the rate of six per cent. per annum» 
payable semi-annually on the first of January and July of each 
year. And that the mortgage, immediately after its execution, 
was duly recorded in said five counties, and then became and 
ever since has continued a first lien on the property. 


The bill further recites: that in March, 1883, the raiiway 
company acquired by consolidation all the property of the Chi- 
cago and Block Coal Railroad Company, consisting of about 
twenty miles of completed railroad, extending southwardly 
from Attica to Yeddo, in Fountain county, Indiana, and certain 
rights of way and partially constructed railroad from Yeddo 
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to Brazil. [This railway from Attica to Yeddo is part of the 
same railway which the bill alleges The Chicago and Great 
Southern owned and was operating on Movember 1, 1881.| 

The bill further recites: that after the consolidation, and on 
April g, 1883, the Chicago and Great Southern Company, by 
way of further assurance, executed a supplemental trust deed, 
conveying all the property theretofore belonging to the Chicago 
and Block Coal Railroad Company as further security for the 
payment of the principal and interest of the bonds, which last 
named mortgage was duly recorded in the counties of Fountain, 
Parke and Clay, Indiana, and became and ever since has con- 
tinued, a first lien on that property: 

That after the execution and delivery of the mortgage of 
November 1, 1881, the company issued and negotiated for 
value $1,200,000 of the bonds specified therein, which were 
still outstanding: That on July 1, 1882, the interest matured 
on the bonds and was not paid, and the interest maturing on 
the bonds on the 1st of January and July of 1883 and 1884, 
and the ist day of January, 1885, was all past due and un- 
paid: That complainant was the owner and holder of all the 
bonds and coupons belonging thereto, issued as aforesaid, and 


that on the 


day of January, 1585, be demanded in writing 
of New, as trustee, that he (New) should proceed to execute 
the trust of said two mortgages, and to protect the len and 
priority upon the railroad property, and procure the sale of the 
same to satisfy the principal and interest of the bonds, and that, 
in obedience to the demand, the trustee instituted proceedings 
in the Newton Circuit court, Indiana, to foreciose the mort- 
gage and sell the property: but on the —-— day of ~---—- 

New, as such trustee, dismissed his bill and declined further 
to prosecute the same, and stil declined, although he had been 
thereunto specially requested by plaintill, and declined to take 


any other steps lo enforce the trust: That the mortgaged 
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property constituted an inadequate security for the bonded 
debt, and that no interest had ever been paid on any part of 
the outstanding bonds; that the income was insufficient to 
pay the operating expenses; that the railway company was 
insolvent, and had no property or assets other than the mort- 
gaged property, and that its railroad and all appurtenances 
must necessarily be considered as a unit, and was altogether 
incapable of severance, without doing great injury and injustice 
to all persons interested: Recites that the mortgage provided 
that if a six months’ default should occur in the payment of 
the principal or interest on an} of the bonds, after actual de- 
mand, that then it should be lawful for the trustee, upon the 
written request of the holders of a majority in amount of the 
bonds outstanding, by receiving a satisfactory indemnity, to, 
either with or without entry, sell the property to the highest 
and best bidder, after having advertised the sale, as therein 
provided; but that nothing in the instrument should in any way 
be construed to prevent legal proceedings to foreclose the 
mortgage, and procure a judicial sale of the property thereby 
conveyed, after a six months’ default in payment of interest or 
principal should have occurred: That by reason of the default 
in the payment of interest, and the refusal of the trustee to 
proceed to the foreclosure and sale of the premises by judicial 
proceeding, there had vested in plainuff, as the hoider and 
owner of the vonds, the same night and privileges, for the 
enforcement of the trust thereby conferred, that might have 
been exercised by the trustee: Prays that the railway company, 
New, as trustee, Volney Q. Irwin, and others be made parties 
defendant, and that the said defendant creditors of the said rail- 
way company should be each severally required to set forth and 
specify the nature and character of their several and respective 
claims against said company, and that John C. New, as 
trustee, should be required specificaliy to anewer the allega- 
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tions of the bill as to his action in connection with the trust, 
and that a final decree be entered in favor of the plaintiff, for- 
ever foreclosing the equity of redemption of the railway com- 
pany, and all persons claiming by or through it of the prem- 
ises, property, rights, franchises, etc., set forth and described 
in the two mortgages, and that a receiver be appointed to 
take possession of the railroad property, rights, franchises, 
etc., and to hold, operate, use and administer the same, under 


the orders and decrees of the court, for the benefit of plaintiff 


and other persons in interest, and for further and proper relief. 
(Rec,, 1-11.) 

On or about the 13th of March, 1885, the appellant filed 
his petition for the removal of the suit commenced in the State 
court by John C. Hack and others (which will be hereinafter 
called the Hack suit) to the United States Circuit court for the 
District of Indiana. 


On the 18th of April, 1885, the Circuit court, on the motion 
of appellant, entered an order reciting that the Hack suit had 
been transferred from that court, and that as both causes 
involved the same property, they should be consolidated under 
the style of “ Henry H. Porter v. The Chicago and Great 
“ Southern Ratlway Company et al. Consolidated Cause,” and 
that the pleadings and orders theretofore filed and entered in 
either of the causes should stand as pleadings and orders in the 
consolidated cause. (Rec., 30, 31.) 


On the same day—the 18th of April—the court removed 
William Foster, who had been appointed receiver by the State 
court in the place of Shumway, and appointed, in the stead of 
Foster, George C. Kimball as receiver. (Rec., 30, 31.) 


On the oth of April, appellee, Volney Q. Irwin, filed his 
cross-bill against the plaintiff and the railway company, alleg- 
ing in substance, that on the gth of November, 1881, he en- 
tered into a contract with the railway company to do certain 
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work in the construction of its railroad, and that for work done 


under such contract the company became indebted to him in about 


the sum of $12,000, which was due and unpaid, and that he 
subsequently got a judgment against the company for upwards 
of $11,000 in the State court, and for the foreclosure of a lien 
upon the railroad. He alleged that the bonds of appellant 
were issued without any consideration whatever, and that the 
present holders had knowledge and notice that the bonds were 
then and there without consideration. He prayed that the 
court would order, adjudge and decree that his claim was a 
lien on so much of the road as was constructed between cer- 
tain points (mentioned in his construction contract) prior and 
superior to the mortgage, and that, if there should be a decree 
of foreclosure of the mortgage, the proceeds of the sale under 
such decree should be applied, first, to the payment of the sum 
due to complainant, before anything should be paid on. the 
bonds, and for general relief. (Rec., 17-19.) 


On May 6, 1885, the Cleveland Rolling Mill Company, one 
of the appellees, and other creditors, by stipulation between 
them and the plaintiff, were made parties defendant. (Rec., 
38-39.) 

On June 24, 1885, the Cleveland Rolling Mill Company, ap- 
pellee, together with certain other creditors, filed its joint and 
several answer to the bill of complaint of appellant, alleging in 
substance, that the rolling mill company, during the years 1881 
and 1882, furnished for building of said railroad, iron rails, for 
which the railway company was, on the rith of March, 188s, 
indebted to the defendant in the sum of $37,724.36, for which 
amount it recovered a judgment against the railway company 
in the Circuit court of Newton county, Indiana, of which suit 
the said court had jurisdiction, as well as of the railway com- 
pany, and that said judgment was a lien on the railway of the 
railway company. Charges that it and the other defendants in 
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the answer is and are entitled to be paid out of the proceeds of 
the sale of the railway property, and out of the income, the 
amount due to it and them respectively, for such 
material furnished, with legal interest thereon. Al- 
leges that the bonds, ‘secured by the mortgages 
sought to be _ foreclosed, were issued to Henry 
Crawford under a_ construction contract pretended to be 
made by him with the railway company at a time when he was 
in full control of the railway company: That the construction 
contract between the railway company and Crawford was 
fraudulent and void; “that the same was in effect a contract or 
“ pretended contract, made by the said Crawford to and with 
“ himself, he having, at the time the contract was made, the 
“ full control and direction of said railway company and the 
“board of directors:” ‘That the bonds delivered to Crawford 
under his construction contract were, by him, hypothecated 
with the firm of Drexel, Morgan & Co., bankers, in the city of 
New York, and that they were purchased by Porter from 
Drexel, Morgan & Co.; that before the latter received the 
bonds on hypothecation or pledge they investigated the railroad 
and contract between Crawford and the company, and knew 
all about its fraudulent character—that is, they knew that Craw- 
ford had entire control and direction of the board of directors 
of the railroad company at the time the contract was entered 


into, and at the time that the bonds were delivered to him: | 


That Drexel, Morgan & Co. not only took the bonds in hy- 
pothecation, but received the assignment of the construction con- 
tract as collateral security along with the bonds for money bor- 
rowed of them by Crawford, with full knowledge of the fraudu- 
lent character of the contract and of the delivery of the bonds: 
That before appellant (Porter) acquired the bonds and interest 
coupons, which he sought to foreclose, he had inquired into 
and knew the facts and circumstances relating to the construc- 


a 


‘ 
; 


17 


tion contract, and that Crawford had full and entire control of 
the railroad company; that he owned a majority of its stock; 
that the directors and officers were his clerks and employes 
subject to do his bidding, and that at the time the bonds were 
delivered to Crawford, he had like control over the officers and 
directors of the railroad company, and was a holder and 
owner of a majority of its stock: Charges that under the 
facts and circumstances Crawford’s construction contract and 
the delivery of the bonds to him in accordance therewith, were 
fraudulent and void, as against the defendants, judgment cred- 
itors of the railroad company; “and that the said mortgage 
‘© and bonds secured thereby, together with interest coupons 
“representing the interest due on said bonds, should, as 
‘against the defendants, be considered and treated by this 
“court as a court of equity subordinate to the lawful liens and 
‘claims of these defendants in the premises:” Charges that 
before appellant consummated the purchase of the bonds and 
interest coupons, he knew of the claims of defendants in 
the premises, together with the claims of others in addi- 
tion to those of the defendants, and that asx between him, 
appellant, and Crawford, it was provided in ‘a contract in 
writing, that the sum of $100,000 or more should be re- 
tained by appellant and set apart with which to pay all 
liens against the railroad property which should be estab- 
lished, paramount to the len of the mortgage, and that appel- 
lant, when he purchased the bonds and interest coupons, and 
made the agreement for the purchase thereof, knew the right- 
ful claims of defendants in the premises, and sought to protect 
his mortgage security by making provision for the payment of 
defendants’ claims and other claims that might be established 
against the property prior to the mortgage: That appeilant re- 
tained and had then the sum of $100,000, or more, in his hands 
as a trust fund for the purpose of paying defendants in case 
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they should establish a lien ahead of his mortgage, and that 
the same was a part of the consideration which he agreed to 
pay for the bonds bought by him from Drexel, Morgan & Co., 
in accordance with the agreement between him and the First Na- 
tional Bank of Chicago, Crawford and said Drexel, Morgan & 
Co., and charges that by virtue of such agreement, that of the 
said sum of $100,000 or more, which the said Crawford should 
not be required to pay for claims established as prior liens to 
the mortgage; that appellant was obligated and beund to pay 
any such surplus to said Crawford: Charges that the effort 
being made by appellant to foreclose said mortgages, freed 
from the claims of defendants, was in the sole and exclusive in- 
terest of Henry Crawford. The answer sets forth as an ex- 
hibit the construction contract between Henry Crawford and 
the railway company. (Rec., 42-52.) 

On the 4th of August, 1885, appellees, Volney Q. Irwin and 
the Smith Bridge Company and other creditors filed an 
amended cross-bill in behalf of themselves and other creditors, 
in which is recited the history of the railway company and the 
execution and delivery of the bonds to Crawford under his 
construction contract: That, in addition to the bonds delivered 
to Crawford under the construction contract, the company, by 
his procurement and in pursuance of the same contract, deliv- 
ered to him also a large amount of the capital stock, believed 
to be about $1,200,000, without any consideration: That ap- 
pellant, and those associated with him, knew before and at the 
time of the entering into the arrangement for the purchase of 
the bonds and stock, and before advancing any money, the 
facts attending the issue of the stocks and bonds to Crawford: 
That the railway company was under the control of appellant 
and had filed its answer, admitting the allegations of appellant’s 
bill for foreclosure: Deny that appellant was the trustee of those 


associated with him as owners of the stock and bonds in any 
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sense, which authorized him to sue in his own name for the 
foreclosure: Pray that the mortgages sought to be foreclosed 
should be canceled as fraudulent and void, and that the bonds 
held by appellant, or by him and his associates, be brought 
into court and canceled as void; “that the stock issued to 
‘said Crawford hereinbefore mentioned be declared 
‘null aad void; and that the said plaintiff be required 
“to produce the same in this court, that the same mav 
“ be canceled; or if the court shall deem it more in consonance 
“ with equity and good conscience that he or they may be per- 
“« mitted to hold and retain the stock of the par value of the sum 
“ actually due said Crawford and said Porter upon a final ac- 
“ counting herein, and the remainder of said stock be hereafter 
“ canceled, or that the court will order an assessment to be made 
“ and collected upon said stuck for a sus sufficient to liquidate 
“ all the indebtedness of the said railway company, and find and 
“ascertain what amount is thereafter due from the holders ot 
“ said stock upon so much thereof as shall not be returned and 
“canceled”: Prays, iter ala, “that the court will ascertain 
“on final hearing the amount due for labor and supplies fur- 
“ nished to and used in and upon the road, and will declare the 
“ same to be a prior and first lien upon the property superior 
“in equity to the claims or liens of any or all other persons for 
“ the benefit of all persons or such class or classes as may be- 
“ come parties before final decree.” ( Rec., 52-62.) 

This amended cross-bii, by the printed copy in the record, 
purports to have been filed on hehalf of appellees, the South 
Bridge Company, and Voiney Q. Irwin and other creditors 
In the heading, appellees Irwin and the Cleveland Rolling Mili 
Company are named, and it is signed on behalf of the ruling 
mill company, the bridge company, with others. 

On the same day, the 4th of August. 1555 ( wrongiv copied 
as 1886) the Smith DGridge Company fiied ns answer, setting 
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up substantially the same defense to the mortgages and the 
bonds secured thereby. (Rec., 62-69.) 


This answer was afterwards, on the 30th of September, 
1885, withdrawn by leave of court so far as it affected the 
Smith Bridge Company; but the pleading was required to re- 
main on file as an exhibit to other answers filed by Messrs. 
Harris & Calkins and others as solicitors. 


On the same day, the 4th of August, 1885, the appellee, 
Volney Q. Irwin, filed his answer, claiming priority of lien as 
against the mortgages and bonds, for the amount due to him 
by the railway company, and referred to the answer of the 
Smith Bridge Company above mentioned, which he adopted 
and made part of his answer. (Rec., 69-71.) 

On the 11th of August, 1885, the appellee, the Pittsburgh 
Bessemer Company (limited), filed its intervening petition, 
claiming a lien upon the income, earnings and proceeds of 
sale of the railway, in preference to the bonds of appellant, by 
reason of certain rails, belonging to it, having been taken fraud- 
ulently, and placed in the track of the railway company: That 
there was due to the claimant on March 1, 1885, the sum of 
$16,291.65, with interest on the principal sum of $13,013.17, 
from and after the rst of March. 1885. (Rec., 71-75.) 

On the 2d of October, 1855, the appellees, Crerar, Adams 
& Co. tiled their intervening petition, claiming a balance due 
to them by the railway company of $7,809.94 for merchan- 
dize, sold and delivered by them to the company from January 
12, 1553, to October 25, 1884, which claim was ordered by 
the court to be referred to the master to take evidence and re- 
port the same, with his finding thereon. (Rec., 91-90.) 

[t will thus be seen, that on and prior to the 2d of October, 
1885, each of the five appellees were parties to the cause, 


either as parties-defendant, or as intervenors, and that each of 
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them had asserted their respective claims for materials and 
labor in the construction, betterment or operation of the rail- 
way, for the amounts alleged to be due to them respectively, 
and that all, except Crerar, Adams & Company, had asserted 
for their claims, priority of lien to the lien of the mortgages and 
bonds. 

On the 17th of August, 188s, the court, presided over by 
the District Judge, before any testimony had been taken, en- 
tered a decree, finding the amount due under the mortgage of 
$1,474,680. inclnding the principal of the bonds, $1,200,000, 
and the amount of interest-coupons in detault, amounting to 
$274,680, decreeing that the railway company should pay 
both amounts—-principal and interest of the bonds —-within five 
days, and that in default thereof, the equity of redemption of 
the defendants, and all persons claiming by, through or under 
them, or either of them. in, to and over the property mortgaged, 
should be foreclosed and the property sold. One of the solic- 
itors for certain of the creditors and intervening stockholders 
entered his protest, on behalf of his clients, to the sale and de- 
cree thus tu be made. (Rec., 77-81.) By the terms of the 
mortgaye and bonds the principal of the latter could not be 
declared due until their maturity. (Rec., § 11. 


Certain stockholders, Swan and Atkinson, intervened in the 
cause and were made parties defendant, but as the rehet 
prayed for by them was ultimately demed by the court, so 


much of the record, as concerns them, is not material here 


On the 8th day of October, 1555, che appellee, the Cleve- 
land Rolling Mil! Company and certain other creditors of the 
railway company, which had been made parties defendant and 
had filed their answers, together with the two stockholders, 
filed their petition for the purpose of having the decree of 
foreclosure and sale, entered by the court on the 17th day of 
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August, 1885, reviewed, and set aside and the petitioners 
allowed to defend against the foreclosure of the mortgages. 
They filed their petition of rehearing on behalf of them- 
selves and other stockholders and creditors of the railway 
company similarly situated, alleging the fraudulent manner in 
which the bonds had been issued, and praying that the de- 
cree of foreclosure of the 17th of August, 1885, should be 
re-heard and set aside, and that the petitioners might have 
further and other relief. (Rec., 95-119.) 


On the 12th of October, 1885, the court, presided over by 
the Circuit and District judges, ordered that the decree of fore- 
closure of August 17th, 1885, be set aside, to which ruling 
appellant excepted, and such order contained this further pro- 
vision: “ And it is further ordered that as to so much of said 
“case as involves the validity of the mortgage and the mort- 
“ gage debts as the same are described in the bill of said Por- 
“ter and the defendants’ answers, the defendants complete the 
“taking of their testimony on or before November 2oth, 1885; 
“and that the complainant, Porter, complete the taking of his 
“ testimony in rebuttal within ten days thereafter.” (Rec., 120.) 
That testimony, on behalf of the defendants and the complain- 
ant (appellant here) was taken before John Gray, special mas- 
ter, between the 31st day of October, 1885, and the 27th day 
of November of that year, and the oral testimony of the 
witnesses, as shown in their depositions, is contained in the 
record, at pages 260 to 741, and the exhibits and documentary 
evidence, introduced on that reference, are contained in the 
record, at pages 823 to 939. Evidence was taken on that 
reference of the character and amount of the claims of appel- 
lees, the Cleveland Rolling Mill Company and Irwin. (Rec., 


I 355, 560 562, 862-864, 536-538.) 
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The testimony taken on that reference, with the ex- 


hibits and documentary evidence, having been reported and 
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filed in court, and the cause having been argued by coun- 
sel, on the 16th of February, 1886, before the Circuit and 
District judges, a decree was entered, the District Judge 
dissenting in part from the decree. That decree denied the 
relief prayed for by Swan and Atkinson, the intervening stock- 
holders, and dismissed their petition, reserving the question of 
costs as against them; and it in substance decreed, that the 
mortgages or deeds of trust and the bonds secured thereby 


{_ 
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were binding obligations as against the railway company, and 
were a superior and paramount lien upon all the railway 
property and franchises mentioned in the mortgages and 
thereby conveyed, except as to all unpaid valid claims against 
the railway company for labor, material, rolling stock, lands and 
right of way, whether reduced to judgment or remaining in 
open account-—and accrued prior to the appointment of the 
— receiver—for the construction, betterment or operation of the 
a railroad; also except as to the receiver's certificates and indebt- 
edness; and certain court indebtedness, which were decreed to 
be superior and paramount to the lien of the mortgages. 


The order of priority of liens upon the property was estab- 
lished by the decree as follows: 
Ist. Receiver’s certificates to the amount of $23,000, 
issued under the order of the court of April 29, 188s. 
| 2d. All unpaid valid claims agaist the railway company, 
accrued for right of way, land, labor, rolling stock and mate- 
| rial used in the construction and betterment of the railway, or 
| used in the operation of the railway prior to the appointment 


of the receiver, whether reduced to judgment or remaining in 
open account. 

3d. All other receiver's certificates and receiver's and court- 
indebtedness, accrued against the property, since the appoint- 


ment of the receiver. 


Baka ht 


24 


4th. The amount due for matured and unpaid interest cou- 
pons, representing interest on the bonds, and amounting to 
$291,860. 

The latter amount was found and adjudged against the com- 
pany, which it was ordered to pay to the complainant, and that 
the mortgages and deeds of trust should be foreclosed and 
the equity of redemption to the mortgaged property of the de- 
fendants should be forever barred and foreclosed, and that all 
of said property, franchises, etc., should be sold free from ap- 
praisement or valuation as an entirety, at public auction, by the 
master in chancery of the court, after having given notice of 
the time, place and terms of sale by advertisements, published 
as in said decree required: That upon confirmation of the sale, 
the balance of the purchase money bid should be paid by the 
purchaser into the registry of the court, unless it should be 
otherwise then ordered, adjudged and decreed; and that upon 
the full performance by the purchaser of the orders and de- 
crees of the court thereafter to be entered, the purchaser should 
be let into the possession of the property, and should receive a 
good and sufficient deed therefor, in which the railroad com- 
pany and John C. New, as trustee, should unite with the mas- 
ter. It was further decreed, that a reference should be made 
to the master to take the testimony and report his findings: 
amongst other things, upon “ the amount due the several claim- 
“ ants under the sixth paragraph of this decree, showing the 
“amount due each claimant, and the aggregate amount due 
“ upon each of the two classes of the claims mentioned in said 
“sixth paragraph.” [The sixth paragraph of the decree 
adjudged the priority of the claims of creditors. | : 


The appellant excepted to those portions of the decree, 
which adjudged the lien of the creditors, as contained in the 
sixth paragraph of the decree, to be prior to the lien of the mort- 
gages, and to those parts of the decree upon which such adjudi- 
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cation was based, and prayed an appeal to this Court, which 
was allowed upon giving bond to the satisfaction of the court. 
Swan and Atkinson, the intervening stockholders, excepted to 
that part of the decree denying them the relief prayed for in 
their answer, and which dismissed their petition, which appeal 
was also allowed upon their giving bond to the satisfaction of 
the court. (Rec., 129-134.) 
Neither of those appeals was ever perfected. 


On the 2d of March, 1886, and during the same term of 
the court, on motion of appellant, a supplemental decree 
was rendered, requiring all persons, claiming to be creditors 
of the railway company, and to have claims which were 
entitled in equity to be paid out of the proceeds realized 
from the sale of the property, to present, and file with the 
master, their claims prior to the day of sale; and that all 
claims which should not be filed before that date should be 
and the same were barred and foreclosed. The last clause of the 
supplemental decree was as follows: “And it is further or- 
«¢ dered, adjudged and decreed, that the sale of the property 
“ hereinbefore ordered shall pass to the purchaser title thereto, 
* free and discharged of all liens and claims, including the two 
“ classes of claims mentioned in the sixth paragraph of said 
“ decree.” A copy of this supplemental decree was omitted 
from the transcript of record and has been supplied by appel- 
lant, and a copy thereof printed in his brief, at pages 31 and 32. 


On the 27th day of March, 1886, the master reported that 
he had, on that day, sold the property to the appellant for the 
sum of $501,000, such appellant.being the highest bidder, and 
that appellant had paid to the master the sum of $50,000, as 
required by the decree, which was deposited by the master in 


the registry of the court. (Rec., 147, 148.) 


On the sth of April, 1886, the complainant (appellant here ; 
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applied, by petition to the court, to have the sale to himself 
confirmed, reciting that, under the order of the court, of April 
29, 1885, receiver’s certificates were issued to the amount of 
$23,000; that under another order, entered August 15, 1885, | 
receiver’s certificates to the aggregate amount of $50,000 pert 
were issued, and that under another order, on the last named | 
date, receiver’s certificates to the aggregate amount of $80,000 
more were issued, and that all three of the series of receiver’s 
certificates were still outstanding and unpaid: That the appel- 
lant purchased from the receiver, and was then the owner and 
holder of all the receiver’s certificates, amounting on their face 
to $153,000, and, with interest to that date, to $157,884.64. 
« That after subtracting from the purchase price, to wit: 
“ $501,000, to be paid for said railway and property upon 
“ such purchase, the entire amount due upon said three series 
.“ of receiver’s certificates, there will remain of said purchase 
‘“ money the sum of $343,115.36, the same being more than 
“ sufficient to pay in full all claims filedagatnst said railway and 
“ property, or the proceeds to arise from the sale thereof, to- 
“+ gether with all costs of court, soltcitor’s fees and unpaid re- 
“ cetver’s expenses”: He therefore moved the court for an 
order, approving and confirming the sale, upon payment of the 
balance of purchase money, and that he might pay in, as so 
much cash, upon the purchase, the said three series of receiv- 
er’s certificates, amounting, together with interest, to said sum 
of $157,884.64, and that the receiver should be ordered and 
directed to deliver full posssession of the railway and property 
to complainant, upon complainant’s receiving the deed to said | 
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railway and property from said master. 
The court thereupon decreed that the sale be approved and —_—" 
confirmed; that upon the payment by the purchaser of the full 
sum and amount to be paid by him, the master was ordered 
and directed to execute and deliver to the complainant and 
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purchaser a good and sufficient deed of conveyance, convey- 
ing to him the railway and property, franchises, etc., “freed 
“and discharged of all liens and claims, mcluding the two 
“ classes of claims mentioned in the sixth paragraph of the said 
“decree of foreclosure and sale rendered and entered in this 
“ cause February 16, 1886, and upon delivery of such deed to 
“ said purchaser, Porter, the receiver shall and he is hereby 
“ ordered to deliver full possession of said railway and prop- 
“erty to said Henry H. Porter”: That the complainant, 
Porter, as such purchaser, should be allowed to turn in, 
and pay as cash, as part payment of the purchase money, 
the three series of the receiver’s certificates, as follows: 
1st. The receiver’s certificates issued under the order of 
court of April 29, 1885, amounting to $23,000 principal, 
and with interest to the sum of $24,135.17. 2d. Re- 
ceiver’s certificates issued under the order of the court of Au- 
gust 15, 1885, to the amount, in principal, of $50,000, and with 
accrued interest to $51,804.93. 3d. Receiver’s certificates is- 
sued under the order of the court of August 15, 1885, :o the 
par value of $80,000, amounting with accrued interest to $81,- 
944.64, making a total of $157,884.64 of receiver's certificates, 
authorized to be paid as part of the purchase money. 


The decree further provided, that the reference to the mas- 
ter, ordered by the decree of February 16th, should be con- 
tinued. (Rec., 149-153.) 

On the 31st of August, 1886, the master, in obedience to 
the decree of February 16th, as amended by the supplemental 
decree of March 2, 1886, reported in favor of a large number 
of claimants, amongst which are the claims of all the appellees, 
except Irwin; and for the exact amounts respectively as ulti- 
mately decreed in their favor, except that the court decreed in- 
terest to be allowed upon each of the claims from the date of 
the appointment of the receiver, to wit: from the 27th day of 
October, 1884. (Rec., 170-181.) 
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On the 28th of September, 1886, the appellant filed his sep- 
arate exceptions to the report of the master on each of the 
claims of the four appellees, the Pittsburg Bessemer Steel 
Company, the Cleveland Rolling Mill Company, the Smith 
Bridge Company, and Crerar, Adams & Co. (Rec., 181--185.) 

On the 8th of October the master filed his separate report 
upon the claim of the appellee, Volney Q. Irwin, allowing him 
the amount finally decreed by the court, except the interest 
since October 27, 1884. (Rec., 185-187.) 

On the same day, to wit: the 8th of October, 1886, the ap- 
pellant filed his exception to the report of the master on the 
said claim of the appellee, Irwin. (Rec., 191, 192.) 


In none of these exceptions is any claim made, that the 
amount or character of the claim, as allowed by the master, 
was not such as was provided by the 6th paragraph of the 
decree of foreclosure and sale of February 16, 1886, but each 
and every exception is grounded upon the question of priority 
of lien. 


In the case of Pittsburg Bessemer Steel Company, (Rec. 
181,182) the exceptions are in substance as follows: Ist. 
That the claim was for materials for the construction of the 
railroad north of Attica, after the execution and recording of 
the mortgage to New as trustee, and with full notice thereof, and 
after bonds had been negotiated for value, and that the com- 
pany did not attempt to obtain a lien under the laws of Indi- 
ana; and therefore as such subsequent creditor, it was not en- 
titled to payment out of the fund in court in preference to com- 
plainant as bondholder. 2d. That tne debt due the steel com- 
pany was not a debt of the Chicago and Block Coal Railroad 
Company or any hen upon its property, and therefore had no 
equity to be paid out of the proceeds of the sale of that part of 
the railway south of Attica. 3d. That the steel company 
received for its debt the personal obligation and security of a 
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third person, which it still held, and therefore was not entitled 
in equity to aay lien on the railway property and not entitled 
to any payment out of the proceeds of sale in preference to the 
complainant as bondholder. 4th. That the entire net pro- 
ceeds of the sale of the railway did not amount to a sum equal 
to the principal and intercst of the debt for which the bonds, 
issued under the mortgage to New as trustee, were pledged in 
January, 1883, to Drexel, Morgan & Co., for value; and that 
complainant as surety upon the debt to Drexel, Morgan & Co., 
having paid the same, was in equity subrogated to all the 
rights, liens and franchises of Drexel, Morgan & Co., to the 
extent of the debt, which said surety paid, and interest and ex- 
penses, for which reason the master should have reported and 
found that the complainant was. entitled to the entire net pro- 
eeeds of the sale in court in preference to the claim of the steel 
company. 

The exceptions filed to the master’s report, as to the other 
four claims, were substantially similar, except that as to the 
claim of Irwin, the additional objection is made, that appellee 
Irwin, had merged his original cause of action against the rail- 
way company, in a decree foreclosing a statutory lien on that 
part of the railroad in Warren county, which he had procured 
to be sold and from which redemption was made. 


The assignment of errors on page 47 of appellant’s brief, fur- 
nished to us, is, in substance, as follows: st. That the court 
erred in decreeing the claims of appellees to be liens upon the 
property of the original Chicago and Great Southern Railway 
Company prior tothe lien of the mortgage or deed of trust exe- 
cuted and delivered by the railway company to John C. New, 
trustee, and bearing date November 1, 1881. 2d. That the 
court erred in overruling the several exceptions of appellant to 
the reports of the master upon the several claims of the five 
appellees. 3d. That the court erred in decreeing the several 
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claims of the five appellees to be liens upon the railway and 
property of the Consolidated Chicago and Great Southern Rail- 
way Company, prior to the mortgage or deed of further 
assurance executed and delivered by the Consolidated Com- 
pany to New as trustee, under date of April 9, 1833, convey- 
ing to New, as trustee, the railway and property formerly 
known as The Chicago and Block Coal Railroad. 


Appellant obtained title to the bonds, secured by the mort- 
gages sought to be foreclosed, by a written contract of pur- 
chase from Henry Crawford, dated the 26th of December, 
1884, and called the “Syndicate agreement.” It is contained 
in the printed record at pages 911 to 915. Crawford had 
pledged $1,000,000 of these bonds, and all the issued stock of 
the railway company, as his own property, with Drexel, 
Morgan & Co., bankers of New York, in January, 1883, to 
secure the payment of his promissory notes, which had be- 
come due prior to June 25, 1884. | 


On that day, by written contract between that firm and their 
debtor, the latter agreed that in consideration that the firm 
should accept the offer of appellant and one Samuel M. Nick- 
erson, president of the First National Bank of Chicago, he, as 
such debtor and pledgor, would procure to be issued and 
placed with the firm, under the terms of the original pledge, all 
additional first mortgage bonds of the railway company, which 
could lawfully be issued, and certain capital stock of the cor- 
poration: That the firm might accept the offer of appellant 
and Mr. Nickerson. The firm agreed on its part to accept the 
proposition of the latter. (Rec., 906, 907.) 

The offer of appellant and Nickerson was contained in a 
written contract, of the same date, between them and that firm, 
and was in substance, that if Crawford’s indebtedness, then 
amounting to the principal sum of $350,000 and about $30,000 
for interest and other expenses, was not paid in sixty days 
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from June 20, 1884, the firm would sell to appellant and Nick- 
erson all the bonds and capital stock in pledge with the firm 
(including the additional bonds and stock Crawford had agreed 
that day to place under the terms of his original hypothecation), 
for an amount equal to Crawford’s indebtedness, but the firm 
not assuming any liability in respect to such delivery of the ad- 
ditional securities by Crawford to them. Appellant and Nick- 
erson agreed to buy from the firm the securities named upon 
the above terms and conditions, provided the additional shares 
of stock and bonds should be issued and transferred, as agreed 
by Crawford, and pay for the same by January 15, 1885. 


, (Rec., 907-908.) 


The indebtedness was not paid within the sixty days; and 
the additional bonds and stock were issued and placed with the 
firm within that time. (Rec., 910.) 


Appellant and Nickerson, then, by payment to that firm of 
the amount of Crawford’s indebtedness, would, as between 
the parties, succeed to the interest of the firm in the securities. 


Before any payment had been made, however, and nearly 
two months after the railroad property had been placed in the 
custody of the State court, through its receiver, by Crawford’s 
procurement, the syndicate agreement was negotiated and 
made. 

Without here raising any contention as to whether that 
agreement amounted to an entirely new contract between the 
parties, and deprived appellant of any equity to be subrogated 
to the rights of Drexel, Morgan &'Co., it is admitted that, as 
between appellant, representing his syndicate of purchasers of 
the securities, and Crawford, and his assignec, the First Na- 
tional Bank of Chicago, that syndicate agreement contains the 
terms of purchase and sale, which are and have been in force 
between them, since the 26th day of December, 1884. 


32 


It is with reference solely to the question as to what interest 
appellant has in the proceeds of sale of the railway property— 
out of which appellees’ claims were ordered to be paid—that 
this syndicate agreement is here presented for consideration. 


Because, if the appellant has not been harmed by the decree 
which he appeals from, then, it will be submitted, that his ap- 
peal should be dismissed. It will be further contended by 
appellees, that appellant, after the foreclosure of the mortgages 
and sale of the property, and its purchase and possession by 
him, and his receipt of that portion of the proceeds of sale as 
shown, had no further interest in the remaining proceeds—out 
of which appellees’ claims were ordered to be paid—and 
was therefore not injured by the decree appealed from. 


The substance of the syndicate agreement so far as concerns 
the subject under consideration was as follows: 


That Henry Crawford, being the owner of the $1,200,000 


of bonds, and a like amount of the capital stock of the railway 
company, and all the stock of the Union Coal Company, sold 
to “ The Syndicate,” composed of appellant and his associates, 
such securities, for the price of $500,000 in cash, and if, on a 
foreclosure of the mortgage securing the bonds, and a sale of 
the railway property, it should be bought by or for the benefit 
of the syndicate, and a new company should be organized to 
own and operate the property, then that Crawford should re- 
ceive out of the proceeds of sale of the securities of such 
new company, one-third of such proceeds until he should have 
received an additional $250,000, with interest at six sper cent. 
from January 15, 1885, and no more. Or, if such securities, 
representing the property so conveyed to such new corporation, 
should be distributed, in kind, amongst the members of the 
syndicate, then one-third of such securities should be delivered 
to Henry Crawford, or in lieu thereof, at the option of the 
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syndicate, they might pay to him the sum of $250,000 with 
interest as above. 

Out of such purchase price for the securities, the syndicate 
were to first pay the indebtedness of Henry Crawford to Drexel, 


Morgan & Co. 


And, out of the remainder, they were “to pay and clear 
‘‘off any and all claims against said Chicago and Great 
« Southern Railway Company, which may be decided by 
‘the court to be liens upon the said line of railway para- 
“ mount to the lien of the bonds and coupons secured by the 
“trust deed to John C. New, dated November 1, 1881, or 
“ which the court may decide shall be equitably payable out of 
“the proceeds of the sale of said line of railway, includ- 

ing,” etc. 

The syndicate, out of such remaining purchase money, were 
also to pay all receiver’s indebtedness incurred prior to January 
15,1885. The remainder of the purchase price was to be 
paid to Henry Crawford or his assigns. 


The agreement, in substance, amounted to the sale of the 
securities representing the railway property, for $500,000 in 
cash, and a reserved interest of one-third to the seller, with the 
option, on the part of the purchaser, to satisfy that reserved in- 
terest of one-third, by paying to the seller an additional sum of 
$250,000; and that, after paying the indebtedness of the seller 
to Drexel, Morgan & Company, the remai.ing purchase money 
was to be held by the purchaser to pay all claims prior in point 
of legal or equitable lien to the mortgage; so that the our- 
chaser should get on a foreclosure and sale of the mortygaged 
property, a good title thereto, free from all liens, and af a total 
cost not to exceed the purchase price of the securities. After 
these things were accomplished, any residue of the purchase 
money of the securities was to be paid to the seller. 
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On the same day of the execution of the syndicate agree- 
ment, Henry Crawford assigned all his interest therein to the 
First National Bank of Chicago, as security for his indebted- 
ness to that bank. (Rec., 915-917.) 

On January 14, 1885, the appellant had paid Henry Craw- 
ford’s indebtedness to Drexel, Morgan & Company, amounting, 
in principal and interest, to $392,363.24. (Rec., 921-923.) 
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That left in appellant’s hands, out of the $500,000 of pur- 
chase money, $107,636.76, and out of the whole sum of 
$750,000 (which the syndicate must pay for a// of Crawford’s 
interest in the securities), the sum of $357,636.76. In other 
words, appellant, for the syndicate, held $107,636.76, which 
must either ‘be paid to Crawford or the creditors, and a one- 
third interest in the securities, for the benefit of Crawford or 
the creditors. 


When the foreclosure and sale of the railway property had al 
been perfected, and appellant, for his syndicate, had obtained a 
good title and possession, freed from all liens, his account with 
Henry Crawford stood thus: | | 


Paid to Drexel, Morgan & Company.......... $392,364 24 
«Master as purchase price of property, in 
receiver’s certificates ($157,884.64), and cash 

($343,115.36) ....... Sovevdcecensecency ss Nr ae 


TORR oi os webes ccs ueses sed aeenctssasc eee a 
Deduct amount of  receiver’s certificates not 
chargeable to this account................ 150,828 96 


Net amount paid out..........00--50---+ $742,535 28 io 


By the syndicate agreement only the amount of the receiv- 
er’s indebtedness incurred up to January 15, 1885, was to be 
charged to, and taken out of, the purchase price of the securi- 
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ties. Shumway, the first receiver, was removed in February, 
1885. By the report made by Kimball, as_ receiver, upon 
which the first series of certificates for $23,000 were ordered 
to be issued to pay receiver’s indebtedness, it appears that up 
to the month of March the receiver’s indebtedness only amount- 
ed to $7,055.68, (Rec., 32), which deducted from the total 
amount of receiver’s certificates paid by appellant as so much 
cash on his purchase, ($157,884.64), leaves the above amount 
of $150,828.96, which represented money paid out in con- 
struction, betterment and for receiver’s indebtedness incurred 
after January 15, 1885, and not chargeable ayainst the pur- 
chase price of the securities, under the syndicate agreement. 

The aggregate amount of the claims of appellees, ordered 
to be paid is the sum of $92,420.30. (Rec., 194.) That is 
less than the sum left in appellant’s hands out of the cash part 
($500,000) of the purchase price, after Drexel, Morgan and 
Company were paid. 

The amount left, of the proceeds of sale, at the date of the 
decrees appealed from was $325,194.27, (Rec., 193), and of 
that sum, after the payment of these appellees’ claims, there 
would still remain in the registry of the court $232,773.97, no 
part of which is in controversy here, and which, if withdrawn 
by appellant, would further reduce the amount paid out by him 
under the syndicate ayreement, from the above sum of $742,- 
§ 35-28 to $509,761.39, a little more than he was to pay in cash, 
for what amounted to an interest of two-thirds in the securi- 
ties, whilst at the same time he has a perfect ttle to, and pos- 
session of, the whole of the property represented by such 
securities. 


It is nct shown in the record, whe her appellant and_ his 
syndicate have exercised the option of paying to Crawford or 
his assignee, the bank, the sum of $250,000 for the reserved 
interest in the securities. Upon the supposition that they have 
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out of which to pay 
Its cash : 


ave that interest, 
agreement. 


claims of creditors under the syndicate 
less than 4 like pro- 


value cannot be judicially considered as 
he purchase price of the property at judicial sale. 


portion of t 

One-third of that purchase price ($501,000) is 
for his syndicate, would still have 

ce of the securities, with 

and represented by 


not, then they still h 


Upon that basis, appellant, 
‘n his hands, of the purchase pri 
which to pay claims against the property, 
the money in the registry of the court, as follows: 


paying Drexel, Morgae 


Balance of $500,000 after | 
en _. $107,030 76 


& is. insane 


Value of one-third of railway propert 


possessed by appellant.---+7°" *" “a 
Total in appellant's hands belonging to Craw 
or the creditors. --**°" oe ewes $275,303 4? 


y owned and 


ford oo ”~S 


The above sum ‘s largely in excess of all claims presented 
for allowance. 


ore seen, from the above showing of undisputed 


d, that neither appellant, nor his syndicate, have 
jary interest in the moneys in controversy in 
it 18 a controversy 


on the contrary, 
hand, and Henry 


solely between the the one 
Crawford and his assignee, the First National Bank, two 


strangers to the record, upon the other, between whom ap- 
pellant is a mere stakeholder. 3 
The record discloses 10 request, by Crawford 
that appellant should prosecute this appeal. 
ment does not provide that appellant a 


The syndicate agree 
shall represent, ‘n the foreclosure proceedings» the interest of 
recites that the 


Henry Crawford or his assignee- It simply 
syndicate © propose to foreclose the mortgage oF said railway, 


It 1s theref 
facts in the recor 
the slightest pecun 


this appeal; but that, 
appellees on 


or the bank, 


37 


etc. (Rec., 913.) Neither Henry Crawford nor the bank were 
parties to the cause. Crawford knew all about its progress, 
having been himself a witness for appellant on the reference to 
the special master, John Gray, and having acted as counsel for 
appellant throughout the proceedings in the taking of testi- 
timony. 

Samuel M. Mickerson, the president of the bank, was called 
as a witness on that reference, was himself a large subscriber 
to the syndicate, and hence knew all about the pendency and 
progress of the cause. The appellant was himself one of the 
directors of the bank. 


BRIEF AND ARGUMENT. 


I. 


THE DECREE OF FORECLOSURE AND SALE OF FEBRUARY 16, 
1886, AS AMENDED BY THE SUPPLEMENTAL DECREE OF 
MARCH 2, 1886, WAS A FINAL DECREE. 


It is submitted, that under the decisions of this Court, the 
true test to apply to the decree in question is, whether it de- 
termined the substantial controversy between appellees and ap- 
pellant. The controversy, settled by that decree, was over the 
validity of appellant’s mortgage and mortgage-debt, and the 
lien thereof upon the property of the insolvent corporation, as 
against appellees and other creditors. 


To simplify the question under consideration, let the motions 
be here considered, as if the Cleveland Rolling Mill Company 
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and Irwin were the only appellees making this motion. Ap- 
pellant, in his bill to foreclose the mortgages, securing his 
bonds, having claimed that the latter were binding obligations 
of the corporation, and secured by a valid mortgage constitut- 
ing a first lien on the property in controversy, made the two 
appellees parties defendant to his bill. They answered, setting 
up their respective claims, and stating the character and 
amounts thereof, and asserted a superior lien upon the property 
therefor, to the lien of the mortgage, which they alleged to be 
invalid as a lien upon the property, and that appellant’s bonds 
were, as against appellees, fraudulent and void. 


Testimony having been taken bearing upon the validity of 
the mortgage and the mortgage-indebtedness, as well as the 
character and amount of the irdebtedness due to appellees, 
the court, upon those issues and that proof, decided and de- 
creed in favor of appellees. It established, in favor of them, 
and all other creditors of the corporation whose claims, had 
accrued for labor, material, efc., either in the construction or 
operation of the railway, prior to the appointment of the re- 
ceiver, a lien upon the property paramount to the lien of the 
mortgage. Instead of decreeing, specifically, that their claims 
were of that character, it decreed the lien generally in favor of 
all creditors whose claims came under the terms of the decree. 
But the evidence, before the court, showed, there was no con- 
troversy as to whether appellees’ claims were of the character, 
which the decree fixed as requisite, in order to be entitled to 
the lien. They had each been reduced to judgment, and were 
liens upon the property in controversy. Had the Circuit court, 
xithout ordering a sale of the property, added to the decree 
an adjudication, finding the amount due to these appellees 
specifically, then there would be no doubt that such decree, 
as between them and appellant, was final. 


But when the court, after having established that lien as 


{ 
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superior to the mortgage, and decreed the latter to be a junior 
lien; and then proceeded, by the same decree, to enforce all the 
liens, by ordering a judicial sale of the property for their satis- 
faction, it thereby affixed to the decree an element of finality, 
of a more pronounced character, then it would have borne, 
had the amount of appellees’ claims been definitely and specific-_ 
ally adjudged. 

It is doubted that there is any well-considered case, where it 
is held, that a judicial sale of property to enforce a lien can be 
made, except in pursuance of a final decree. Such a case 
would be analogous to a marshal’s sale, under an execution at 
common law, where there had been no final judgment. 


When, by that decree, appellees’ claims, (for the amounts 
which should thereafter be reported by the master and fixed 
by the court), were established as prior liens upon the property, 
they thereby represented a prior interest in the property itself, 
and were entitled to a prior satisfaction from the proceeds of sale 
of that property. As was said by Mr. Chief Justice Marshall, 
speaking for the court in Rankin and Schatzell v. Scott, 12 
Wheat, 177 (at page 179): ‘“ The principle is believed to be 
“ universal, that a prior lien gives a prior claim, which is enti- 
“ tled to prior satisfaction, out of the subject it binds, unless 
« the lien be intrinsically defective, or be displaced by some act 
“of the party holding it, which shall postpone him in a court 
“of law or equity to a subsequent claimant.” 


In this case, the corporation, being hopelessly insolvent, made 
no defense against the claims of appellees, and, being entirely 
controlled by appellant, admitted the validity of the mortgage, 
the mortgage-debt and the lien upon the property. | 


The controversy then, was wholly between appellant and ap- 
pellees, as to whose claims represented the paramount interest 
in the property, and to be first satisfied out of its sale-proceeds. 


40 


If the appellant should prevail, any subsequent proceedings in 
the case, would be of no more interest to appellees, for the rea- 
son that the mortgage-debt, as represented by the bonds, was 
largely in excess of the value of the property. 


If the appellees should prevail, then the appellant would be 
interested to keep down the amount of their claims, if that 
were a matter in dispute. 


That it was not in dispute, is shown by the testimony of 
Henry Crawford, who was the sole witness called by appellant, 
testifying on that question. He admitted the amount and 
character of these claims. (Rec., 664, 665.) 


It is not necessary to contend on behalf of appellees that if the 
amount of the mortgage-indebtedness had not been adjudged, 
and if the sale had not been ordered by the decree, that it 
would have been final. 


The effect of those provisions in the decree, however, was 
such as to divest and destroy the prior lien of appellees upon 
the specific property, bound, as well as the junior lien of ap- 
pellant thereon; and, put in place thereof, the proceeds to be 
derived from the sale. 


When those proceeds should thereafter be brought into court 
for distribution, the court would have no guide for such dis- 
tribution, except the provisions of the decree, which established 
the liens and their priorities, and by virtue of which adjudica- 
tion, and that alone, was there any authority for the sale. 
That was an execution of the decree itself, in behalf of ap- 
pellees first, and appellant second. 


Appellant could then have appealed and had those questions 
of the validity of mortgages and mortgage-indebtedness, and 
priorities reviewed by this Court. That appears to have been 
the view his counsel took of the matter at that time, when his 
appeal from that decree was prayed for and allowed. That 
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such appeal was not perfected, it is evident, from the record, 
was not due to any mistake of counsel, but arose from the 
business necessities of appellant and his syndicate, for a speedy 
sale of the railroad and property, and its acquisition and pos- 
session by them freed from all liens. 


If that appeal had been perfected, no difficulty would have 
arisen about superseding the sale. Not only were the Rolling 
Mill company and Irwin before the court, claiming the validity, 
amount and character of the indebtedness due to them respect- 
ively; but each of the other appellees was also before the court 


_ in the same attitude. The record showed that in each case, the 


amount in controversy was sufficient to give this Court juris- 
diction. 


But appellant chose to proceed with the sale. 


Under the following decisions and authorities it is submitted 
that he is too late to have the questions, settled by the first 
decree, reviewed here on an appeal from an order distributing 
of the proceeds of such sale. 


In Green v. Fisk, 103 U.S. (13 Otto), 518, it is said by the 
Court (page 520): “In foreclosure suits it has been held that a 
“ decree which settles all the rights of the parties and leaves 
“ nothing to be done but to make a sale and pay over the pro- 
‘¢ ceeds, is final for the purposes of an appeal. The reason is, 
‘¢ that in such a case the sale is the execution of the decree of the 
‘court, and simply enforces the rights of the parties as finally 
“ adjudicated.” 


In Winthrop Iron Co. v. Mecker, 109 U. S., 180, the sylla- 
bus appears to state correctly the question decided: “ Stock- 
“holders in a corporation filed a bill praying to have proceed- 
“ings at a meeting of the stockholders in a corporation and 
* proceedings of the board of directors, under a supposed 
“ authority derived therefrom, set aside as fraudulent and void, 
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“and a receiver was appointed. The court below made a decree 
“ setting aside the proceedings and appointed a receiver; and 
added to the decree a clause reserving to itself such further 
“ directions respecting costs, etc., as might be necessary to carry 
“the decree into execution. An appeal being taken, a motion 
“ was made to dismiss the appeal on the ground that the de- 
“ cree appealed from was not a final decree: Held: 

«1, That the decree appealed from was final as to all the 
“relief prayed for in the bill. 

«2, When a decree decides the right to and possession of the 
‘‘ property in contest, and the party is entitled to have it im- 
“ mediately carried into execution, it is a final decree, although 
“the court below retains possession of so much of the decree 
“as may be necessary for adjusting accounts between the 


“ parties.” 


Thompson v. Dean, 7 Wal., 342: The controversy in that 
case related to the ownership and transfer of certain shares of 
stock of a gas company, and to the rights of parties under 
contracts relating to the purchase, sale and transfer of the 
stock. The decree directed that D., the defendant below, and 
appellant above, transfer forthwith, upon the books of the com- 
pany a certain number of shares of the stock to one of the 
plaintiffs below, appellees above, and ten shares to another. 


[t further directed that an account be taken and stated as to 
the amount paid, and to be paid for the stock, and as to the 
dividends accrued and te be credited under the contracts 
between the parties. From that decree an appeal was taken. 
Hleld: that the decree was final. 


The Court, by the Chief Justice, on pages 345-6, said: “In 
« this case the decree directs the performance of a specific act, 
«and requires that it be done forthwith. The effect of the 
« act, when done, is to invest the transferees with all the rights 
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‘of ownership. It changes the property in the stock as ab- 
‘‘ solutely and as completely as could be done by execution on 
“a decree for sale. It looks to no future modification or 
‘change of the decree. No such change or modification was 
‘“‘ possible after the term, except on rehearing or by bill of re- 
‘¢ view in the Circuit court, or through appeal in this court.” 

‘¢ So far as the court below was concerned, the decree in the 
“‘ case determined the principal matter in controversy between 
“the parties. And since the decree could not be changed 
‘except through a new and distinct proceeding, it determined 
‘that matter finally. 

“ Why, then, must it not be regarded as a final decree 
‘within the meaning of the acts of Congress providing for 
‘‘ appeals? 

“The 8th rule of practice to which we have referred 
“certainly regards such a decree as that now under considera- 
“tion as final in respect to the act to be performed. 

_“ But it is insisted that this court has held that no decree 
“which does not completely dispose of the whole cause is final, 
‘and that this decree, though disposing completely of the con- 
“ troversy as to the ownership of the stock, is not final, because 
“it directs certain accounts to be taken. 

“It is true that this court has always desired that appeals 
“be taken only from decrees which are not only final but com- 
“ plete; and has, upon one occasion, at least, directed the atten- 
“tion of the Circuit Courts to the expediency and importance 
« of refraining from making final decrees on any part of a cause, 
“ however important, until prepared to dispose of it completely. 
« Such a course would undoubtedly save much inconvenience, 
“ both to the Circuit Courts and this court, and diminish largely 
«the expense of litigation to suitors.” ° 

« And it may be true, that under the influence of these con- 
« siderations, the degree of finality essential to the right of 
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“ appeal has been sometimes pushed quite to the limit of con- 
“struction. But we think that the current of decisions fully 
“ sustains the rule laid down by the late Chief Justice in the 
“ case of Forgay v. Conrad, and which we again declare in his 
“own language: * When the decree decides the right to the —— 
“¢ property in contest, and directs it to be delivered up by the 
«¢defendant to the complainant, or directs it to be sold, or 
“ «directs the defendant to pay a certain sum of money to the 
“ ¢complainant, and the complainant is entitled to have such 
«“¢decree carried immediately into execution, the decree must 
“be regarded as a final one to that extent, and authorizes an 
“ ¢ appeal to this court, although so much of the bill is retained 
« ¢in the Circuit Court as is necessary for the purpose of adjust- 
“sing by further decree the accounts between the parties pur- 
“ ¢suant to the decree passed.’ 
“ The reasoning in the case just cited fully vindicates this 
“rule, in our judgment, as a sound construction of the acts of elhik 
« Congress relating to appeals, and is sustained by the authority 
“of several decisions. 
« And it is quite clear that the appeal under consideration 1s 
“within this rule. . The decree for which it was taken decided 
“the right tothe property in contest, directed it to be delivered 
“by defendant to complainant by transfer, entitled the com- 
“ plainant to have the decree carried immediately into execution, 
“leaving oniy to be adjusted accounts between the parties in 
“ pursuance of the decree settling the question of ownership.” 


Railroad Company v. Bradlevs, 7 Wallace, 575. In that 
case a railroad company, appellant, had filed a_ bill to enjoin 
the city of Washington and the Bradleys, appellees, as trustees, 


from making sale of certain property conveyed by the com- 


pany to the Bradleys, as trustees, and under which they were 


about to sell the property to pay the mortgage debt. An in- 
junction was granted. A_ decree was afterwards entered 


which ordered that the injunction be dissolved, ‘‘ and directed a 
“‘ sale by the Bradleys, the trustees of the property tn controversy, 
‘“‘ according to the deed of trust,and the bringing of the proceeds 
“snto court to abide further orders.” From this decree an 
appeal was prayed, and on motion to dismiss the appeal because 
the decree was not final. Afe/d: that the decree was final, and 
the motion. to dismiss was overruled. | 


In St. Louts, /ron Mountain & Southern Ratlroad Company 
v. Southern Express Co., 108 U.S., 24, the Opinion of the 
Court by the Chief Justice sufficiently states the point involved 
(pages 28, 29): | 

“ As we have had occasion to say at the present term, in 
“ Bostuick v. Brinkerhoff, 106 U.S., 3, and Grant v. Phantx 
“ Insurance Co., 106 U.S., 429, a decree is final, for the purposes 
“of an appeal to this court, when it terminates the litigation be- 
‘*tween the parties on the merits of the case, and leaves nothing 
“to be done but to enforce, by execution, what has been deter- 
“mined. Under this rule we think the present decree is final. 
« The suit was brought to compel the railway company to do 
“the express company’s business. The controversy was about 
“the right of the express company to require this to be 
“done on the payment of lawful charges. It was no part of 
“the object of the suit to have it definitely settled what these 
“ charges should be for all ume. The point was to establish the 
“liability of the railway company to carry. The decree re- 
“quires the carriage, and fixes the compensation to be paid. It 
“adjudyes costs against ihe railway company, and awards 
“execution. Nothing more remains to be done by the court 
“to dispose of the case. Inasmuch as the rates properly 
“ chargeable for transportation vary according to circumstances, 
“and what was reasonable when the decree was rendered, may 
“not always continue to be so, leave is given the parties to 


“ apply for a modification of what has been ordered im that 


46 


“ particular, if they,or either of them, shall desire to do so. In 
“ effect the decree requires the railway company to carry for 
‘‘ reasonable rates, and fixes for the time being the maximum 
“of what will be reasonable. 

«“ The controversy which the express company has had re- 
“ ferred to the master, about the compensation to be paid for 
«the transportation during the pendency of the suit, does not 
“enter into the merits of the case. All such matters relate to 
‘the administration of the cause, and the accounts to be settled 
“under the present order are of the same general character as 
“those of a receiver who holds property awaiting the final 
“disposition of a suit. They are incidents of the main litiga- 
“tion, but not necessarily a part of it. The supplemental 
“order made after the decree relates only to the settlement of 
“the accounts which accrued pending the suit.” 


In Ray v. Law, 3 Cranch, 179, Mr. Chief Justice MARSHALL, 
for the court, said: 

« The court, however, is of opinion, that a decree for a sale 
‘“ under a mortgage is such a final decree as may be appealed 


“ from.” 


That principle has been followed by the court in Whiting 
etal. v. The Bank of the United States, 13 Peters, 6. 
Bronson v. La Crosse & Milwankee R. R. Co. 
et al., 2 Black, §28; and 
Marin v. Lalley, 17 Wallace, 14. 


The decree, under consideration, is more analogous to the 
decree in the case of Forgay v. Conrad, 6 How., 201, than any 
other we have been able to find, upon the question of finality. 


In that case an assignee in bankruptcy had filed a bill to have 
certain deeds for lands and slaves, made by the bankrupt, set 
aside as fraudulent, and for an account of the rents and profits 
thereof, whilst in the use and occupancy of certain of the de- 
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fendants, and for an account of certain moneys alleged to have 
) been received by one or more of the defendants from the 
| bankrupt’s estate. 


The decree, appealed from, declared certain of the deeds 
therein mentioned to be fraudulent and void, and the lands and 
slaves therein mentioned to be delivered up to the complainant, 
and directed one of the defendants to pay complainant a cer- 
tain sum of money, received from the bankrupt in fraud of his 


creditors. It further directed that complainant have execution 
for the several] matters, in conformity with law and the prac- 
tice prescribed by the rules of The Supreme Court of the 
| United States. The decree further directed that the master 
take an account of the profits of the lands and slaves, ordered 
to be delivered up, from the time of the filing of the bill until 
the property was delivered, or to the date of the master’s 
report; and also an account of certain money and notes, re- 
i ceived by one of the defendants (who had not appealed) in 
fraud of the creditors of the bankrupt, and concluded with this 
language: “and so much of the said bill as contains or relates 
“ to matters hereby referred to the master for a report, is re- 
‘¢ tained for further decree in the premises; and so much of the 
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‘ said bill as is not now, nor nas been heretofore, adjudged and 
«+ decreed upon, and which is not above retained for the purposes 


(al 


‘ aforesaid, be dismissed without prejudice, and that the said 
“ defendants do pay the costs.” 

An appeal was taken by two of the defendants, one of whom 
had received from the bankrupt the deeds for the lands and 


slaves, (which were decreed to be set aside, and the lands and 
slaves to be delivered to the complainant for the benefit of the 
bankrupt’s creditors), and the other of whom had received from 
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his co-defendant, conveyance of a portion of such lands and 
slaves. That portion of the decree, which directed that an 
account be taken by the master of the rents and profits of the 


lands and slaves, so directed by the decree to be delivered up, 
only concerned the two defendants, who appealed from the de- 
cree. The defendants, who were directed by the decree to pay 
moneys to the complainant, and for which the complainant was 
decreed to have execution, did not appeal. The complainant 
below, appellee above, moved to dismiss the bill, zater alta, be- 
cause the decree was not final. What the Court there says in 
passing upon that motion as to whether the decree was final, 
(on pages 202 to 207), is applicable here. 

The court say: ‘“ Undoubtedly, it is not final, in the strict, 
‘‘ technical sense of that term. But this court has not hereto- 
“ fore understood the words ‘ final decrees’ in this strict and 
‘technical sense, but has given to them a more liberal, and 
‘© as we think, a more reasonable construction, and one more 
‘¢ consonant with the intention of the Legislature.” 
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The Court, after stating that, the decree, not only decided the 
title to the property in dispute, and annulled the deeds, under 
which the defendants claimed, but also directed the property in 
dispute to be delivered to the complainant, and awarded execu- 
tion therefor, and that the bill was retained merely for the 
purpose of adjusting accounts referred to the master, say: 
“In all other respects the whole of the matters brought into 
“controversy by the bill are finally disposed of as to ail of 
“ the defendants, and the bill as to them is no longer pending 
‘ before the Court, and the decree which had passed could. 
“not have been afterwards reconsidered or modified in re- 
“ation to the matters decided, except upon a petition for a re- 
“ hearing, within the time prescribed by the rules of this court, 
“ regulating proceedings in equity in the circuit courts. If 
“these appellants, therefore, must wait until the accounts are 
“ reported by the master and confirmed by the court, they 
“ will be subjected to irreparable injury. For the lands and 
“ slaves which they claim will be taken out of their possession 
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* and sold, and the proceeds distributed among the creditors of 
“ the bankrupt, before they can have an opportunity of being 
‘heard in this court in defense of their rights. We think, 
“upon sound principles of construction, as well as upon the 
“ authority of the cases referred to, that such is not the mean- 
“ing of the acts of Congress.” 


Then follows the language quoted from the Opinion in 
Thompson v. Dean, cited ante, 


In the same Opinion (pages 205-206), the Court deprecates 
the practice, pursued in that case, of decreeing the transfer of 
property or the payment of money until the cause is ripe 
for a decree upon all matters involved therein. It is intimated 
that it would have been better by an interlocutory order or 
decree, to have declared the opinion the court had formed as to 
the rights of the parties, and the decree it would finally pro- 
nounce upon the titles and conveyances in dispute. The Court 
say (page 205): 

« The decree upon these matters might and ought to have 
* awaited the master’s report; and when the accounts were 
“ before the court, then every matter in dispute might have 
“ been adjudicated in one final decree; and if either party 
“thought himself aggrieved, the whole matter would be 
“ brought here and decided in one appeal, and the object 
« and policy of the acts of Congress upon this subject carried 
“ into effect.” 


In the case at bar, had the decree not ordered the sale, free 
and clear from the liens of appellees and other creditors, as 
well of the hen of the mortgages of appellant; and had referred 
to the master the question as to the amount of the mortgage- 
indebtedness, as well as the claims of creditors; and upon the 
report of the master coming in, the amount of mortgage-indebt- 
edness and the amounts respectively due to creditors entitled 


under the sixth paragraph of the decree had been determined, 
and then a sale directed; from such decree appellant could have 
appealed, and had every question finally disposed of in one 
appeal from the several decrees, in favor of all creditors, to 
whom amounts should be allowed for sums sufficient to give 
this Court jurisdiction. That, instead of doing so, he preferred 
an immediate sale of the railroad, and speedy possession thereof, 
free from all claims, and therefore insisted upon the immediate 
execution of the decree, and, for that reason, waived his 
right to the appeal at the proper time, is a matter which, it is 
submitted, constitutes no grievance or hardship to him. 


IT. 


THE APPELLANT IS ESTOPPED FROM FURTHER CONTENDING 
THAT THE ORIGINAL DECREE OF FORECLOSURE AND SALE 
WAS NOT A FINAL DECREE, BECAUSE HIS TITLE TO AND 
POSSESSION OF THE PROPERTY THEREBY TO BE SOLD, RESTS 
UPON THE VALIDITY OF THAT DECREE. 


If there are any grievances complained of by appellant on 
these appeals, which arose by reason of any error of the court 
in carrying out its decree of foreclosure, we concede that 
the case must be decided by this Court upon the merits, as to 
the last mentioned errors, if any there be. The appellant is 
in the situation of a purchaser, at a judicial sale, of property, 
sold by virtue of the provisions of a decree, establishing and 
foreclosing certain liens and ordering the property to be sold, 
himself receiving a part of the purchase money derived from 
such sale, and at the same time seeking to overthrow in this 
Court the sale of the property to himself, made in the execu- 
tion of such decree. Because, as he, the complainant, became 


the purchaser, it requires no elaboration to demonstrate, that if 
the decree for foreclosure and sale shall be set aside, appellant’s 
title as purchaser must fall with the decree. | 


In the case of Crawshay et al. v. Soutter and Kuapp, 
6 Wall., 739, a mortgage upon a land grant in favor of 
a railway company was foreclosed, and the property sold, 
and the purchasers at such sale (being bondholders who 
were secured by the mortgage) formed a new company 
on a plan of reorganization, in which the _ bondholders, 
represented by the purchasers, were to become interested. 
An appeal was taken from a decree confirming the sale 
to such purchasers by three of said bondholders, Crawshay, 
Oddie and Vose. The two former surrendered all their bonds 
and took certificates of stock. The latter, (who had been 
appointed by his co-creditors as trustee to organize the new 
company ), however, yet had in his possession bonds for $5,000, 
for which the old certificates of the trustees entitled him to a 
corresponding amount of stock in the new company. A differ- 
ence arose between him and his co-trustees, and the court, hav- 
ing confirmed the sale of the old road under the mortgage, he, 
Crawshay and Oddie, appealed from its action. Contirmation 
had been made subject to payment by the new company of his 
debt principal and interest. This Court, in deciding the case, 
said (pp. 740,741): “ Various exceptions were taken in the court 
“ below, and are renewed here, to the report of the marshal of 
« the sale of the mortgaged premises, but it is unnecessary to 
“ notice them, as Crawshay and Oddie are not in a condition 
“ to avail themselves of them; and the rights of Vose, as owner 
‘of the bonds or certificates, are protected by the order of 
«“ confirmation. Crawshay and Oddie were original bond- 
‘ holders under the land grant mortgage, but before filing their 
“ exceptions to the report of sale, they had surrendered their 
“ bonds to the trustees, appointed under the scheme for the 
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“ adjustment of the affairs of the La Crosse Company; took 
“ certificates of stock, and subsequently the bonds and stock of 
« the St. Paul Company” [the new corporation], “as provided 
“ in the agreement for organizing it. By doing this, they elect- 
«ed to abide by the action of the trustees, and cannot now be 
« heard to interpose any objection to the confirmation of the 
“© sale.” 

“ Vose was one of the trustees appointed by the bondholders 
“ of the LaCrosse company ” [the old corporation], “ to adjust 
“ its affairs, and form a new company, but differences sprung up 
‘¢ between him and his co-trustees, resulting in their refusal to 
“co-operate with him. It is unimportant to inquire whether his 
“co-trustees were justified in their treatment of him, because, 
“before. the confirmation of the sale by the court, the trust 
“ agreement was substantially closed. All the bondholders, 
“except Vose, had exchanged their securities for the bonds and 
“stock of the St. Paul company. Vose, at the time of filing 
‘exceptions to the report of the sale, was the owner of five 
“ bonds of the LaCrosse company, for which he held the cer- 
“ tificates of the trustees, entitling him toa corresponding amount 
‘in bonds and stock of the new company. It is not necessary to 
« determine whether, by exchanging his old bonds for certificates 
“of stock in the new company, he was so far committed to the 
“ adjustment scheme, as to prevent his withdrawal from it, for 
“in any aspect of the case, all rights that he could possibly 
“ have under the land-grant-mortgage, were protected by the 
‘court. The order of confirmation was expressly made sub- 
“ject to the payment to him by the St. Paul company, of five 
“ bonds of $1,000 each, with all accrued and unpaid interest, 
“upon the surrender by him of the certificates of the trus- 
“tees, and all claims for dividends. He certainly could reason- 
“ ably ask no more than the payment of the principal and in- 
“terest of his LaCrosse bonds—if he was unwilling to take the 


“stock and bonds of the St. Paul Company with their unpaid 
« dividends, according to the trust agreement,—and as the court 
“obliged the St. Paul company to pay him the full amount of 
«“ his LaCrosse bonds, it is hard to see how he ts aggrieved by 
“the order of confirmation.” 


In Farmers Loan & Trust Co. v. Central Railroad Co. of 
Jowa, 17 Federal Reporter, 755, a mortgage by a railway 
company of its property had been foreclosed, and the property 
sold to a purchaser, who had conveyed it to a new corporation, 
organized for the purpose of owning and operating the road. 
In the order of confirmation of sale, it was provided, tuter alia, 
that certain indebtedness incurred by the court and its re- 
ceivers, as well as damages resulting from injuries whilst 
the property was being operated by the court through 
its receives, were thereby made a first and paramount lien 
upon all of the property, money, credits, etc., to all other liens, 
and to the title acquired by the purchaser at the foreclosure 
sale, and by the conveyance to the Central lowa Railway Com- 
pany, which company, was, by that decree of confirmation, re- 
quired to pay such claims with interest at seven per cent. per 
annum, within one year from the date of the decree of confirm- 
ation; and the court, for the purpose of enforcing the payment 
thereof, retained jurisdiction of the cause without any necessity 
for any other action or independent proceeding. The new 
company refused to pay certain of these claims upon the 
ground stated in the opimon of the court at page 760: 


“Jt 1s, however, msisted by respondent's counsel that the 
“ griginal Gecree of foreclosure made no provison for these 
claims, and that 1 was not within the power of the court to 
“ embody the above-guoted order in the decree confirmmg the 
« sale, and ordering a delivery of the property to the purchaser. 
“ In other words, 7 is imsisted that the order relied upon is voud. 
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« It may have been voidable, but it is clearly not void. The 
‘ court had jurisdiction of the parties and of the property, with 
“¢ power to make a conditional order of confirmation. 

‘ The court was not bound to confirm the sale and relin- 
“ quish control of the property without making provision for 
“ pending claims. It had full authority to make such pro- 
‘© vision. Whether it was necessary to file a supplementary bill, 
‘and allege the fact of the filing of these claims subsequently 
‘to the rendition of a decree of foreclosure, if such was the 
‘“‘ fact, is a question of no consequence now, for it is not one of 
“jurisdiction, and the most that could be maintained is that the 
“ court erred in that respect. Zhe respondent did not ratse the 
* question at the proper time. No appeal was entered. The 
“order was acquiesced in by the respondent. It accepted the 
“ property; took its title under the very decree it now calls in 
“ guestion. It cannot now be heard upon questions of mere 
“ form, and which go only to the regularity of the proceedings.” 


Had the appellant perfected his appeal, prayed from the 
original decree of foreclosure and sale, without any supersedcas, 
it may be that what subsequently occurred would not have 
been a waiver of such appeal. But where he has become a 
purchaser of the property at the foreclosure sale under such 
decree; has received a part of the purchase money; has taken 
title to and possession of the property freed from the liens of 
appellees, which the decree foreclosed; and then on an appeal 
from an order of distribution of such proceeds to appellees, in 
pursuance of and in exact conformity to the terms of such 
decree or order of confirmation, seeks to have that decree for 
foreclosure reviewed, it is respectfully submitted that he has 
presented his grievances by a proceeding which cannot be sus- 
tained, and at a time too late, and under facts and circum- 
stances, which estop him. 
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| Again, it is insisted on behalf of appellees, that whatever 
may have been the character of the original decree in respect 
to whether it was final or not, in the sense of the acts of Con- 
yress, that the appellant cannot be heard to deny that it was a 
final decree. If we are correct in the proposition, that there 
can be no judicial sale of property made by virtue of a 
decree foreclosing liens thereon, only in cases where such 
. decree is final, in the sense of the acts of Congress giving this 
Court jurisdiction, then whatever character the Court might 
give the decree of foreclosure and sale in this case, as between 
other parties, it is submitted that it will not allow appellant 
to be heard to claim that the decree was not final; because he 
himself has reaped the fruits of the execution of that decree, as 
and for a final decree, foreclosing. his and appellees’ liens upon 
the property, and selling the same to himself at judicial sale. 
His difficulty lies in the fact that he is insisting upon two 
> 3 things which are at war with each other. | 


Ifit should be granted that the decree of foreclosure and sale 
was not inherently a final decree, then it was error to have 
| made a sale thereunder. By such sale appelices were deprived 
) of their specific liens upon the property, established and fixed 
by the decree of foreclosure. By the the purchase, by appellant, 
| he acquired the property freed from those liens. The pro- 
ceeds of sale were in court for distribution in accordahce with 
' the priorities of lien as fixed by the decree, under which the 
sale took place. When appellant subsequently received the 
portion of the purchase money, represented by the first series 
of receiver's certificates, and amounting in principal and interest 
to $24,135.17, he had received the amount adjudged as a pri- 
ority, from such sale-proceeds. When he applied for the 
amount of receiver's certificates of the second and third series, 
aggregating a total sum of $133.749.57, which were junior in 
lien (as fixed by the decree of foreclosure} to the lien of the 
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claims of appellees and other creditors, he based his application 
upon the sole ground, that, after the withdrawal of that amount 
of money (or a credit of that amount of money upon his 
purchase price), there would be still left in the registry of 
the court, of such _ proceeds, sufficient to pay all the 
- claims of the creditors, and the costs and other expenses of 
the cause. If appellant can now, on this appeal, be heard to 
contend against the validity and effect of the former decree of 
foreclosure and sale, no. reason is seen, that where, in a suit to 
foreclose first and second mortgages upon property, and after 
a contest between the respective mortgagees, the priority of 
the lien of each is determined by decree, and the property sold 
under such decree, the sale confirmed, and the purchaser, being 
the holder of the junior mortgage as established by the decree, 
having taken title to and possession of the property, freed from 
the liens of both mortgages, cannot, after decree or order dis- 
tributing the proceeds of sale, in exact conformity to the decree, 
on an appeal from so much of the decree for distribution as 
directs the payment to the senior mortgagee of the amount of 
his mortgage-indebtedness, re-litigate in this Court the whole 
question of priority, as established by the first decree of fore- 
closure and sale. 


In the case of Yerome v. McCarter, 94 U.S. (4 Otto), 734, 
where a bill was filed for a foreclosure of a junior mortgage 
‘covering a certain canal, and the franchises of the corporation 
owning the same, together with a large tract of land, and a 
decree was rendered from which an appeal to this Court was 
taken, objection appears to have been made by the assignee in 
bankruptcy of the mortgagor-corporation, because the prior 
mortgagees were not made parties. In disposing of that objec- 
tion the Court on page 736 say: “The prior mortgages were 
“not due when this bill was filed; and, without the consent 
“ of those mortgagees, nothing more than the equity ot redemp- 


é 
f 
t 
f 


at Mitek dii wae wey 


“tion could be sold under any decree made in the case, or un- 
“der the decree which was sought. Nor is there any doubt 
“entertainable respecting the amount due under the prior mort- 
“ gages. Indeed, the company is estopped by the provisions of 
“its mortgage, of which the complainant is trustee, from assert- 
‘‘ing that the entire amount of the two $500,000 mortgages, 
‘and of the receiver’s mortgage, was not outstanding when 
‘‘the present mortgage was made. The full indebtedness 
“was acknowledged by making the junior mortgage expressly 
“subject to it, and as there is no evidence that any portion of 
“it has been paid, it is not admissible for the mortgagors or 
‘“‘ their assignees in bankruptcy to deny it now.” 


See also: 
Corcoran v. The Chesapeake & Ohio Canal . 


Company, 94 U.S. (4 Otto), 741. 

Chicago, Danville & Vincennes R. R. Co. v. 
Fosdick, and Same vy. Huidekoper, 106 U.S. 
(16 Otto), 47. 

Wetmore etal. v. St. Paul & Pacific R. R. Co., 
3 Fed. R., 177. 


lil. 


THE DECREE APPEALED FROM WAS AN ORDER OF DISTRIBUTION 
OF THE PROCEEDS OF A FORECLOSURE-SALE OF PROPERTY, 
MADE IN PURSUANCE OF THE DECREE FOR FORECLOSURE; 
AND ON SUCH APPEAL THIS COURT WILL NOT REVIEW THAT 
DECREE FOR FORECLOSURE. 


It is assumed that there can be no dispute over the proposi- 
tion, in the light of the record, that this appeal was, tv ferms, 
only prayed and taken from the decree or order of October 
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9, 1886, directing the payment to each of the appellees of the 
respective amounts shown. 3 

The prayer recites that appellant “ prayed a separate appeal 
“from each of the decrees or orders of payment hereinbefore 
“ recited in favor of the said ” several appellees, naming them. 
These appeals were allowed by the court upon condition that 
appellant should file a bond with a certain penalty, “in each of 
“said allowed appeals.” (Rec., 194.) . 

The appeal-bonds, as filed and approved, are in accordance 
with that order allowing the appeals. (Rec., 195-197.) 

It is therefore submitted, that, by no construction or intend- 
ment, can those appeals, or the bonds filed, be considered as a 
perfecting of the appeal prayed for and allowed, from the de- 
cree of foreclosure and sale of February 16, 1886. 


There is then presented the question: whether—after a decree 
of foreclosure and sale of property to satisfy mortgage and 
equitable liens, and after a decree confirming the sale—upon an 
appeal from a subsequent decree distributing the proceeds, the 
appellant can have the question of priority of lien, adjudged by 
‘the decree of foreclosure, reviewed by this Court? 

If any question, under the adjudications of this Court, can be 
said.to be open to inquiry atalmost any stage of a chancery 
cause in the Circuit court, it is the question of jurisdiction 
of the partieular suit under the acts of Congress. 

In Zurner v. Farmer's Loan and Trust Company, 106 U.S. 
(16 Otto,) 552, an appeal was taken to this Court, from an or- 
der confirming the sale of mortgaged premises, sold under a 
final decree foreclosing the mortgage. 

Upon that appeal, appellants assigned as error--/nuler alia— 
that the Circuit court did not have jurisdiction of the cause un- 
der the acts of Congress——the suit having been commenced in 
a State-Court and removed to the Circuit court. This Court 
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held that upon an appeal from an order or decree confirming 
the sale, it could not consider that question of jurisdiction, be- 
cause that qnestion entered intoand formed part of the decree 
for foreclosure, which decree, on an appeal from the order con- 
firming the sale, was not open for re-examination in this Court, 
except so far asto ascertain whether the conduct of the sale 
had been in accordance with such decree for foreclosure. 


The Court in passing upon the propositions on behalf of ap- 
pellants, urged againt the jurisdiction of the Circuit court said 


(PP- 554-555): 

«“ Without admitting the soundness of these propositions, we 
“ are of opinion that the questions of jurisdiction now raised 
‘¢ cannot be determined upon an appeal merely from the order 
confirming the report of sale. Whether the suit was one 
which the Farmers’ Loan and Trust Company was entitled 
to have removed, that is, whether the Circuit court of the 
United States could rightfully proceed after the petition for 
removal, accompanied by a sufficient bond, had been filed in 
the State court, was a question directly presented to that 
“court for judicial determination upon the motion that the 
* cause be remanded. The denial of that motion constituted 
“an adjudication by the Federal court that the facts existed 
‘“ which were necessary to give jurisdiction. And had the 
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“ question not been thus fermally presented, it was the duty of 
‘the Circuit court to dismiss or remand the cause, as justice 
‘might have required at anv time‘during its progress, when 
“ it appeared that the suit did not really or substantially in- 
“ volve a dispute or controversy properly within its jurisdic- 
“tion, Willams v. Notlawa, 104 U.S., 209. Further, the 
“ final decree necessarily involved, and was itself a judicial 


on 
- 


determination, as between the parties, that the suit was 
one of which that court might take cognizance. That de- 
cree, unmodified and unchallenged by any direct appeal 
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*‘ therefrom, should, upon this appeal only from the order con- 
‘- firming the sale, be deemed conclusive, between the parties 
“ and their privies, as to all matters in issue and by it adjudi- 
*‘ cated, including the questions of jurisdiction now pressed 
‘ upon our attention. Such, we think, must be the rule, espe- 
‘cially under existing statutes regulating the jurisdiction of 
“ the courts of the United States.” 


In the same case certain other objections were made to the 
proceedings in the court below, in disposing of which objec- 
tions the Court, on page 557, say: 

‘‘ We do not stop to consider whether these objections find 
‘‘ any support in the record, since it is sufficient to say that, if 
*“ any such errors exist, they necessarily inhere, some in the 
“ final decree of foreclosure and sale, and others in the orders 
“ which preceded it. They cannot be examined upon an ap- 
“ peal merely from the order confirming the report of sale. 
“ Our authority extends, as we have shown, no farther than 
* to an examination of the exceptions filed by appellants to the 
“ report of sale, from the order confirming which this appeal 
“is taken.” 


See also Chicago, Danville and Vincennes Ratlroad Co. v. 
Fosdick, 106 U. S., (16 Otto) 47. 
Whiting v. Bank of the U. S., 13 Peters, 6.— 
Hay v. Schonley et al., 7 Ohio, part 2d, 417. 
Allen et al., v. Shepard, 87 Ml., 314. 


In proceedings for the foreclosure of a mortgage im a Circuit 
court it is believed that under the decisions of this Court there 
may be three separate appeals: 


First. From the decree of foreclosure and sale, whereby all 
questions which were adjudicated in the court below in the 
progress of the cause, up to the entry of such decree, can be 
reviewed by this Court. 


Second. An appeal from the order confirming the sale 
whereby can be reviewed by this Court the proceedings in the 
court below, subsequent to the entry of the foreclosure-decree 
up to and including the order confirming the sale, and that this 
Court can examine the decree for foreclosure and sale, only so 
far as to ascertain whether the sale has been conducted and 
made in conformity with the first decree. 


Third. From the decree or order distributing the proceeds 
of the sale, upon which appeal this Court will examine the 


decree confirming the sale, to ascertain whether the Circuit 


court distributed the proceeds in accordance with such decree 
of confirmation. : 


In this case it is sought, on an appeal from the order of dis- 
tribution, to have this Court review, re-examine, and revise the 


original decree for foreclosure and sale, which it is submitted, 


under the acts of Congress, and the adjudications of this Court, 
cannot be done. And this, without any reference to the 
waiver by appellant, and his estoppel, arising from the fact that 
he himself procured the execution of the decree of foreclosure 
by the sale of the property, became its purchaser, and received 
part of the proceeds of the sale. 
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IV. 


THE APPELLANT WAS NOT AGGRIEVED BY THE DECREE AND 
ORDER OF PAYMENT APPEALED FROM, BECAUSE HE WAS NOT 
PECUNIARILY INTERESTED IN THE MONEYS ORDERED TO BE 
PAID TO APPELLEES, BUT IS PROSECUTING THIS ‘APPEAL 
SOLELY IN THE INTERESTS OF HENRY CRAWFORD AND HIS 
ASSIGNEE, THE FIRST NATIONAL BANK OF CHICAGO, WHO 
WERE NOT PARTIES TO THE RECORD, AND APPELLEE DOES 
NOT LEGALLY REPRESENT THEM AS THEIR TRUSTEE, AGENT 
OR OTHERWISE. 


A careful consideration of the “ syndicate agreement,” which 
is appellant’s muniment of title to the bonds sought to be fore- 
closed, shows clearly, that when appellant had secured title to 
and possession of, the railway-property under the decree of 
foreclosure and sale, and the confirmation of the sale, and had 
withdrawn from the proceeds of the sale the amount. of the 
receiver’s certificates allowed to him on his bid, that he had se- 
cured for himself and his syndicate all that was contemplated 
in the syndicate agreement; and that any further controversy in 
the cause over the balance of the purchase money, derived from 
the sale, was wholly between, and wholly concerned the ap- 
pellees, and Henry Crawford and his assignee or pledgee, the 
First National Bank of Chicago; and that neither of them, as 
shown by the record, has requested appellant to prosecute this 
appeal. And in the statement of facts it is shown clearly, that 
if the moneys ordered to be paid to appellees, are by them 
received, neither appellant nor his syndicate are in any wise 
aflected thereby. It is therefore submitted that ppellant is 
prosecuting this appeal without any grievance which he, or the 
syndicate, which he represents, can complain of. 
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Crawshay v. Soutter & Knapp, 6 Wallace, 739. 
Ferome v. McCarter, 94 U.S. (4 Otto), 734. 
Farmers’ Loan and Trust Company v.Waterma nN 


106 U.S. (16 Otto), 265. 


In the case last above cited, a decree had been rendered in 
favor of the appellant as trustee in a mortyaye, securing the 
bonds of a railway company and foreclosing the mortgage, also 
a subsequent decree, directing a sale of the mortgaged prop- 
erty (subject to certain claims of creditors and other sums of 
money, which might be thereafter adjudged by the court against 
the property, directed to be sold), and that the purchasers, in 
addition to the amount of the purchase-money bid, should 
assume the payment of such claims. ‘Those claims were 
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subsequently examined and reported upon by the master, 

and upon his report, exceptions having been filed by the 
Trust Company and the purchasers, upon the hearing of the 
| same, the court decreed in substance, that the purchasers should 
pay the amounts found by the court and decreed in favor of 
such creditors and claims. On a motion to dismiss the appeal, 
upon the ground, that it had been taken from the allowance 
and order of payment of a number of claims each less than 


$5,000, the Court, in passing upon that motion to dismiss, by 
Mr. Chief Justice Waite, say, on pages 269-270: 

«To our mind it is clear the Trust Company has no interest in 
“the questions arising under this appeal. That company rep- 
«resented the bondholders for all the purposes of the fore- 
« closure of the mortgages under which it was trustee, but the 


‘interest of the bondholders in the suit ended when the prop- 
, “erty wasffold and the proceeds were distributed. As the 
*¢ purchasers took the property subject to the lien, if any there 
‘was, of the back pay claims, the bondholders, as bondhold- 
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“ers, cannot in any manner be affected by the result of the 
“ proceedings to determine whether such lien exists, and if so, 
“to what extent. All questions as to such matters are between 
“the purchasers and intervening petitioners alone. The de- 
‘cree ordering a sale subject to the claims was entered on the 
“ motion of the trust company, and the appeal is in express 
‘terms confined to the order establishing the claims against the 
“purchasers. If, by reason of the agreement under which the 
“ purchase was made, any of the bondholders secured by 
‘‘the mortgages to the Trust Company are entitled to share 
“jin the property, they are for all such purposes represented 
“ by the purchasing committee, and not by the mortgage trus- 
“tee. The trust created by the mortgage was fully executed 
‘“ when the foreclosure was complete. After that the purchas- 
‘sing bondholders became purchasers of the mortgaged prop- 
“erty, and their rights are to be determined accordingly. 

« Neither is it of any importance that in the decree of sale as 
“ modified, as well as in that originally entered, a right of ap- 
‘peal by the Trust Company was expressly reserved. Only 
“ parties to a decree can appeal. If a party to the suit is in no 
“manner affected by what is decreed, he cannot be said to be a 
“party to the decree. A reservation of the right to appeal has 
‘no effect if there is no decree from which an appeal such as has 
* been reserved willlie. In the present case, as has already been 
“seen, the several claimants or intervenors and the purchasing 
“‘ committee were the only parties to the suit affected by the de- 
“cree of October 31st. The purchasing committee became 
‘parties by their purchase to the extent that was necessary to 
‘protect their rights in the property purchased against any 
“ further orders to be made in the execution of the decree under 
“which they bought. Zhe Trust Company, by consenting to the 
‘“‘ decree ordering a sale subject to the back pay and supply liens, 
“on effect voluntarily abandoned that part of the litigation, and 
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“ Jeft st to be carried on thereafter between the several claimants 
“and the purchasers alone. Neither the Trust Company nor 
“ those it in equity represents can gain or lose by either a re- 
“ versal or affirmance of the decree appealed from.” 


It is submitted, that if the Trust Company in that case, as 
complainant, representing the bondholders, voluntarily aban- 
doned the part of the litigation by which the liens of the cred- 
itors were established as liens agairst the property, when that 
company consented to a sale, then complainant in this case 
(who has prayed his appeal solely as complainant) a@ /ortiors, 
by accepting part of the proceeds of the sale and title to and 
possession of the mortgaged premises, has abandoned that part 
of the litigation in the case at bar which concerns the priority 
of the claims of appellees. 3 


Respectfully submitted. 


Joun S. Cooper, 
Attorney for Appellees. 
A. C. Harris, 
W. H. Cavkins and 
E. W. To.verton, 
Of Counsel. 
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PETITIONS FOR REHEARING BY APPELLEES. 


And now come again The Pittsburg Bessemer Steel 
Company (Limited), The Cleveland Rolling Mill Com- 
pany, Crerar, Adams & Company and Volney Q. Irwin, 
appellees in the cause above entitled, and jointly and sev- 
erally petition this Honorable Court for a rehearing of the 
judgment which has heretofore been entered by this Court 
in said cause, as contained in the Opinion of the Court filed 
herein, and for a rehearing of said cause; and they state 
the following grounds for such rehearing: 
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PETITIONS FOR REHEARING BY APPELLEES. 


And now come again The Pittsburg Bessemer Steel 
Company (Limited), The Cleveland Rolling Mill Com- 
pany, Crerar, Adams & Company and Volney Q. Irwin, 
appellees in the cause above entitled, and jointly and sev- 
erally petition this Honorable Court for a rehearing of the 
judgment which has heretofore been entered by this Court 
in said cause, as contained in the Opinion of the Court filed 
herein, and for a rehearing of said cause; and they state 
the following grounds for such rehearing: 
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First. Your petitioners aver that there is manifest 
error in the opinion and judgment of this Court in the > 
above cause in this: In holding and adjudging that the 
appellant was entitled as against these petitioners to the 
entire proceeds derived from the sale of the property of 
the Chicago and Great Southern Railway Company, then 
being insolvent, by virtue of being the owner of all the 
bonds of that company, secured by its mortgages upon 
such property; whilst at the same time such appellant 
was himself liable to said corporation for the use and 
benefit of petitioners and other creditors of said company 
in the sum of $707,550, by reason of his ownership of 
the unpaid capital stock of said company to that amount, 
and which he acquired and became the owner of along 
with said bonds, and for a consideration common to both; 
and this in a cause to which all the creditors of the cor- 
poration were parties, and in which the court had ap- 
‘pointed a receiver of the company and its property be- 
fore appellant had either paid a dollar for said capital 
stock and mortgage-bonds or filed his bill for foreclosure 
of the mortgage. 

Second. They further aver that there is manifest error 
in the opinion and judgment of this Court in the above 
cause in this: In holding that appellant acquired said 
bonds from Drexel, Morgan & Co. as pledgees thereof, 
and not from Henry Crawford as owner; the evidence 


in said cause, and also the written agreement bet ween said 
appellant and Crawford, dated December 26, 1884, showing 
that appellant bought said bonds from said Crawford, as 
owner, and for a consideration more than $300,000 
greater than appellant and Samuel M. Nickerson had 
agreed to pay Drexel, Morgan & Co. therefor; and 
which written agreement, by its terms, superseded and 
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became a substitute for the former agreements of June 25, 
1884, between said appellant, Nickerson, Crawford and 
Drexel, Morgan & Co. And vour petitioners respectfully 
refer to said agreement of December 26, 1884, called 
the “ Syndicate Agreement,” as conclusive evidence of 
this, their contention. 

Third. They further aver that there is manifest error 
in the opinion and judgment of this court in this: That 
itis held by this Court that appellant succeeded to the 
rights of Drexel, Morgan & Co., as pledgees of the bonds, 
and that appellant was an innocent holder thereof; and 
that inasmuch as the remaining proceeds of sale of the 
railway property in the registry of the Circuit court is 
only $325,194.27, and that appellant’s claim on Jan- 
uary 12, 1885, for the amount he paid Drexel, 
Morgan & Co. on that day, was $392,363.24, there 
was no surplus to be paid to your petitioners. Whereas, 
your | petitioners show that the amount of: appellant’s 
purchase-price from Henry Crawford was $750,000, 
or an amount exceeding that paid by appellant to 
Drexel, Morgan & Co. with interest thereon to the 
date of the decree of the Circuit court, of over 
$300,000, which sum was part and parcel of the said 
moneys in the registry of the court by the terms of said 
contract of December 26, 1884, between said Porter 
and Crawford, and for which said Porter was and is in 
fact a mere stakeholder, as between said Crawford on the 
one side. and these petitioners and the other creditors of 
said railway company on the other. And your petitioners 
aver that as between themselves and said Crawford and 
The First National Bank of Chicago, as his assignee with 
notice, they have an equity to be paid out of said sum, in the 
registry of the court in preference to said Crawford or said 
bank, and prior to said appellant as representing them. 
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Fourth. They further aver that there is manifest error 
in the opinion and judgment of this Court in this: That 
it is held by the Court, rst, that there was no bad faith, 
irregularity, deceit or fraud in the execution of the mort- 
gages, or in issuing of the bonds thereunder; and 2d, that 
such bonds represented all the money that had ever been 
paid by the railway company for the Chicago and Block 
Coal Railroad, and for the construction of the sixty miles 
of the new road from Attica to Fair Oaks, excepting only 
some $40,000 or $50,000 received from aid voted by 
townships. 

As to the first point, Henry Crawford, to whom the 


first million dollars of bonds were delivered in the latter | 


part of December, 1881, was at the time of their delivery, 
the owner, by purchase and assignment, of all the shares 
of stock of the corporaticn (including the shares of five 
out of nine directors composing the board), with the 
exception of $10,000 of stock owned by William Foster; 
and was such owner and holder of said stock, including 
that of such five directors, on the 29th day of October, 
1881, when the directors passed the resolution authorizing 
the execution of the mortgages and bonds. At the same 
time the laws of the State of Indiana, under which the 
company was incorporated, required that every director 
should be the owner, in good faith, of stock in the corpo- 
ration, and Henry Crawford himself knew that five out 
of the nine directors had no stock, because he himself held 
and owned it. From the 23d day of June, 1881, until the 
15th day of March, 1882 (whilst the original board of 
directors were in office), Crawford had in fact the actual 
domination and control of this corporation, whose board 
of directors and officers did precisely as he dictated, with 
the one exception of refusing to authorize a proposed con- 
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struction contract between the company and him. The 
reason for such refusal, as found by this Court in its opin- 
ion, was, because Foster prevented it for the purpose of 
compelling Crawford to buy the remaining $10,000 of 
stock of the company still owned by Foster; and yet the 
Court cites in the Opinion, this one exception to Crawford's 
domination and control of the board of directors, as evi- 
dence that Crawford did not have such domination or 


control. 


contracts for purchases of material in the name of the cor- 
poration, appointed officers for it, superintended the con- 
struction of the road, and was recognized by the board of 
directors as in authority and control of the construction 
of the road, although he, as yet, had no contract with the 
company therefor. And during the same period he pre- 
pared and caused to be passed the resolution of the direct- 
ors of October 29, 1881, authorizing the mortgage and 
bonds, and prepared the mortgage and bonds; and by 
reason of his control he procured the delivery of the mill- 
ion dollars of the bonds to himself. : 

As to the 2d point, the bonds in suit represent, not 
only the money paid for the Chicago and Block Coal 
road, the money paid by Drexel, Morgan & Co., and the 
money paid by Crawford, but also, it 1s submitted by 
your petitioners, represent the indebtedness due to your 
petitioners and other creditors of said company, who fur- 
nished material and did Jabor, amounting in the agyregate 
to over $200,000. 

The fourth condition in the memorandum delivered by 
Foster to Crawford's representative along with the million 
dollars of bonds, provided that out of the proceeds of 
such bunds, Crawford should furnish the necessary amount 
of money to pay the debts contracted since the 1st of July, 
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Whilst during the period above, Crawford made 
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1881, and to complete the grading and superstructure, 
and to finish and equip the line of road from the junc- 
tion with the Air Line road to Attica, being the line of 
road upon which the material and labor of your petitioners 
was expended. Your petitioners, therefore, respectfully 
submit that even upon the principle that the bonds were 
valid, they were placed in said Crawford’s hands in trust 
for the very purpose of paying to your petitioners and 
other creditors the moneys now due them. 

Fifth. They further aver that there is manifest error 
in the judgment and opinion of this Court in this: In hold- 
ing that the decree of the Circuit court, which directed 
payment out of the proceeds of the railroad-property to 
your petitioners on account of their just debts against the 
corporation, in preference to the bonds held by the appell- 
ant, should be reversed, and that petitioners should receive 
no part of such proceeds, because the appellant succeeded 
to the equities of Drexel, Morgan & Co., and Dull & Mc- 
Cormick, held by this Court, in the opinion, to have been 
pledgees in good faith. Whereas, your petitioners submit, 
as herein above suggested, that appellant is the represent- 
ative of Henry Crawford and his assignee, with notice, 
the First National Bank of Chicago, and that this contro- 
versy should be treated as one between Henry Crawford 
and your petitioners. In such view of the case, your 
petitioners submit, that, as Henry Crawford, by his con- 
struction contract with the corporation, had agreed to 
build the railroad in question, as a condition and consider- 
ation for receiving any bonds whatsoever, that he should 
furnish the material and the labor, and pay therefor; and 
that your petitioners, as against said Crawford and his 
his assignee with notice, said bank, have a prior equity 
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and lien upon the proceeds derived from the sale of said 
railroad property, to the said Crawford and said Bank. 

Sixth. They further aver that there is manifest error 
in the Opinion and judgment of this Court in this: In 
holding and decreeing that petitioners can have no part of 
the proceeds of the railroad-property in payment of their 
claims for its construction, and the securities representing 
which were owned by Henry Crawford, who employed 
these petitioners to furnish labor and material used in such 
construction and who, after making the two successive 
pledges to Dull and McCormack and Drexel, Morgan & 
Co., of such securities, finally sold them to appellant under 
a written agreement of sale, by the terms of which, all the 
purchase money—after the payment of the amount for 
which they were pledged—-was to be held by appellant 
(to an amount exceeding $300,000) to abide the adjudica- 
tion of the Court, as to whether such proceeds should be 
paid to said Crawford or to these petitioners and other 
creditors of the railroad company. And your petitioners 
humbly submit that in this controversy over the moneys 
in question, they have a prior equity to said Crawford, 
for the building of whose railroad they furnished their ma- 
terial and labor; and that this prior equity exists in their 
favor, not only by the principles of courts of equity 
(which look through the forms, to the substance of things 
done), but rests upon natural justice. 

Seventh. They further aver that there is manifest error 
in the Opinion and judgment of this Court in this: In hold- 
ing that it does not lic in the mouths of these petitioners 
to raise the objection as to the absence of a legal board 
of directors, because, if, as held by the Court, the mort. 
gages and bonds are invalid for want of such legal board, 
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" and for want of the legal existence of the corporation, 
the contracts of these petitioners are invalid for the same 
reason, and the consolidation with the Chicago and Block 
Coal Company’s road would be void, and that road would 
be freed from all debts incurred by the Chicago and 
Great Southern Railway Company; whereas your peti- 
tioners show: 

Ist. That they were strangers to the Chicago and 
Great Southern Railway Company, and dealt with it at 
arm’s-length. 

2d. That the respective amounts decreed to them by 
the Circuit court was upon evidence of what the labor 
and materials furnished by them—and which actually 
went into the construction of the road, and of which ap- 
pellant and Henry Crawford got the benefit—were rea- 
sonably worth, regardless of any contracts with the 
company therefor, and as upon a guantum meruit. 

3d. That every person to whose possession said 
borids came, either as owners, pledgees or purchasers, 
knew that a majority of the members of the board of 
directors were not the owners of any capital stock of 
said railway company, for the reason that each one of 
them—Dull and McCormack, Drexel, Morgan & Co., 
and appellant—as stated in the opinion of the court, suc- 
cessively contracted in writing for every share of stock 
_ of the corporation along with the bonds; and every share 
of stock, save four, and said bonds, were successively de- 
livered to them respectively. Wherefore your petitioners 
submit that whilst they were each dealing with said cor- 
poration in good faith, without knowledge that a majority 
of its board of directors held no stock in the company, 
and that Henry Crawford dominated and controlled the 
corporation, the several holders of the bonds Aad such 


9 


knowledge, and were not, nor were any of them, inno- 
cent holders of said bonds in good faith. 

Wherefore, your petitioners respectfully pray that a 
rehearing in this cause may be granted and such further 
order and decree made as to your Honors shall seem 
meet. And your petitioners will ever pray, etc. 

Tue PirrspurGH BresseEMER STEEL COMPANY 
(Limtrep), 

THe CLEVELAND Ro.uinc MILL Company, 

CrErRAR, ApAMs & CoMPANy and 


VoLNEY Q. IRwIn, 
Petitioners. 


By W. H. Cavxins and 
Joun S. Cooper, 
Their Attorneys. 


We are of opinion and so certify, that this cause is 


proper to be reheard touching the matters mentioned in 
the foregoing petition, if your Honors shall think fit. 
WituiaM H. Carxins and 
Joun S. Coorsr, : 
Of Counsel for said Petitioners. 
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And your petitioner, The Cleveland Rolling Mill Com- 
pany, severally petitions for a rehearing of said cause, 
and of the judgment and opinion rendered therein against 
it; and as grounds for such rehearing, states: 

First. Your petitioner avers that there is manifest 
error in the opinion and judgment of this Court in the 
above cause of your petitioner, in this: In finding, as a 
fact in said cause, against your petitioner, that it know- 
ingly received, on account of its claim, money, which 
came directly from Drexel, Morgan & Co., as a result of 
the pledge of the bonds to them. And _ your peti- 
tioner states that the only evidence in said cause to that 
effect was introduced by said appellant, and was the tes- 
timony of Henry Crawford, who testified that he told 
your petitioner’s president, William Chisholm, in the bank- 
ing office of Drexel, Morgan & Co. in the city of New 
York, whilst he was negotiating for the loan from them, 
just exactly what his business there was, and the full and 
precise nature of it. But said Chisholm testified that whilst 
he did meet said Crawford at that place, that said Craw- 
ford only told him, Chisholm, that he was negotiating 
with Drexel, Morgan & Co. to get money to pay the 
indebtedness due to your petitioner, but that he, said 
Crawford, did not refer to any negotiation on the pledge 
of the bonds of said railway company in any way what- 
soever. And your petitioners submit that, under the 
facts in the record in this cause, and without any refer- 
ence to the credibility of the two witnesses, inasmuch as 
no evidence whatever has been introduced, showing that 
your petitioner, or any of its officers or agents knew any- 
thing about the construction contract between said Craw- 
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ford and the railway company, and that the testimony of 
said Crawford was introduced by the appellant, by way 
of estoppel upon your petitioner, that under the rules 
of courts of equity the testimony of one witness affirming 
the fact, and the other denying the same, such fact was 
not proven, and that the whole record shows that such 
was not the truth. 

Second. It further avers that there is manifest error in 
the opinion and judgment of this Court in this: In holding 
that the lien of the bonds of appellant upon the proceeds 
of the sale of said railroad property is superior to the 
claim of your petitioner, for the just indebtedness due to 
it. And your petitioner shows that its indebtedness had 
wholly accrued on the 5th of December, 1881; and that 
the first million of dollars of bonds delivered to Henry 
Crawford were not delivered until after that time; that at 
the time the bonds were so delivered, in the latter part of 
December, 1881, to said Crawford, he, by his own testi- 
mony, had been furnishing money and making contracts 
for material and labor for the construction of the road, 
without any contract for repayment thereof with the 
company. As stated by him under oath, when being 
examined as a witness for appellant: 


“1 went on and furnished the money at first, simply because I was 
acting under the impression that I practically owned that piece of 
property, and while I was not formally in control of it, vet that when- 
ever I desired to control it, that the control was obtainable.” 


And your petitioner submits that under such circum- 
stances, the said Crawford had no right in equity to ob- 
tain a first lien upon said railroad property, by procuring 
the bonds, secured by mortgage thereon, as ayainst your 
petitioner's just claims against said railroad company. 

Zhird. Your petitioner avers that there is manifest 
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error in the judgment and opinion of this Court in decree- 
ing that your petitioner shall not be allowed any part of 
the proceeds derived from the sale of said railroad prop- 
erty, in this: That by the memorandum agreement be- 
tween the said railway company and Henry Crawford, as 
to applying proceeds of the issue of the million dollars of 
bonds delivered to said Crawford’s representative by 
William Foster, as president of said railroad company, in 
the fourth clause thereof, it was provided, that said Craw- 
ford should furnish the necessary amount of money to pay 
the debts contracted since the first of July, 1881, included 
in which, was the debt due your petitioner, and unpaid at 
that time. 

Wherefore your petitioner humbly prays this Court that 
a rehearing may be granted to it of the judgment and 
opinion of this Court, pronounced against it, and that it 
may have such further and other relief as to your Honors 
shall seem meet. And your petitioner will ever pray, 
etc. 


THE CLEVELAND Ro.uinc Mitt Company, 
By Joun S. Cooper, 
Its Attorney. 


We are of the opinion, and therefore certify, that the 
foregoing petition for rehearing contains grounds for a 
rehearing of said cause as to said petitioner, if this court 


shall see fit. ee 
WiiuiaM H. Cackins and 


Joun S. Cooper, 
Of Counsel. 


And your petitioner, Volney Q. Irwin, severally peti- 
tions the court for a rehearing of the judgment and opin- 
ion rendered against him by this Court in the above cause, 
and as grounds for such rehearing respectfully shows: | 

First. Your petitioner avers that there is manifest 
error in the opinion and decree of this Court in the above 
cause in this: In holding that your petitioner had no lien 
upon the said railroad property, nor upon the proceeds, of 
the sale thereof, for the reason that the mortgages secur- 
ing said bonds were valid liens thereon, as against your 
petitioner, for the reasons and because of the facts as 
stated in said opinion. But your petitioner respectfully 
shows that he had a special ground of lien for the amount 
of his claim against the said railroad property prior to the 
mortgages thereon, the facts of which are not stated in the 
opinion filed herein, nor any specific judgment or con- 
clusion of the Court given thereon, in said opinion. 

That your petitioner, by virtue of the lien laws of the 
State of Indiana, recovered a judgment for the amount of 
his said claim against said railway company, which is ad- 
mitted to have been prior to the lien of said mortgages. 
That by virtue of said judgment and lien a sale of a sec- 
tion of said railroad, extending through the county where 
said judgment was rendered, was made for the sum cf 
$500, from which redemption was attempted to be made, 
by John C. New, trustee in the mortgages; and your 
petitioner claimed in the brief filed by his counsel in this 
case, that said redemption did not destroy the lien of his 
judgment, at least for the said amount of over $11,000: 
1st. Because the redemption laws of the State of Indiana 
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were wholly inapplicable to such a case; and 2d, that 
John C. New, the trustee in said mortgage (who at- 
tempted to redeem from said judgment), never complied 
with the redemption law of Indiana so as to destroy the 
lien of your petitioner. 

And your petitioner respectfully submits to the Court 
that his said judgment was and continued to be a lien 
upon said railroad, prior to the lien of said mortgages, 
securing the bonds of said appellant, and that he was and 
is entitled, by reason thereof, to be paid the amount of his 
said claim, as decreed by the Circuit court. 

Wherefore your petitioner humbly prays this Honorable 
Court that a rehearing of said cause, as against him, may 
be had, and that such other order or decree may be made 
therein as to your Honors shall seem meet. And your 
petitioner will ever pray, etc. 

VoLNEY Q. IRwIN, by 
Witiiam H. Cackins, “1s Altorney. 


We are of opinion, and so certify, that the grounds 
stated in the above petition of Volney Q. Irwin, for a re- 
hearing of his said cause are well founded, and that a 
rehearing therein should be granted, if your Honors shall 


see fit. ° 
WiituiAm H. CALkKINs, and 


Joun S. Cooper, of Counsel. 


And your petitioner, The Pittsburgh Bessemer Steel 
Company (Limited), for itself, separately, petitions this 
Honorable Court for a rehearing of the judgment which 
has been entered by this Court against it in this cause, as 
contained in the Opinion filed herein, and for a rehearing 
of said cause as to it; and it states the following special 
grounds for such rehearing: 

First. Your petitioner submits that there is manifest 
error in the opinion and decree of this Court in the above 
cause in this: In deciding and holding that said cause 
should be reversed as to your petitioner for error of the 
Circuit court contained in the sixth paragraph of the in- 
terlocutory decree of the Circuit court of February 16, 
1886; whereas your petitioner maintains and submits, that 
under the issue made by the intervening petition of your 


petitioner and the evidence relative thereto in the record, 
the final decree of the Circuit court of October 9, 1886, 
was as to your petitioner a just and proper decree, free 
from error and in consonance with all legal and equitable 


principles. | 
Second. Your petitioner submits that there is manifest 


error in the opinion and decree of this Court in the above 
cause in this: In deciding and holding that the principles 
and rules stated in the Opinion of the court are controlling 
in respect of the issues and grounds upon which your pe- 
titioner claimed and insisted that there are, in the above 
cause, special equities resting with your petitioner in virtue 
of which it was entitled to preference of payment out of 
the fund in the registry of the Circuit court, whereas your 
petitioner maintains and submits that irrespective of the 
validity of the mortgage and bonds of the Chicago and 
Great Southern Railway Company, and conceding the fact 
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that the appellant, Henry H. Porter, was a dona fide pur- 
chaser of said bonds for value, and the further fact that 
said mortgage and bonds were executed, and said mortgage 
was recorded and $1,000,000 of said bonds were issued 
before your petitioner’s contract for the sale of rails to 
said railway company was consummated, and the fur- 
ther fact that the railroad of said railway company 
was in process of construction at the time of the consum- 
mation of said contract for the sale of said rails, still said 
Henry H. Porter, as mortgagee, took and held a lien 
under said mortgage upon the rails sold by your peti- 
tioner to said railway company, that was subordinate and 
junior to the lien of your petitioner thereon, which was 
secured by the retention of physical possession of said 
rails by your petitioner, until without its consent or 
knowledge, said physical possession of said rails was 
fraudulently taken from it by said railway company, and 
your petitioner’s said lien should in equity be preserved 
and protected. 

Wherefore, your petitioner respectfully prays that as to 
it a rehearing in this cause may be granted, and such 
further order and decree made as to your Honors shall 
seem meet. 

And your petitioner will ever pray, etc. 

Tue PittspurGH BessEMER STEEL 
Company (LimiTep), 
By Joun S. Cooper, 
fis Altorney. 


We are of opinion, and so certify, that this cause is 
proper to be reheard, touching the matters mentioned in 
the petition, if your Honors shall think fit. 

Witiram H. CALkins and 

Joun S. Cooper, 

Of Counsel for above Petitioner. 


Your petitioner, the Smith Bridge Company, for itself, 
separately, petitions this Honorable Court for a rehearing 
of the judgment which has been entered in this cause as 
contained in the opinion filed herein, and for a rehearing 
of said cause as to it; and it states the following grounds 
for such rehearing: 

That in its intervening petition, filed in this cause in 
the Circuit court, no issue was made in regard to the 
validity of the bonds held by the complainant Porter, 
nor were the said bonds in any manner contested by your 
petitioner in its petition, but your petitioner has relied 
solely upon the special equities of its claim. And your 
petitioner may now concede that the Opinion and decrce 
of this Court, as announced, is correct, so far as it holds 
that said appellant’s bonds are valid; and still your pe- 
titioner avers that in holding that said appellant’s bonds 
are prior and superior to the equity of your petitioner’s 
lien, there is manifest error in said opinion and decree, 
for the following reasons: 

First. Your petitioner avers that there never was any 
delivery of the said bridges or bridge-material by your 
petitioner to said Chicago and Great Southern Railroad 
Company. The contract between your petitioner and 
said railroad company required the bridges to be com- 
pleted where they now stand; and that upon completion 
your petitioner was to retain the possession and title until 
payment was made in full. The evidence (page 823) 
shows that your petitioner has never consented to any 


delivery. And your petitioner, therefore, avers that in 
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holding said bonds of appellant to be a prior lien on 
said bridges to the claims of your petitioner, there is man- 
ifest error. 

Second. Your petitioner avers that at the time the 
appellant, Porter, purchased said bonds, and long 
prior thereto, he had full knowledge and notice of your 
petitioner’s equities under said contract and lien; and that 
the First National Bank of Chicago likewise had such 
knowledge and notice. (Evidence, pages 911, 925, 926.) 
And your petitioner therefore avers that there is error in 
the decree of this Court in holding that said Porter was 
an innocent holder of said bonds as against your peti- 
tioner’s claim. | 

Third. Your petitioner avers that the syndicate 
agreement, so called, by which the appellant, Porter, 
became the purchaser and owner of said bonds, recog- 
nized the equities of your petitioner’s claim, and espe- 
cially provided for its payment (Record, page 912); 
that the Circuit Court having found that your petitioner's 
claim was paramount and prior to said bonds, the pro- 
visions of said syndicate agreement for the payment 
of your petitioner’s claim then became operative and 
conclusive. And your petitioner avers that there is 
error in the decree of this Court in holding that the said 
bonds in the hands of said Porter are a superior lien to 
your petitioner’s claim, notwithstanding the provisions of 
said agreement to pay the same. 

Fourth. ‘There is error in said opinion and decree in 
holding that your petitioner had any knowledge of the 
loan from Drexel, Morgan & Co.; or knew that they 
were receiving money obtained from a pledge of the 
bonds to Drexel, Morgan & Co. 
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Wherefore, your petitioner respectfully prays that as to 
it a rehearing in this cause may be granted, and such 
further order and decree made as to your Honors shall 
seem meet. 

And your petitioner will ever pray, etc. 

Tue Situ Brivce Company, 
By E. W. Toverton, tts Altorney. 


We are of opinion and so certify that this cause is 
proper to be reheard touching the matters mentioned in 
the above petition, if the Court shall think fit. 

E. W. To.Lerton, and 
Joun S. Coorzr, 
Of Counsel. 
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IN THRE 


UNITED STATES SUPREME COURT 


OCTOBER TERM, A. D. 1886. 


NO. 1280. 


HENRY H. PORTER, 
Appellant, 
vs. | Five several Appeals 
THE PITTSBURGH BESSEMER STEEL | from the Circuit 
COMPANY, (Limited); THE CLEVE- } Court of the United 
LAND ROLLING MILL COMPANY; ( cies sor the Dis- 
THE SMITH BRIDGE-COMPANY: : 
CRERAR. ADAMS and COMPANY. and trict of Indiams, 
VOLNEY Q. IRWIN, | 
Appellees. 


BrigF ON BEHALF OF THE Smith Bripce Company 
ON PETITION FOR REHEARING 


FIRST GROUND OF ERROR. 

It will be observed by reading the contract be- 
tween the Smith Bridge Company and the Railroad 
Company that the bridges were to be treated as 
personal property, until they were fully paid for. 


The contract provides : 


‘During the construction of said bridge, and un- 
til the contract price shall have been fully paid, the 
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said bridge and bridge material shall be and remain 
in the party of the first part, as their individual 
property, and in default oi payment of the contract 
price of said bridge, the party of the first part re- 
serves the right to remove said bridge and bridge 
material.’’ (Record, p. 816.) 


We claim that, so far as the bridges and bridge 
material are concerned, they remained personal 
property until the contract was completed by pay- 
ment. 


It is a well established doctrine in the different 
States, that such contracts are valid and binding as 
between vendor and vendee, and all subsequent 
purchasers of the property with knowledge or notice 
of such contract. 


Wells vs. Banutster, 4 Mass., 415. 
Doty vs. Gorham, 5 Pick , 487. 
Osgood vs. Howard, 5 Greenl., 452. 
Leland vs. Gasset, 17 Vt., go8. 

Mott vs. Palmer, 1 Com. (N.Y.) 564. 


In the case of Hunt vs. Bay State Iron Company, 
97 Mass., 297, the Court say: 


‘‘When rails are delivered under an agreement 
that they shall be laid on a specific part of the rail- 
road and continue the property of the vendor until 
paid for, they remain the personal property of the 
vendor until payment.” 


The evidence (Record p. 823,) shows that the 
Bridge Company has never consented to any deliv- 
ery of the bridges or bridge material to the Railroad 
Company, but on the contrary expressly forbade 
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the Railroad Company from taking possession of or 
in any manner using the bridges. 


There is not a sylable of testimony in the record 
which tends to show that the Bridge Company ever 
in any manner consented to a delivery of their 
bridges to the Railway Company, or that they 
should be occupied and used, but on the contrary 
the record clearly shows that the Bridge Company 
was active in asserting its rights and alert in notify 
ing all persons interested. 

The mere fact that the Railroad Company has, 
since the completion of the bridges, used the same 
without fulfilling their contract, and against the will 
of the Bridge Company. should not by a Court of 
Equity be construed as*a waiver by the Bridge 
Company, of any rights which it had under the con- 
tract. 

The appellant’s mortgage became a lien upon 
after acquired property. only as the same came into 
the rightful and legal possession of the Railroad 
Company. But in the case of these bridges, the 
undisputed testimony clearly shows that the Rail- 
road Company never acquired any title to said 
bridges, nor any rightful possession thereof. Surely 
a Court of Equity will not go so far as to say that a 
railroad company may acquire property after the 
record of the mortgage, by theft or fraud. or other 
dishonest means, and turn the same over to the 
benefit of the bondholders 


It is true that these bridges were built on the line 
of the Railroad Company; they were built on the 
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exact place provided by the contract, but it does not 
follow that they thereby became a part of the rail- 
road, for the reason, as we have already shown, the 
contract provided that they should remain personal 
property; and the unquestioned testimony shows 
that the appellant, when he purchased said bonds, 
(as we shall hereafter show,) had full knowledge 
and notice of the terms of said contract. 


It may be true that the Bridge Company would 
have no right to remove said bridges and bridge 
material from the place where they stand, and thus 
sever the railroad and destroy it as a public high- 
way. The Bridge Company would have such right, 
undoubtedly, as between it and the Railroad Com- 
pany, and purchasers with notice of the contract ; 
but railroad companies being guasz public corpora- 
tions, the public have an interest in them, and may 
demand that the bridges shall remain there for the 
use of the public, and that the railroad be kept in 
an operating condition. 

The Supreme Court of Ohio, in Dayton, Xenia 
and Belfry Ry. Co. vs. Lewton, 20 O. S., 410. have 
held in a case very analogous to this, that the road 
should be kept intact, and that upon a sale of the 
road under a decree of the Court the priority of the 
lien will be protected, and the amount paid out of 
the proceeds of the sale of the entire road. 


We, therefore, claim that these bridges being 
personal property. because the contracts preserved 
them as such, the language of this Court in Fosdick 
vs. Schall, 9 Otto. 235. applies with peculiar force. 
The Court there say : 


- 
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‘‘But as to that class of property, (after acquired, ) 
it is well settled that the lien (mortgage) attaches 
subject to all the conditions with which it is incum- 
bered when it comes into the hands of the mortga- 
gor. The mortgagees take just such an interest in 
the property as the mortgagor acquired; no more, 
no less.”’ 


It is true that the property in dispute in that case 
was personal, to-wit: cars; but so were the bridges 
personal property in the present case, and for that 
reason are within the principle of the decision in the 
above case. 


SECOND GROUND OF ERROR. 
The fact that appellanr, Porter, before he pur- 
chased the bonds of the Chicago and Great South- 
ern Railroad Company, had full knowledge of the 
equities of the Smith Bridge Company growing out 
of their contract is not denied. 


On the 5th day of December, 1884, the attorney 
for the Smith Bridge Company wrote appeliant, 
Porter, a letter, setting forth the character of the 
claim and enclosing a copy of the contract. On the 
gth of December, 1884, appellant, Porter, acknowl- 
edged the receipt of said letter, and also a copy of 
the contract. (See Record, pages 925 and 926.) 


It is also undisputed that the First National Bank 
of Chicago as early as December 4th, 1884, had full 
knowledge of the equities of the Bridge Company 
and of the character of their contract, under which 
the bridges were built; and that said bank on said 
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date was furnished with a copy of said contract. 
(See Record, pages 812, 813 and 814.) 


This notice to appellant, Porter, and the First 
National Bank was given at least twenty (20) days 
before appellant and said bank acquired any inter- 
est in said bonds. It appears by the contract made 
by appellant for the purchase of said bonds, that he 
did not become the purchaser and holder thereof 
until on or after the 26th day of December, 1884; 
and that the same were not paid for until January. 
1885. 


It is true that on June 25th, 1884, appellant 
entered into a contract with Drexel, Morgan and 
Company, whereby he agreed to take up their claim 
against Crawford and the bonds, providing Craw- 
ford did not do so within a fixed time. (See Record, 
page 907.) 

We submit, however, that appellant did not be- 
come the purchaser of said bonds under and by vir- 
tue of that contract. If that agreement had been 
carried out he would not have been the purchaser 
of the bonds, but simply an assignee of the debt of 
Drexel, Morgan and Company against Crawford, 
and by virtue of that would have held the bonds as 
collateral security only. But that agreement was 
never carried out, and it 1s not claimed that it was; 
but instead thereof, Porter, desiring to become the 
absolute purchaser and owner of the bonds, entered 
into the agreement of the 26th day of December, 
1884, whereby he purchased from Crawford the 
bonds in question, and agreed to pay the sum of 
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five hundred thousand dollars ($500,000) therefor. 
The said purchase price to be applied : — 


First. —In the payment of the debt of Crawford 
to Drexel, Morgan and Company, and 

Second.—To pay and clear off certain other claims 
against the Chicago and Great Southern Railroad 
Compzny. (See Record, page 912.) 


In this syndicate contract, so-called, of the 26th 
of December, 1884, whereby appellant purchased 
said bonds, no reference whatever is made to any 
previous agreement on his part to take up the debt 
held by Drexel, Morgan and Company against 
Crawford. And we submit that the record clearly 
shows that appellant did not become the purchaser 
of said bonds until on-or after the 26th day of 
December, 1884. and until long after he had full 
knowledge of the contract and claims of the Smith 
Bridge Company. 


In the case of Pierce vs. Emery, 32 N. H., 521, 
the Supreme Court of New Hampshire in construing 
a contract similar to tho one in question, say: 


‘‘The bargain that the Railroad Company might 
take the iron and lay it in the track, and the com- 
plainants have a right to take it up and remove it, 
if the money advanced was not repaid within a time 
limited, though it would create no lien on the iron, 
as against those persons who did not receive notice, 
would be a good and binding contract between the 
parties, and if the trustees had notice of the agree- 
ment, we are of the opinion that it would bind them 
and the bondholders.”’ 


In the case of Haven vs. Emery, 33 N. H., 68, 
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the Court say in construing a contract like the one 
in question: 

‘‘We see nothing in the way the rails are annexed 
to the road or in the manner in which they are used 
upon it, that incorporates them more essentially 
with the road, than in the case of a house or fence 
set on the land of another, and under an agreement 
that the house or fence shall remain the personal | 
property of the original owner. And the house 
built on the land of another, or a fence set on his 
land, under an agreement that the house or fence 
shall remain the personal property of the party who 
placed it on the land, does not become annexed in 
law to the land. The agreement of the parties in 
such case supercedes the rule of the law.” 


And or page 69, the Court further say: 


‘Primarily in the absence of notice to the con- 
trary, the purchaser would seem to have a right to 
suppose that he was buying with all the incidents 
which the law as a general rule annexed to his prop- 
erty. And we should hesitate before we held that 
he could be affected by an agreement not brought 
to his knowledge, which changed the natural and 
legal character of the property; but tf the purchaser 
buy with notice of the agreement and of the parties 
rights under tt, he will be bound by tt.” 


Also in the case of Hunt vs. Bay State Iron Com- 
pany, 97 Mass.. 279, the Court say: 


‘‘ There can be no doubt that the rails when laid 
upon the roadbed and fastened there so that engines 
and cars could pass over them, would have become 
annexed to the reality and cease to be personal 
property. in the absence of an agreement changing 
the ordinary law. Where rails are delivered under 
an agreement that they should be laid down on a 
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specific part of the railroad, and continue the prop- 
erty of the vendors until a specified price was paid 
for them, they remain the personal property of the 
vendors until payment, and are not when laid so 
inseparably annexed to the reality, that they cannot 
be removed for non-payment of price. The agree- 
ment of the parties supercedes the general rule of 
law, and is binding likewise upon subsequent mort- 
gagees with notice.” 


The Court further decide that the case must be 
sent to a master to ascertain the facts as to whether 
the mortgagee and the holder of the bonds had 
notice before purchasing the same, and if they had 
such notice, such agreement will be enforced This 
opinion was concurred in by all the members of that 
eminent Court, among whom was his Honor, Jus- 
tice Gray. Ci 

It will be seen by the foregoing authorities that 
the only question to be determined in regard to the 
Smith Bridge Company in this case is whether or 
not appellant, Porter, had notice of the contract and 
equities of the Bridge Company at the time he pur- 
chased the mortgage and the bonds. If he had such 
notice, then he took said bonds subject to the prior 
equity of the Bridge Company's claim, and that he 
had such notice with the fullest knowledge of the 
equities of the Bridge Company is not disputed. 

The case of the Galveston Railroad vs. Cowdrey, 
11 Wallace, 480, upon which counsel for appellant 
relies, we submit is not an authority against the 
claim of the Bridge Company, for the reasons: 


First.— That the contract of Pulsford was not like 
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the contract of the Bridge Company in this case, 
and 


Second.—There was no evidence in that case to 
show that the holders of the bonds had any notice 
or knowledge, whatever, of the claim of Pulsford ; 
and the Court distinctly found that the holders of 
said bonds were innocent purchasers thereof, and 
without knowledge of Pulsford’s contract. And the 
same might be said as to all authorities cited on be- 
half of appellant against the claim of the Bridge 
Company, no one of which is in point; and so far 
as we know, all the decisions, both State and Fed- 
eral, sustain and enforce contracts, like that of the 
Bridge Company in this case, as between the par- 
ties, and as to all purchasers with notice. 


It will be observed (Record p. 864,) that the 
bonds in this case were first turned over to Craw- 
ford to be used by him for certain specific purposes. 
He then pledged said bonds to Drexel, Morgan 
and Company. They were never issued or sold to 
Drexel, Morgan and Company. Crawford after- 
wards upon entering into the so-called syndicate 
contract, became again the absolute owner of the 
bonds, and they were then, for the first time, issued 
to appellant, Porter He was in fact the first and 
only purchaser of any and all the bonds of The 
Chicago and Great Southern Railroad Company, 
and, as we have said, became such purchaser with 
full knowledge of the equity of the Bridge Company. 
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THIRD GROUND OF ERROR. 


We claim further that the syndicate contract, so- 
called, by which the appellant became the purchaser 
and owner of the bonds. shows not only that the 
appellant had full knowledge of the contract of the 
Smith Bridge, Company, but that it also provides 
for the payment of the lien and claim of the Bridge 
Company against said railroad : 


Article 2, Section 3, of said syndicate contract 
provides: (See Record, pp. 912 and 913.) 


‘‘The syndicate hereby agrees to pay and clear 
off any and all claims against said Chicago and 
Great Southern Railroad Company, which may be 
decided by the court to be liens upon the said line 
of railway paramount to the liens of the bonds and 
coupons secured by the Trist Deed to said John C. 
New, dated November first, 1881, which the court 
may decide shall be equitable payable out of the 
proceeds of the sale of said line of railway, prior to 
any payment of said bonds or coupons, including 
therein “* . * bridges and other struc- 
tures heretofore built and put in place on said rail- 
road, and essential to the operation thereof, the title 
of which is not in said railroad company, and which 
the court may decide must be paid for in preference 
to said bonds."’ 


As we have before said, this clearly shows that 
before appellant purchased said bonds he had the 
fullest knowledge of the equities of the Bridge 
Company; and we claim further, that the appellant 
bound himself by this provision expressly to pay 
this claim, and thereby obtain the title to the bridges 
which the company had not yet obtained; but it is 
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claimed that this provision was only binding upon 
the appeliant, when the Court should by decree de- 
clare the claim of the Bridge Company to be — 
to that of the honds. 


In answer to this we say that the language above 
quoted plainly shows that the parties had in mind 
the judgment of the Court wherein the foreclosure 
suit was instituted, and the words “ the Court”’ did 
not embrace the Court of last resort, and we, there- 
fore, claim that the Circuit Court having decided 
that the claim of the Bridge Company was prior and 
superior to that of the bonds, that this provision of 
the syndicate contract thereupon became operative 
and conclusive against the appellant and in favor of 
the Bridge Company. 

It is a well settled doctrine, that contracts of this 


nature are to be most strongly construed against 
the purchaser, and in favor of the parties whose 
claims the purchaser has assumed and agreed to 
pay as part consideration for the purchase of the 


property. 


FOURTH GROUND OF ERROR. 


In holding that the Smith Bridge Company, at 
the ume they received trom Crawford part payments 
during the construction of said bridges, knew that 
said money received by them from said Crawford 
was the same money which had been advanced by 
Drexel, Morgan and Company on the faith of the 
bonds pledged to them, we think that this Court 
overlooked the testimony in the record. 
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On pages 651 and 652 of the Record, Mr. Craw- 
ford is asked the question by appellant’s counsel 
about what information he had given to the contrac- 
tors and creditors, in regard to the pledge of these 
bonds to Drexel, Morgan and Company, and the 
money which he had received thereon. 


In answer to this, Crawford says: 


‘I told the Smith Bridge Company, whose Gen- 
eral Manager was in New York at that time dun- 
ning me vigorously for a payment that I would like 
to have paid him, and he personally knew of the 
negotiations with Drexel, Morgan and Company, 
and that they were ioaning upon the bonds, and 
just exactly what was going to be done with the 
money. 


Crawford does not say that he informed the man- 
ager of the Bridge Company of the fact, nor does 
he tell how such manager knew it. 


This is all the testimony produced by the appel- 
lant tending to show that the Smith Bridge Com- 
pany knew any thingy about the pledge of the bonds 
to Drexel, Morgan and Company. and that Craw- 
ford had received any money from them. On the 
contrary, R. W. Smith, President and Manager of 
the Smith Bridge Company, (Record p. 811,) testi- 
fied as follows: 


“Q. What, if anything, did he (Crawford) state to 
you about the means of vetting payment, his means 
of getting money to make payment with? A. We 
had a good deal of talk at different times about 
raising funds, and he said they would have funds in 
short time to complete payments. 
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Q. Did he state where he was going to get his 
money? 4 _ I don’t know that he did, and do not 
know that he did not. He did a good deal of talk- 
ing, and made a good many promises.”’ 


The foregoing is all the testimony upon this 
point. And we submit that there is nothing in 
this testimony which shows that the Smith Bridge 
Company were informed at the time they were 
receiving payments from Crawford on these ptr- 
chases, that this money was the proceeds of the 
bonds pledged to Drexel, Morgan and Company. 
The burden on this question rests with the appel- 
lant. But we deem it entirely immaterial whether 
the Smith Bridge Company knew that they were 
receiving money, which Drexel, Morgan and Com- 
pany paid to Crawford, or whether they did not. 


Their contract. provided that they should retain 
the bridges until payment was made in full. The 
contract being conditional, it cannot be successfully 
claimed that the Smith Bridge Company in any 
manner waived their rights under that contract by 
receiving the payments as stipulated. Drexel, 
Morgan and Company had no claim upon the 
bridges. Crawford was endeavoring to pay the 
Smith Bridge Company, in order that he might 
obtain title to the bridges, thereby making the Rail- 
road and the securities held by Drexel, Morgan and 
Company more valuable. It would be a strange 
doctrine to hold that the Smith Bridge Company in 
receiving the money. from Drexel, Morgan and 
Company, or from any other source, in fulfillment of 


1 


the express terms of their contract, thereby waived 
their rights under and by virtue of those contracts. 


It is of no consequence that the Bridge Company 
took Crawford’s personal obligation endorsed on 
the original contract, whereby he guaranteed its 
due performance; nor that Crawford's check was 
accepted with the condition that if paid the check 
was to be in full payment of the contracts. The 
check was not paid. 


In Clarkson vs. Stevens, 16 Otto, 505, this Court 
holds that neither the making of payments as the 
work advances, nor the acceptance of collateral 
security, will have the effect to pass the title to the. 
property. 

And we, therefore, subrmt that for any and all 


the foregoing reasons the decree of this Court, as 
already announced, holding that the bonds in the 
hands of the appellant are superior to the lien and 
claim of the Smith Bridge Company, is erroneous, 
and this petition for rehearing should be granted in 
so far as the claim of the Smith Bridge Company is 
concerned. Respectfully submitted. ; 


Tre Smitn Brince Company. 
By E. W. To.erton, /ts Attorney. 
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In the Supreme Court of the United States. 


APPEAL FROM U. S. CIRCUIT COURT, 
DISTRICT OF INDIANA. 


HENRY H. PORTER, Appellant. 


vs. e Five several appeals 
from the Circutt 


THE PITTSBURGH BRESSMER STEEL COM- Court. of the U. 
PANY, (Limited); THE CLEVELAND ROLLING (_s§S., for the Dis- 
MILL COMPANY; THE SMITH BRIDGE COM- | rict of Indiana. 
PANY; CRERAR, ADAMS & COMPANY, and 
VOLNNEY Q. IRWIN, Appellees. 


BRIEF FOR REHEARING ON BEHALF OF APPELLEES. 


FACTS ERRONEOUSLY STATED. 
J. 
This Court, in its opinion, makes the following statement: 


From Januery Sth, 1883, to September, 1883, the contractors and snb- 
contractors, furnishers of material an.i laborers, were informed and un- 
derstood that the money paid to them from time to time during that period 
was mainly derived from a loan negotiated upon the mortguge bonds of 
the railway company. Each of these five appelices knew of the pledge of 
these bonds to Drexel, Morgan & Co. for this loan, and knew that they 
were getting part of the borrowed money loaned by Drexel, Morgan 
& Co. 


To this statement of facts we object as entirely erroneous, and not 
borne out by the evidence. This, we may be permitted to say, is a 
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quotation almost literal from Mr. Butler’s brief, and the only refer- 
ence he made to support this statement was to pp. 651-2, and 3 of 
the Record. We desire to here present to the ( out all the evi- 
dence on that subject: On page 651 of the Record, in answer to a 
question as to what information was given out along the line of the 
road to contractors, creditors and others, in regard to the pledge of 
these bonds to Drexel, Morgan & Co., and the receiving of money 
from that source, Mr. Crawford answered: 


I was down along the line of the road very seldom; I rarely went down 
except about the time that money was being paid out on the road, towards 
the middle of the months; as far as I ever saw, or had any conversation 
with the creditors, they knew about the matter exactly as much as I knew. 


Now mark that Mr. Crawford carefully guards this testimony 
with the remark that 


As far as I ever saw or had any conversation with the creditors, they 
knew, ete. 


This certainly does not prove that he had conversed with all the 
laborers, furnishers of material, nor anyone else, except so far as 
as he afterwards specifies. 


Towards the last of 1882 there began to be arrearages on labor and ma- 
terial accounts. I had not any collateral out of that Chicago & Great 
Southern matter to get any money on, and all the money that I put in— 
why, I was putting in out of my own pocket-book; and, if you gentle- 
men remember the last part of 1582, and all that period, it was probably 
as black times for new railroad enterprises as this country has ever seen 
or ever will see, and debts began to accumulate, and I told Mr. Chisholm 
personally — 

Q. Who is Mr. Chisholm ? 

A. He is the president of the Cleveland Rolling Mill Company. I told 
Mr. Irwin personally; I told Mr. Christie, of Mueller & Christie; I told 
Mr. McDonald, the man who was driving piles down there; I told Mr. 
McCalmont, and a half dozen other creditors that I personally remember, 
that I was personally negotiating with Drexel, Morgan & Co. to loan 
#400 ,000 on the pledge of the stocks and bonds of the company to clear up 
past-due debts and to go on with the work. 


Now, this Court will see that in this list Mr. Crawford names two 
persons who are appellees here, whom he personally told that he 
was negotiating with Drexel, Morgan & Co. for a loan on the pledge 
of the stock and bonds uf the company. These two persons were 
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the Cleveland Rolling Mill Company and Mr. Irwin; the other per- 
sons that he names in this conversation are not parties, and, there- 
fore, as to these appellees, the testimony amounts to nothing. 

Mr. Crawford then continues: 


Q. How about the Smith Bridge Company? 

A. And the Smith Bridge Company. Right in that connection, I de- 
sire to state that while I was making this negotiation with Drexel, Morgan 
& Co., which probably occupied in all over a month, | saw Mr. William 
Chisholm, the President of the Cleveland Rolling Mill Co., in Drexel, 
Morgan & Co’s office, in New York, and I told him just exactly what 
my business there was, and the full and precise nature of it. Later, he 
got, at my earnest solicitation, twenty-two thousand odd hundred dol- 
lars out of this very Drexel, Morgan & Co. loan in a check drawn by 
meonthat house * . . . ” in payment of part of this 
rail account that had been incurred in the fall of 1881. I told the Smith 
Bridge Company, whose general manager was also in New York at that 
time dunning me vigorously for a payment that I would like to have paid 
him, and he personally knew of the negotiation with Drexel, Morgan & 
Co., and that they were loaning upon the bonds, and just cxactly what 
was going to be done with the money; one of the very first men that was 
paid out of the Drexel, Morgan & Co. money was the firin of Mueller & 
Christie, for ties furnished and shipped down to Fair Oaks in the latter 
part of 1882. 


Mr. Crawford, continuing further, at the bottom of page 652. savs: 


Mr. Irwin knew the «ame thing and so did Mr. McCalmont, because I 
had been dunned by them for past-due grading account, and the situation 
was explained exactly and precisely and truthfully to them, and as soon as 
the first money came, why, they got their acquittance in the same way. 


And now comes the last statement which has any materiality 
upon the question, as follows: 


Q. I will ask you to state, Mr. Crawford, what concealment you ever 
made to anybody in regard to the status of the stork‘and bonds of the 
Chicago & Great Southern Railway Company ? 

A. Never anybody on earth; every creditor of that concern 1 told the 
situation frankly to—that is, that the bonds and stock were never, after | 
began to take any active management of the concern, not a dollar of stock 
or a doliar of bonds was ever under my control or in my possexsion, not a 
dollar. 


Now, when analyzed, this evidence may be stated as follows: 
That Mr. Crawford told Mr. Chisholm, of the Cleveland Rolling 
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Mill Company, of his efforts to pledge stock and bonds to Drexel, 
Morgan & Co., and that afterwards Mr. Chisholm got a part of the 
money thus raised; that he told Mr. Irwin, one of the appellees, 
the same thing. That he told the agent of the Smith Bridge Com- 
pany the same thing. As to the Bessemer Steel Company and 
Crearer, Adams & Co., there is no specific allegation by Mr. Craw- 
ford in this testimony that he told them anything about his nego- 
tiations with Drexel, Morgan & Co. So that, if this evidence stood 
alone, the only persons that would be charged with notice world be 
the Smith Bridge Company, the Cleveland Rolling Mill Company, 
and Mr. Irwin. 

Right at this point we cite the Court to the Record wherein Mr. 
Chisholm denies that he knew anything specifically in relation to 
what Mr. Crawford was doing except only he was trying to nego- 
tiate the bonds of the Chicago & Great Southern Railway. In fact, 
it is a substantial denial of Mr. Crawford’s testimony. Mr. Chis- 
holm’s testimony is set out on page 100 of our original brief, and 
at pages 799 and S00 of the record in this cause. When Mr. Chis- 
holm was upon the witness stand, Mr. Crawford’s testimony was 
recited to him, and he was asked whether he had had the interview 
and conversation testified to by Mr. Crawford, and his answer was, 
and is, “No, sir.” Therefore, unless this court is prepared to be- 
lieve Mr. Crawford, who kas the affirmative, and must sustain his 
issue by a preponderance of evidence, the fact is not proven that 
the Cleveland Rolling Mill Company had the notice which Mr. 
Crawford testifies to. 

Next, as to the Smith Bridge Company. Robert W. Smith, who 
was the general agent of the company, testifies at page 811, ¢¢ seq. of 
the Record, as follows: 


We, (Crawford and myself) had a good deal of talk at different times 
about raising funds, and he said they would have fends in a short time to 


complete the payments. 
Q. Did he state where he was going to get his money? 
A. Ido not know that he did, and 1 do not know that he did not; he 


did a good deal of talking and made a good many promises. 


This, we admit, is not a specific denial of the testimony of Mr. 
Crawford, but is, in a general way, a denial of the specific kaowledge 
which Mr. Crawford says he imparted to him. It certainly is enti- 
tled to as much weight as Mr. Crawford’s gencral statements are, 
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and therefore we assume, counterbalances any specific knowledge 
which Mr. Crawford says he gave to him with reference tu the ne- 
gotiations and sale of the stock and bonds to Drexel, Morgan & Co. 

As to the Bessemer Steel Company, and as to Crearer, Adams & 
Co., there is no specific statement, by Mr. Crawford, that he ever 
imparted any knowledge to them. At least, if there is, we do not 
recollect it, and Mr. Butler in his argument has not pointed it out 
to this Court. 

So that on the evidence the case stands, as to Mr. Irwin, one of 
the appellees, that he had knowledge of the facts testified to by Mr. 
Crawford. As to the other four appellees, we may safely say there 
is no evidence which preponderates in favor of the fact which this 
Court recites as true; and, as to two of the appellees, no evidence 
that such fact exists. As to Mr. Irwin, his lien for grading stands 
upon a different basis, from the claims of the other appellees, and 
in our view his knowledge, or want of knowledge, makes no differ- 
ence so far as his claim is concerned. 

As to the statement that all the laborers and material-men were 
informed and understood that the money being paid to them from 
time to time was made from the Drexel, Morgan & Co. loan, we 
submit that it rests entirely upon Mr. Crawford’s general statement 
that he told all of them “whom he talked to,” and that he went 
down along the line of the road “very seldom.” Weighing this 
testimony from the stand-point of human knowledge, it will require 
a great stretch to say that Mr. Crawford spoke to every man, from 
the boy who carried the tin pail at twenty-five cents a day, to the 
contractor who furnished thousands of tons of steel rails to this cor- 
poration, and told each and all of them the condition of the com- 
pany’s affairs. To make such a finding upon the statement of Mr. 
Crawford, would be contrary to human experience, and beyond the 
scope of what Mr. Crawford intended to say, or did say, in his evi- 
dence. 


II. 
THE FOSTER BOARD OF DIRECTORS. 


Another mistake which this court makes is as follows: 
In its opinion the court savs 


That this board (the Fo«ter Board) was not dominated or controlled by 
Crawford is shown by the fact that when, on February 7th, 1542, eleven 
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days after Crawford had delivered to Dull & McCormack the $1,000,000 
bonds, Crawford asked the board to enter into a construction contract 
with him, and sent them a draft of the contract which he desired; the 
board unanimously rejected it. 


We respectfully submit that a most serious error which this 
court has fallen into, is, that the Foster Board was not controlled by 
Crawford. We will prove it by the Record. 

1. Crawford’s contract of June 23, 1881, with the Foster Board 
contained a clause that the Foster Board should resign whenever 
Crawford should request them to do so. Record, page 859. 

2. The railroad had issued $50,250 par value of stock, which, 
together with $10,000 par value of stock held by Foster, was all 
the stock of the Foster Road. Mr. Crawford, by his contract of 
June 23, 1881, purchased the $50,250 of that stock. At the time 
he believed it to be all the legal stock of that road. For he says 
in his testimony that he regarded the stock held by Foster as a 
gratuity, having been issued without consideration, and, therefore, of 
no value. (Record, page 668.) This being so, his ownership of 
the $50,250 of the stock was an absolute ownership of the road. 


3. On being asked, as a witness, whether he had any particular 
arrangement with the railroad or its directors after June 23d, 1881, 
up to the time that he had requested the Foster Board to approve 
his construction contract, Mr. Crawford answers: 


I do not Know what you call a particular arrangement. I went on and 
furnished the money—at first, simply because I was acting under the im- 
pression that J practically owned that prece of property, and while I was not 
formally in control of it, yet that whenever I desired to control it, that the 
control was obtainable. (Record, p. 633.) 


4. In his testimony, Mr. Crawford says, that he had put at least 
$400,000 of his own money into this railroad before his construction 
contract was tendered to the Foster Board. This was dene without 
any contract, but on the theory, as Mr. Crawford says, that he 
“practically owned that piece of property.” 

5. Mr. Little, one of the Foster Board, says that from June 23d, 
1881, down to the 15th of March, 1882, (that being the time the 
Foster Board resigned,) all the business of every kind was trans- 
acted by the board at the dictation and request of Mr. Crawford, 
including the execution of the mortgage and bonds. (Record, p. 
374.) 
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We claim that this testimony, which is undisputed, and is largely 
Mr. Crawford’s own statements, conclusively shows that he was not 
the “ dominant stockholder” but the sole owner of this railroad. 
That he controlled the board of directors is undisputed, except in 
the single instance of the rejection of his construction contract. 

This court makes that single fact the controlling one in its opin- 
ion that Crawford did not dominate and control the Foster Board, 
whereas, that fact properly weighed, proves conclusively Crawford’s 
control and domination. For, up to that time, he had had his way 
about every thing. This Mr. Crawford admits, for he says that its 
control was obtainable at any time he desired it. What he means 
by this evidently is, that at any time when he should say to the 
Foster Board to resign, their resignations would be forthcoming, as 
provided in his contract. Mr. Crawford explains the rejection of 
his construction contract by the board of directors in such a way 
that it ought to put the matter at rest. He says, in substance, that 
Mr. Foster had gotten the board of directors to pay him the $10,- 
000 of stock for his services; that he regarded that as a gratuity 
and of no value; but he says that he was compelled to purchase 
that $10,000 of stock. How was he compelled to purchase it? He 
explained it in this way: that when Mr. Foster had come to the 
conclusion to squeeze him out of $10,000, he got the board of di- 
rectors, who had no interest whatever in the railroad any longer, 
to enter into a conspiracy With him, and Mr. Crawford could not 
geta board meeting and therefo:e could not call upon them to resign. 
Now, in this situation of affairs, Mr. Crawford was compelled to do 
one of two things—either go into a court and enforce his contract 
or submit to being bled by the purchase of Mr. Foster's stock. He 
chose the latter course. We suppose he did so as a business 
transaction, thinking it cheaper to buy the stock rather than to 
enforce his contract through the courts. At least, that is the fair 
inference. The moment that he negotiated with Mr. Fuster for his 
stock, that moment the Board came together, and on the order of 
Mr. Crawford each one of them tendered his resignation, which 
was promptly accepted at Mr. Crawford’s command, and one by one 
he substituted his automatons for the Foster Board. He was de- 
termined to make no mistake in this last Board for he chose his 
confidential clerks and relatives and assigned to each of them a 
share of stock and then kept the stock himself. 
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Now, under this state of facts, to say and find that Mr. Crawford 
did not dominate and control the Foster Board of Directors, it 
seems to us, is to find a fact in the face of the evidence. 

If this Court will consider it a moment, it will agree that no sane 
man would put nearly a half million of dollars into an enterprise 
without a contract or a word with its directors unless he thought 
he had control of them. Nor would it be considered for a moment 
that Crawford was acting simply as the dominant stockholder, when 
he himself says that he considered all the other shares of stock 
illegal and valueless. 

On this question we urgently ask the Court to reconsider its 
opinion and find the fact to be—which we contend is the truth of 
the matter—that Mr. Crawford was as much the owner of the Foster 
Railroad as he was of the “ clothes he was in” when he was testify- 
Ing. 

IIT. 

Mr. Crawford had entire control of the board of directors suc- 
ceeding the Foster Board. This the evidence conclusively shows, 
They never did an act, or attempted to do one, unless it was at Mr. 
Crawford’s suggestion or command. This board was a device merely 
to further Mr. Crawford’s ends, and he made use of it to control the 
railroad in a corporate name instead of using his own name. [f it 
had been land, or any other property, it could not have been dom- 
inated and controlled more exclusively and entirely without the in- 
tervention of a board of directors, than it was throngh this board. 
To reduce the matter to its lowest terms, Mr. Crawford managed 
and controlled this railroad property through the device of a board 
of directors just the same as he would control any other property 
which he owned. 


[V. 


We respectfully submit that the statement of facts, in the opinion of 
this Court, ought to be further corrected so as to show the fact that 
Mr. Crawford, after June 23 down to the time when the receiver took 
possession of the road ia the State Court, controlled the action of 
the two boards of directors in everything which they did, with the 
single exception of the rejection of his construction contract by the 
Foster Board. This is the only instance in which either board ever 
disobeved his commands or refused to act upon his suggestions. If 
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there is a single instance where such is not the case we do not now 
remember it, and we think we are pretty familiar with the Record. 
Mr. Crawford caused the creditors’ suit to be commenced in the 
State Court, and had Mr. Shumway appointed its receiver. He 
caused himself to be made a party to that suit, and then filed his 
disclaimer and caused judgment to be rendered thereon in his favor. 
Mr. Crawford himself, when testifying, says all the way through 
his testimony that he owned this railroad ; and, to use his own ex- 
pressions, he said he considered himself ‘‘a corporation sole ;” that 
he owned it as much as if it had been “a horse and buggy,” or the 


“clothes that he had on.” 
Vv. 


We respectfully submit that the statement of facts in the opinion of 
this Court should be further corrected so that the fact should appear 
that the two contracts made between Drexel, Morgan & Co. and Nick- 
erson & Porter, and between Drexel, Morgan & Co. and Crawford, 
were made with his (Crawford’s) full knowledge and consent, and 
for his benefit ; that the purpose for which they were made was to 
give to Crawford a chance to dispose of the bonds and stock to other 


parties, or make such a disposition of them as would enable him nut 
only to pay off the Drexel, Morgan & Co., and First National Bank 
debts, but save something for himself. For it must not be’ forgotten 
. that at this time the First National Bank of Chicago held collateral 
eecurity for the debt Crawford owed it of the value of 116,000, or 
more than one-third of his entire indebteduess to it. 


VI. 


We respectfully submit the statement of facts in the opinion of the 
Court should be further corrected so as to show that when Mr. Craw. 
ford finally gave up in despair, and had no longer any hope of 
working through and saving himself, that then, and not till then, 
was the syndicate contract agreed upon, and all prior engagements, 
contracts, and everything else that had taken place between them 
was wiped oul; and, as Mr. Nickerson calls it in his testimony, a 
“new deal ” was entered into, by which the syndicate, to buy the new 
stock and bonds of the wrecked railroad, was formed, and Porter 
given the entire control and management of bringing the new 
creature up out of the wreck of the old. By the terms of this “new 
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deal”? Mr. Crawford’s interest was valued at about $350,000. He 
was to, and did, assign it to the First National Bank of Chicago, 
and the bank in turn surrendered $116,000 in value of other stocks 
and bonds which it held as collateral, to Mr. Crawford. 


VIL. 


We respectfully submit that the finding of facts of this Court 
should also be made to show that Mr. Crawford, without authority of 
law, on the 26th day of January, 1884, as president of the com- 
pany, had issued to himself $1,200,000 of stock, par value, in this 
railroad. That on the 14th day of February, 1884, he caused his 
board of directors, by resolution, to authorize such issue And 
that on May 5th, 1884, while he himself was presiding as president 
of this corporation caused another resolution to be passed by his 
board of directors, (found on page 40 of our original brief’) ratify- 
ing the issue. Drexel, Morgan & Co. knew of the illegal issue of 
this stock, and Porter, when he took said stock, knew of its illegal 
issue and all the facts and circumstances attending it. That so 


knowing Mr. Porter voted this very stock at the last meeting of the 
stockholders of the said railroad company before it finally became 
extinct by reason of this foreclosure proceeding. 


VIII. 


Dull & McCormack, Drexel!l, Morgan & Co., H. H. Porter, and 
the First National Bank of Chicago, before they or either of them 
took anv of these bonds, or parted with anything of value thereon, 
knew that Mr. Crawford was the sole owner of this railroad. They 
and each of them knew that he was the sole stockholder, and domi- 
nated and controlled the road. He covenanted in his contract that 
such was the case. The records of the corporation showed that such 
was the fact. Mr. Crawford always stated to these men that such 
was the fact. Each one of them, before investing any money on 
the faith of the bonds, not only investigated the matters personally, 
but caused the record books, contracts, acts of consolidation, and 
everything else connected with the concern, to be submitted to their 
attorneys, whv also carefully went through them; thereby each of 
these persons acquired full notice aud knowledge of all and singu- 
lar the transactions hereinbefore recited. 
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IX. 


The short facts of this case are, that Mr. Crawford, on June 23, 
1881, bought two railroads and consolidated them. He used a 
board of directors in the management of this property as a mere 
device. This practice is denounced by the Supreme Court of our 
State asa fraud upon the Jaw. ullmon v. State, 105 Ind. 56s ; 
Coffin v. Ransdell, published in the Railway and Corporation Law 
Journal, April 2, 1887, p. 326. 

As soon as he had purchased these railroads without any con- 
tract or understanding with the board of directors, he commenced 
completing the unfinished part of his property. For that purpose 
he entered into contracts in the name of the railroad with appellees 
for work and material to be used in the completion of the road. 
He put in of his own means, according to his own statement, nearly 
a half million of dollars without a contract with the board of di- 
rectors of the railroad, and went on with the business just as any 
man would in controlling his own property. In December, 188], 
he asked the Foster Board to endorse a construction contract 
which he sent them. Mr. Foster caused the contract to be re- 
jected, and refused to call the board together until March 15, 18-2, 
when, as before recited, Mr. Crawford found it to his advantage 
to have the Fuster Board resign and his own clerks and relatives 
appointed in their stead. This Board, as has been before remarked, 
was under the complete control of Mr. Crawford, and bowed obedi- 
ently to all of his behests. 

October 29, 1881, Crawford caused the board of directors to au- 
thorize the making of the mortgage in controversy, and to appoint 
a C. New (whom he selected himself) as trustee. That is to 

vy, Mr. Crawford being the sole owner of the railroad, caused his 
own property to be mortgaged and appointed Mr. New his trustee 
to act for him, as named and mentioned in the trust. It is true 
that Mr. Foster made a written memorandum respecting the pur- 
poses for which the bouds were issued. This, however, never seems 
to have been considered as of any binding force or effect, for Mr. 
Crawford disregarded its terms from the b- ginning. The fact is, the 
bonds were signed and delivered to Mr. Crawford without any very 
definite understanding, and according to his theory, none was needed, 
for he was the sole owner of them whether their value was mach or 


little, or whether they were legally issued or not. He used the first 
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$1,000,000 of them as a collateral for a past-due note to secure an 
extension of time. He used the whole of them with the stock of 
the concern as collateral to his note to Drexel, Morgan & Co. On 
the 18th of March, 1882, as a mere device, he caused his own board 
of directors to make a construction contract with himself, to more 
eflectually cloak the transaction and give it an appearance of Jegal- 
ity. By this construction contract he absorbed the entire credit 
and avails of the railroad. These devices were the masks and cloaks 
under and through which he did the business. But looking through 
these insubstantial acts, it was Henry Crawford mortgaging his 
own property to a trustee for his own benefit. It is true, Mr. But- 
ler gives, with scrupulous exactness, the dates of all these transac- 
tions, and recites them with the stately dignity of bona fide transac- 
tions. This Court seems to have adopted that theory without look- 
ing behind these masks and cloaks tu see the real transaction. Of 
this we complain. In the commission of any acts which are fraud- 
ulent, where muniments of title are required to be preserved in 
writing, it is usual, nay, almost universal, that the forms of law are 
strictly complied with. But courts of equity look through these 
forms to the substance, and when the evidence lays bare the whole 
transaction, will treat the whole subject as it is, and not what it is 
made to appear by the use of deceptive agencies. 


ARGUMENT. 


We will not here repeat our former argument, but simply re-state 
the rational conclusions drawn from the facts as we claim them to 
be, and ask the Court to re-consider the rules applicable to the facts 
as we view them. 

1. It is claimed the bonds were delivered to Mr. Crawford as 
contractor, to secure him for advances already made,.and for future 
advances to be made to the railroad. Our answer to this is, that it 
assumes that the railruad was, in fact and in law, a separate person 
from Henry Crawford. This we deny. It may have been, su far 
as innocent dealers with it were concerned, but as to Henry Craw- 
ford, who was its soul, body and spirit, it was not a separate and 
distinct entity. Its physical property belonged to him, and its cor- 
porate organization was but a cloak used by him to simulate a cor- 
poration. 

Wardell v. Railroad, 103 U.S. 657. 


§ 
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2. The foreguing proposition being true, it follows that all the 
money advanced by Henry Crawford was for the betterment of his 
own property, and that he did not, in fact and in law, stand to- 
wards the road as a contractor, any more than a man can stand in 
that relation towards his own property when he is making the im- 
provements upon it himself. 

3. That under the circumstances before referred to, Mr. Craw- 
ford could not secure himself for past or future advances at the ex- 
pense of creditors who had furnished and were furnishing their 
money, labor and materials to improve his property, by taking and 


holding its mortgage securities. 
Jackson vs. Lending 21, Wall. 622. 


4. It is claimed that Dull & McCormack, Drexel, Morgan & 
Co., and Henry H. Porter were innocent purchasers and holders of 
the mortgage securities for value. That Drexel, Morgan & Co. 
were subrogated to the rights of Dall & McCormack, and that 
Henry H. Porter was subrogated to the rights of both Drexel, Mor- 
gan & Co., and Dall & McCormack. Our answer to this is, that Dull 
& McCormack were not purchasers without notice for value at all. 
They were simply pledgees holding the mortgage bonds as collaterals 
for a past-due note, with full notice of Mr. Crawford’s attitude and 
position and his relations with the railroad. That having such no- 
tice and being pledgees, they took no greater interest or rights 
in the mortgage bonds than Mr. Crawford himeelf had, and took 
them subject to all the equitics which existed against Mr. Crawford. 
We claim the same is true with reference to Drexel, Morgan & Co. 
and Henry H. Porter. If there were superior equities existing in 
favor of any one, as against Mr. Crawford’s title to those bonds, that 
equity exists equally as against Dull & McCormack, Drexel, Morgan 
- & Co. and Henry H. Porter. 

It follows, as we think, necessarily that Mr. Crawtord could not 
take these mortgage bonds and cut off his own and the company's 
creditors ; neither could either of the parties menticned take them 
and claim to be protected as innocent purchasers. Asa general 
rale pledgees are not innocent purchasers. But in this instance each 
one of them had notice that Mr. Crawford owned and controlled the 
railroad, and they are also beund to know that the beard of di- 
rectors was a mere sham, and its pretended corporate organization 
a mere device. Of course, as between Mr. Porter, Drexel, Morgan 
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& Co. and Mr. Crawford, another rale would apply, but as between 
these appellees who are innocent dealers with this railroad, no ques- 
tion of stoppel prevents them from asserting the truth. 

Brandt on Suretyship and Guaranty, Sec. 226, pp. 359-60 ; 

Fresh v. Gilson et al, 16 Peters, 327; 

Colebrooke on Collateral Securities, p. £68; 

Wickham v. Morehouse, 16 Fed. Rep. 324; 

Judson v. Corvarun, 17 How. 612; 

Cowdry v. Vandenbrough, 101 U. S. 572. 


5. It is claimed that-it does not lie in the mouths of these ap- 
pellees to assert the invalidity of the corporate existence of the rail- 
road. ‘That if there was no legal board, then the contracts between 
such board and these appellees would be invalid. -This suggestion, 
we submit, is not well considered. ‘Ihere may be a de facto board 
of directors, whose acts will be binding when dealing with stran- 
gers, but whose acts when dealing with a promoter and one of the 
active factors in the corporation, and who has knowledge of all the 
facts, would be entirely invalid. In other words, a corporation 
with a board of directors may be a de facto corporation as to all the 
world who deal with it as such, and yet when peculiar relations are 
sustained to it by any person, and such person has knowledge of the 
actual condition of affairs, such corporate acts may be wholly in- 
valid. Suppose a case: I organize a fictitious corporation with a 
fictitious capital stock, and elect my employes and relatives a board 
of directors to manage the affairs of such fictitious corporation. I 
keep aloof from any official connection with the fictitious company. 
Strangers to the corporation deal with it in its corporate name 
without any knowledge of the actual condition of affairs. I attempt 
to defeat the creditor's claims by having mortgagesand bonds issued 
to me io the regular way by this board of directors. Will it be con- 
tended that the same rule would apply to me in my dealings with 
the corporation as would apply to the creditors, who supposed it to 
be a real corporate body? This, we contend, is Mr. Crawford’s 
exact position to this railroad. It was, in fact, a fictitious corpora- 
tion. He owned it and controlled it. He had a real board of di- 
rectors, so far as the outside world was concerned, but as to him, 
they sustained a very different relation, than they did to strangers. 

Hence, when he undertook, through this board of directors, to 
secure to himself a paramount lien on his own property for advances 


made, and to be made, in making it valuable, such acts can not pre- 
vail over creditors who bona fide dealt with the corporation, sup- 
posing it to be actually what it purported to be. 

Cook on Stock and Stockholders, Sec. 233; 

Swift v. Smith, 192 U. 8. 442. (See page 448.) 

Railroad v. Soutter, 38 Wall. 522. 

G. It has never been contended, and is not now contended, that 
the unsecured floating debts for construction are a lien on the rail- 
road superior to the lien of a valid mortgage duly recorded and 
the bonds secured thereby. No one has ever contended in this 
case, so far as we know, for such a doctrine; and it is because this 
Court has not seen through the breast-works and embankments 
constructed by Mr. Crawford around this case, that this argument 
is put forth. Our contention is that whatever liens were created 
by the mortgage under the circumstances of this case, were post- 
poned to the claims of the-bona fide creditors of this corporation 
and Mr. Crawtord; that this mortgage was a fraud upon their rights 
and could not be foreclosed as against them. This was the view 
taken by the Circuit Court, and while it felt compelled to enter a 
forclosure against the corporation, under its answer, admitting 
everything alleged in the bill, it refused to foreclose it as against 
these creditors, holding, in fact, that as to them it was fraudulent 
and void. This is the effect of the decree. 

Taylor, Priv. Corp., Chap. 10; 
Gillmore, etc., R. R. vy. Kelly, 77 Il. 426; 
Poat v. Russell, 36 Ind. 60. 

7. Again: It is claimed that subsequent creditors can not be 
heard to impeach an executed contract where their dealings with 
the company of which they claim the benefit accrued after the con- 
tract became an executed one. We recognize this as a sound prin- 
ciple of law, but one wholly inapplicable to these appellees. It is 
admitted that the Cleveland Rolling Mill Company’s claim accrued 
before the contract with Crawford became executed ; it is omitted 
to be stated—but should have been—that the appel ee Irwin’s claim 
accrued before that time. As to those two appellees, this is a suffi- 
cient answer to that suggestion; and if these two appellees can ob- 
ject that the mortgage was fraudulent and void, it does not prevent 
subsequent creditors from being benefited by an adjudication to 
that «flect. 
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Bump on Fraudulent Con., p. 324, 509. 
Koehler v. Black River, etc., 2 Black, 715; 
Flint, etc., R. R. v. Dunly, 14 Mich. 477; 
Minor v. Bank, 1 Peters, 71; 

Thomas v. Railroad, 109 U. 8S. 524. 


8. It is claimed that the delivery by Crawford of the bonds se- 
cured by mortgage mide by himself on his railroad to a third ‘per- 
son for a valuable consideration, made the mortgage a valid security, 
and made the bonds in the hands of innocent purchasers a valid lien 
on the railroad. That an owner of a railroad, though be may be 
indebted to those who aid in constructing it by furnishing materials, 
may well execute a mortgage on it which will be good against un- 
secured creditors; that, on the theorv that Crawford was the 
owner of the railroad, no more than this was done in the case in 
hand. In answer to this suggestion, we may say that it is certainly 
true that a man may mortgage his own property to secure a part of 
his creditors to the exclusion of others. But that is not this case. 
Oar contention is that Crawford was the owner of the bonds sub- 
ject only to their pledge as collateral security for the payment of 
his note which he procured Porter and Nickerson to pay, and that 
his ownership of the bonds continued until the making of the syn- 
dicate ugreement. That the effect of that agreement was to place 
Porter in the shoes of Crawford so far as these creditors were con- 
cerned, whom Crawford was bound to pay, and whom Mr. Porter 
became bound to pay by reason of the syndicate agreement. If 
these mortgage securities had been sold in the open market to in- 
nocent purchasers for value without notice, quite a different question 
would have been presented. That is not the case here. Hencethe 
suggestion that is made can have no effect in the decision of this 
case. Henry Crawford, being bound himself to pay these claims 
as a condition of receiving the securities, and Mr. Porter having 
knowledge of that fact, it would be a fraud to now allow him to say, 
that he is protected by reason of being an innocent purchaser fur 
value without notice. Besides, the syndicate agreement recognizes 
the claims of certain of the creditors, and a fund of $100,000 is 
set aside to pay them. (Vide contract.) 

Cowdry v. Vandenbrough, 101 U. 8. 522; 
Simpson v. Bank, 9 Lea ( Tean.) 713. 
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9. Another view of this case is, that Mr. Crawford, being the 
sole proprietur of the corporation, he could acquire no greater 
rights over the property as against present or future claims for Ja- 
bor and supplies put into the road than if he had been invested 
with the legal title. For the purposes of this case, he must be 
treated as an owner. He was, by virtue of his sole ownership of 
the stock of the ‘legal creatuve, the.owner of everything ‘held by that 
creature as entirely in equity as if the fictitious person did not exist. 
While laborers and supply-men might ‘be limited in their demands 
for payment ‘to the property of the company, yet, as against that 
_ property, these demands stand upon ‘the same footing as if the le 
gal title had :rested in Crawford independently of the intermediate 
corporation. This artificial body was but the representative ot its 
eole proprietor,:and existed for hie benefit. His dominion was as 
complete ‘through the agency of the stock as if he had held the title 
by deed. In that case his interest, in equity, would be subject to 
the claims of ‘those who, by their labor and materials, added value 
to his property. In equity creditors are held to have a paramount 
interest in their debtor’s property to the amount of their claims, 
superior to any interest of the debtor. 

Sawyer v. Hoag, 17 ‘Wall. 623; 
Lavurenee v. Nelson, 21 N. Y. 166; 
John v. Brie R. R. Co., 22 Wall. 136. 


If it be true, then, that Mr. Crawford was the owner of these 
bonds subject only to the pledge, and continued such down to the 
_ syndicate agreement, it follows that he was the owner of his own 

1 securities aubject only to the payment of the amount 
which he.owed, for which they were held in pledge. Mr. Porter 
having, by the terms of that agreement, place! himeelf in Mr. 
Crawford’s shoes and paid off Mr. Crawford’s debt, with notice of 
the existing equities in favor of these appellees, he thereby became 
liable ia equity to pay off the claims of these creditors which had 
helped to produce the property, the title deeds of which he ob- 
tained thruugh the syndicate agreement. | 

Clements v. Moore, 6 Wall. 299; 

Drury v. Cross, 7 Wall. 299; 

Railroad v. Howard, 7 Wall. 392. 

10. Kuowing, as he did, the terms of the construction contract 
of Mr.:Crawford matie with himeel{, and ‘that the title to these 
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bonds rested either upon that contract or upon the consideration of 
money which Mr. Crawford had advanced for the improvement of 
his own property, Mr. Porter can not be heard to say that in as- 
suming the position he did, he can, in equity, cut off the claims of 
these creditors who produced the very thing he was buying, by 
their labor and materials. 

County of Morgan v. Allan, 103 U.S. 498; 

Hatch v. Dana, 101 U. 8. 205. 

11. The stock liability off Mr. Porter was not decided by this 
Court. It was before the lower Court and passed upon by it. Vide, 
District Judge’s Opinion, Rec. p. 134. 

Mr. Porter being in possession of over $700,600 par value of the 
stock which he took and accepted, knowing the conditions upon 
which it was issued, and knowing that its issue was a fraud, not 
only upon the road but upon all having dealings with it, and having 
voted it at the last meeting before the foreclosure proceedings were 
had, it seems to us that he is not in a position to deny his liability 
to these creditors, to the full amvunt of their claims, they, being 
less than the par value of stock which he has. A court of equity 


having the parties, and all these facts before it, might well adjudge 
that these claims should be paid out of the proceeds of the sale of 
the railroad, and thus save the necessity of another suit to be waged 
by the receiver against the delinquent stockholder. In this view 
of the case the decree is right. Cook’s Stock and Stockholders, 


p. 212, et seq. 


IRWIN’S CLAIM. 


Mr. Irwin had a mechanic’s lien upon that part of the railroad 
which he constructed. It is admitted that this lien conformed in 
everything to our statutes. ( Butler’s brief, p. 99.) (Our brief, p. 
106.) 

Porter’s contention is that New redeemed the railroad trom Ir- 
win’s sheriff’s sale and that therefore Irwin’s lien was exhausted. 

Our contention is that (1) New had no right under the law to 
redeem. Section 783, R. S. Ind., 1881, does not contemplate a re- 
demption from a sale of railroad property. (2) Section 771, R. 8. 
1881, defines the class of creditors who may redeem. To give 
them a right of redemption they must have a lien on the property 
sold. As we have shown, Irwin’s lien did not attach to anything 
but “ embankments, cuts and excavations.” New, therefore, could 
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not redeem for this reason. (3). The decisions in Indiana under 
like statutes bold, that even if New could redeem, it does not dis- 
charge the property from the lien acquired, but is a redemption 
simply from the sale. This redemption simply postpones any residue 
that might be owing on the foreclosure of the lien, to the amount 
paid for redemption. In other words, it makes the amount paid 
for redeeming the property, a prior and paramount lien to the 
residue remaining unpaid of the lien foreclosure. 

Green v. Doan, 57 Ind. 186; 

Teal v. Hinchman, 69 Ind. 379; 

Taggart v. MeKenzie, 85 Ind. 397. 

It would seem that in this State the profession have generally re- 
garded the redemption law as inapplicable to mechanic liens on rail- 
road property, for there is no case within our knowledge in our Su- 
preme Court, where any member of the bar has ever waged that 
contention. } 


BESSEMER STEEL CO. CLAIM. 


It is not disputed that the contract for the sale of rails by the 
Bessemer Steel Company was made after the execution of the rail- 
way company’s bonds and mortgages. It is not disputed that the 
Steel Company made a constructive, but not a physical, delivery 
of the rails sold, and that it so secured and retained a vendor’s lien. 
The rails were placed in store at a place apart from the Chicago & 
Great Southern road hy the Steel Company. Subsequently—possi- 
bly three or four months after being so placed in store—they were 
taken out of store by the Chicago & Great Southern R’y Coupany 
and placed in its tracks. This was done without the conse::t and 
without the knowledge of the Steel Company. 

As against the railway company, the rails went into its track and 
remained in ite track subject to the Steel Company’s vendor's lien. 
The fraudulent removal of tise rails from their storage did not affect 
the Steel Company’s rights in them. 

If the rails are covered by the railway company’s mortgage, they 
go in under the after-acquired property clause, aad, so going in. 
the mortgagor's property in them is simply mortgaged; that in, 
they lie in the track subject to the Steel Company’s first lien. 

It was not seriously contended by the appellent that the Steel 
Company did not have such lien when the rails were put in the 


tsank, but it was angued that afterwards the ‘lien was lost; fet, iby 
a waiver in the acveptance.of ‘part payment, and, «coud; by 4 
waiver \in tthe eubsequent taking of Mr. Crawford's personal :obii- 
gation. dad the sajle :still been ‘in the physical :ponseesion of the 
feel Company at the dime of the acceptance of she ‘part payment, 
manifestly euch an act on its part would not heve op-tated «a 
waiver of its lien, for a stvonger reason should tlie ‘he tone, when 
the railway company ‘had fraudulently deprived it -of-euéhphysion! 
possession. Again, the Steel ‘Company was iin the gosition of one 
who is in extremis. It could acquire mo lien under aty statute then 
in force in Indiana, and it:could not in Entiana coceme tthe rails in 
seplevin. At.was practically cemediless. Under auch diroumstan- 
ons iit can nat be said that the .seceptance of past poyment wasn 
a confirmation of the fraud, ihecause the parties were not then desl- 
ing at arme-lengths. Tihereiis.in the Record 20 evidenve that the 
Steel Company knew from what source the money came wrhiich wone : 
so paid to it. 7 

The personal obligation.claimed to have been received by the 
Steel Company,’as‘shown by the Record, is contained in Mr. Craw- 
ford’s letter, to be found on page 773 of the Record. If this letter 
imports a guaranty by Mr. Crawford, it is-enough to say that the 
contract is without consideration, and the security is invalid. The 
taking of such-a security is not a waiver of a vendor’s lien. 


‘CONCLUSION. 


Of couree this Court can not feel the direct influence of the wredk 
of this railroad along its roate, jike it could if ‘ite sittings were 
closer to :its location:; nor do we know that it is matesial that it 
should. One thing we do know, :and that ie that this Coast, es 
well as all .ather citisens ef the Republic,:ave conspieus of pase- 
ing events of a general and public nature. We are not ofthese 
who believe that courts, setting in silent judgment over the inter- — 
ests of private citizens, must close their eyes'to these -eurrcendiags 
Sometimes it happens SE pronouneed ‘by courts “shake 
to the very foundations the governments in which ‘they are pro 
nounced. Such-was the effect ofthe Dred-Geett deciinn. Toa 
lees extent, the came effeet was prodaced by what :is:knewn:ase the 
“Geeenback..cases.” -Othess of lees.anement might be cited, but 
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the great body of the. people stil] look to the courts for such con. 


servative action between labor a1.d cspital as will conserve the one 
This, and this alone, will prevent strife, 


and protect the other. 


revolution and anarchy. 
W.H CALKINS, 


A. C. HARRIS, 
Solicitor for Ajspellees. 


J. C. COOPER, 
Of Counsel. 
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